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Minnesota Continuing  
Legal Education
Your Success Is Our Goal

TUESDAY, MARCH 29, 2022
LIVE ONLINE ONLY – No in-person attendance

In-Person Passholders – You may use your Pass to register for the online program 
at no charge.

Litigating Probate 
and Trust Disputes 
in 2022
Let’s Get Technical!
8 relevant and timely sessions for civil 
litigators, estate planners and experienced 
probate and trust litigators.
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Join Our Expert Faculty as They Discuss:
•	 Navigating Unique Evidentiary Issues in 

Probate and Trust Litigation  
•	 Perfecting the Art of Zoom Litigation
•	 Effectively Using Expert Witnesses to 

Support Your Case
•	 Understanding the Possible Outcomes in 

Probate Litigation
•	 Plus, ethics and so much more!
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Civil Litigators
Improve your 
understanding of the 
probate process and 
the nuanced aspects of 
these cases.

Estate Planning 
Attorneys
Better grasp when and 
where litigation risks 
arise, so you can help 
avoid controversies on 
the front end.

Experienced 
Probate Litigators
Develop better tools 
and approaches 
for emotional and 
contentious litigation.
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COURSE INFORMATION

ONLINE PROGRAM
Tuesday, March 29, 2022 
View online at www.minncle.org 
Registration for live webcast must be made 
online at www.minncle.org.

IN-PERSON PASSHOLDERS
You may use your pass to register for the 
online program at no charge.

COURSE MATERIALS
All course materials will be provided 
electronically.

CREDITS
Minnesota CLE is applying to the State 
Board of CLE for 6.25 CLE credits, 
including 1.0 ethics credit. In no case can 
you claim more than 6.25 credits for this 
seminar.

SCHOLARSHIPS AVAILABLE
Minnesota CLE maintains a scholarship 
program for those individuals with a 
financial need. To obtain a scholarship 
application, contact Grant at gdavies@
minncle.org for details.

CANCELLATION /  
NO-SHOW POLICY
Paid registrants who cancel before the 
program will receive a full credit on their 
account, or refund upon request. Paid 
registrants who do not cancel and are 
unable to attend will retain access to the 
seminar materials through their website 
account. Passholders may purchase 
materials at 50% of the full retail price.

ACCOMMODATION
If you have a disability and need an 
accommodation in order to attend, 
please contact us as soon as possible at 
Minnesota CLE, 2550 University Avenue 
West, Suite 160-S, Saint Paul, MN 55114 or 
call 651-227-8266 or 800-759-8840.

QUESTIONS?
customerservice@minncle.org
www.minncle.org
800-759-8840

Register online at www.minncle.org

4032-22
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Attend Online

ONLINE PROGRAM: 
TUESDAY, MARCH 29, 2022
Registration must be made online at www.minncle.org

TUITION:
$245 MSBA member

$245 paralegal

$295 standard rate

Passholders attend at no charge.

In-Person Passholders – 
You also may use your Pass to register for this online program at no charge.

NEW LAWYER DISCOUNT!
New lawyers who have been admitted to the bar fewer than  
3 years receive a 50% discount.

JOIN THE MSBA AND PAY LESS FOR MINNESOTA CLE SEMINARS!
To join, go to www.mnbar.org 
Or for more membership advantages call 1-800-882-6722.

SCHOLARSHIPS AVAILABLE
Minnesota CLE maintains a scholarship program for those individuals with a 
financial need. To obtain a scholarship application, contact Grant at gdavies@
minncle.org.

Can’t attend? You can purchase the materials for $75 
(plus tax and handling) by calling Minnesota CLE at 
800-759-8840 or 651-227-8266.

CONFERENCE MATERIALS

Litigating Probate 
and Trust Disputes 
in 2022

8:20 – 8:50 a.m.	 JOIN ONLINE

8:50 – 9:00 a.m.

Welcome and Introduction
–	 Kirstin E. Helmers, Course Co-Chair 

Denise S. Rahne, Course Co-Chair

9:00 – 9:45 a.m.

Navigating Unique Evidentiary Issues in Probate and 
Trust Litigation
The outcome of probate litigation typically hinges on the testator’s intent, 
but how do you prove the testator’s intent when they are unable to testify? 
This session will take a look at the unique evidentiary issues that can arise in 
probate and trust litigation. Topics will include admitting estate planning files, 
videotaped wills, social media posts and more! Learn when these forms of 
evidence are admissible and when they are not. Also, learn best practices and 
tips for getting various forms of evidence admitted at trial.

–	 Nathaniel J. Ajouri 
Julian C. Zebot

9:45 – 9:50 a.m.	 BREAK

9:50 – 10:35 a.m.

Perfecting the Art of Zoom Litigation
Because of its convenience and access, litigating by Zoom is most likely here 
to stay, at least in some form. However, litigating on Zoom is different than in 
person. Learn practical tips and best practices to become more comfortable 
and familiar with the process and to ensure that your next initial hearing, 
deposition, motion hearing, mediation, or trial is productive and effective.

–	 Adine S. Momoh

10:35 – 10:45 a.m.	 BREAK

10:45 a.m. – 12:00 p.m.

Effectively Using Expert Witnesses to Support Your Case
Experts serve an important role in assisting the attorney in moving their 
client’s case forward. Their testimony is often crucial to the outcome of a 
trial. In this session, a panel of litigators and experts will explore the who, 
what, where, when, why and how of expert testimony in contested probate 
and trust cases. Learn the most important aspects of an expert witness's 
effectiveness and credibility, and how to support these factors at each stage 
of the litigation process.

–	 Lisa M. Hanson 
Erica J. Lindquist 
Dr. William B. Orr 
Elizabeth C. (Lisa) Henry (Co-moderator) 
B. Steven Messick (Co-moderator)

12:00 – 12:30 p.m.	 LUNCH BREAK

12:30 – 1:00 p.m.

Effective Direct and Redirect Examination – Telling 
the Witness’s Story by Asking Purposeful Questions
Litigators help clients tell their own story through direct and redirect 
examination of friendly witnesses. In this session, we will discuss 
strategies for conducting an effective direct and redirect exam in probate 
and trust disputes.

–	 Brian A. Dillon 
Kim M. Ruckdaschel-Haley 
Denise S. Rahne (Moderator)

1:00 – 1:05 p.m.	 BREAK

1:05 – 1:35 p.m.

Effective Cross-Examination – Strategies for Honing 
this Vital Skill
No courtroom skill is more fundamental to a litigator's practice than cross-
examination. Effective cross-examination begins with a strong foundation 
of core skills but can take on many forms depending on the witness being 
examined. Learn from our panel of experienced litigators the basis for 
determining which witnesses to cross-examine, and the strategies they 
use to design and prepare for a compelling and effective cross.

–	 Anton Cheskis 
Philip R. Schenkenberg 
Denise S. Rahne, Moderator

1:35 – 1:40 p.m.	 BREAK

1:40 – 2:25 p.m.

Damages, Damages, Damages – Understanding the 
Possible Outcomes in Probate Litigation
Prior to commencing litigation, it’s important to know what damages 
and remedies are available to your client. This session will explore 
the damages that are possible through probate litigation. Learn when 
surcharges, attorneys’ fees, and other remedies are available.

–	 Casey D. Marshall 
Teresa B. Molinaro

SCHEDULE

2:25 – 2:35 p.m.	 BREAK

2:35 – 3:20 p.m.

Litigating Guardianships and Conservatorships
This session will explore the unique aspects of litigating guardianship 
and conservatorship cases. Specifically, you will learn strategies and best 
practices for handling testimony from persons with diminished capacity as 
well as other unique evidentiary issues that may arise in this context. Also, 
this session will address the role of the court-appointed attorney and tips 
for working with counsel to achieve the best possible outcome for your 
clients.

–	 Megan C. Kelly 
Kimberly A. Prchal 
Sarah B. Sicheneder

3:20 – 3:25 p.m.	 BREAK

3:25 – 4:25 p.m.

Ethical Conflicts You Might Not Consider in Probate 
and Trust Litigation
1.0 ethics credit applied for
Probate and trust litigation can present a myriad of ethical traps for the 
unwary. This session will explore the various ethical conflicts that may 
arise and will provide tips for navigating these difficult situations. Topics 
include:  

•	 Representing a family member in a dispute after the death of your 
estate planning client

•	 Representing an individual in a fiduciary and beneficiary capacity
•	 Representing a fiduciary and a non-fiduciary sibling; and 
•	 Representing multiple members of the same class

–	 Karin K. Ciano

2 BONUS LEGAL QUICKSHEETSTM

All attendees will receive electronic copies of Minnesota CLE’s 
handy Legal QuickSheets on Capacity and Attorney Fees in 
Probate, Trust and Related Proceedings.

Kirstin E. Helmers  •  Mason & Helmers  •  Saint Paul

Susan A. King  •  Moss & Barnett  •  Minneapolis

Jennifer A. Lammers  •  Best & Flanagan LLP  •  Minneapolis

This material is  

educational only.  

It does not constitute 

legal advice.

LEGALQUICKQUICKSHEETTM

Capacity
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Levels of Capacity

Contractual Capacity: Whether a “person has the ability to 

understand to a reasonable extent the nature and effect of what he 

is doing.” In re Estate of Nordorf, 364 N.W.2d 877, 880 (Minn. Ct. 

App. 1985).

Testamentary Capacity: The testator must understand “the nature, 

situation, and extent of his property and the claims of others on 

his bounty or his remembrance,” and be able to hold these things 

in his mind long enough to form a rational judgment concerning 

them. Testamentary capacity is a less stringent standard than 

the capacity to contract. An individual subject to conservatorship 

may have testamentary capacity. Matter of Congdon’s Estate, 309 

N.W.2d 261, 266-67 (Minn. 1981).

Capacity to Create a Trust: Capacity to create an irrevocable trust 

is the same as that required to make an irrevocable gift. Minn. 

Stat. § 501C.0402. Capacity to establish a revocable trust is that of 

testamentary capacity. Minn. Stat. § 501C.0601.

Capacity to Execute a Power of Attorney: The standard for 

contractual capacity applies. Younggren v. Younggren, 556 N.W.2d 

228, 232 (Minn. Ct. App. 1996).

Capacity to Execute a Deed: Contractual capacity is required to 

execute a non-testamentary deed. Gellert v. Eginton, 770 N.W.2d 

190, 195 (Minn. Ct. App. 2009). Testamentary capacity is required 

for testamentary transfers of real estate.

Capacity to Execute a Power of Appointment: Testamentary 

capacity is required. Norwest Bank Minnesota N., N.A. v. Beckler, 

663 N.W.2d 571, 579 (Minn. Ct. App. 2003).

Capacity to Make a Gift: Irrevocable gifts require the donor to 

have testamentary capacity and also be capable of understanding 

the effect that the gift may have on the future financial security of 

the donor and of anyone who may be dependent on the donor. See 

In re Estate of LaDouceur, 2006 Minn. App. Unpub. LEXIS 1358, 

2006 WL 3719701 at *2 (Minn. Ct. App. 2006) (citing Restatement 

(Third) of Property (Wills & Don. Trans.) § 8.1cmt. D (1999)). 

Revocable gifts require that the donor be of sound mind and clearly 

understand the transaction. Bentson v. Ellenstein, 10 N.W.2d 282, 

283 (Minn. 1943).

Beneficiary Designations: In Minnesota, a life insurance 

beneficiary designation requires contractual capacity. Timm 

v. Schneider, 279 N.W. 754 (Minn.1938); Commercial Union 

Ins. Co. v. Schmidt, 967 F.2d 270, 272 (8th Cir. 1992). Be aware 

that beneficiary designations are treated differently in different 

jurisdictions, either as part of a contract, as will substitutes, or as 

revocable gifts.

Joint accounts: Creating a joint account designation requires 

contractual capacity. See In re Estate of Nordorf, 364 N.W.2d 877, 

880 (Minn. Ct. App. 1985).

Capacity to Marry: The capacity to marry is less stringent than 

contractual or testamentary capacity. Even a person who has been 

adjudged an incompetent may contract a valid marriage if he has 

in fact sufficient mental capacity for that purpose. Johnson v. 

Johnson, 8 N.W.2d 620, 622 (Minn. 1943).

Capacity to Testify: “Persons of unsound mind and persons 

intoxicated at the time of their production for examination are not 

competent witnesses if they lack capacity to remember or to relate 

truthfully facts respecting which they are examined.” Minn. Stat.  

§ 595.02(f).

Litigating Testamentary Capacity

“The mental capacity of a testator sufficient to make a valid will 

requires that at the time of making the will the testator must 

understand the nature, situation, and extent of his property and 

the claims of others on his bounty or his remembrance, and he 

must be able to hold these things in his mind long enough to form 

a rational judgment concerning them. The law so stated above is 

well settled in this state.” In re Healy’s Estate, 68 N.W.2d 401, 403 

(Minn. 1955).

Non-exclusive factors to be considered by the Court in determining 

whether a testator had testamentary capacity include:

(1) the reasonableness of the property disposition; 

(2) the testator’s conduct within a reasonable time before and 

after executing the will; 

(3) a prior adjudication of the testator’s mental capacity; and 

(4) expert testimony about the testator’s physical and mental 

condition.

In re Estate of Torgersen, 711 N.W.2d 545, 552 (Minn. Ct. App. 

2006) (citing In re Estate of Anderson, 384 N.W.2d 518, 520 (Minn. 

Ct. App. 1986)).

A party contesting a will has the burden of establishing lack of 

capacity. Minn. Stat. § 524.3-407.

Attorney Fees in Probate, Trust and Related Proceedings
This material is  educational only.  It does not constitute 
legal advice.

Karin Ciano & Kirstin E. Helmers  •  Mason & Helmers  •  Saint Paul
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General Principles
• Absent statute or contract, attorney fees are generally not available. 

Ly v. Nystrom, 615 N.W.2d 302, 314 (Minn. 2000).
– The Probate Code and Trust Code do not provide a fee-shifting 

mechanism in which a court may direct a party (as opposed to a 

trust or estate) to pay an opposing party’s fees. In re Estate and 

Trust of Zych, Nos. A19-1596, A20-0508, slip op. at 19-20 (Minn. 

Ct. App. Sept. 14, 2020) (unpublished).
– Attorney fees as a sanction are beyond the scope of this 

QuickSheet – see Minn. R. Civ. P. 11.03 and 37.01.
– Attorney fees are not part of “costs and disbursements.” If 

litigated to conclusion, costs and disbursements are awarded to 

the prevailing party under Minn. Stat. §§ 549.04, 549.07, Minn. 

R. App. P. 139.– But attorney fees may be considered “costs of administration” 

properly recovered by fiduciaries in probate proceedings and 

litigation, with priority over other categories of claims. Minn. 

Stat. § 524.3-805.• Fiduciaries are generally allowed to recover attorney fees 
associated with their role from the property belonging to the estate, 

trust, or protected person. Minn. Stat. § 524.3-715(18), Minn. Stat. 

§ 524.3-720, Minn. Stat. § 501C.0709, Minn. Stat. § 523.5-502. 

Litigation must be in good faith and for a proper purpose.
– Non-fiduciaries whose actions benefit the probate, trust or 

conservatorship estate may also petition for a fee award under 

certain circumstances, Minn. Stat. § 524.3-720, Minn. Stat. § 

501C.1004, Minn. Stat. 524.5-502.• Whether to award attorney fees, and how much to award, are 

matters of discretion for the court.– In re Trust Created By Louis W. Hill on December 31, 1917 for 

the benefit of Maud Hill Schroll, 499 N.W.2d 475, 493 (Minn. Ct. 

App. 1993).

• Amount of attorney fees must be “just and reasonable.” Minn. Stat. 

§ 525.515(a).
– In determining whether fees are “just and reasonable,” a court 

considers (1) time and labor required, (2) attorney’s knowledge 

and expertise, (3) complexity and novelty of problems involved, 

(4) extent of responsibilities assumed and results obtained, and 

(5) sufficiency of assets properly available to pay for attorney 

fees. Minn. Stat. § 525.515(b).– Courts must independently review fees for reasonableness to 

avoid waste of trusts, estates, and funds for care of protected 

persons. In re Guardianship of Doyle, 778 N.W.2d 342 (Minn. Ct. 

App. 2010).
– Reasonableness is a factual determination; if the record lacks 

evidence supporting the court’s determination it may be 
reversed. In re Conservatorship of Mansur, 367 N.W.2d 550, 553 

(Minn. Ct. App. 1985); Matter of Estate of Nelson, No. A17-0880, 

2018 WL 492639, *6 (Minn. Ct. App. 2018).
– Expert testimony may be appropriate. In re Estate and Trust of 

Anderson, 654 N.W.2d 682, 689 (Minn. Ct. App. 2002).
• Attorney fees must be requested by motion under Minnesota Rule 

of General Practice 119.01, supported by an attorney’s affidavit 

establishing (1) who did what work when and for how long; (2) each 

biller’s hourly rate, explaining any deviations from the norm; (3) a 

detailed itemization and verification of actual disbursements and 

expenses; (4) that all work was actually performed for the client’s 

benefit and necessary to ensure proper representation, and that any 

unnecessary or duplicative work has been eliminated. Minn. R. Gen. 

P. 119.02. The motion should be accompanied by a memorandum of 

law. Minn. R. Gen. P. 119.03.

Probate/Estate/Special Administration• A personal representative performing duties necessary to 

administering the estate, including litigating and appealing 

contested probate cases, can recover attorney fees from the estate.

– Minn. Stat. § 524.3-715(18).– Minn. Stat. § 525.515(a).– Minn. Stat. § 524.3-720.• A special administrator appointed in a formal proceeding has the 

power and duties of a general personal representative, except as 

limited by the order of appointment. Minn. Stat. § 524.3-617.
• A personal representative’s ability to recover attorney fees in 

litigation does not depend on whether testamentary instruments 

are valid, whether the personal representative prevails, or whether 

there is “actual benefit” to the estate; the question is whether the 

litigation was pursued in good faith and for a proper purpose. Minn. 

Stat. § 524.3-720. In re Estate of Evenson, 505 N.W.2d 90, 92 (Minn. 

Ct. App. 1993).
– This provision applies not only to an appointed personal 

representative, but to any personal representative nominated in 

any will of a decedent. Gellert v. Eginton, 770 N.W.2d 190 (Minn. 

Ct. App. 2009). 

• Parties other than an appointed or nominated personal 
representative may also recover attorney fees in limited 
circumstances.
– Minn. Stat. § 524.3-720 allows any interested person who 

successfully opposes the allowance of a will to receive attorney 

fees, costs and disbursements.– Matter of Estate of Nelson, No. A17-0880, 2018 WL 492639, 

*6 (Minn. Ct. App. Jan. 22, 2018) sets forth considerations for 

courts in making findings with respect to a request for fees 

under Minn. Stat. § 524.3-720.• Other interested persons can request court review of 
reasonableness of compensation of the personal representative and 

the personal representative’s attorney. – Minn. Stat. § 524.3-721.• Attorney fees are not payable out of a homestead or other exempt 

property under Minn. Stat. §§ 524.2-402 to 2-404, so a homestead 

exemption waiver may be needed. In re Estate of O’Neil, No. A06-

1224, 2007 WL 1191781, *5 (Minn. Ct. App. Apr. 24, 2007).
– Minn. Stat. § 524.2-402 provides that the homestead and 

proceeds of the sale of the homestead are exempt from debts 

including costs of administration (including probate attorney 

fees) only if homestead passes to a surviving spouse or 
decedent’s descendants.
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