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A
ABUSE OF DISCRETION

Defined, § 12.4.F.4.a
ACTUAL INJURY

Defined
Standing to sue, § 4.1.B.1.a

ADDENDUM
Briefs, checklist, § 10.4.L
Criminal appeals, drafting brief, § 19.6
Defined, § 8.1.C

ADMINISTRATION
Advisory committee, § 1.7.D
Chief judge, § 1.7.A
Circuit executive, § 1.7.C
Judicial council, § 1.7.B

ADMINISTRATIVE AGENCY REVIEW
Generally, §§ 17.1 to 17.6
Administrative Procedures Act

Arbitrary, capricious, abuse of discretion, § 17.6.B.1
De novo standard, § 17.6.B.4
Non-APA abuse of discretion standard, § 17.6.B.2
Standard of review, § 17.6.B
Substantial evidence standard, § 17.6.B.3

Agency rules, new rule application on appeal, § 23.6.D.1
Chevron doctrine demise, § 17.6.C
Court of appeals direct review, §§ 17.1 to 17.6

Availability of review, § 17.2
Briefing and argument, § 17.5.E
Decisions not subject to review, § 17.2.C
Decisions subject to review, § 17.2.B
Enforcement application, § 17.4.D
Hobbs Act, § 17.2.A.1
Hobbs Act petition contents, § 17.4.C.2
Intervention, § 17.5.D
Jurisdiction, § 17.1
Other statutory jurisdiction, § 17.2.A.2
Petition for review contents, § 17.4.C.1
Procedures, § 17.5
Record on appeal, § 17.5.B
Response, § 17.5.A
Service of process, § 17.4.C.3
Standards of review, § 17.6
Stay pending review, § 17.5.C

De novo standard
Harmless error doctrine, § 17.6.B.4.b
Scope of review, § 17.6.B.4.a

Decisions not subject to review
Matters committed to agency discretion, § 17.2.C.2
Presumption of reviewability, § 17.2.C.1

Decisions subject to review
Exhaustion of remedies and issues, § 17.2.B.3
Final agency actions, § 17.2.B.1
Impact of preliminary agency actions, § 17.2.B.2
Ripeness, § 17.2.B.4
Rules and regulations ripeness, § 17.2.B.5

In forma pauperis, special appeal procedures, § 5.4.D.5
Governing law

New policy or pronouncement application on appeal, 
§ 23.6.D.2

New rule application on appeal, § 23.6.D.1
Initiating direct review in court of appeals, § 17.4

Enforcement application, § 17.4.D
Multiple petitions venue, § 17.4.B
Petition for review, § 17.4.C
Timelines for filing petitions, § 17.4.A
Venue, § 17.4.B

Jurisdiction, federal agency determination review, § 3.1.B.5.c
Original jurisdiction of court of appeals, petitions for review, 

§ 7.5.A
Persons eligible to seek review, § 17.3

Agency action as cause of injury-in-fact, § 17.3.B
Burden of proof on standing, § 17.3.G
Fairly traceable injury, § 17.3.D
Redressability of injury, § 17.3.E
Requirements, § 17.3.A
Standing, § 17.3.F
Zone of interest of statutory/constitutional guarantee, 

§ 17.3.C
Petitions for review, § 1.1.C.1

Case consolidation, § 1.1.C.2
Contents, § 17.4.C.1
Hobbs Act actions, § 17.4.C.2

Procedures in court of appeals, § 17.5
Briefing, § 17.5.E
Intervention, § 17.5.D
Oral argument, § 17.5.E
Record, § 17.5.B
Response, § 17.5.A
Stay pending review, § 17.5.C

Record on appeal
Absence of hearing before agency decision, § 17.5.B.5
Contents, § 17.5.B.2.b
Filing, § 17.5.B.2
Omissions and errors resolution, § 17.5.B.3
Sufficiency of record, § 17.5.B.4

Review of agency interpretations
Agency construction of statute, § 17.6.C.1
Agency interpretation of regulations, § 17.6.C.2
Chevron doctrine demise, § 17.6.C

Standard of review
Administrative Procedures Act, § 17.6.B
Arbitrary and capricious, § 12.4.F.6, § 12.4.F.6.b
Review of agency interpretations, § 17.6.C
Sources, § 17.6.A
Statutory standards, § 12.4.G
Substantial evidence, § 12.4.F.2.b.iii

Statutory jurisdiction
Hobbs Act, § 17.2.A.1
Miscellaneous topics, § 17.2.A.2

Stay pending review
Hobbs Act actions, § 17.5.C.5
Where to seek stay, § 17.5.C.1
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Substantial evidence standard
Defined, § 17.6.B.3
Scope of review, § 17.6.B.3

Venue, multiple petitions, § 17.4.B
ADMINISTRATIVE PROCEDURES ACT

Administrative agency review
Arbitrary, capricious, abuse of discretion, § 17.6.B.1
De novo standard, § 17.6.B.4
Non-APA abuse of discretion standard, § 17.6.B.2
Standard of review, § 17.6.B
Substantial evidence standard, § 17.6.B.3

Standard of review, § 17.6.B
Administrative agency review, § 17.6.B
Statutory standards, § 12.4.G

ADMIRALTY CASES
Interlocutory decisions appealable as of right, orders in 

admiralty cases, § 3.2.B.4
ADMISSION TO PRACTICE

Attorneys, § 2.1
ADVISORY OPINIONS

Declaratory relief vs. advisory opinion, § 3.4.B
Defined, § 3.4.B
Tax decision rulings, § 18.3.C

AFFIDAVITS
Bankruptcy appeals in district court, affidavits and supporting 

documents, § 16.16.J.4
Motion practice, requirements, § 9.4.D

ALL WRITS ACT
Award of costs, mandamus proceedings, § 21.2.D.3
Discretionary acts of district court, error required, § 20.3.B.3
Extraordinary writs, statutory authorization, § 20.1.A.4
Writ as alternative to appeal, § 20.1.B.2

AMICI CURIAE
Generally, § 4.4
Bankruptcy appeals, § 16.10
Briefs, § 10.2.E

Checklists, § 10.3.E
Certiorari practice in Supreme Court, § 24.5

Authorship of brief, § 24.5.B
Brief in opposition disadvantage, § 24.3.B.3
Contents of briefs, § 24.5.C
Procedural requirements, § 24.5.A
Seeking support, § 24.2.B.2

Costs on appeal, third party recovery, § 21.2.D.2
Procedures, § 4.4.A
Rehearing (reconsideration) by panel, amicus briefs, § 14.1.I
Scope of review, limitations based on who raises issue, 

§ 12.3.A.1
APPEAL AS OF RIGHT

Generally, § 5.2
Bankruptcy appeals, § 16.3.A

Filing notice of appeal, § 16.5.A
Form of notice of appeal, § 16.5.C
Initiating appeal as of right, § 16.5

Contents of first filing, § 5.2.D
Requirements, § 5.2.D

Deadlines, § 5.2.B
Calculation of time, § 5.2.B.3
Civil disputes, § 5.2.B.2
Desperation filings, § 5.2.B.4
Starting the clock or calendar, § 5.2.B.1

Defined, § 5.1.A, § 5.2.A
Desperation filings, motion for extension of time, § 5.2.B.4.b
Divesting district court of jurisdiction

Ability to enforce orders and judgments, § 7.2.B
Ability to modify orders and judgments, § 7.2.C
Duration of divestment, § 7.2.A.4
Provisional rulings, § 7.2.A.3
Scope of divestment, § 7.2.A.2

Docketing appeal, § 5.2.G
Filing

Deadlines, § 5.2.B
First filings contents, § 5.2.D
Method of filing, § 5.2.E
Post-judgment motions, § 5.2.C

Finality rule exceptions
Interlocutory orders, § 5.2.A
Multiple-party cases, § 5.2.A

Interlocutory decisions appealable as of right, § 3.2.B
Defined, § 5.1.A
Failure to appeal effect, § 3.2.B.1.c
Orders affecting receiverships, § 3.2.B.3
Orders in admiralty cases, § 3.2.B.4
Orders on injunctions, § 3.2.B.2
Procedures, § 3.2.B.1.a
Statute vs. FRCP 54(b), § 3.2.B.1.b
Statutory authority, § 3.2.B.1
Types of cases appealable, § 3.2.B.1.d

Jurisdiction, appeals divesting district court, § 7.2.A.1
Magistrate judge decision appeals, §§ 15.1 to 15.3
Method of filing, § 5.2.E
Motion for extension of time

Appealing denial, § 5.2.B.4.b.iv
Bases for requesting, § 5.2.B.4.b.ii
Deadline for seeking extension, § 5.2.B.4.b.i
Motion to reopen time period, § 5.2.B.4.c
Potential length of extension, § 5.2.B.4.b.iii

Motion to reopen time period, § 5.2.B.4.c
Notice of appeal, service of process, § 5.2.F
Post-judgment motions, § 5.2.C

Appeal filed before post-judgment motion, § 5.2.C.3
Appealing decision on post-judgment motion, § 5.2.C.5
End of tolling period, § 5.2.C.4
Types of motions that toll, § 5.2.C.2

Resources, appeals from district court, § 5.1.B
Service of process, notice of appeal, § 5.2.F
Statutory appeals

Interlocutory appeal as of right, § 3.2.B
Interlocutory appeal by permission, § 3.2.C
Types of cases, § 5.2.A
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Timing, § 5.2.B
Calculation of time, § 5.2.B.3
Civil disputes, § 5.2.B.2
Desperation filings, § 5.2.B.4
Motion for extension of time, § 5.2.B.4.b

What to file, § 5.2.D
When jurisdiction passes, § 5.1.A
When to file, § 5.2.B

APPEAL BY PERMISSION OF COURT
Generally, § 5.3
Bankruptcy appeals, § 16.3.B

Initiating appeals, § 16.7
Notice of appeal and motion for leave, § 16.7.A

Certification by district court
Application of requirements, § 3.2.C.2.d
Controlling issue of law, § 3.2.C.2.a
Issue of law vs. fact issue, § 3.2.C.2.a
Materially advance litigation, § 3.2.C.2.c
Requirements, § 3.2.C.2
Scope of review, § 3.2.C.4
Substantial ground for differing opinions, § 3.2.C.2.b

Certification requirements, § 5.3.A
Class actions

Certification appeals, § 5.3.A
Rule 23(f) appeals, § 5.3.C

Defined, § 5.1.A
Interlocutory decisions appealable by permission, § 3.2.C

Application of law, § 3.2.C.1.a
Bankruptcy appeals, § 16.7
Certification by district court, § 3.2.C.1
Factual vs. legal determinations, § 3.2.C.4.b
Permission to appeal vs. mandamus, § 3.2.C.1.c
Procedures for appeal, § 3.2.C.3
Requirements for order certification, § 3.2.C.2
Review of issues beyond order, § 3.2.C.4.b
Review of order only, § 3.2.C.4.a
Statute vs. FRCP 54(b), § 3.2.C.1.b
Tax decision review, § 18.5.E

Permissive appeals
Defined, § 5.1.A, § 5.3.A
Resources, § 5.1.B

Resources, appeals from district court, § 5.1.B
Rule 23(f) appeals, § 5.3.C

Deadline for filing, § 5.3.C.2
Payment of fees, § 5.3.C.3
Petition for permission, § 5.3.C.1
Post-grant procedures, § 5.3.C.3
Stay of district court proceedings, § 5.3.C.4

Statutory appeals, § 5.3.B
Basis in law, § 5.3.A
Deadline for filing, § 5.3.B.2
Payment of fees, § 5.3.B.3
Petition for permission, § 5.3.B.1
Post-grant procedures, § 5.3.B.3
Stay of district court proceedings, § 5.3.B.4

APPEALS FROM DISTRICT COURT
Generally, §§ 5.1 to 5.4
Bond on appeal

Scope of bond, § 5.4.C.2
When bond required, § 5.4.C.1

CM/ECF system, requirements, § 5.4.B
In forma pauperis proceedings

Procedure for obtaining status, § 5.4.D.3
Procedure when status is granted, § 5.4.D.4
Qualification for status, § 5.4.D.2
Rights of appellants, § 5.4.D.1
Special appeals, § 5.4.D.5

Mechanics of appeals, § 5.4
Admission to Eighth Circuit practice, § 5.4.A
Bond on appeal, § 5.4.C
CM/ECF system, § 5.4.B
In forma pauperis proceedings, § 5.4.D

APPELLANTS. SEE ALSO PARTIES TO APPEAL
Brief (See also BRIEFS)

Checklists, § 10.3.A
FRAP 3 requirements, parties to appeal, § 4.2.A.2.a
Sanctions, who is subject to sanctions, § 22.2.D.4.a

APPELLATE JURISDICTION. SEE JURISDICTION
APPELLEE RESPONSE. SEE ALSO BRIEFS

Generally, §§ 6.1 to 6.5
Appellant brief, checking scope against notice of appeal, 

§ 6.4
Cross vs. separate appeals

Altering result below, § 6.3.C.1
Considerations for choice, § 6.3.C
Distinguished, § 6.3.A
Protective cross-appeals, § 6.3.C.2

Cross-appeals and separate appeals, § 6.3
Timing and procedures, § 6.3.B

Filing motion to dismiss
Contents, § 6.2.C.2
Reply procedures, § 6.2.C.3
Requirements, § 6.2.C
Ruling effect on jurisdiction, § 6.2.C.4
Timelines on response, § 6.2.C.3
Timing, § 6.2.C.1

Grounds for motion to dismiss
Appellant lacking standing, § 6.2.B.5
Lack of statutory jurisdiction, § 6.2.B.1
Mootness of appeal, § 6.2.B.4
Noncompliance with rules for perfecting appeal, § 6.2.B.3
Untimeliness of appeal, § 6.2.B.2
Waiver of right to appeal, § 6.2.B.6

Motions to dismiss appeal, § 6.2
Grounds for, § 6.2.B
Procedures, § 6.2.A

Options for responding, § 6.1
Protective cross-appeals, § 6.3.C.2
Voluntary dismissal in court of appeals

Appellant own motion, § 6.5.B.2
Dismissal on appellant motion, § 6.5.B.2
Docketing, § 6.5.B
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Stipulated dismissal, § 6.5.B.1
Voluntary dismissal of appeal, § 6.5

Voluntary dismissal in court of appeals, § 6.5.B
Voluntary dismissal in district court, § 6.5.A

APPELLEES. SEE ALSO PARTIES TO APPEAL
Bankruptcy appeals, election of forum by other parties, 

§ 16.6.A
Brief (See also BRIEFS)

Checklists, § 10.3.B
FRAP 3 requirements, parties to appeal, § 4.2.A.2.b

APPENDIX
Briefs, § 10.6

Agreed statement as record on appeal, § 10.6.C
Joint appendix, § 10.6.D
Purpose, § 10.6.A
Role and purpose, § 10.1.F
Separate appendices, § 10.6.E
Types of appendices, § 10.6.B

Certiorari practice in Supreme Court, contents of petition, 
§ 24.2.C.11

Conduct warranting sanctions, failure to include required 
material in appendix, § 22.2.A.3.s

Criminal appeals, drafting brief, § 19.6
Defined, § 8.1.C
Joint appendix, § 10.6.D
Recoverable costs in court of appeals

Appellate brief and appendix, § 21.3.A.1
Production of appendix, § 21.3.A.3

ARBITRARY AND CAPRICIOUS
Defined, § 12.4.F.6.a

ARBITRATION
Collateral orders doctrine, orders on arbitration, § 3.3.C.3.l
Finality rule, orders compelling arbitration, § 3.2.A.6.s
Jurisdiction, orders involving arbitration, § 3.1.B.4.b

ARNOLD, MORRIS SHEPPARD, J.
Biographical information, § 1.5.B.2

ARTICLE III (U.S. CONSTITUTION)
Standing requirements

Actual injury, § 4.1.B.1.a
Case-or-controversy standard, § 4.1.A
Defendant caused injury, § 4.1.B.1.b
Injury remediable by federal court, § 4.1.B.1.c

ATTACHMENT
Collateral orders doctrine, orders on attachment, § 3.3.C.3.h
Finality rule, orders vacating attachment, § 3.2.A.6.j

ATTORNEY FEES
Appellate attorney fees, § 21.5

Awarding attorney fees, § 21.5.A
Electronic filing, § 21.5.B
Inserting fees in mandate, § 21.5.D
Motion for fees, § 21.5.C
Time for filing, § 21.5.B

Finality rule, orders on interim attorney fees, § 3.2.A.6.i
Financial sanctions, attorney fees award, § 22.3.A.1.c

Governing law, substance vs. procedure on appeal, 
§ 23.2.C.9

Sanctions
Determining damages or attorney fees, § 22.3.B.3
Substance vs. procedure on appeal, § 23.2.C.11

Standard of review
Sanctions: attorney misconduct, § 12.4.I.11
Statutory standards, § 12.4.G

ATTORNEYS
Candor in presenting record

Legal authorities, § 2.7.B
Statement of facts, § 2.7.A

Civility, treatment of legal system and persons, § 2.11
Client education, § 2.5
Collateral orders doctrine

Orders not appealable, § 3.3.C.4
Orders on appointment of counsel, § 3.3.C.3.e

Conduct warranting sanctions, § 22.2.A.3
Criminal appeals

Anders briefs, § 19.7
Withdrawal from case, § 19.7, § 19.9.C

Disqualification from civil case, orders not appealable, 
§ 3.3.C.4

Extraordinary writs, ethical issues, § 20.1.E
Finality rule, orders on disqualification of counsel, § 3.2.A.6.q
Nonfinancial sanctions, censure and admonishment, 

§ 22.3.A.2.c
Oral argument, preparation, § 11.4, § 11.6
Professional conduct

Admission to practice, § 2.1
Candor in presenting record, § 2.7
Civility, § 2.11
Communication, § 2.5
Competence, § 2.2
Conflicts of interest, § 2.6
Diligence, § 2.4
Importance at all stages, § 2.12
Licensure, § 2.1
Oral argument, § 2.10
Scope of representation, § 2.3
Treatment of legal system and persons, § 2.11

Sanctionable conduct
Conduct unbecoming member of bar, § 22.3.C.2.e
Failure to prosecute appeal, § 22.3.C.2.b
Misrepresentation of bar membership, § 22.3.C.2.d
Misstatement of law or record, § 22.3.C.2.c

Sanctions
Determining damages or attorney fees, § 22.3.B.3
Who is subject to sanctions, § 22.2.D.4.b

Standard of review, attorney misconduct sanctions, 
§ 12.4.I.11

B
BANKRUPTCY APPEALS

Generally, §§ 16.1 to 16.20
Admission to practice before BAP, § 16.15
Amicus curiae, § 16.10
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Appeals to Eighth Circuit, § 16.20
District court original jurisdiction decisions, § 16.20.A
Governing rules for appeals from BAP, § 16.20.C
Governing rules for appeals from district court, § 16.20.C
Notice of appeal, § 16.20.B

Attorneys, discipline, § 16.15
Bankruptcy Appellate Panel (BAP)

 (See BANKRUPTCY APPELLATE PANEL (BAP))
Briefs (See also BRIEFS)

Appeals to BAP, § 16.12.I, § 16.12.J
Bankruptcy appeals to district court, § 16.16.H, § 16.16.I

Choice of forum, § 16.1
Clerk duties upon disposition, § 16.18

Issuance of mandate, § 16.18.B
Judgment on appeal, § 16.18.A
Return of physical items, § 16.18.D
Stay of mandate, § 16.18.C

Direct appeal to court of appeals
Initiating appeal by permission, § 16.7.B
Stay pending appeal, § 16.8

Disposition and publication, § 16.13
Disposition by panel, § 16.13.A
Notice of disposition, § 16.13.B
Publication of decision, § 16.13.C
Rehearing, § 16.13.D

Election of forum, § 16.6
Affirmative election for district court, § 16.6.A
Considerations, § 16.6.B
Election by appellant, § 16.6.A
Election by other parties, § 16.6.A
Governing bankruptcy rules, § 16.6
Procedural differences, § 16.12

Filing, initiating appeal by permission, § 16.7.A
General rule on time for appeal, notice of appeal, § 16.4.A.1
Initiating appeal as of right, § 16.5

Certificate of service, § 16.5.F
Electronic filing and noticing, § 16.5.B
Filing notice of appeal, § 16.5.A
Form of notice of appeal, § 16.5.C
Manner of service, § 16.5.E
Place of filing notice, § 16.5.C
Service of process, § 16.5.D
Timeliness of filing, § 16.5.G

Initiating appeal by permission, § 16.7
Certification on court’s own initiative, § 16.7.B
Direct appeal authorization, § 16.7.B
Direct appeal to court of appeals, § 16.7.B
Form and contents of motion for leave, § 16.7.A
Notice of appeal and motion for leave, § 16.7.A
Oral argument, § 16.7.A
Response to motion for leave, § 16.7.A
Transmitting notice of motion and motion for leave, 

§ 16.7.A
Interlocutory appeals, initiating appeals, § 16.7
Intervening in appeal, § 16.11
Jurisdiction, § 16.2

Appeals from bankruptcy court to court of appeals, 
§ 16.2.D

Appeals from district court or BAP, § 16.2.C
Appeals to BAP, § 16.2.B
Appeals to district court, § 16.2.A

Notice of appeal, premature filing of notice, § 16.4.B
Premature filing of notice

Effect, § 16.4.E
Savings provision, § 16.4.B

Prosecution of appeals to BAP
 (See BANKRUPTCY APPELLATE PANEL (BAP))

Prosecution of appeals to district court
 (See BANKRUPTCY APPEALS IN DISTRICT COURT)

Right to appeal, § 16.3
Appeals as of right, § 16.3.A
Appeals by permission, § 16.3.B

Savings provision, premature filing of notice, § 16.4.B
Service of process, initiating appeal by permission, § 16.7.A
Stay of judgment pending appeal, § 16.19

Automatic stay, § 16.19.A
Automatic stay of order, judgment, or decree of 

bankruptcy court, § 16.19.C
Bond or other security, § 16.19.D
General rule, § 16.19.B.1
Power of court of appeals, § 16.19.E
Stay continuing, § 16.19.B.3
Stay pending appeal to court of appeals, § 16.19.B
Time limit, § 16.19.B.2

Stay of mandate
Bond or security, § 16.18.C.5
Length of stay, § 16.18.C.3
Mandate after disposition of appeal, § 16.18.C.4
Stay on motion for rehearing, § 16.18.C.1
Stay pending appeal, § 16.18.C.2

Stay of proceedings pending appeal
Conditions of relief, § 16.8
Motion requesting, § 16.8

Time for appeal, § 16.4
Amended notice of appeal requirement, § 16.4.F
Duration of extension of time, § 16.4.J
Extension for excusable neglect, § 16.4.K
Extension of time for appeal, § 16.4.H
Fees for amended notice, § 16.4.G
General rule, § 16.4.A
Limitation on extension of time, § 16.4.I
Motions affecting time for appeal, § 16.4.C
Post-motion appeals, § 16.4.D
Premature filing of notice, § 16.4.B
Premature notice effect, § 16.4.E

Voluntary dismissal, § 16.17
Discretionary dismissal by appellant motion, § 16.17.B
Mandatory dismissal by agreement, § 16.17.A

BANKRUPTCY APPEALS IN DISTRICT COURT
Generally, § 16.16
Appellants, designation of record and issues, § 16.16.A
Brief contents, § 16.16.I

Appellant brief, § 16.16.I.1
Appellee brief, § 16.16.I.2
Length, § 16.16.I.3
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Briefing schedule, § 16.16.H
Appellant brief, § 16.16.H.1
Appellee brief, § 16.16.H.2
Cross-appeal, § 16.16.H.3
Reply brief, § 16.16.H.4
Reply on cross-appeal, § 16.16.H.5

Costs, § 16.16.L
Cross-appeals, designation of record and issues, § 16.16.A
Designation of record and issues, § 16.16.A
Docketing appeal, § 16.16.E
Filing, § 16.16.F
Motions, § 16.16.J

Affidavits and supporting documents, § 16.16.J.4
Determination, § 16.16.J.6
Emergency motions, § 16.16.J.7
Format, § 16.16.J.3
Place of filing, § 16.16.J.1
Response, § 16.16.J.5
Service of process, § 16.16.J.2

Oral argument, § 16.16.K
Prosecution of appeals to district court, § 16.16

Brief contents, § 16.16.I
Briefing schedule, § 16.16.H
Costs, § 16.16.L
Designation of record and issues, § 16.16.A
Docketing appeal, § 16.16.E
Filing, § 16.16.F
Motion for rehearing, § 16.16.M
Motions, § 16.16.J
Oral argument, § 16.16.K
Record on appeal, § 16.16.B
Service of process, § 16.16.G
Transcript, § 16.16.C
Transmitting record, § 16.16.D

Record on appeal, § 16.16.B
Response, designation of record and issues, § 16.16.A
Service of process, § 16.16.G

Motions, § 16.16.J.2
Transcript, § 16.16.C
Transmitting record, § 16.16.D

BANKRUPTCY APPEALS TO EIGHTH CIRCUIT
Generally, § 16.20
District court original jurisdiction decisions, § 16.20.A
Notice of appeal, § 16.20.B

BANKRUPTCY APPELLATE PANEL (BAP)
Administrative panels, § 16.12.L
Admission to practice before BAP, § 16.15
Appellants

Ordering transcript, § 16.12.D
Statement of evidence, § 16.12.F

Appellees
Ordering transcript, § 16.12.D
Statement of evidence, § 16.12.F

Appendix, § 16.12.C
Argument panels, § 16.12.L
Attorneys, discipline, § 16.15
Briefing schedule, § 16.12.J

Cases not requiring transcript, § 16.12.J.2
Cases requiring transcript, § 16.12.J.1
Citation of supplemental authorities, § 16.12.J.5
Cross-appeal cases, § 16.12.J.3
Motion for extension to file, § 16.12.J.4

Briefs
Contents of appellant brief, § 16.12.I.2
Contents of appellee brief, § 16.12.I.3
Corporate disclosure statement, § 16.12.I.4
Filing, § 16.12.I.9
Format, § 16.12.I.5
Governing rules, § 16.12.I.1
Length, § 16.12.I.8
References to record, § 16.12.I.6
References to transcript, § 16.12.I.7

Certifications
Related parties or cases, § 16.12.H
Requirements, § 16.12.H

Contact information, § 16.12.A
Cross-appellants, ordering transcript, § 16.12.D
Dispute resolution, statement of evidence, § 16.12.F
Extension of time, transcript preparation, § 16.12.E
Filing, failure to timely file transcript, § 16.12.E
Hearing panels, § 16.12.L
Jurisdiction

Appeals from district court or BAP, § 16.2.C
Appeals to BAP, § 16.2.B

Motion for emergency relief, format and contents, § 16.12.O
Motions, § 16.12.M

Contents, § 16.12.M.5
Documents accompanying, § 16.12.M.3
Documents not to accompany, § 16.12.M.4
Form, § 16.12.M.1
Motion to expedite appeal, § 16.12.M.2
Procedural motions decided by clerk, § 16.12.N
Response, § 16.12.M.6

Non-argument panels, § 16.12.L
Oral argument

Preparation for argument, § 16.12.K.5
Reclassification procedures, § 16.12.K.2
Scheduling argument, § 16.12.K.4
Screening by clerk, § 16.12.K.1
Time allocation, § 16.12.K.3

Ordering transcript
Appellant order election, § 16.12.D
Payment, § 16.12.D

Panels of BAP, how constituted, § 16.12.L
Powers and duties, § 16.1
Presiding judge, designation, § 16.12.L
Procedural motions decided by clerk

Decision without response, § 16.12.N
Types of motions, § 16.12.N

Prosecution of appeals to BAP, § 16.12
Agreed statement as record on appeal, § 16.12.G
Briefing schedule, § 16.12.J
Briefs, § 16.12.I
Certifications, § 16.12.H
Clerk of BAP designation, § 16.12.A



SUBJECT INDEX	 References are to section numbers – B

	 Subject Index – 7

Communication with BAP, § 16.12.A
Corporate disclosure statement, § 16.12.I.4
Creating and transmitting record, § 16.12.B
Docketing record on appeal, § 16.12.B
Motion for emergency relief, § 16.12.O
Motions, § 16.12.M
Oral argument, § 16.12.K
Ordering transcript, § 16.12.D
Panels of BAP, § 16.12.L
Procedural motions decided by clerk, § 16.12.N
Statement of evidence, § 16.12.F
Transcript preparer duties, § 16.12.E

Reconsideration, procedural motions decided by clerk, 
§ 16.12.N

Record on appeal, § 16.12.B
Statement of evidence, § 16.12.F

Statement of evidence
Inclusion in record, § 16.12.F
In lieu of transcript, § 16.12.F

Transcript, statement of evidence in lieu of, § 16.12.F
Transcript preparer duties, filing of transcript, § 16.12.E

BENTON, DUANE, J.
Biographical information, § 1.5.A.5

BIOGRAPHICAL INFORMATION
Active judges, § 1.5.A
Historical resources, Preface
Senior judges, § 1.5.B

BOND
Appeal from district court

Scope of bond, § 5.4.C.2
When bond required, § 5.4.C.1

Recoverable costs taxable in district court, bond premiums 
necessary for appeal, § 21.3.B.3

Supersedeas bond
Contents, form, and amount, § 7.3.C.3
Costs, § 7.3.C.7
Filing, § 7.3.C.5
Nature of bond, § 7.3.C.2
Objecting to, § 7.3.C.6
Purpose, § 7.3.C.2
Stay upon posting, § 7.3.C.1
Surety liability and scope, § 7.3.C.8
When not required, § 7.3.C.4

BRIEFS
Generally, §§ 10.1 to 10.6
Administrative agency review, briefing and argument, 

§ 17.5.E
Amicus curiae, procedures, § 4.4.A
Appeals to BAP

Briefing schedule, § 16.12.J
Contents of appellant brief, § 16.12.I.2
Contents of appellee brief, § 16.12.I.3
Corporate disclosure statement, § 16.12.I.4
Filing, § 16.12.I.9
Format, § 16.12.I.5
Governing rules, § 16.12.I.1
Length, § 16.12.I.8

References to record, § 16.12.I.6
References to transcript, § 16.12.I.7

Appendix, § 10.6
Agreed statement as record on appeal, § 10.6.C
Joint appendix, § 10.6.D
Purpose, § 10.6.A
Role and purpose, § 10.1.F
Separate appendices, § 10.6.E
Types of appendices, § 10.6.B

Bankruptcy appeals in district court
Affidavits and supporting documents, § 16.16.J.4
Appellant brief, § 16.16.H.1, § 16.16.I.1
Appellee brief, § 16.16.H.2, § 16.16.I.2
Briefing schedule, § 16.16.H
Contents, § 16.16.I
Contents of brief, § 16.16.I
Cross-appeal, § 16.16.H.3
Length of brief, § 16.16.I.3
Reply brief, § 16.16.H.4
Reply on cross-appeal, § 16.16.H.5

Brevity, § 10.1.C
Briefing schedule, expedited criminal appeals, § 19.4.B
Certiorari practice in Supreme Court

Abbreviated brief in opposition, § 24.3.A.2
Amici curiae, § 24.5
Brief in opposition, § 24.3.A.3, § 24.3.B
Contents of petition, § 24.2.C
Reply briefs, § 24.4.A
Supplemental briefs, § 24.4.B

Checklists
Addendum, § 10.4.L
Amicus curiae, § 10.3.E
Appellant brief, § 10.3.A
Appellee brief, § 10.3.B
Civil case briefing checklist, Chapter 10 Appendix 10.1
Cover, § 10.3.F
Criminal case briefing checklist, Chapter 10 Appendix 

10.2
Joint appendix, § 10.6.D
Reply brief, § 10.3.C

Chronology
Civil appeal typical case, Appendix B.1
Criminal appeal typical case, Appendix B.2

Clarity, § 10.1.D
Competence, § 2.2
Conduct warranting sanctions, failure to include required 

material in appendix, § 22.2.A.3.s
Contents, § 10.4

Addendum, § 10.4.L
Argument, § 10.4.I
Certificate of compliance, § 10.4.K
Conclusion, § 10.4.J
Corporate disclosure statement, § 10.4.B
Jurisdictional statement, § 10.4.E
References to record, § 10.4.G
Requesting oral argument, § 10.4.A
Statement of issues, § 10.4.F
Statement of the case, § 10.4.G
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Structuring points of argument, § 10.4.I
Summary of argument, § 10.4.H
Summary of case, § 10.4.A
Table of authorities, § 10.4.D
Table of contents, § 10.4.C

Credibility, § 10.1.E
Criminal appeals

Anders briefs, § 19.7
Drafting, § 19.6

Extraordinary writs, briefing on application, § 20.4.D
Format, § 2.9.A
Importance, § 10.1.B
Jurisdictional statement, contents, § 10.4.E
Professional conduct

Format, § 2.9.A
Statement of issues, § 2.9.B
Written argument, § 2.9.C

Proofreading, § 10.3.G
Purpose, § 10.1.B
Redaction, responsibilities, Chapter 10 Appendix 10.1
Requirements, § 10.3

Amicus curiae briefs, § 10.3.E
Appellant’s brief, § 10.3.A
Appellee brief, § 10.3.B
Cross-appeals briefs, § 10.3.D
Judges reading briefs electronically, § 10.3.G
Reply brief, § 10.3.C
Technical requirements, § 10.3.F

Resources
Technical requirements, § 10.3.F
Writing for electronic reading, § 10.3.G

Separate appendices, advantages vs. disadvantages, 
§ 10.6.E

Statement of issues, § 2.9.B
Supplemental briefing, § 10.2.D
Tax decision review, § 18.15
Types of appeal briefs, § 10.2

Amicus curiae, § 10.2.E
Cross-appeals, § 10.2.B
Multi-party cases, § 10.2.C
Standard appeal, § 10.2.A
Supplemental briefs, § 10.2.D

Visual structure, writing for electronic reading, § 10.3.G
Waiver at court of appeals, raising issues in opening brief, 

§ 12.2.F.1
Writing for electronic reading, § 10.3.G
Writing the brief, § 10.5

Different approaches to different briefs, § 10.5.C
Drafting, § 10.5.B
Getting started, § 10.5.A

Written argument, § 2.9.C
BURDEN OF PROOF

Scope of review, harmless error, § 12.3.B.12
Standing, administrative agency review, § 17.3.G

C
CANDOR

Candor in presenting record, § 2.7
Statement of facts, § 2.7.A

CASE MANAGEMENT DEPUTIES
Resources, § 1.2.C

CASE-OR-CONTROVERSY STANDARD
Article III, standing requirements, § 4.1.A

CERTIFICATE OF APPEALABILITY
Habeas corpus, § 19.10.C

CERTIFICATE OF COMPLIANCE
Briefs, § 10.4.K
Certiorari practice in Supreme Court, § 24.2.F.2
Motion practice

Form of motion and supporting papers, § 9.4.E.16
Procedure for filing response, § 9.5.C.7

CERTIFYING QUESTIONS TO STATE COURT
Answer as binding, § 23.4.C.5
Factors considered, § 23.4.C.3
Procedure, § 23.4.C.2
State acceptance of question, § 23.4.C.4
Unresolved questions, § 23.4.C.1

CERTIORARI PRACTICE IN SUPREME COURT
Generally, §§ 24.1 to 24.7
Accelerated review, § 24.7.A
Amici curiae, § 24.5

Authorship of brief, § 24.5.B
Contents of briefs, § 24.5.C
Procedural requirements, § 24.5.A
Seeking support, § 24.2.B.2

Appendix, § 24.2.C.11
Applications docket, significance, § 24.7.B
Brief in opposition, § 24.3.B

Amicus opposition disadvantage, § 24.3.B.3
Contents and format, § 24.3.B.2
Reasons to file, § 24.3.A.3
Time for filing, § 24.3.B.1

Bypassing Eighth Circuit, § 1.1.F
Cert pool, participating justices, § 24.2.D
Certificate of service, § 24.2.F.3
Change of law, GVR decisions, § 24.2.B.3
Clerks, pool memorandum, § 24.2.D
Contents of petition, § 24.2.C

Basis for jurisdiction, § 24.2.C.6
Conclusion, § 24.2.C.10
Constitutional provisions, treaties, statutes, ordinances, 

or regulations involved, § 24.2.C.7
Corporate disclosure statement, § 24.2.C.2
Decisions below, § 24.2.C.5
Introduction, § 24.2.C.4
Parties, § 24.2.C.2
Questions presented, § 24.2.C.1
Reasons for granting writ, § 24.2.C.9
Related proceedings, § 24.2.C.2
Statement of the case, § 24.2.C.8
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Table of authorities, § 24.2.C.3
Table of contents, § 24.2.C.3

Cross-petitions, basis for jurisdiction, § 24.2.C.6
Disposition of petition, § 24.6
Documents submitted with petition, § 24.2.F

Certificate of compliance, § 24.2.F.2
Certificate of service, § 24.2.F.3
Notice of appearance, § 24.2.F.1

Early certiorari, § 1.1.F.1
Factors for granting review, § 24.2.B

Amicus brief impact, § 24.2.B.2
Considerations in cases decided summarily, § 24.2.B.3
Extrinsic factors favoring grant, § 24.2.B.2
Supreme Court Rule 10, § 24.2.B.1

Format for petition, § 24.2.E
Technical requirements, § 24.2.E.2
Word limits, § 24.2.E.1

GVR decisions, § 24.2.B.3
Non-certiorari alternatives, § 24.1.B
Original jurisdiction, constitutional and statutory, § 24.1.B
Petitioning court for writ, § 24.2

Attachments to petition, § 24.2.F
Audience for petition, § 24.2.D
Contents of petition, § 24.2.C
Curing petition deficiencies, § 24.2.G
Factors for granting, § 24.2.B
Format for petition, § 24.2.E
Planning and logistics, § 24.2.A

Petitions for rehearing, § 24.7.C
Planning and logistics

Extension of filing time, § 24.2.A.1
Logistics of filing petition, § 24.2.A.2
Timing, § 24.2.A

Pool memorandum, § 24.2.D
Reply briefs, § 24.4.A

Contents, § 24.4.A.1
Time for filing, § 24.4.A.2

Resources, § 24.1.A
Factors for granting writ, § 24.2.B
Non-certiorari alternatives, § 24.1.B
Petitions for rehearing, § 24.7.C
Questions presented, § 24.2.C.1
Waiver of opportunity to respond, § 24.3.A.1

Responding to petition, § 24.3
Cross-petitions, § 24.3.C
Waiver of response, § 24.3.A

State interests, amicus curiae, § 24.2.B.2
Stays, § 24.7.B
Summary reversals, § 24.2.B.3
Supplemental briefs, § 24.4.B
Temporary injunctions, § 24.7.B
Waiver of opportunity to respond

Abbreviated brief in opposition, § 24.3.A.2
Brief in opposition, § 24.3.A.3
Waiver as low risk, § 24.3.A.1

When to pursue, § 24.1

CHECKLISTS
Appeal analysis, § 2.2
Briefs

Addendum, § 10.4.L
Amicus curiae briefs, § 10.3.E
Appellant’s brief, § 10.3.A
Appellee brief, § 10.3.B
Civil case briefing checklist, Chapter 10 Appendix 10.1
Cover, § 10.3.F
Criminal case briefing checklist, Chapter 10 Appendix 

10.2
Cross-appeals briefs, § 10.3.D
Joint appendix, § 10.6.D
Reply brief, § 10.3.C

Oral argument, mistakes lawyers make, § 11.5.B
CHEVRON DOCTRINE

Demise of, administrative agency review, § 17.6.C
CHILDREN AND MINORS

Standing to sue, prudential considerations, § 4.1.B.2
CHOICE OF LAW. SEE ALSO GOVERNING LAW

Federal procedure vs. state law, § 23.2
Formal federal rule exists, § 23.2.B
Substance vs. procedure on appeal, § 23.2.C
Substantive law issues, § 23.2.A

CIRCUIT ADMINISTRATION
Generally, § 1.7
Advisory committee, § 1.7.D
Chief judge, § 1.7.A
Circuit executive, § 1.7.C
Judicial council, § 1.7.B

CIVIL CASES
Checklists, civil case briefing checklist, Chapter 10 Appendix 

10.1
Chronology, civil appeal typical case, Appendix B.1
Extraordinary writs, §§ 20.1 to 20.4

Procedural distinctions: writ vs. appeal, § 20.1.C
Jurisdiction, limits on jurisdiction, § 3.1.A
Prerequisite district court jurisdiction, affirmative evidence in 

record, § 3.1.C.2
Review, district court jurisdiction as prerequisite, § 3.1.C.1
Standard of review

Substantial evidence, § 12.4.F.2.b.ii
Trial court rulings, § 12.4.I.5

CLAIM
Abandonment of claim, mootness, § 3.4.D.5.e
Defined, § 3.3.A.3.a

CLAIMS COURT. SEE COURT OF FEDERAL CLAIMS
CLASS ACTIONS

Class certification appeals, § 3.3.B
Certification orders, § 3.3.B.1
Criteria for permission, § 3.3.B.2
Eighth Circuit permission rates, § 3.3.B.3

Collateral orders doctrine, orders on class actions, 
§ 3.3.C.3.d
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Jurisdiction, class certification appeals, § 3.3.B
Mootness, application of law, § 3.4.D.6.c
Rule 23(f) appeals, § 5.3.C

Class certification, § 5.3.A
Deadline for filing, § 5.3.C.2
Payment of fees, § 5.3.C.3
Petition for permission, § 5.3.C.1
Post-grant procedures, § 5.3.C.3
Stay of district court proceedings, § 5.3.C.4

Standing to appeal, § 4.1.C.1.c
CLEAR ABUSE OF DISCRETION

Defined, § 20.3.B.6
CLEARLY ERRONEOUS

Defined, § 12.4.F.3.a, § 12.4.I.1.c
CLERK’S OFFICE

Case management deputies, § 1.2.C
Chronology

Civil appeal typical case, Appendix B.1
Criminal appeal typical case, Appendix B.2

Contact information, § 1.2.A
Extraordinary writs, § 20.4.A.10.a

Electronic docketing and communication, § 1.2.D
CM/ECF system, § 1.2.D.1
Court announcements, § 1.2.D.3
PACER system, § 1.2.D.2

Hours of operation, § 1.2.B
Improper form of filing, impact, § 1.3.A.4
Internal operating procedures, § 1.2.A
Main and divisional offices, § 1.2.A
Motions determinable by clerk, orders clerk may grant, 

§ 9.2.B.1
Prosecution of appeals to BAP, clerk of BAP designation, 

§ 16.12.A
Resources, website, § 1.2.E
Website, § 1.2.E

Address, § 1.2.E.1
Contents, § 1.2.E.2

CM/ECF SYSTEM
Appeal as of right, method of filing, § 5.2.E
Appeals from district court, requirements, § 5.4.B
Appeals to BAP, brief filing, § 16.12.I.9
Bankruptcy appeals, electronic filing and noticing, § 16.5.B
Certiorari practice in Supreme Court, logistics of filing 

petition, § 24.2.A.2
Electronic docketing and communication, § 1.2.D.1
Form of motion and supporting papers, electronic filings 

format, § 9.4.E.9
Motion practice

Effect, § 9.1
Filing and service, § 9.4.F.3

Sealed documents, procedures, § 9.1
COLLATERAL ORDER DOCTRINE

Application of doctrine, § 3.3.C.3
Orders on appointment of counsel, § 3.3.C.3.e
Orders on arbitration, § 3.3.C.3.l
Orders on attachment, § 3.3.C.3.h

Orders on class actions, § 3.3.C.3.d
Orders on consolidation, § 3.3.C.3.i
Orders on discovery, § 3.3.C.3.j
Orders on discovery by foreign court, § 3.3.C.3.k
Orders on immunity claims, § 3.3.C.3.a
Orders on in forma pauperis, § 3.3.C.3.g
Orders on intervention, § 3.3.C.3.f
Orders on posting of security, § 3.3.C.3.c
Orders on stays based on abstention, § 3.3.C.3.b

Construction of law, § 3.3.C.1.a
Failure to appeal effect, § 3.3.C.5
Federal procedure vs. state law, substance vs. procedure on 

appeal, § 23.2.C.1
Finality rule exceptions, appeal as of right, § 5.2.A
Jurisdiction, § 3.3.C.1
Orders not appealable, § 3.3.C.4
Sanctions, orders not appealable, § 3.3.C.4

COLLATERAL ORDERS
Appealability requirements, § 3.3.C.2

Conclusive determination of disputed question, 
§ 3.3.C.2.a

Resolves important non-merits issue, § 3.3.C.2.b
Unreviewable from final judgment, § 3.3.C.2.c

Judicially defined bases for appeals, jurisdiction, § 3.3.C
COLLATERAL PROCEEDINGS

Governing law, closed cases, § 23.6.A.2
New law on appeal, availability in closed cases, § 23.6.A.2

COLLOTON, STEVEN M., J.
Biographical information, § 1.5.A.1

COMMUNICATION
Attorneys, § 2.5
Court announcements, § 1.2.D.3
Electronic docketing and communication, § 1.2.D
Notifications, court announcements, § 1.2.D.3
Privacy, confidential or privileged information, § 1.3.A.5

COMPETENCE
Checklist for appeal analysis, § 2.2

COMPETENT REPRESENTATION
Defined, § 2.2

COMPUTING TIME
Court procedures, § 1.3.C

Extensions of time, § 1.3.D
Service of process, § 1.3.B.1
Sources of time periods, § 1.3.C.1
Time period calculation

Legal holidays, § 1.3.C.4, § 23.1.A
Method of service additions, § 1.3.C.5
Stated in days, § 1.3.C.3
Stated in hours, § 1.3.C.2

CONCRETE INJURY
Defined, § 4.1.B.1.a

CONFIDENTIAL OR PRIVILEGED INFORMATION
Filings, § 1.3.A.5
Motions and supporting papers, confidential information, 

§ 9.4.E.17
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CONFLICTS OF INTEREST
Professional conduct, § 2.6

CONSENT ORDER
How mootness happens, § 3.4.D.5.d

CONSOLIDATION. SEE JOINDER AND 
CONSOLIDATION
CONSTITUTIONAL ISSUES. SEE ALSO ARTICLE III 
(U.S. CONSTITUTION)

Damage awards, remittitur, § 12.4.I.9.c
Preservation of issues for appeal, exceptions to preservation 

necessity, § 12.2.C.3.h
Scope of review, constitutional errors, § 12.3.B.2
Standard of review, findings underlying constitutional issue, 

§ 12.4.E.3
CONSTRUCTION OF LANGUAGE

Federal Rules of Appellate Procedure (FRAP), interpreting 
rules, § 23.1.A.1

Law of the case, § 23.5.A
Standard of review, interpretation of state law, § 23.2.C.4

CONTEMPT
Finality rule, contempt orders, § 3.2.A.6.l
Magistrate judges, contempt powers, § 15.1.C
Tax decisions, contempt authority, § 18.3.D

CONTROLLING ISSUE OF LAW
Defined, § 3.2.C.2.a

CORPORATE DISCLOSURE STATEMENT
Briefs, § 10.4.B

COSTS
Bankruptcy appeals, § 16.14
Tax decision review, penalties, § 18.5.C

COSTS ON APPEAL
Allocation rules

Affirmance of judgment effect, § 21.2.A.3
Dismissal effect, § 21.2.A.2
Exceptions, § 21.2.B
Partial affirmance, partial reversal effect, § 21.2.A.5
Reversal at US Supreme Court, § 21.2.A.6
Reversal of judgment effect, § 21.2.A.4
Vacation of judgment effect, § 21.2.A.5
Against whom may be assessed, § 21.2.A.1

Appellate attorney fees, § 21.5
Awarding attorney fees, § 21.5.A
Inserting fees in mandate, § 21.5.D
Motion for fees, § 21.5.C
Time for filing, § 21.5.B

Appellate costs taxable in court of appeals
Action on bill, § 21.4.A.4
Form for bill of costs, § 21.4.A.1
Objections to bill, § 21.4.A.3
Time for filing, § 21.4.A.2

Appellate costs taxable in district court, procedures for 
recovering, § 21.4.B

Awarding attorney fees
Court determination, § 21.5.A.2
Reasonableness standard, § 21.5.A.4
Request to most familiar court, § 21.5.A.3
Request vs. sua sponte, § 21.5.A.1

Equal Access to Justice Act (EAJA), costs awards against 
US, § 21.2.C.1

Exceptions to allocation rules, § 21.2.B
Discretion of court, § 21.2.B.1
Statutory preemption, § 21.2.B.2

Financial sanctions, costs of appeal, § 22.3.A.1.b
Governing law, substance vs. procedure on appeal, 

§ 23.2.C.10
Interest on district court judgment, § 21.6
Motion for attorney fees, form and contents, § 21.5.C
Nonrecoverable costs, exhibits, § 21.3.B.5
Procedures for recovering, § 21.4

Appellate costs taxable in court of appeals, § 21.4.A
Recoverable costs, § 21.3

Appellate brief and appendix, § 21.3.A.1
Copying costs, § 21.3.A.2
Court of appeals filings, § 21.3.A
Production of appendix, § 21.3.A.3
Taxable in district court, § 21.3.B

Recoverable costs taxable in district court
Bond premiums necessary for appeal, § 21.3.B.3
Filing fees in the district court, § 21.3.B.4
Preparation and transmission of record, § 21.3.B.1
Reporter’s transcript, § 21.3.B.2

Recovery by/against United States, § 21.2.C
Costs awarded against US, § 21.2.C.1

Recovery of costs
Generally, §§ 21.1 to 21.6
Eligibility for recovering, § 21.1
Prevailing parties, § 21.1
Statutory authority, § 21.1
Who may recover, § 21.1

Recovery of other persons
Amicus curiae, § 21.2.D.2
Mandamus proceedings, § 21.2.D.3

Taxing costs
Allocation rules, § 21.2.A
Exceptions to allocation rules, § 21.2.B
Recovery by/against United States, § 21.2.C
Third party recovery, § 21.2.D
Who may tax, § 21.2

COUNTERCLAIMS
Multiple-claim cases, multi-party or multi-claim final 

judgments, § 3.3.A.3.c
COURT OF APPEALS

Administrative agency direct review, §§ 17.1 to 17.6
Availability of review, § 17.2
Initiating review, § 17.4
Jurisdiction, § 17.1
Parties eligible to seek review, § 17.3
Procedures, § 17.5



C – References are to section numbers	 EIGHTH CIRCUIT APPELLATE PRACTICE MANUAL

Subject Index – 12	

Standards of review, § 17.6
Statutory jurisdiction, § 17.2.A

Costs on appeal, recoverable costs, § 21.3.A
Inherent court powers, § 23.1.D
Interlocutory appeals, tax decision review, § 18.5.E
Original jurisdiction of court of appeals

Petitions for review, § 7.5.A
Writ of mandamus or prohibition, § 7.5.B

Standing to appeal, § 4.1.C
Tax decision review

Briefs, § 18.15
Docketing appeal, § 18.13
Exclusive jurisdiction, § 18.5.A
Interlocutory appeals, § 18.5.E
Jurisdiction, § 18.5
Limits on jurisdiction, § 18.5.D
Notice of appeal, § 18.10
Oral argument, § 18.15
Penalty assessment authority, § 18.5.C
Potential dispositions, § 18.5.B
Record on appeal, § 18.12
Response to notice of appeal, § 18.11
Review procedure, § 18.7
Reviewable decisions, § 18.5.D
Standard of review, § 18.6
Stay pending appeal, § 18.14
Time for appeal, § 18.8
Venue on appeal, § 18.9

Waiver, standing to appeal, § 4.1.D
COURT OF FEDERAL CLAIMS

Choice of forum, tax decisions, § 18.2.A, § 18.4.B
Jurisdiction, tax decisions, § 18.2, § 18.3

COURT PROCEDURES
Generally, § 1.3
Computing time, § 1.3.C

Legal holidays, § 1.3.C.4, § 23.1.A
Service of process, § 1.3.B.1

Extensions of time, § 1.3.D
Filing, § 1.3.A
Service of process, § 1.3.B

COURT REPORTERS
Appeals to BAP duties

Extension of time to prepare, § 16.12.E
Filing of transcript, § 16.12.E

Criminal appeals, transcript requests, § 19.3.A.3
Expedited appeals, transcript requests, § 19.4.A
Record on appeal, transcript filing duties, § 8.5.B.2

COURT RULES
Criminal appeals, special rules governing, § 19.2
Eighth Circuit Local Rules, § 23.1.B

Absence of controlling rule, § 23.1.B.2
Coordination with FRAP, § 23.1.B.1
Full text, Appendix A

Federal Rules of Appellate Procedure (FRAP), § 23.1.A
Conflict between rules and statutes, § 23.1.A.2
Construction of language, § 23.1.A.1
Full text, Appendix A

Interpreting rules, § 23.1.A.1
Suspension of rules, § 23.1.A.3

Federal Rules of Criminal Procedure (FRCrP), application of 
rules, § 23.1.C.1

Judicial Code, § 23.1.C.2
Legal holidays, computing time, § 1.3.C.4, § 23.1.A

COURT WEEK
Oral argument, § 1.4.E.1

CRIMINAL APPEALS
Generally, §§ 19.1 to 19.10
Anders conscientious examination of case, § 19.7
Appeal by defendant

Defense counsel duties, § 19.3.A.3
Filing notice of appeal, § 19.3.A.2
Release pending appeal, § 19.3.A.4
Transcript requests, § 19.3.A.3

Appeal by government
Filing notice of appeal, § 19.3.B.2
Jurisdiction, § 19.3.B.1

Briefs
Checklists, Chapter 10 Appendix 10.2
Drafting, § 19.6

Checklists, criminal case briefing checklist, Chapter 10 
Appendix 10.2

Chronology, criminal appeal typical case, Appendix B.2
Conduct warranting sanctions, collateral attack on criminal 

conviction, § 22.2.A.3.l
Court rules, special rules governing, § 19.2
Drafting brief, § 19.6
Expedited appeal

Compiling record, § 19.4.A
Preparation, § 19.4
Transcript requests, § 19.4.A

Forfeiture vs. waiver, claims of error, § 19.5.C
In forma pauperis, special appeal procedures, § 5.4.D.5
Habeas corpus, § 19.10

Certificate of appealability requirement, § 19.10.C
Initiating action, § 19.10.B
Statutory options, § 19.10.A

Initiating appeal, appeal by government, § 19.3.B
Issue selection, § 19.5

Forfeiture of claims, § 19.5.B
Preserving claims of error, § 19.5.A
Unpreserved claims of error, § 19.5.B
Waived claims of error, § 19.5.C

New law application on appeal, collateral proceedings, 
§ 23.6.A.2

No-merit appeals, § 19.7
Oral argument, preparation, § 19.8
Post-decision actions, § 19.9

Indigent parties, § 19.9.C
Petition for rehearing, § 19.9.A
Petition for writ of certiorari, § 19.9.B

Preservation of issues for appeal, motion for acquittal, 
§ 12.2.B.1.d

Resources, § 19.1
Special rules governing, § 19.2
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Standard of review
Brief drafting, § 19.6
Evidentiary rulings, § 12.4.J.2
Ineffective assistance of counsel, § 12.4.J.7
Issue selection consideration, § 19.5
Jury instructions, § 12.4.J.5
Motion for judgment of acquittal, § 12.4.J.4
Motion for new trial, § 12.4.J.6
Motion to disqualify opposing counsel, § 12.4.J.3
Motion to suppress, § 12.4.J.1
Motion to vacate, set aside, or correct sentence, 

§ 12.4.J.9
Sentencing, § 12.4.J.8
Substantial evidence, § 12.4.F.2.b.i

Voluntary dismissal by defendant, procedures, § 19.7
CROSS-APPEALS

Generally, § 6.3
Appellee response

Altering result below, § 6.3.C.1
Considerations for choice, § 6.3.C
Protective cross-appeals, § 6.3.C.2

Bankruptcy appeals, cross-appeal filing, § 16.4.A.2
Bankruptcy appeals in district court

Briefing schedule, § 16.16.H
Designation of record and issues, § 16.16.A

Briefing schedule for bankruptcy appeals
Brief on cross-appeal, § 16.16.H.3
Reply on cross-appeal, § 16.16.H.5

Briefs, § 10.2.B
Checklists, § 10.3.D

Defined, § 6.3.A
Multiple-party appeals, § 4.3.A

Purpose of FRAP 4(a)(3), § 4.3.A.1
Scope of FRAP 4(a)(3), § 4.3.A.2
Separate appeals designation, § 4.3.A.4
Who must file cross-appeal, § 4.3.A.3

Protective cross-appeals, § 6.3.C.2
CROSS-CLAIMS

Multiple-claim cases, multi-party or multi-claim final 
judgments, § 3.3.A.3.c

D
DAMAGES

Governing law, substance vs. procedure on appeal, 
§ 23.2.C.7

Standard of review
Abuse of discretion, § 12.4.I.9.b
Compensatory damages, § 12.4.I.9.a
Damage awards, § 12.4.I.9
Extent of inquiry, § 12.4.I.9.d
Punitive damages, § 12.4.I.9.f
Remittitur, § 12.4.I.9.c
Sufficiency of determination, § 12.4.I.9.e

Tax decision review, penalties, § 18.5.C
DE NOVO REVIEW

Defined, § 12.4.F.1.a

DEATH KNELL DOCTRINE
Practical finality, § 3.2.A.5.b

DECLARATORY JUDGMENT
Declaratory relief vs. advisory opinions, § 3.4.B
Tax decisions, § 18.3.C

DEFAMATION
Standard of review, findings underlying constitutional issue, 

§ 12.4.E.3
DEFINITIONS

Abuse of discretion, § 12.4.F.4.a
Actual injury, § 4.1.B.1.a
Addendum, § 8.1.C
Advisory opinion, § 3.4.B
Appeal as of right, § 5.1.A, § 5.2.A
Appendix, § 8.1.C
Arbitrary and capricious, § 12.4.F.6.a
Claim, § 3.3.A.3.a
Clear abuse of discretion, § 20.3.B.6
Clearly erroneous, § 12.4.F.3.a, § 12.4.I.1.c
Competent representation, § 2.2
Concrete injury, § 4.1.B.1.a
Controlling issue of law, § 3.2.C.2.a
Cross-appeal, § 6.3.A
De novo review, § 12.4.F.1.a
Docketing, § 5.2.G
En banc decision, § 1.4.D
Final decision, § 3.2.A.2
Injunction, § 3.2.B.2.b
Interlocutory, § 5.3.A
Justiciability, § 3.4
Magistrate judges, § 15.1.A
Permissive appeals, § 5.1.A
Plain error, § 12.4.F.5.a
Record on appeal, § 8.1.C, § 12.1.B.6
Senior judges, § 1.4.A.2
Separate appeal, § 6.3.A
Substantial evidence, § 12.4.F.2.a, § 12.4.I.3.c
Substantial evidence standard, § 17.6.B.3
Usurpation of judicial power, § 20.3.B.2
Visiting judges, § 1.4.A.3

DELAY. SEE ALSO SANCTIONS
Conduct warranting sanctions for multiplying proceedings, 

appeal for purpose of delay, § 22.2.B.1.a
Conduct warranting sanctions: frivolousness or delay, appeal 

for harassment or delay, § 22.2.A.3.g
Frivolousness or delay

Conduct not warranting sanctions, § 22.2.A.4
Conduct warranting sanctions, § 22.2.A.3
Elements of sanctionable conduct, § 22.2.A.1
Standard of proof, § 22.2.A.2

Sanctions on appeal, § 22.2.A
Elements of sanctionable conduct, § 22.2.A.1
Frivolousness or delay, § 22.2.A
Inherent power of federal courts, § 22.1.B.1.b
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DISCIPLINE. SEE PROFESSIONAL CONDUCT
DISCOVERY

Collateral orders doctrine
Orders on discovery, § 3.3.C.3.j
Orders on discovery by foreign court, § 3.3.C.3.k

Finality rule, orders on discovery, § 3.2.A.6.o
Standard of review, discovery rulings, § 12.4.I.6

DISMISSAL
Collateral orders doctrine, orders not appealable, § 3.3.C.4
Motion to dismiss by appellee

Appellant lacking standing, § 6.2.B.5
Contents, § 6.2.C.2
Lack of statutory jurisdiction, § 6.2.B.1
Mootness of appeal, § 6.2.B.4
Noncompliance with rules for perfecting appeal, § 6.2.B.3
Requirements, § 6.2.C.2
Timing, § 6.2.C.1
Untimeliness of appeal, § 6.2.B.2
Waiver of right to appeal, § 6.2.B.6

Practical finality, voluntary dismissal, § 3.2.A.5.a
Standing to appeal, waiver, § 4.1.D.4

DISPOSITION OF APPEAL
Generally, §§ 13.1 to 13.5
Decision-making process, § 13.1
Draft opinion

Argued cases, § 13.4.B
Cases submitted without argument, § 13.4.A

Entry of judgment, § 13.5
Issuance of mandate, § 13.5
Judge preparation for argument, § 13.3
Mindset at oral argument, § 13.3
Oral argument deemed unnecessary, factors, § 13.2
Preparing opinion

Argued cases, § 13.4.B
Cases submitted without argument, § 13.4.A
Disseminating orders and opinions, § 13.4.D
Published vs. unpublished opinions, § 13.4.C

Procedures, decision-making process, § 13.1
Screening for oral argument, § 13.2

Submission of case for oral argument, § 13.2.B
Submission of case on briefs, § 13.2.A

Screening panel, oral argument vs. case on briefs, § 13.2.A
Submission of case for oral argument

Conflicts with argument dates, § 13.2.B.2
Scheduling process, § 13.2.B.1

Summary affirmance cases, § 13.2
DISTRICT COURT

Appeals divesting district court of jurisdiction, § 7.2.A
Ability to enforce orders and judgments, § 7.2.B
Ability to modify orders and judgments, § 7.2.C
Duration of divestment, § 7.2.A.4
Provisional rulings, § 7.2.A.3
Scope of divestment, § 7.2.A.2
Stay of enforcement procedures, § 7.3

Appellants, designation of record and issues for bankruptcy 
appeal, § 16.16.A

Bankruptcy appeals in district court, § 16.16
Brief contents, § 16.16.I
Briefing schedule, § 16.16.H
Costs, § 16.16.L
Designation of record and issues, § 16.16.A
Docketing appeal, § 16.16.E
Filing, § 16.16.F
Motion for rehearing, § 16.16.M
Motions, § 16.16.J
Oral argument, § 16.16.K
Record on appeal, § 16.16.B
Service of process, § 16.16.G
Transcript, § 16.16.C
Transmitting record, § 16.16.D

Brief contents for bankruptcy appeals
Appellant brief, § 16.16.I.1
Appellee brief, § 16.16.I.2
Length, § 16.16.I.3

Briefing schedule for bankruptcy appeals
Appellant brief, § 16.16.H.1
Appellee brief, § 16.16.H.2
Cross-appeal, § 16.16.H.3
Reply brief, § 16.16.H.4
Reply on cross-appeal, § 16.16.H.5

Briefs
Briefing schedule, § 16.16.H
Contents for bankruptcy appeals, § 16.16.I

Choice of forum, tax decisions, § 18.2.A, § 18.4.B
Findings of fact, diversity cases, § 23.2.C.3
Inherent court powers, § 23.1.D
Jurisdiction, appeals divesting district court, § 7.2.A.1
Jury trial, tax decisions, § 18.4.B
Response, designation of record and issues for bankruptcy 

appeal, § 16.16.A
Standing to sue, § 4.1.B
Tax decisions, jurisdiction, § 18.2, § 18.3

DIVERSITY CASES
Standard of review

Federal court applying state law in diversity case, 
§ 12.4.B

Jury instructions, § 12.4.I.8
State law, district court findings of fact, § 23.2.C.3

DOCKETING
Appellee response, voluntary dismissal in court of appeals, 

§ 6.5.B
Bankruptcy appeals

Appeals to BAP, § 16.12.B
Appeals to district court, § 16.16.E

Court of appeals, tax decisions, § 18.13
Defined, § 5.2.G
Electronic docketing and communication, § 1.2.D
Judgment or order, finality rule, § 3.2.A.1.b
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E
EIGHTH CIRCUIT

Generally, §§ 1.1 to 1.8
Administration, § 1.7
Advisory committee, § 1.7.D
Appellate authority, statutory authority, § 1.1.B.1
Bankruptcy appeals to Eighth Circuit, § 16.20

District court original jurisdiction decisions, § 16.20.A
Notice of appeal, § 16.20.B

Caseload information, resources, § 13.1
Chief judge, § 1.7.A
Chronology

Civil appeal typical case, Appendix B.1
Criminal appeal typical case, Appendix B.2

Circuit executive, § 1.7.C
Clerk’s office, § 1.2
Court procedures, § 1.3
Decisions by panels, § 1.4.C
En banc decisions, § 1.4.D
Geography, § 1.1.A, Preface
History, Preface
Judges, § 1.4.A

Biographical information, § 1.5
History, Preface

Judicial conference, § 1.8
Judicial council, § 1.7.B
Jurisdiction

Appellate authority, § 1.1.B
Bypassing Eighth Circuit, § 1.1.F
Federal Circuit exceptions, § 1.1.B.2
Geography, § 1.1.A, Preface
Petitions for review, § 1.1.C
Statutory exceptions, § 1.1.B.4
Supreme Court direct appeal exceptions, § 1.1.B.3
Transfer of cases, § 1.1.E
Writ issuance, § 1.1.D

Libraries, § 1.6.C
Oral argument, reputation as hot court, § 11.3
Prudential mootness doctrine, § 3.4.D
Rulings on motions, § 1.4.B
Support personnel, § 1.6

Law clerks, § 1.6.A
Staff attorneys, § 1.6.B

EIGHTH CIRCUIT LOCAL RULES
Generally, § 23.1.B
Full text, Appendix A

ELECTRONIC FILING. SEE CM/ECF SYSTEM
EN BANC DECISIONS

Defined, § 1.4.D
ENTRY OF JUDGMENT

Disposition of appeal, § 13.5
EQUAL ACCESS TO JUSTICE ACT (EAJA)

Costs awards against US, § 21.2.C.1

EQUITABLE RELIEF
Standard of review, injunctions and equitable relief, 

§ 12.4.I.10
ERICKSON, RALPH R., J.

Biographical information, § 1.5.A.8
ETHICS. SEE PROFESSIONAL CONDUCT
EVIDENCE

Criminal appeals, standard of review, § 12.4.J.2
Preservation of issues for appeal

Admission of evidence, § 12.2.B.1.c
Exclusion of evidence, § 12.2.B.1.b

Scope of review, admission of evidence, § 12.3.B.7
Standard of review, evidentiary rulings, § 12.4.I.7
Transcript of proceedings

Designation of evidentiary errors, § 8.2.A.1.b
Sufficiency of evidence, § 8.2.A.1.c

EXCUSABLE NEGLECT
Bankruptcy appeals, extension for excusable neglect, 

§ 16.4.K
EXHAUSTION OF REMEDIES DOCTRINE

Administrative agency review, decisions subject to review, 
§ 17.2.B.3

EXHIBITS
Nonrecoverable costs, § 21.3.B.5
Record on appeal, form and content, § 8.5.C.2.c

EXPEDITED APPEALS
Alternative to stay, § 7.4

EXTENSIONS OF TIME
Filing, professional conduct, § 2.2
Request procedures, § 1.3.D

EXTRADITION
Finality rule, extradition orders, § 3.2.A.6.k

EXTRAORDINARY WRITS
Generally, §§ 20.1 to 20.4
Action on petition

Answers to petition, § 20.4.C
Directing answers to petition, § 20.4.B.4
Discretionary options of court, § 20.4.B.3
Preference over other civil cases, § 20.4.B.2

Adequate remedy unavailable, § 20.3.C
Examples of remedy vs. no remedy, § 20.3.C
Irreparable injury, § 20.3.C.1

Answer to petition, function, § 20.4.C
Answers to petition

Contents, § 20.4.C.3
Failure to appeal effect, § 20.4.C.5
Filing requirements, § 20.4.C.4
Format, § 20.4.C.1
Who must file, § 20.4.C.2

Appropriateness of issuing, § 20.3.D
Appellate court discretion, § 20.3.D.1
Frequent error or persistent disregard of rules, § 20.3.D.2
Important question, § 20.3.D.3
Instructive value of review, § 20.3.D.4
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Judicial economy concerns, § 20.3.D.5
Novel issue, § 20.3.D.3
Supervisory function of review, § 20.3.D.4

Appropriateness of writ, Bauman test, § 20.2.D.1
Briefs, briefing on application, § 20.4.D
Civil case availability

Ethical issues, § 20.1.E
Strategic considerations, § 20.1.D
Writ as alternative to appeal, § 20.1.B

Denial of petition, § 20.4.F.1
Appeal of denial, § 20.4.G

Discretionary acts of district court, parameters, § 20.3.B.3
Disposition by court, denial of petition, § 20.4.F.1
Extraordinary circumstances justifying issuance, § 20.3

Adequate remedy unavailable, § 20.3.C
Appellate court discretion, § 20.3.D.1
Appropriateness of issuing, § 20.3.D
Burden of proof, § 20.3.A
Case examples lacking clear and indisputable right, 

§ 20.3.A
Discretion of court, § 20.3.D
Standard of review, § 20.3.A
Types of error required, § 20.3.B
Writ of prohibition, § 20.3.E

Initiating writ in court of appeals
Petition for writ, § 20.4.A.1
Time for seeking writ, § 20.4.A.2

Operation of writ, § 20.1.A
Ethical issues, § 20.1.E
Original jurisdiction of appellate court, § 20.1.A.1
Procedural distinctions: writ vs. appeal, § 20.1.C
Strategic considerations, § 20.1.D
Writ as alternative to appeal, § 20.1.B

Petition for writ, § 20.4.A.1
Attachments, § 20.4.A.9
Contents, § 20.4.A.3
Denial of petition, § 20.4.F.1
Docketing and submitting to court, § 20.4.B.1
Filing requirements, § 20.4.A.10
Format, § 20.4.A.4
Issues presented, § 20.4.A.6
Necessary facts, § 20.4.A.7
Reasons for issuance, § 20.4.A.8
Relief sought, § 20.4.A.5

Procedural distinctions: writ vs. appeal, § 20.1.C
No stay of trial court jurisdiction, § 20.1.C.1
Petition is vehicle for review, § 20.1.C.2

Procedures, § 20.4
Action on petition, § 20.4.B
Answer, § 20.4.C
Appeal of denial, § 20.4.G
Briefing on application, § 20.4.D
Disposition by court, § 20.4.F
Initiating writ in court of appeals, § 20.4.A
Oral argument, § 20.4.E

Review by writ, § 20.2
Abuse of discretion, § 20.2.B
Adequate remedy unavailable, § 20.2.C

Appropriateness of writ, § 20.2.D
Availability, § 20.2
Function and purpose of writ, § 20.2.A
General standards, § 20.2.A
Judicial discretion, § 20.2.D
Piecemeal litigation considerations, § 20.2.C
Standard for obtaining, § 20.2.A
Usurping judicial power, § 20.2.B

Statutory authorization, § 20.1.A.4
Types of error required

Abuse of discretion vs. clear abuse, § 20.3.B.5
Avoiding interfering with trial court decision, § 20.3.B.4
Cases with no usurpation/abuse of discretion, § 20.3.B.1
Clear abuse of discretion, § 20.3.B.6
Discretionary acts of district court, § 20.3.B.3
District court error, § 20.3.B.1
Examples of clear abuse of discretion, § 20.3.B.5
Examples of errors not justifying, § 20.3.B.4
Failing to exercise jurisdiction, § 20.3.B.2
Unauthorized exercise of jurisdiction, § 20.3.B.2
Usurpation of judicial power, § 20.3.B.2

Writ as alternative to appeal
All Writs Act vs. mandamus actions, § 20.1.B.3
Contents of petition, § 20.1.B
Directing action by district court, § 20.1.B.2
Review request vs. mandamus actions, § 20.1.B.3
When available, § 20.1.B.1

Writ of mandamus (See also WRIT OF MANDAMUS)
Nature and purpose of writ, § 20.1.A.2

Writ of prohibition (See also WRIT OF PROHIBITION)
Nature and purpose of writ, § 20.1.A.3

Writ of prohibition vs. writ of mandamus, functions, § 20.3.E

F
FEDERAL AGENCIES. SEE ADMINISTRATIVE 
AGENCY REVIEW
FEDERAL CIRCUIT

Jurisdictional exceptions, § 1.1.B.2
Subject matter jurisdiction, exclusive jurisdiction of Federal 

Circuit, § 3.5.B.2
FEDERAL CLAIMS COURT. SEE COURT OF 
FEDERAL CLAIMS
FEDERAL RULES OF APPELLATE PROCEDURE 
(FRAP)

Generally, § 23.1.A
Full text, Appendix A

FEDERAL RULES OF CIVIL PROCEDURE (FRCP)
Application of law, § 23.1.C.1

FEDERAL RULES OF CRIMINAL PROCEDURE 
(FRCRP)

Application of law, § 23.1.C.1
FILING. SEE ALSO SERVICE OF PROCESS

Appeal by defendant, notice of appeal, § 19.3.A.2
Appeal by government, notice of appeal, § 19.3.B.2
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Appeals to BAP, briefs, § 16.12.I.9
Appellate attorney fees, electronic filing, § 21.5.B
Bankruptcy appeals, § 16.4.A

Cross-appeals, § 16.4.A.2
Initiating appeal by permission, § 16.7.A
Notice of appeal, § 16.5.A
Premature filing of notice, § 16.4.B

Certiorari practice in Supreme Court, logistics of filing 
petition, § 24.2.A.2

Completion of filing, § 1.3.A.3
Court procedures, § 1.3.A

Electronic filing, § 1.3.A.1
Non-electronic filing, § 1.3.A.2

Extensions of time, professional conduct, § 2.2
Extraordinary writs

Answers to petition, § 20.4.C.4
Filing requirements, § 20.4.A.10

Improper form of filing, impact, § 1.3.A.4
Motion practice

Filing procedures, § 9.1
Method for filing, § 9.4.F.2
Place for filing, § 9.4.F.1
Reply to response, § 9.6
Response to motion, § 9.5.C
Service of process, § 9.4.F.3

Motion to dismiss, appellee response, § 6.2.C
Motion to intervene at appeal, service and filing, § 4.2.B.3.b
Notice of appeal

Appeal by defendant, § 19.3.A.2
Appeal by government, § 19.3.B.2
Bankruptcy appeals, § 16.5.A

Oral argument, argument response/appearance, § 11.2.C
Privacy issues, redaction, § 1.3.A.5
Record on appeal

Filing in court of appeals, § 8.6
Filing with district court, § 8.5.B
Supplementation requirements, § 8.7.C.3

Rehearing (reconsideration) by panel, service and filing of 
petition, § 14.1.G

Rehearing en banc
Filing effect, § 14.2.G
Service and filing, § 14.2.F

Sealed documents, § 1.3.A.6
Supersedeas bond, § 7.3.C.5
Time, computing time, § 1.3.A.3

FINAL DECISION
Defined, § 3.2.A.2
Federal procedure vs. state law, substance vs. procedure on 

appeal, § 23.2.C.1
FINAL JUDGMENT OR ORDER RULE. SEE ALSO 
MULTIPLE-CLAIM CASES; MULTIPLE-PARTY 
APPEALS

Application of law
Contempt orders, § 3.2.A.6.l
Extradition orders, § 3.2.A.6.k
Orders compelling arbitration, § 3.2.A.6.s
Orders denying demand for jury trial, § 3.2.A.6.h

Orders denying motion to dismiss, § 3.2.A.6.b
Orders granting motion to dismiss, § 3.2.A.6.a
Orders on additional proceedings, § 3.2.A.6.r
Orders on consolidation or severance, § 3.2.A.6.g
Orders on discovery, § 3.2.A.6.o
Orders on disqualification of counsel, § 3.2.A.6.q
Orders on interim attorney fees, § 3.2.A.6.i
Orders on intervention, § 3.2.A.6.f
Orders on motion to dismiss in multi-party/claim cases, 

§ 3.2.A.6.c
Orders on motion to quash subpoena, § 3.2.A.6.p
Orders on new trial, § 3.2.A.6.m
Orders on post-judgment motions, § 3.2.A.6.t
Orders on sanctions, § 3.2.A.6.n
Orders on stay request, § 3.2.A.6.e
Orders on summary judgment, § 3.2.A.6.d
Orders vacating attachment, § 3.2.A.6.j

Determination of finality, § 3.2.A.3
Federal law, § 3.2.A.3.a
Stipulation, consent, or waiver effect, § 3.2.A.3.b

Determination of relief, § 3.2.A.4.b
Exceptions, interlocutory orders appeal as of right, § 5.2.A
Independence of proceeding, effect of other proceedings, 

§ 3.2.A.4.d
Judgment or order

Entry on docket, § 3.2.A.1.b
Separate document requirement, § 3.2.A.1.a

Jurisdiction, final judgment or order, § 3.2.A
Open issues effect, § 3.2.A.4.c
Practical finality, § 3.2.A.5

Death knell doctrine, § 3.2.A.5.b
Hardship doctrine, § 3.2.A.5.c
Pragmatic finality doctrine, § 3.2.A.5.d
Voluntary dismissal, § 3.2.A.5.a

Termination of litigation on merits, § 3.2.A.4.a
FINDINGS OF FACT

Bench trial findings of fact, clearly erroneous review 
standard, § 12.4.I.1

District court, diversity cases, § 23.2.C.3
Preservation of issues for appeal, specific methods for 

preserving, § 12.2.B.1.f
Tax decisions, standard of review, § 18.6.A

FORECLOSURE
Interlocutory appeals, orders in admiralty cases, § 3.2.B.4.a

FRIVOLOUS APPEALS. SEE ALSO SANCTIONS
Ethical dilemmas, § 2.8
Sanctions on appeal, frivolousness or delay, § 22.2.A
Unsuccessful appeal vs. frivolousness, § 22.2.A.1.b

G
GOVERNING LAW. SEE ALSO PRECEDENT

Generally, §§ 23.1 to 23.6
Administrative agencies, new rules application on appeal, 

§ 23.6.D.1
Certifying questions to state court

Answer as binding, § 23.4.C.5
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Factors considered, § 23.4.C.3
Procedure, § 23.4.C.2
State acceptance of question, § 23.4.C.4
Unresolved questions, § 23.4.C.1

Choice between federal procedure and state law, § 23.2
Formal federal rule, § 23.2.B
General rule, § 23.2.A
Substance vs. procedure on appeal, § 23.2.C

Closed cases
Collateral proceedings, § 23.6.A.2
New law application on review, § 23.6.A.1

Eighth Circuit Local Rules, full text, Appendix A
Federal law precedent, § 23.3

Other federal court decisions, § 23.3.C
Prior Eighth Circuit decisions, § 23.3.B
State court interpretations of federal law, § 23.3.D
Supreme Court decisions, § 23.3.A

Federal rules and laws
Eighth Circuit Local Rules, § 23.1.B
Federal Rules of Appellate Procedure (FRAP), § 23.1.A
Federal Rules of Civil Procedure (FRCP), § 23.1.C.1
Inherent court powers, § 23.1.D
Judicial Code, § 23.1.C.2

Federal Rules of Appellate Procedure (FRAP), full text, 
Appendix A

Federal Rules of Civil Procedure (FRCP), § 23.1.C.1
Inherent court powers, § 23.1.D
Law of the case, § 23.5

Construction of term, § 23.5.A
Decisions from other circuit in same case, § 23.5.C.6
Mandate rule, § 23.5.B
Prior decision in same case, § 23.5.C

New law application on appeal
Administrative agency decisions, § 23.6.D.2
Availability in closed cases, § 23.6.A.1
New federal administrative pronouncements, § 23.6.D
New federal decisional law, § 23.6.C
New state law, § 23.6.E
Pending cases with new federal law, § 23.6.B

New state law, application on review, § 23.6.D.2
Procedural law

Conflicts with state law, § 23.2.B.1
Existing federal procedure rule, § 23.2.B
Manner and means vs. rules of decision of litigation, 

§ 23.2.B.2
Validity of federal rule, § 23.2.B.2

State law, § 23.4
Certified questions, § 23.4.C
District court findings of fact, § 23.2.C.3
New state law, § 23.6.E
Precedents, § 23.4.A
Unclear state law determinations, § 23.4.B

Substance vs. procedure on appeal
Attorney fees award, § 23.2.C.9
Closing argument objections, § 23.2.C.5
Costs, § 23.2.C.10
Damages, § 23.2.C.7
District court findings of fact, § 23.2.C.3

Interpretation of state law, § 23.2.C.4
Jury instructions, § 23.2.C.6
New trial, § 23.2.C.8
Sanctions, § 23.2.C.11
Standard of review, § 23.2.C.2

Substantive law, federal procedure vs. state law, § 23.2.A
GRASZ, L. STEVEN, J.

Biographical information, § 1.5.A.9
GRUENDER, RAYMOND W., J.

Biographical information, § 1.5.A.4

H
HABEAS CORPUS

Generally, § 19.10
Application of law

Legality vs. manner of execution of sentence, § 19.10.A.3
State or federal cases, § 19.10.A.1

Certificate of appealability requirement, § 19.10.C
Initiating action, § 19.10.B
New law application on appeal, collateral proceedings, 

§ 23.6.A.2
Resources, § 19.10.A
Statutory options, § 19.10.A

HARDSHIP DOCTRINE
Practical finality, § 3.2.A.5.c

HARMLESS ERROR DOCTRINE
Bench trial findings of fact, failure to issue as harmless error, 

§ 12.4.I.2
Court of appeals administrative agency review, de novo 

standard, § 17.6.B.4.b
Limitations on scope of appeal, § 12.3.B

Burden of proof shift, § 12.3.B.12
Constitutional error, § 12.3.B.2
Disregard by courts, § 12.3.B.1
Evidence admitted in error, § 12.3.B.7
Evidence excluded in error, § 12.3.B.8
Failure to make findings, § 12.3.B.13
Improper comments, § 12.3.B.9
Improper jury charge, § 12.3.B.11
Improper submission of issue to jury, § 12.3.B.10
Joinder and consolidation, § 12.3.B.6
Structural defect, § 12.3.B.3
Trial error, § 12.3.B.4
Voir dire error, § 12.3.B.5

HEARINGS. SEE ORAL ARGUMENT
HISTORY

Eighth Circuit, judges and development, Preface
HOBBS ACT

Administrative agency review
Intervention, § 17.5.D
Petition for review, § 17.4.C.2
Statutory jurisdiction, § 17.2.A.1
Stay pending review, § 17.5.C.5
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I
IMMUNITY

Collateral orders doctrine, orders on immunity claims, 
§ 3.3.C.3.a

IMPROPER COMMENTS
Scope of review, harmless error, § 12.3.B.9

IN FORMA PAUPERIS
Appeals from district court

Procedure for obtaining status, § 5.4.D.3
Procedure when status is granted, § 5.4.D.4
Qualification for status, § 5.4.D.2
Rights of appellants, § 5.4.D.1

Collateral orders doctrine, orders on in forma pauperis, 
§ 3.3.C.3.g

Criminal appeals, indigent parties, § 19.9.C
Procedure for obtaining status

Denial of status in district court, § 5.4.D.3.b
Grant of status in district court, § 5.4.D.3.a

Special procedures, particular appeals, § 5.4.D.5
INCARCERATED PERSONS

In forma pauperis, special appeal procedures, § 5.4.D.5
INDIGENT PARTIES

Criminal appeals, § 19.9.C
INEFFECTIVE ASSISTANCE OF COUNSEL

Criminal appeals
Standard of review, § 12.4.J.7

INJUNCTIONS
Defined, § 3.2.B.2.b
Interlocutory appeals

Case law application of requirements, § 3.2.B.2.h
Orders on injunctions, § 3.2.B.2

Mootness, recovery under bond effect, § 3.4.D.5.h
Standard of review

Declaratory judgment, § 12.4.I.10.c
Injunctions and equitable relief, § 12.4.I.10
Permanent injunctions, § 12.4.I.10.b
Preliminary injunctions, § 12.4.I.10.a

INTELLECTUAL PROPERTY
Subject matter jurisdiction, exclusive jurisdiction of Federal 

Circuit, § 3.5.B.2
INTEREST

Costs on appeal, interest on district court judgment, § 21.6
INTERLOCUTORY

Defined, § 5.3.A
INTERLOCUTORY ORDERS

Class actions, Rule 23(f) appeals, § 5.3.C
Finality rule exceptions, appeal as of right, § 5.2.A
Interlocutory decisions appealable as of right

 (See under APPEAL AS OF RIGHT)
Interlocutory decisions appealable by permission

 (See under APPEAL BY PERMISSION OF COURT)
Jurisdiction, authority, § 3.1.B.3
Orders affecting receiverships

Appointment of receivers, § 3.2.B.3.a
Refusal to wind up receivership, § 3.2.B.3.b

Orders in admiralty cases, requirements, § 3.2.B.4.a
Orders on injunctions

Affect on injunction, § 3.2.B.2.f
Case law application of requirements, § 3.2.B.2.h
Construction of law, § 3.2.B.2.a
Extent of review, § 3.2.B.2.i
Granting injunctive relief, § 3.2.B.2.g
Substantive questions addressed, § 3.2.B.2.d
Temporary retaining orders vs. preliminary injunctions, 

§ 3.2.B.2.c
Threat of irreparable injury, § 3.2.B.2.e
Types of orders, § 3.2.B.2.b

Statutory appeals
Interlocutory appeal as of right, § 3.2.B
Interlocutory appeal by permission, § 3.2.C
Types of cases, § 5.2.A

INTERNAL OPERATING PROCEDURES (IOPs)
Contents, § 1.2.A
Resources, § 1.2.A

INTERVENTION. SEE ALSO PARTIES TO APPEAL
Administrative agency review, court of appeals direct review, 

§ 17.5.D
Bankruptcy appeals, intervening in appeal, § 16.11
Collateral orders doctrine, orders on intervention, § 3.3.C.3.f
Costs on appeal, third party recovery, § 21.2.D.1
Court of appeals administrative agency review, Hobbs Act 

actions, § 17.5.D
Finality rule, orders on intervention, § 3.2.A.6.f
Intervening at court of appeals, § 4.2.B

Motion to intervene, § 4.2.B.2
Timing, § 4.2.B.1
When allowed, § 4.2.B.2

Standard of review, motion to intervene, § 12.4.I.5.f
INVITED ERROR DOCTRINE

Preservation of issues for appeal, waiver by invited error, 
§ 12.2.E

INVOLUNTARY DISMISSAL
Standard of review

Underlying fact findings, § 12.4.I.13.b
When used, § 12.4.I.13.a

ISSUANCE OF MANDATE
Disposition of appeal, § 13.5
Post-decision proceedings, mandate, § 14.3

ISSUES ON APPEAL. SEE PRESERVATION OF 
ISSUES FOR APPEAL

J
JOINDER AND CONSOLIDATION

Collateral orders doctrine, orders on consolidation, § 3.3.C.3.i
Finality rule, orders on consolidation or severance, 

§ 3.2.A.6.g
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Multiple-party appeals, § 4.3.B
Joinder and consolidation, § 4.3.B

Scope of review, harmless error, § 12.3.B.6
JOINT APPEALS

Briefs, § 10.2.C
JUDGES

Generally, § 1.4.A
Appointment, § 1.4.A.1
Biographical information, § 1.5

Active judges, § 1.5.A
Senior judges, § 1.5.B

Definitions
En banc decisions, § 1.4.D
Types of judges, § 1.4.A

History, Preface
Senior judges, § 1.4.A.2
Visiting judges, § 1.4.A.3

JUDICIAL CODE
Application of law, § 23.1.C.2

JUDICIAL CONFERENCE
Generally, § 1.8

JUDICIAL NOTICE
Scope of review, exceptions for facts outside record, 

§ 12.1.B.7
JURISDICTION

Generally, §§ 3.1 to 3.5
Administrative agency review, direct review, § 17.1
Appeals as of right, defined, § 5.1.A
Appeals divesting district court

Duration of divestment, § 7.2.A.4
Enforcement of orders and judgments, § 7.2.B
Modification of orders and judgments, § 7.2.C
Obtaining stays, § 7.3
Provisional rulings during divestment, § 7.2.A.3
Scope of divestment, § 7.2.A.2
Types of appeals, § 7.2.A.1

Appeals from district courts
Final decisions, § 3.1.B.3
Remand orders after removal, § 3.1.B.4.a

Appellate authority, § 1.1.B, § 3.1
Statutory authority, § 1.1.B.1

Bankruptcy appeals, § 16.2
Appeals from bankruptcy court to court of appeals, 

§ 16.2.D
Appeals from district court or BAP, § 16.2.C
Appeals to BAP, § 16.2.B
Appeals to district court, § 16.2.A
Choice of forum, § 16.1, § 16.2

Briefs, jurisdictional statement, § 10.4.E
Bypassing Eighth Circuit, § 1.1.F

Certification to Supreme Court, § 1.1.F.2
Early certiorari, § 1.1.F.1

Cases or controversies, justiciability, § 3.4
Certiorari practice in Supreme Court, non-certiorari 

alternatives, § 24.1.B

Civil cases, § 3.1
Authority, § 3.1.B
District court jurisdiction as prerequisite, § 3.1.C
Limited jurisdiction, § 3.1.A

Class actions, class certification appeals, § 3.3.B
Conduct warranting sanctions, clear lack of jurisdiction, 

§ 22.2.A.3.h
Court of appeals, tax decision review, § 18.5
Criteria determining, § 3.1.A
Eighth Circuit vs. district court, § 7.1, § 7.2
Extraordinary writs, All Writs Act, § 20.1.A.4
Final judgment or order rule

Determination of finality, § 3.2.A.3
Determination of relief, § 3.2.A.4.b
Effect of other proceedings, § 3.2.A.4.d
Finality rule, § 3.2.A.4
Open issues effect, § 3.2.A.4.c
Practical finality, § 3.2.A.5
Separate document entered on record, § 3.2.A.1
Termination of litigation on merits, § 3.2.A.4.a

Geography, territorial limitations, § 3.5.A
Grounds for motion to dismiss, lack of statutory jurisdiction, 

§ 6.2.B.1
Interlocutory appeal by permission, § 3.2.C
Interlocutory appeals as of right, § 3.2.B
Judicially defined bases for appeals, § 3.3

Class certification appeals, § 3.3.B
Collateral orders doctrine, § 3.3.C
Multi-party or multi-claim final judgments, § 3.3.A
Pendent jurisdiction, § 3.3.D

Justiciability, § 3.4
Advisory opinions, § 3.4.B
Mootness, § 3.4.D
Political questions, § 3.4.E
Ripeness, § 3.4.C
Standing, § 3.4.A

Limits on jurisdiction, civil cases, § 3.1.A
Motion to dismiss, ruling effect on jurisdiction, § 6.2.C.4
Multi-party or multi-claim final judgments

Judgment final as to some claims, § 3.3.A.3
Judgment final as to some parties, § 3.3.A.2
Statute vs. FRCP 54(b), § 3.3.A.1.a

Original jurisdiction of court of appeals, § 7.5
Petitions for review, § 7.5.A
Writ of mandamus or prohibition, § 7.5.B

Permissive appeals, when passed to court of appeals, 
§ 5.1.A

Prerequisite district court jurisdiction
Affirmative evidence in record, § 3.1.C.2
Review, § 3.1.C.1

Preservation of issues for appeal
Process, personal jurisdiction, and venue issues, 

§ 12.2.B.1
Subject matter jurisdiction issues, § 12.2.B.1.a

Rule against simultaneous exercise of jurisdiction, § 7.2.A
Scope of district court divestment

Parties, § 7.2.A.2.a
Preservation of testimony, § 7.2.A.2.d
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Retaining error correction, § 7.2.A.2.c
Topics, § 7.2.A.2.b

Sources of jurisdiction
Article III cases and controversies, § 3.1.B.1
Bankruptcy proceedings, § 3.1.B.5.b
District court jurisdiction as prerequisite, § 3.1.C
Federal agency determinations, § 3.1.B.5.c
Federal statutes, § 3.1.B.2
Final decisions of district courts, § 3.1.B.3
Interlocutory appeals, § 3.1.B.3
Magistrate judgments and orders review, § 3.1.B.5.a
Orders involving arbitration, § 3.1.B.4.b
Review of non-district court entities, § 3.1.B.5

Statutory authority, § 1.1.B.1, § 3.2
Final decision, § 3.2.A.2
Final judgment or order, § 3.2.A
Interlocutory appeal by permission, § 3.2.C

Subject matter jurisdiction, limitations, § 3.5.B
Tax decisions, US tax court jurisdiction, § 18.2
Territorial limitations, § 3.5.A

JURY INSTRUCTIONS
Governing law, substance vs. procedure on appeal, 

§ 23.2.C.6
Preservation of issues for appeal, jury instructions issues, 

§ 12.2.B.1.e
Scope of review, charge to jury, § 12.3.B.11
Standard of review

Criminal appeals, § 12.4.J.5
Diversity cases, § 12.4.I.8

JURY TRIAL
Finality rule, orders denying demand for jury trial, § 3.2.A.6.h
Tax decisions, § 18.4.B

JURY VERDICT
Preservation of issues for appeal, jury verdict issues, 

§ 12.2.B.1.d
Standard of review

Jury findings on special verdict forms, § 12.4.I.4
Sufficiency of evidence de novo review, § 12.4.I.3

JUSTICIABILITY
Generally, § 3.4
Advisory opinions, § 3.4.B
Case or controversy requirement, § 3.4
Declaratory relief vs. advisory opinions, § 3.4.B
Defined, § 3.4
Mootness, § 3.4.D

Exceptions to limitation, § 3.4.D.6
How mootness happens, § 3.4.D.5
Mix of moot/non-moot claims, § 3.4.D.4
Occurrence during litigation, § 3.4.D.1
Procedure when rendered moot, § 3.4.D.3
Raising on appeal, § 3.4.D.2

Political questions, § 3.4.E
Ripeness, § 3.4.C
Standing, § 3.4.A

K
KELLY, JANE L., J.

Biographical information, § 1.5.A.7
KOBES, JONATHAN A., J.

Biographical information, § 1.5.A.11

L
LAW CLERKS

Generally, § 1.6.A
LAW OF THE CASE DOCTRINE

Generally, § 23.5
Construction of term, § 23.5.A
Decisions from other circuit in same case, § 23.5.C.6
Mandate rule, § 23.5.B

Application and operation, § 23.5.B.1
Scope of mandate, § 23.5.B.2

Prior decision in same case, § 23.5.C
Administrative panel rulings, § 23.5.C.3
Issues barred, § 23.5.C.2
Motions panel rulings, § 23.5.C.3
Panel decision reviewed en banc, § 23.5.C.4
When reconsidered, § 23.5.C.1

LEGAL HOLIDAYS
Computing time, § 1.3.C.4, § 23.1.A

LIBRARIES
Locations, § 1.6.C
Resources, § 1.6.C

LICENSING
Attorneys, § 2.1

LOCAL RULES
Full text, Appendix A

LOKEN, JAMES B., J.
Biographical information, § 1.5.A.2

M
MAGISTRATE JUDGE DECISION APPEALS

Generally, §§ 15.1 to 15.3
Decisions where no consent to reference, § 15.2
Decisions with consent to reference, § 15.3
Dispositive matters in reference without party consent, 

§ 15.2.B
Considerations on appeal of judge disposition, § 15.2.B.8
Disposition by judge, § 15.2.B.7
Entry of magistrate report and recommendation, 

§ 15.2.B.1
Evidentiary hearing by judge, § 15.2.B.6
Failure to present claims to magistrate effect, § 15.2.B.2
Objections to report and recommendations, § 15.2.B.3
Ordering transcript of record, § 15.2.B.4
Response to objections, § 15.2.B.5

Jurisdiction, magistrate judgments and orders review, 
§ 3.1.B.5.a
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Magistrate judges, defined, § 15.1.A
Nondispositive matters in reference without party consent

Disposition by district court judge, § 15.2.A.3
Entry of magistrate order, § 15.2.A.1
Objections to magistrate order, § 15.2.A.2

Reference with parties consent, § 15.1.E, § 15.3
Implied or inferred consent, § 15.1.E.3
Procedure for express consent, § 15.1.E.2
Scope of reference, § 15.1.E.1

Reference without party consent
Defining dispositive pretrial matters, § 15.1.D.2
Defining nondispositive pretrial matters, § 15.1.D.1
Dispositive matters, § 15.2.B
Nondispositive matters, § 15.2.A
Post-judgment matters, § 15.1.D.3

MAGISTRATE JUDGES
Generally, §§ 15.1 to 15.3
Contempt powers, § 15.1.C
Defined, § 15.1.A
Jurisdiction

Magistrate judgments and orders review, § 3.1.B.5.a
Scope of duties, § 15.1.B

Powers and duties, § 15.1.B
MAIL AND MAILING

Bankruptcy appeals in district court, filing by mail, § 16.16.F
MANDAMUS. SEE WRIT OF MANDAMUS
MANDATE RULE

Generally, § 14.3
Appellate attorney fees, inserting fees in mandate, § 21.5.D
Chronology

Civil appeal typical case, Appendix B.1
Criminal appeal typical case, Appendix B.2

Effect of, § 14.3.B
Law of the case, § 23.5.B

Application and operation, § 23.5.B.1
Scope of mandate, § 23.5.B.2

Recall of, § 14.3.D
Timing of, § 14.3.C

MELLOY, MICHAEL J., J.
Biographical information, § 1.5.B.3

MISREPRESENTATION
Conduct warranting sanctions, misrepresentations of law or 

fact, § 22.2.A.3.i
MONEY JUDGMENTS

Costs on appeal, interest on district court judgment, § 21.6
MOOTNESS DOCTRINE

Exceptions to limitation
Class action application, § 3.4.D.6.c
Possibility of repetition, § 3.4.D.6.a
Significant public interest, § 3.4.D.6.b

Grounds for motion to dismiss, mootness of appeal, § 6.2.B.4
How mootness happens, § 3.4.D.5

Abandonment of claim, § 3.4.D.5.e
Change in circumstances, § 3.4.D.5.g
Change in law, § 3.4.D.5.f

Consent order, § 3.4.D.5.d
Injunctions, § 3.4.D.5.h
Party obtains sought relief, § 3.4.D.5.a
Remaining compensatory relief issues, § 3.4.D.5.i
Satisfaction of/compliance with judgment, § 3.4.D.5.c
Settlement agreement, § 3.4.D.5.d
Voluntary cessation of activity, § 3.4.D.5.b

Justiciability, § 3.4.D
Mix of moot/non-moot claims, § 3.4.D.4
Occurrence during litigation, § 3.4.D.1
Procedure when rendered moot, § 3.4.D.3
Raising on appeal, § 3.4.D.2

MOTION PRACTICE
Generally, §§ 9.1 to 9.8
Affidavits, requirements, § 9.4.D
Argument on motion, § 9.7
Bankruptcy appeals in district court

Affidavits and supporting documents, § 16.16.J.4
Determination, § 16.16.J.6
Emergency motions, § 16.16.J.7
Format, § 16.16.J.3
Motion for rehearing, § 16.16.M
Place of filing, § 16.16.J.1
Response, § 16.16.J.5
Service of process, § 16.16.J.2

Briefs, requirements, § 9.4.D
Clerk ruling on motion

Review of ruling, § 9.8.A.2
Time for ruling, § 9.8.A.1

CM/ECF system, effect, § 9.1
Collateral orders doctrine, orders not appealable, § 3.3.C.4
Contents of motion, § 9.4.C

Request for order or relief, § 9.4.C.2
Specific requirements by rules, § 9.4.C.3
Statement of grounds, § 9.4.C.1

Criminal appeals, withdrawal from case, § 19.7, § 19.9.C
Dispositive pretrial matters, magistrate reference without 

party consent, § 15.1.D.2
Emergency motions, bankruptcy appeals in district court, 

§ 16.16.J.7
Filing

Method for filing, § 9.4.F.2
Place for filing, § 9.4.F.1
Sealed documents, § 9.1

Finality rule
Orders on motion to quash subpoena, § 3.2.A.6.p
Orders on post-judgment motions, § 3.2.A.6.t

Form of motion and supporting papers, § 9.4.E
Attaching papers, § 9.4.E.14
Black on white, § 9.4.E.10
Caption, § 9.4.E.1
Certificate of compliance, § 9.4.E.16
Confidential information, § 9.4.E.17
Counsel name and address, § 9.4.E.5
Cover, § 9.4.E.15
Descriptive title, § 9.4.E.7
Double spaced, § 9.4.E.11
Electronic filings format, § 9.4.E.9
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File number, § 9.4.E.6
Length, § 9.4.E.12
Motion only, § 9.4.E.2
Name of court, § 9.4.E.3
Paper size, § 9.4.E.13
Print and type requirements, § 9.4.E.8
Title of case, § 9.4.E.4

Initiating motion, § 9.4
Briefs, affidavits, and supporting papers, § 9.4.D
Contents, § 9.4.C
Deadlines, § 9.4.A
Filing and service, § 9.4.F
Form of motion and supporting papers, § 9.4.E
Notice of motion, § 9.4.B
Timing, § 9.4.A

Motions determinable by clerk, § 9.2.B
Orders clerk may grant, § 9.2.B.1

Motions determinable by judges
Orders administrative panel may grant, § 9.2.C.2
Orders one judge may grant, § 9.2.C.1

Nondispositive pretrial matters, magistrate reference without 
party consent, § 15.1.D.1

Obtaining stay, motion to court of appeals after denial of stay, 
§ 7.3.E.2

Post-judgment matters, magistrate reference without party 
consent, § 15.1.D.3

Post-judgment motions, § 5.2.C
Appeal filed before post-judgment motion, § 5.2.C.3
Appealing decision on post-judgment motion, § 5.2.C.5
End of tolling period, § 5.2.C.4
Types of motions that toll, § 5.2.C.2

Preservation of issues for appeal, § 12.2.A.3
Motion for acquittal, § 12.2.B.1.d

Procedural motions decided by BAP clerk
Decision without response, § 16.12.N
Types of motions, § 16.12.N

Procedural orders motions, rights of parties, § 9.2.A
Procedure for filing response, § 9.5.C

Briefs, affidavits, and other supporting papers, § 9.5.C.5
Certificate of compliance, § 9.5.C.7
Contents of response, § 9.5.C.2
Filing and service, § 9.5.C.6
Form of response, § 9.5.C.3
Length of response, § 9.5.C.4
Timing, § 9.5.C.1

Reply to response, § 9.6
Requests, § 9.1
Response to motion, § 9.5

Failure to file effect, § 9.5.B
Procedure for filing, § 9.5.C
Right to file, § 9.5.A

Review of district court sanctions, motion for reconsideration, 
§ 22.4.A.1

Review of ruling
Clerk ruling on motion, § 9.8.A.2
Panel ruling, § 9.8.A.4
Single judge ruling, § 9.8.A.3

Rules governing, § 9.1.B

Ruling on motion, § 9.8
Clerk ruling on motion, § 9.8.A
Review of panel ruling, § 9.8.A.4
Review of single judge ruling, § 9.8.A.3

Rulings on motions, § 1.4.B
Sanctions

Motion for discipline under FRAP 46(c), § 22.3.C.8
Motion for reconsideration, § 22.4.A
Motion for sanctions, § 22.2.D.5

Sealed documents, procedures, § 9.1
Service of process, § 9.4.F.3
Supporting papers, requirements, § 9.4.D
Types of motions, § 9.2

Determinable by clerk, § 9.2.B
Determinable by judges, § 9.2.C
Procedural orders, § 9.2.A
Procedural orders motions, § 9.2.A
Substantive motions, § 9.2.D, § 9.3

Video conferencing, requests, § 9.1
When motions required, § 9.1.A

Seeking order from court, § 9.1.A.1
Seeking relief from court, § 9.1.A.2

Written pretrial motions, preservation of issues for appeal, 
§ 12.2.A.3

MOTIONS. SEE ALSO MOTION PRACTICE
Appeal as of right

Motion for extension of time, § 5.2.B.4.b
Motion to reopen time period, § 5.2.B.4.c
Post-judgment motions, § 5.2.C

Appeal by defendant, release pending appeal, § 19.3.A.4
Appeals to BAP, § 16.12.M

Contents, § 16.12.M.5
Documents accompanying, § 16.12.M.3
Documents not to accompany, § 16.12.M.4
Form, § 16.12.M.1
Motion for emergency relief, § 16.12.O
Motion to expedite appeal, § 16.12.M.2
Procedural motions decided by BAP clerk, § 16.12.N
Response, § 16.12.M.6

Appellee response, motions to dismiss appeal, § 6.2
Attorney fees, motion for attorney fees, § 21.5.C
Bankruptcy appeals

Motion for stay pending appeal, § 16.8
Motions affecting time for appeal, § 16.4.C

Civil appeals: standard of review
Jurisdictional fact finding, § 12.4.I.5.b
Motion for judgment as a matter of law, § 12.4.I.5.i
Motion for judgment on the pleadings, § 12.4.I.5.h
Motion for new trial, § 12.4.I.5.j
Motion for relief from judgment, § 12.4.I.5.m
Motion for summary judgment, § 12.4.I.5.g
Motion to alter or amend judgment, § 12.4.I.5.k
Motion to amend pleadings, § 12.4.I.5.d
Motion to dismiss complaint, § 12.4.I.5.a
Motion to dismiss for failure to state a claim, § 12.4.I.5.c
Motion to disqualify opposing counsel, § 12.4.I.5.e
Motion to intervene, § 12.4.I.5.f
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Criminal appeals: standard of review
Motion for judgment of acquittal, § 12.4.J.4
Motion for new trial, § 12.4.J.6
Motion to disqualify opposing counsel, § 12.4.J.3
Motion to suppress, § 12.4.J.1
Motion to vacate, set aside, or correct sentence, 

§ 12.4.J.9
Motion for acquittal, preservation of issues for appeal, 

§ 12.2.B.1.d
Motion for attorney fees, form and contents, § 21.5.C
Motion for extension of time, appeal as of right, § 5.2.B.4.b
Motion for rehearing, bankruptcy appeals in district court, 

§ 16.16.M
Motion practice, procedures, § 9.1
Motion to dismiss, dismissal on appellant motion, § 6.5.B.2
Motion to dismiss by appellee

Appellant lacking standing, § 6.2.B.5
Contents, § 6.2.C.2
Lack of statutory jurisdiction, § 6.2.B.1
Mootness of appeal, § 6.2.B.4
Noncompliance with rules for perfecting appeal, § 6.2.B.3
Requirements, § 6.2.C.2
Timing, § 6.2.C.1
Untimeliness of appeal, § 6.2.B.2
Waiver of right to appeal, § 6.2.B.6

Motion to intervene at appeal, § 4.2.B.3
Contents and form, § 4.2.B.3.a
Service and filing, § 4.2.B.3.b

Motion to quash subpoena, finality of orders on motion, 
§ 3.2.A.6.p

Motions for acquittal, preservation of issues for appeal, 
§ 12.2.B.1.d

Motions for substantive orders
Dismissal on substantive grounds, § 9.3.A
Dismissal or disposition orders, § 9.3
Summary disposition, § 9.3.B

Motions for summary disposition, § 9.3.B
Panel determinations required, § 9.3.B.1

Motions in limine, preservation of issues for appeal, 
§ 12.2.A.3

Motions to dismiss appeal, appellee response, § 6.2
Motions to dismiss on substantive grounds, § 9.3.A

Involuntary dismissal, § 9.3.A.2
Voluntary dismissal, § 9.3.A.1

Sanctions
Motion for discipline under FRAP 46(c), § 22.3.C.8
Motion for reconsideration, § 22.4.A
Motion for sanctions, § 22.2.D.5

Types of motions
Motions determinable by clerk, § 9.2.B
Motions determinable by judges, § 9.2.C
Procedural orders, § 9.2.A
Procedural orders motions, § 9.2.A
Substantive motions, § 9.2.D, § 9.3

MULTIPLE-CLAIM CASES
Finality rule, orders on motion to dismiss in multi-party/claim 

cases, § 3.2.A.6.c
Finality rule exceptions, appeal as of right, § 5.2.A

Judicially defined bases for appeals, multi-party or multi-
claim final judgments, § 3.3.A

Multi-party or multi-claim final judgments
Appeal absent court determination, § 3.3.A.3.i
Counterclaims, cross-claims, and third party claims, 

§ 3.3.A.3.c
Court of appeals considerations, § 3.3.A.3.g
Determination of multiple claims, § 3.3.A.3.b
District court determination procedures, § 3.3.A.3.e
District court determination requirement, § 3.3.A.3.d
Judgment final as to some claims, § 3.3.A.3
Partial judgment determination factors, § 3.3.A.3.f
Time for appeal, § 3.3.A.3.h

MULTIPLE-PARTY APPEALS. SEE ALSO CROSS-
APPEALS

Cross and separate appeals, § 4.3.A
Purpose of FRAP 4(a)(3), § 4.3.A.1
Scope of FRAP 4(a)(3), § 4.3.A.2
Separate appeals designation, § 4.3.A.4
Who must file cross-appeal, § 4.3.A.3

Finality rule, orders on motion to dismiss in multi-party/claim 
cases, § 3.2.A.6.c

Finality rule exceptions, appeal as of right, § 5.2.A
Joinder and consolidation, § 4.3.B
Joint appeals, briefs, § 10.2.C
Judicially defined bases for appeals, multi-party or multi-

claim final judgments, § 3.3.A
Multi-party or multi-claim final judgments

Judgment final as to some parties, § 3.3.A.2
Statute vs. FRCP 54(b), § 3.3.A.1.a

N
NAMES

Designation of parties, defect in naming persons effect, 
§ 4.2.A.3

NEW TRIAL
Finality rule, orders on new trial, § 3.2.A.6.m
Governing law, substance vs. procedure on appeal, 

§ 23.2.C.8
NOTICE OF APPEAL

Bankruptcy appeals
Amended notice of appeal timing, § 16.4.F
Appeals to Eighth Circuit, § 16.20.B
Filing notice of appeal, § 16.5.A
Form of notice of appeal, § 16.5.C
General rule on time for appeal, § 16.4.A.1
Notice of appeal and motion for leave, § 16.7.A
Premature filing of notice, § 16.4.B

Extensions of time, professional conduct, § 2.2
Service of process, appeal as of right, § 5.2.F
Tax decisions, § 18.10

Contents, § 18.10.A
Court of appeals review, § 18.10
Effect of filing, § 18.10.E
Filing, § 18.10.C
Format, § 18.10.B
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Response, § 18.11
Service of process, § 18.10.D

O
OBJECTIONS

Preservation of issues for appeal, failure to raise issue in 
district court, § 12.2.C.5

OFFER OF PROOF
Preservation of issues for appeal, specific methods for 

preserving, § 12.2.B.1.b
ORAL ARGUMENT

Generally, §§ 11.1 to 11.6
Administrative agency review, briefing and argument, 

§ 17.5.E
Admission to Eighth Circuit practice, § 5.4.A
Amicus curiae, procedures, § 4.4.A
Appeals to BAP, § 16.12.K

Preparation for argument, § 16.12.K.5
Reclassification procedures, § 16.12.K.2
Scheduling argument, § 16.12.K.4
Screening by clerk, § 16.12.K.1
Time allocation, § 16.12.K.3

Appellee preparation, § 11.5.B
Argument response/appearance, filing, § 11.2.C
Assigning panel, § 11.2.C
Attorney preparation, § 11.4, § 11.6
Bankruptcy appeals in district court, § 16.16.K
Checklists, mistakes lawyers make, § 11.5.B
Court procedures, § 11.2
Court week, § 1.4.E.1

Setting argument, § 11.2.C
Demeanor, § 11.5.B
Effective argument, § 11.5.B
Eighth Circuit as hot court, § 11.3
Extraordinary writs, § 20.4.E
Judge mindset, § 13.3
Judge preparation, § 11.3, § 13.3
Legal error as focus, § 11.5.B
Locations, § 1.4.E.2, § 11.2.C

Law schools, § 1.4.E.2
Miscellaneous sites, § 1.4.E.2
Regular sites, § 1.4.E.1

Motion practice
Argument on motion, § 9.7
Requests for, § 9.1

Motion to postpone, § 11.2.C
Oral argument deemed unnecessary, factors, § 13.2
Presentation of argument, § 11.5

Logistics, § 11.5.A
Professional conduct, § 2.10
Purpose and impact, § 11.1
Requesting argument, considerations, § 11.2.A
Resources, effective argument, § 11.5.B
Schedule conflicts, § 11.2.C
Screening for argument, reasons for not granting, § 11.2.B
Screening panel, oral argument vs. case on briefs, § 13.2.A

Setting argument, § 11.2.C
Splitting time, considerations, § 11.5.A
Submission of case for oral argument

Conflicts with argument dates, § 13.2.B.2
Scheduling process, § 13.2.B.1

Summary affirmance cases, § 13.2
Tax decisions, § 18.15

ORDERS
Collateral orders (See also COLLATERAL ORDERS)

Appealability, § 3.3.C
Finality rule, application of law, § 3.2.A.6
Interlocutory appeals, orders on injunctions, § 3.2.B.2
Interlocutory orders (See also INTERLOCUTORY ORDERS)

Appealability as of right, § 3.2.B
Appealability by permission, § 3.2.C

P
PACER SYSTEM. SEE ALSO CM/ECF SYSTEM

Case document access, § 1.2.D.2
PANELS

Decisions by panels, § 1.4.C
Grounds for panel rehearing, § 14.1.B
Oral argument, assigning panel, § 11.2.C
Panel decision reviewed en banc, § 23.5.C.4
Prior decision in same case

Administrative panel rulings, § 23.5.C.3
Motions panel rulings, § 23.5.C.3
Panel decision reviewed en banc, § 23.5.C.4

Rehearing (reconsideration) by panel, § 14.1
PARTIAL JUDGMENTS

Multi-party or multi-claim final judgments, partial judgment 
determination factors, § 3.3.A.3.f

PARTIES TO APPEAL
Generally, §§ 4.1 to 4.4
Amicus curiae, § 4.4

Procedures, § 4.4.A
Designation of parties

Defect in naming persons effect, § 4.2.A.3
FRAP 3 requirements, § 4.2.A.2

FRAP 3 requirements
Appellants, § 4.2.A.2.a
Appellees, § 4.2.A.2.b
Public officers, § 4.2.A.2.c

Intervention at court of appeals, § 4.2.B
Motion to intervene, § 4.2.B.3
Timing, § 4.2.B.1
When allowed, § 4.2.B.2

Multiple-party appeals, § 4.3
Standing to appeal, § 4.1.C

Waiver of standing, § 4.1.D
Standing to sue, § 4.1.B
Substitution of parties, § 4.2.C

Grounds for and procedures, § 4.2.C.1
Waiver, standing to appeal, § 4.1.D
Who may take appeal, § 4.1
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PENDENT JURISDICTION
Judicially defined bases for appeals, § 3.3.D
Scope of review, review confined to judgment appealed, 

§ 12.1.C.3.b
PERMISSIVE APPEALS. SEE ALSO APPEAL BY 
PERMISSION OF COURT

Permissive appeals, defined, § 5.1.A
POLITICAL QUESTIONS

Justiciability, § 3.4.E
POPULAR NAME LAWS

Administrative Procedures Act, standard of review, § 17.6.B
All Writs Act

Award of costs in mandamus, § 21.2.D.3
Error required, § 20.3.B.3
Extraordinary writs, § 20.1.A.4
Writ as alternative to appeal, § 20.1.B.3

Equal Access to Justice Act (EAJA), costs awards against 
US, § 21.2.C.1

Telecommunications Act, standard of review, § 12.4.G
POST-DECISION PROCEEDINGS

Generally, §§ 14.1 to 14.4
Grounds for panel rehearing, errors of fact or law, § 14.1.B.1
Initiating panel rehearing, § 14.1.C

Petition, § 14.1.C.2
Sua sponte, § 14.1.C.1

Initiating rehearing en banc, § 14.2.C
By party, § 14.2.C.2
Sua sponte, § 14.2.C.1

Mandate, § 14.3
Effect of, § 14.3.B
Issuance of, § 14.3.A
Recall of, § 14.3.D
Timing of, § 14.3.C

Rehearing (reconsideration) by panel, § 14.1
Amicus briefs, § 14.1.I
Contents of petition, § 14.1.F
Denial of petition, § 14.1.K
Format of petition, § 14.1.E
Granting petition, § 14.1.L
Grounds for, § 14.1.B
Oral argument prohibition, § 14.1.J
Procedure for initiating, § 14.1.C
Purpose and likelihood, § 14.1.A
Response to petition, § 14.1.H
Service and filing of petition, § 14.1.G
Timing for petition filing, § 14.1.D

Rehearing en banc, § 14.2
Contents of petition, § 14.2.E
Denial of petition, § 14.2.I
Filing effect, § 14.2.G
Format of petition, § 14.2.E
Granting of petition, § 14.2.J
Grounds for, § 14.2.B
Internal procedures of court, § 14.2.A
Procedure for initiating, § 14.2.C
Response to petition, § 14.2.H

Service and filing, § 14.2.F
Timing for filing petition, § 14.2.D

Writ of certiorari, § 14.4
POST-JUDGMENT MOTIONS

Finality rule, orders on post-judgment motions, § 3.2.A.6.t
Magistrate reference without party consent, post-judgment 

matters, § 15.1.D.3
POST-JUDGMENT PROCEEDINGS

Magistrate reference without party consent, post-judgment 
matters, § 15.1.D.3

PRAGMATIC FINALITY DOCTRINE
Finality rule, § 3.2.A.5.d

PRECEDENT. SEE ALSO GOVERNING LAW
Generally, § 23.3
Certifying questions to state court

Answer as binding, § 23.4.C.5
Factors considered, § 23.4.C.3
Procedure, § 23.4.C.2
State acceptance of question, § 23.4.C.4
Unresolved questions, § 23.4.C.1

Decisions of other federal courts, binding vs. great weight, 
§ 23.3.C

Prior Eighth Circuit decisions, § 23.3.B
Conflicting panel decisions, § 23.3.B.3
En banc decisions, § 23.3.B.1
Panel decisions, § 23.3.B.2
Unpublished decisions, § 23.3.B.4

Published vs. unpublished opinions, § 13.4.C
State court interpretations of federal law, § 23.3.D
State law, § 23.4

Certifying questions to state court, § 23.4.C
Highest court of state, § 23.4.A.1
Intermediate appellate courts, § 23.4.A.2
Unclear state law determinations, § 23.4.B

Supreme Court decisions
Binding precedent for Eighth Circuit, § 23.3.A.1
Denial of writ of certiorari, § 23.3.A.4
Dicta, § 23.3.A.2
Equally divided decisions, § 23.3.A.5
Summary affirmance and dismissal, § 23.3.A.3

PRESERVATION OF ISSUES FOR APPEAL
Generally, § 12.2
Exceptions to preservation necessity

Constitutional issues, § 12.2.C.3.h
Discretion of appellate court, § 12.2.C.3.a
Intervening change in law, § 12.2.C.3.c
Plain error, § 12.2.C.3.b
Protecting judicial integrity and resources, § 12.2.C.3.g
Sovereign immunity, § 12.2.C.3.f
Subject matter jurisdiction, § 12.2.C.3.e
Validity of law, § 12.2.C.3.d

Methods for raising and preserving
Answer and affirmative defenses, § 12.2.A.2
Complaint or pleading seeking relief, § 12.2.A.1
Written pretrial motions, § 12.2.A.3

Objections, failure to raise issue in district court, § 12.2.C.5
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Raising issue for first time on appeal
Appealability distinguished, § 12.2.C.2.a
Contemporaneous objection, § 12.2.C.2.b
Purely legal issues of summary judgment, § 12.2.C.2.d
Raising at each stage of review, § 12.2.C.2.c

Scope of preservation, § 12.2.C.4
Specific methods for preserving

Admission of evidence, § 12.2.B.1.c
Exclusion of evidence, § 12.2.B.1.b
Findings of fact, § 12.2.B.1.f
Jury instructions, § 12.2.B.1.e
Jury verdict issues, § 12.2.B.1.d
Merits of case issues, § 12.2.B.1.d
Offer of proof, § 12.2.B.1.b
Process, personal jurisdiction, and venue issues, 

§ 12.2.B.1
Subject matter jurisdiction issues, § 12.2.B.1.a

Waiver at court of appeals, § 12.2.F
Raising issues in first appeal, § 12.2.F.2
Raising issues in opening brief, § 12.2.F.1

Waiver by failure to raise theory, § 12.2.D
New defense theory, § 12.2.D.3
New liability theory, § 12.2.D.2
New theory of case, § 12.2.D.1

Waiver by invited error, § 12.2.E
Waiver of issues not raised

Exceptions to preservation necessity, § 12.2.C.3
Objections, § 12.2.C.5
Raising for first time on appeal, § 12.2.C.2
Scope of preservation, § 12.2.C.4
Waiver vs. forfeiture, § 12.2.C.1

Written pretrial motions
Motions during and after trial, § 12.2.A.3.a.i
Oral objections on record, § 12.2.A.3.a
Specificity requirement, § 12.2.A.3.a.ii

PRIVACY ISSUES
Filing, redaction, § 1.3.A.5

PRO HAC VICE
Admission to Eighth Circuit practice, § 5.4.A

PRO SE PARTIES
Criminal appeals, attorney withdrawal from case, § 19.9.C
Motion practice, filing procedures, § 9.1
Sanctions, who is subject to sanctions, § 22.2.D.4.c
Standard of review, motion to dismiss for failure to state a 

claim, § 12.4.I.5.c.ii
PROFESSIONAL CONDUCT

Generally, §§ 2.1 to 2.12
Appellate briefs

Format, § 2.9.A
Statement of issues, § 2.9.B
Written argument, § 2.9.C

Candor in presenting record, § 2.7
Legal authorities, § 2.7.B
Statement of facts, § 2.7.A

Civility, § 2.11
Communication, § 2.5
Competence, § 2.2

Conflicts of interest, § 2.6
Criminal appeals, Anders conscientious examination of case, 

§ 19.7
Diligence, § 2.4
Extraordinary writs, ethical issues, § 20.1.E
Frivolous appeals, § 2.8
Importance at all stages, § 2.12
Oral argument, § 2.10
Resources, ethical issues in appellate practice, § 2.1
Scope of representation, § 2.3
Standard of review, sanctions: attorney misconduct, 

§ 12.4.I.11
Standards, appellate practice, § 2.1

PRUDENTIAL MOOTNESS DOCTRINE
Justiciability, § 3.4.D

PUBLIC OFFICERS
Parties to appeal, FRAP 3 requirements, § 4.2.A.2.c

Q, R
RECEIVERS AND RECEIVERSHIPS

Interlocutory decisions appealable as of right, § 3.2.B.3
Orders affecting receiverships

Appointment of receivers, § 3.2.B.3.a
Refusal to wind up receivership, § 3.2.B.3.b

RECORD ON APPEAL
Generally, §§ 8.1 to 8.7
Addendum, defined, § 8.1.C
Agreed statement of record, § 8.3

Alternative to transcript, § 8.3.A
Approval by district court, § 8.3.C
Bankruptcy appeals, § 16.12.G
Certification and transmission to court of appeals, 

§ 8.3.C.3
Considerations for agreed statement, § 8.3.A.2
Court influence, § 8.3.A.4
Court’s discretion, § 8.3.C.2
Filing and service, § 8.3.B.3
Filing as appendix, § 8.3.C.4, § 10.6.C
Form and content, § 8.3.B.2
Preparation and submitting, § 8.3.B, § 10.6.C
Reconsideration by district court, § 8.3.D
Rejection by district court, § 8.3.D
Standard for approval, § 8.3.C.1
Statement of evidence vs. agreed statement, § 8.3.A.3
When appropriate, § 8.3.A.1
Who prepares, § 8.3.B.1

Appellant duties, completeness of record, § 8.1.A
Appendix, defined, § 8.1.C
Bankruptcy appeals, agreed statement of record, § 16.12.G
Bankruptcy appeals in district court, § 16.16.B

Designation of record and issues, § 16.16.A
Transmitting record, § 16.16.D

Composition of record, § 8.1.B
Agreed statement of record, § 8.1.B.2
Certified copy of docket entries in district court, 

§ 8.1.B.1.c
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Non-docketed items, § 8.1.C
Standard composition, § 8.1.B.1
Transcript of proceedings, § 8.1.B.1.b

Considerations for supplementing record
Addressing legal developments, § 8.7.A.3
Disputed factual matters, § 8.7.A.2
Supplementation vs. correction or modification, § 8.7.A.1

Correcting and modifying record, § 8.4
Court of appeals corrections, § 8.4.B
District court corrections, § 8.4.A
Procedures for correcting, § 8.4.D
Stipulation by parties, § 8.4.C

Court of appeals
Administrative agency review, § 17.5.B
Tax decision review, § 18.12

Defined, § 8.1.C, § 12.1.B.6
Designating standard record, § 8.2

Statement of evidence or proceedings, § 8.2.B
Transcript of proceedings, § 8.2.A

Dismissal, inadequacy of record, § 8.1.A.2
Filing in court of appeals, § 8.6

Effect of filing, § 8.6.B
Procedures, § 8.6.A

Filing with district court
Appellant duties, § 8.5.B.1
Court reporter duties, § 8.5.B.2

Grounds for supplementing record, § 8.7.B
Fundamental jurisdictional issues, § 8.7.B.1
Interests of justice, § 8.7.B.3
Subsequent developments, § 8.7.B.2

Offer of proof, specificity, § 8.1.A.2.a
Ordering partial transcript

Appellant response to appellee additional designation, 
§ 8.2.A.2.c

Appellant statement of issues, § 8.2.A.2.a
Appellee additional designation, § 8.2.A.2.b

Procedures for correcting, § 8.4.D
Correction by party stipulation, § 8.4.D.2
Motion to modify or correct record, § 8.4.D.3
Time for correction, § 8.4.D.1

Procedures for filing in court of appeals
Notice of filing, § 8.6.A.2
Who must file, § 8.6.A.1

Procedures for supplementing record, § 8.7.C
Filing and service requirements, § 8.7.C.3
Form and content, § 8.7.C.2
Granting motion to supplement, § 8.7.C.5
Response and reply, § 8.7.C.4
Timing for motion, § 8.7.C.1

Prosecution of appeals to BAP
Appendix, § 16.12.C
Creating and transmitting record, § 16.12.B
Docketing record, § 16.12.B

Record, distinguished and defined, § 8.1.C
Recoverable costs taxable in district court, preparation and 

transmission of record, § 21.3.B.1
Scope of review, review confined to record, § 12.1.B
Significance of record for appeal, § 8.1.A.1

Standard composition, original papers and exhibits in district 
court, § 8.1.B.1.a

Statement of evidence or proceedings
Appellee response, § 8.2.B.3
Approval by district court, § 8.2.B.5
District court actions, § 8.2.B.4
Obligations for making record, § 8.2.B.7
Preparation by appellant, § 8.2.B.2
Settlement of disputes by district court, § 8.2.B.6
When used, § 8.2.B.1

Sufficiency of record, § 8.1.A.2
Appellant duties, § 8.1.A.2.a
Appellee duties, § 8.1.A.2.b
Offer of proof specificity, § 8.1.A.2.a

Supplementing record, § 8.7
Considerations, § 8.7.A
Grounds for, § 8.7.B
Procedures, § 8.7.C

Transcript of proceedings
Content of order, § 8.2.A.1.e
Costs and payment, § 8.2.A.1.f
Designating transcript, § 8.2.A.1.a
Designation of evidentiary errors, § 8.2.A.1.b
Duty to order, § 8.2.A.1
Ordering partial transcript, § 8.2.A.2
Sufficiency of evidence, § 8.2.A.1.c
Time for ordering, § 8.2.A.1.d

Transmitting record, § 8.5
Filing with district court, § 8.5.B
Retention in district court, § 8.5.A
Transmitting to court of appeals, § 8.5.C
Transmitting to court of appeals for preliminary motion, 

§ 8.5.D
Transmitting to court of appeals

Form and content, § 8.5.C.2
Time for transmitting, § 8.5.C.1

Transmitting to court of appeals for preliminary motion, 
§ 8.5.D
Motions warranting transmission, § 8.5.D.2
Necessity, § 8.5.D.1
Procedures, § 8.5.D.3

REDACTION
Briefs, responsibilities, Chapter 10 Appendix 10.1
Communications with court, § 1.2.D.1
Filings, § 1.2.D.1, § 1.3.A.5
Motions and supporting papers, confidential information, 

§ 9.4.E.17
REHEARING (RECONSIDERATION) BY PANEL

Generally, § 14.1
Amicus briefs, § 14.1.I
Appeals to BAP, governing rules, § 16.13.D
Contents of petition, § 14.1.F
Court of appeals sanctions, petition for rehearing, 

§ 22.4.B.2.a
Criminal appeals, petition for rehearing, § 19.9.A
Denial of petition, § 14.1.K
Format of petition, § 14.1.E
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Granting petition, § 14.1.L
Grounds for

Errors of fact or law, § 14.1.B.1
New precedent, § 14.1.B.2

Oral argument prohibition, § 14.1.J
Purpose and likelihood, § 14.1.A
Response to petition, § 14.1.H
Service and filing of petition, § 14.1.G
Timing for petition filing, § 14.1.D

REHEARING EN BANC
Generally, § 14.2
Contents of petition, § 14.2.E
Criminal appeals, petition for rehearing, § 19.9.A
Denial of petition, § 14.2.I
Filing effect, § 14.2.G
Format of petition, § 14.2.E
Frivolous requests, cost assessment, § 14.2.A
Granting of petition, § 14.2.J
Grounds for, § 14.2.B
Intercircuit splits, grounds for, § 14.2.B
Internal procedures of court, § 14.2.A
Law of the case, panel decision reviewed en banc, 

§ 23.5.C.4
Procedure for initiating, § 14.2.C

By party, § 14.2.C.2
Sua sponte, § 14.2.C.1

Response to petition, § 14.2.H
Service and filing, § 14.2.F
Timing for filing petition, § 14.2.D

REMAND
Jurisdiction, remand orders after removal, § 3.1.B.4.a

REMOVAL
Jurisdiction, remand orders after removal, § 3.1.B.4.a

REPLY BRIEF
Checklists, § 10.3.C

RESOURCES
Appeals from district court, § 5.1.B
Briefs

Technical requirements, § 10.3.F
Writing for electronic reading, § 10.3.G

Case management deputies, § 1.2.C
Caseload information, § 13.1
Certiorari practice in Supreme Court, § 24.1.A

Factors for granting writ, § 24.2.B
Non-certiorari alternatives, § 24.1.B
Petitions for rehearing, § 24.7.C
Questions presented, § 24.2.C.1
Waiver of opportunity to respond, § 24.3.A.1

Chronology
Civil appeal typical case, Appendix B.1
Criminal appeal typical case, Appendix B.2

Clerk’s office, website, § 1.2.E
CM/ECF system, § 5.4.B
Criminal appeals, § 19.1
Eighth Circuit Local Rules, full text, Appendix A
Ethical issues in appellate practice, § 2.1

Federal Rules of Appellate Procedure (FRAP), full text,  
Appendix A

Frivolous appeals, ethical dilemmas, § 2.8
Habeas corpus, § 19.10.A
History, Eighth Circuit, Preface
Internal operating procedures (IOPs), § 1.2.A
Judges, Eighth Circuit, Preface
Oral argument, effective argument, § 11.5.B

RIGHT TO APPEAL
Generally, § 4.1
Appeals as of right, bankruptcy appeals, § 16.3.A
Appeals by permission, bankruptcy appeals, § 16.3.B
Bankruptcy appeals, § 16.3

Appeals as of right, § 16.3.A
Appeals by permission, § 16.3.B

Case-or-controversy standard, § 4.1.A
Expedited appeals, § 7.4
Grounds for motion to dismiss, waiver of right, § 6.2.B.6
Standing to appeal, § 4.1.C

Aggrieved by judgment or order, § 4.1.C.2
Parties, § 4.1.C.1

Standing to sue, § 4.1.B
Article III requirements, § 4.1.B.1
Establishing standing, § 4.1.B.4
Prudential considerations, § 4.1.B.2
Statutory authority, § 4.1.B.3

Waiver, standing to appeal, § 4.1.D
RIGHT TO COUNSEL

Criminal appeals, indigent parties, § 19.9.C
RIPENESS DOCTRINE

Administrative agency review, decisions subject to review, 
§ 17.2.B.4, § 17.2.B.5

Justiciability, § 3.4.C
RSS FEEDS

Electronic docketing and communication, court 
announcements, § 1.2.D.3

RULES OF APPELLATE PROCEDURE (FRAP)
Generally, § 23.1.A
Full text, Appendix A

S
SANCTIONS

Generally, §§ 22.1 to 22.4
Appropriate court calculating

Determination by court of appeals, § 22.3.B.1.b
Remand to district court, § 22.3.B.1.a

Attorney fees determination
Statement of attorney fees, § 22.3.B.3.a
Timing of submission, § 22.3.B.3.b

Authority for imposing, § 22.1.B
Application of FRCP 11, § 22.1.B.3
Fee provisions and remedies, § 22.1.B.2
Inherent power of federal courts, § 22.1.B.1
State law provisions, § 22.1.B.5
Tax court provisions, § 22.1.B.4
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Calculating sanctions, § 22.3.B
Appropriate court, § 22.3.B.1
Determining costs, § 22.3.B.2
Determining damages or attorney fees, § 22.3.B.3
Determining non-costs sanctions, § 22.3.B.7
Factors considered, § 22.3.B.4
Specific findings requirement, § 22.3.B.5

Collateral orders doctrine, orders not appealable, § 3.3.C.4
Conduct not warranting sanctions

Appeal on novel issue, § 22.2.A.4.b
Extenuating circumstances, § 22.2.A.4.e, § 22.2.B.2.d
Good faith argument for extension, modification, or 

reversal of existing law, § 22.2.A.4.c
Good faith argument for extension of law, § 22.2.B.2.a
Inadequate trial court findings, § 22.2.A.4.d
Limited scope of appeal, § 22.2.B.2.c
Prior sanctions, § 22.2.A.4.f
Substantial but nonpersuasive arguments, § 22.2.A.4.a
Unsettled law on issue, § 22.2.B.2.b

Conduct warranting sanctions
Abandonment of issue, § 22.2.A.3.k
Appeal against controlling precedent, § 22.2.A.3.b
Appeal for harassment or delay, § 22.2.A.3.g
Appeal for purpose of delay, § 22.2.B.1.a
Clear lack of jurisdiction, § 22.2.A.3.h
Collateral attack on criminal conviction, § 22.2.A.3.l
Disregarding standard of review, § 22.2.A.3.q
Disrespect/insolence to judiciary, § 22.2.A.3.r
Failure to address court rationale for decision, 

§ 22.2.A.3.c
Failure to include required material in appendix, 

§ 22.2.A.3.s
Failure to prosecute appeal, § 22.2.A.3.j
Frivolous appeal of Rule 11 sanctions, § 22.2.A.3.f
Frivolous request for rehearing, § 22.2.B.1.f
Inadequate/unsupported substantive argument, 

§ 22.2.B.1.b
Judicial efficiency and administration, § 22.2.C.2
Meritless arguments, § 22.2.A.3.a
Misrepresentations of law or fact, § 22.2.A.3.i, 

§ 22.2.B.1.d
Multiple appeals, § 22.2.A.3.p
New or different argument not raised below, § 22.2.A.3.n
No evidence supporting argument, § 22.2.A.3.d
No possibility of effectual relief, § 22.2.A.3.t
Procedural rule violations, § 22.2.B.1.c
Relitigation of litigated issues, § 22.2.A.3.m, § 22.2.B.1.e
Specious claims not raised in complaint, § 22.2.A.3.o
Unintelligible argument, § 22.2.A.3.e

Court of appeals sanctions
Appeal, § 22.4.B.1
En banc review by court of appeals, § 22.4.B.2.b
Petition for rehearing, § 22.4.B.2.a
Plenary power of court, § 22.4.B.1.b
Procedure for review, § 22.4.B.2
Standing to appeal, § 22.4.B.1.a
Writ of certiorari, § 22.4.B.3

Damages determination
Statement of attorney fees, § 22.3.B.3.a
Timing of submission, § 22.3.B.3.b

Determining sanctions, § 22.3
Calculation, § 22.3.B
Failure to comply with rules, § 22.3.C
Types of sanctions, § 22.3.A

Discretion of court to impose, § 22.2.D.2
Extent of discretion, § 22.2.D.2.a

District court sanctions
Abuse of discretion standard, § 22.4.A.2.c
Appeal, § 22.4.A.2
Motion for reconsideration, § 22.4.A.1
Specificity of findings, § 22.4.A.2.b
Standard of review, § 22.4.A.2.c
Standing to appeal, § 22.4.A.2.a

Due process requirements, § 22.1.C
Opportunity to be heard, § 22.1.C.2
Reasonable notice, § 22.1.C.1

Elements of sanctionable conduct
Bad faith, § 22.2.A.1.e
Combination of frivolous/nonfrivolous claims, § 22.2.A.1.c
Delay, § 22.2.A.1.d
Frivolousness, § 22.2.A.1.a
Unsuccessful appeal vs. frivolousness, § 22.2.A.1.b

Factors considered, § 22.2.D.2.b
Failure to comply with rules, § 22.3.C.2

Conduct unbecoming member of bar, § 22.3.C.2.e
Discretion of court to impose, § 22.3.C.6
Extent of discretion, § 22.3.C.6.a
Factors considered, § 22.3.C.6.b
Failure to prosecute appeal, § 22.3.C.2.b
Limitations, § 22.3.C.5.b
Misrepresentation of bar membership, § 22.3.C.2.d
Misstatement of law or record, § 22.3.C.2.c
Monetary sanctions, § 22.3.C.5.a
Motion for discipline under FRAP 46(c), § 22.3.C.8
Nature of sanctions and limitations, § 22.3.C.5
Nonmonetary sanctions, § 22.3.C.5.b
Notice of rule requirement, § 23.1.B.2
Order imposing sanctions, § 22.3.C.9
Procedure for imposition under FRAP 46(c), § 22.3.C.4
Purpose of rule, § 22.3.C.1
Sanctionable conduct, § 22.3.C.2
Standard of proof, § 22.3.C.3
Violation of rule or order, § 22.3.C.2.a
Who is subject to, § 22.3.C.6.c

Finality rule, orders on sanctions, § 3.2.A.6.n
Financial sanctions

Attorney fees award, § 22.3.A.1.c
Combinations, § 22.3.A.1.d
Cost to judicial process, § 22.3.A.1.e
Costs of appeal, § 22.3.A.1.b
Just damages, § 22.3.A.1.a

Frivolous appeals or delay
Conduct warranting sanctions, § 22.2.A.3
Elements of sanctionable conduct, § 22.2.A.1
Standard of proof, § 22.2.A.2
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Governing law, § 22.1
Substance vs. procedure on appeal, § 23.2.C.11

Inherent power of federal courts, § 22.1.B.1
Delay, § 22.1.B.1.b
Frivolous appeals, § 22.1.B.1.a
Multiplying proceedings, § 22.1.B.1.c

Intent, multiplying proceedings, § 22.2.B
Judicial efficiency and administration

Inherent authority to sanction, § 22.2.C.1
Sanctionable conduct, § 22.2.C.2

Motion for sanctions
Contents, § 22.2.D.5.c
Filing, § 22.2.D.5.d
Format, § 22.2.D.5.b
Reply memorandum, § 22.2.D.5.e
Service of process, § 22.2.D.5.d
Timing of motion, § 22.2.D.5.a

Motion to dismiss, dismissal on appellant motion, § 6.5.B.2
Multiplying proceedings

Conduct not warranting sanctions, § 22.2.B.2
Conduct warranting sanctions, § 22.2.B.1
Standard of proof, § 22.2.B.3

Nonfinancial sanctions, § 22.3.A.2
Censure and admonishment, § 22.3.A.2.c
Dismissal of appeal, § 22.3.A.2.a
Limitations on filings, § 22.3.A.2.b

Procedures for imposing sanctions
Court sua sponte initiation of sanctions, § 22.2.D.6
Motion for sanctions, § 22.2.D.5
Response to request for sanctions, § 22.2.D.7
Who is subject to sanctions, § 22.2.D.4
Who may receive sanctions, § 22.2.D.3

Purpose, § 22.1.A
Deterrence, § 22.1.A.3
Preservation of judicial resources, § 22.1.A.4
Punishment, § 22.1.A.1
Remediation or compensation, § 22.1.A.2

Response to request for sanctions
Contents, § 22.2.D.7.c
Filing, § 22.2.D.7.d
Format, § 22.2.D.7.b
Order imposing sanctions, § 22.2.D.7.e
Service of process, § 22.2.D.7.d
Timing of response, § 22.2.D.7.a

Reviewing sanctions decisions
Appellate court sanctions, § 22.4.B
District court sanctions, § 22.4.A

Sanctionable conduct, judicial efficiency and administration, 
§ 22.2.C.2

Sanctions on appeal, § 22.2
Conduct not warranting sanctions, § 22.2.B.2
Delay, § 22.2.A
Elements of sanctionable conduct, § 22.2.A.1
Frivolous appeals, § 22.2.A
Judicial efficiency and administration, § 22.2.C
Procedures for imposing, § 22.2.D

Standard of proof
Bad faith not required, § 22.3.C.3.a

Discretion of court, § 22.2.A.2.a
Diversity case standard, § 22.2.A.2.b
Frivolous appeals or delay, § 22.2.A.2
Multiplying proceedings, § 22.2.B.3
Objectively unreasonable conduct, § 22.3.C.3.b

Standard of review
Attorney misconduct, § 12.4.I.11
Multiplying proceedings, § 12.4.I.12

Sua sponte initiation of sanctions by court, § 22.2.D.6
Filing, § 22.3.C.7.e
Format, § 22.3.C.7.d
Reasonable opportunity to be heard, § 22.3.C.7.b
Response to initiation of sanctions, § 22.3.C.7.c
Service of process, § 22.3.C.7.e
Show cause order, § 22.3.C.7.a

Timely payment of sanctions, § 22.3.B.6
Types of sanctions, § 22.3.A

Calculation, § 22.3.B
Financial sanctions, § 22.3.A.1
Nonfinancial sanctions, § 22.3.A.2

Vexatious multiplication, multiplying proceedings, § 22.2.B
Who is subject to sanctions

Appellant, § 22.2.D.4.a
Apportionment of sanctions, § 22.2.D.4.d
Attorneys, § 22.2.D.4.b

Who may receive sanctions, § 22.2.D.3
Limitations, § 22.2.D.1.c
Monetary sanctions, § 22.2.D.1.b
Nature and limitation of sanction, § 22.2.D.1
Nonmonetary sanctions, § 22.2.D.1.a

Writ of certiorari
Form, § 22.4.B.3.b
Review of court of appeals sanctions, § 22.4.B.3
Timing and tolling, § 22.4.B.3.a

SCOPE OF REVIEW
Generally, §§ 12.1 to 12.3
Defining work of court, § 12.1.A

Alternate grounds of judgment supported by record, 
§ 12.1.A.4.a

Favorable errors not reviewed, § 12.1.A.2
Moot appeals not reviewed, § 12.1.A.3
Not retrial, § 12.1.A.1
Reasons underlying judgment not reviewed, § 12.1.A.4
Standing vs. favorable errors, § 12.1.A.2.a

Harmless error
Admission of evidence, § 12.3.B.7
Burden of proof, § 12.3.B.12
Charge to jury, § 12.3.B.11
Constitutional errors, § 12.3.B.2
Disregard by courts, § 12.3.B.1
Exclusion of evidence, § 12.3.B.8
Failure to make findings, § 12.3.B.13
Improper comments, § 12.3.B.9
Joinder and consolidation, § 12.3.B.6
Structural defects, § 12.3.B.3
Submission of issues to jury, § 12.3.B.10
Trial error, § 12.3.B.4
Voir dire error, § 12.3.B.5



S – References are to section numbers	 EIGHTH CIRCUIT APPELLATE PRACTICE MANUAL

Subject Index – 32	

Limitations based on who raises issue
Amicus curiae, § 12.3.A.1
Appellee ability to raise issues, § 12.3.A.2

Limitations on scope of appeal, § 12.3
Based on party who raises issue, § 12.3.A
Harmless error, § 12.3.B

Preservation of issues for appeal, § 12.2
Methods for raising and preserving, § 12.2.A
Specific methods for preserving, § 12.2.B
Waiver at court of appeals, § 12.2.F
Waiver by failure to raise theory, § 12.2.D
Waiver by invited error, § 12.2.E
Waiver of issues not raised, § 12.2.C

Review confined to judgment appealed, § 12.1.C
Merger principle for notice of appeal, § 12.1.C.3
Notice of appeal designation, § 12.1.C.1
Pendent jurisdiction, § 12.1.C.3.b
Purpose of rule, § 12.1.C.2
Unappealed portions of severable judgment, § 12.1.C.3.a

Review confined to pre-judgment matters
Cost determinations, § 12.1.D.2.c
Mooting by post-judgment event, § 12.1.D.2.a
Necessary issues, § 12.1.D.2.d
Post-judgment change in law, § 12.1.D.2.b
Post-judgment orders effect, § 12.1.D.1

Review confined to record, § 12.1.B
Ambiguous record, § 12.1.B.3
Appellate review vs. relitigating, § 12.1.B.2
Basis for review and limits, § 12.1.B.1
Contents of record, § 12.1.B.4
Exceptions for facts outside record, § 12.1.B.7
Exceptions to general rule, § 12.1.B.5
Judicial notice, § 12.1.B.7
Matters within record, § 12.1.B.6

Standard of review vs. scope, § 12.1.A, § 12.4.A
SEALED DOCUMENTS

Filing, § 1.3.A.6
Motion practice, filing procedures, § 9.1

SELF-REPRESENTED LITIGANTS. SEE PRO SE 
PARTIES
SENIOR JUDGES

Biographical information, § 1.5.B
Defined, § 1.4.A.2

SENTENCING
Standard of review

Motion to vacate, set aside, or correct sentence, 
§ 12.4.J.9

Procedures, § 12.4.J.8
SEPARATE APPEALS

Generally, § 6.3
Appellee response

Altering result below, § 6.3.C.1
Considerations for choice, § 6.3.C
Timing and procedures, § 6.3.B

Defined, § 6.3.A

SERVICE OF PROCESS. SEE ALSO FILING
Appeal as of right, serving notice of appeal, § 5.2.F
Bankruptcy appeals

Initiating appeal as of right, § 16.5.D
Initiating appeal by permission, § 16.7.A

Bankruptcy appeals in district court, § 16.16.G
Motions, § 16.16.J.2

Court of appeals administrative agency review, petition for 
review, § 17.4.C.3

Court procedures, § 1.3.B
Completion of service, § 1.3.B.3
Methods of service, § 1.3.B.2
Parties and timing, § 1.3.B.1
Proof of service, § 1.3.B.4

Motion practice, filing and service, § 9.4.F.3
Motion to intervene at appeal, service and filing, § 4.2.B.3.b
Record on appeal, supplementation requirements, § 8.7.C.3
Rehearing (reconsideration) by panel, service and filing of 

petition, § 14.1.G
Rehearing en banc, service and filing, § 14.2.F
Sanctions

Motion for sanctions, § 22.2.D.5.d
Response to request for sanctions, § 22.2.D.7.d
Sua sponte initiation by court: failure to comply with rules, 

§ 22.3.C.7.e
Time, computing time, § 1.3.B.1

SETTLEMENT
How mootness happens, settlement agreement, § 3.4.D.5.d
Waiver, standing to appeal, § 4.1.D.3

SEVERANCE
Finality rule, orders on consolidation or severance, 

§ 3.2.A.6.g
SHEPHERD, BOBBY E., J.

Biographical information, § 1.5.A.6
SMITH, LAVENSKI R., CHIEF JUDGE

Biographical information, § 1.5.A.3
STAFF ATTORNEYS

Generally, § 1.6.B
STANDARD OF REVIEW

Generally, § 12.4
Abuse of discretion

Application, § 12.4.F.4.b
Damage awards, § 12.4.I.9.b
Defined, § 12.4.F.4.a
District court sanctions, § 22.4.A.2.c
Evidentiary rulings, § 12.4.I.7
Motion for relief from judgment, § 12.4.I.5.m
Motion to amend pleadings, § 12.4.I.5.d
Motion to disqualify opposing counsel, § 12.4.I.5.e
Motion to intervene by permission, § 12.4.I.5.f.ii

Administrative agency review, Administrative Procedures Act, 
§ 17.6.B

Arbitrary and capricious
Application, § 12.4.F.6.b
Defined, § 12.4.F.6.a
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Bench trial findings of fact
Adopted proposed findings of fact, § 12.4.I.1.g
Clearly erroneous, § 12.4.I.1
Conflicting evidence, § 12.4.I.1.f
Documentary evidence, § 12.4.I.1.d
Failure to issue, § 12.4.I.1.j
Failure to issue as harmless error, § 12.4.I.2
Purpose, § 12.4.I.1.i
Specificity of detail and clarity, § 12.4.I.1.k
Sufficiency of findings, § 12.4.I.1.h
Witness credibility, § 12.4.I.1.e

Civil appeals
Conflicting standards of review, § 12.4.I.5.l
Damage awards, § 12.4.I.9
Discovery rulings, § 12.4.I.6
Evidentiary rulings, § 12.4.I.7
Injunctions and equitable relief, § 12.4.I.10
Involuntary dismissal for failure to prosecute, § 12.4.I.13
Jurisdictional fact finding, § 12.4.I.5.b
Jury instructions, § 12.4.I.8
Motion for judgment as a matter of law, § 12.4.I.5.i
Motion for judgment on the pleadings, § 12.4.I.5.h
Motion for new trial, § 12.4.I.5.j
Motion for relief from judgment, § 12.4.I.5.m
Motion for summary judgment, § 12.4.I.5.g
Motion to alter or amend judgment, § 12.4.I.5.k
Motion to amend pleadings, § 12.4.I.5.d
Motion to dismiss complaint, § 12.4.I.5.a
Motion to dismiss for failure to state a claim, § 12.4.I.5.c
Motion to disqualify opposing counsel, § 12.4.I.5.e
Motion to intervene, § 12.4.I.5.f
Sanctions for attorney misconduct, § 12.4.I.11
Sanctions for multiplying proceedings, § 12.4.I.12

Clearly erroneous
Application, § 12.4.F.3.b
Bench trial findings of fact, § 12.4.I.1
Defined, § 12.4.F.3.a, § 12.4.I.1.c
Sanctions: multiplying proceedings, § 12.4.I.12

Conduct warranting sanctions, disregarding standard of 
review, § 22.2.A.3.q

Conflicting standards of review, Rule 60(b) vs. Rule 59(e) 
motions, § 12.4.I.5.l

Construction of language, interpretation of state law, 
§ 23.2.C.4

Court of appeals administrative agency review, § 17.6
Administrative Procedures Act, § 17.6.B
Review of agency interpretations, § 17.6.C
Sources, § 17.6.A

Criminal appeals, § 12.4.J
Brief drafting, § 19.6
Evidentiary rulings, § 12.4.J.2
Ineffective assistance of counsel, § 12.4.J.7
Issue selection consideration, § 19.5
Jury instructions, § 12.4.J.5
Motion for judgment of acquittal, § 12.4.J.4
Motion for new trial, § 12.4.J.6
Motion to disqualify opposing counsel, § 12.4.J.3
Motion to suppress, § 12.4.J.1

Motion to vacate, set aside, or correct sentence, 
§ 12.4.J.9

Sentencing, § 12.4.J.8
Damage awards, § 12.4.I.9

Abuse of discretion, § 12.4.I.9.b
Compensatory damages, § 12.4.I.9.a
Extent of inquiry, § 12.4.I.9.d
Punitive damages, § 12.4.I.9.f
Remittitur, § 12.4.I.9.c
Sufficiency of determination, § 12.4.I.9.e

De novo review
Application, § 12.4.F.1.b
Defined, § 12.4.F.1.a
Mixed questions of law and fact, § 12.4.H.2
Motion for judgment as a matter of law, § 12.4.I.5.i
Motion for judgment on the pleadings, § 12.4.I.5.h
Motion to intervene as matter of right, § 12.4.I.5.f.i
Punitive damages, § 12.4.I.9.f
Sufficiency of evidence in jury verdicts, § 12.4.I.3

Diversity cases, procedural vs. decision review standards, 
§ 12.4.B

Extraordinary writs, circumstances justifying issuance, 
§ 20.3.A

Factors determining, § 12.4.E
Deference to trial court, § 12.4.E.4
Fact findings of jury vs. bench trial, § 12.4.E.2
Findings underlying constitutional issue, § 12.4.E.3
Issues of law or fact, § 12.4.E.1

Federal court applying state law in diversity case, § 12.4.B
Governing law

District court findings of fact, § 23.2.C.3
Substance vs. procedure on appeal, § 23.2.C.2

Identifying fact
Law, and mixed questions, § 12.4.H

basic distinction, § 12.4.H.1
Identifying standards, § 12.4.F

Abuse of discretion, § 12.4.F.4
Arbitrary and capricious, § 12.4.F.6
Clearly erroneous, § 12.4.F.3
De novo review, § 12.4.F.1
Mixed questions of law and fact, § 12.4.H.2
Plain error, § 12.4.F.5
Substantial evidence, § 12.4.F.2

Impact, § 12.4.A
Injunctions and equitable relief

Declaratory judgment, § 12.4.I.10.c
Permanent injunctions, § 12.4.I.10.b
Preliminary injunctions, § 12.4.I.10.a

Involuntary dismissal for failure to prosecute/comply with 
order
Underlying fact findings, § 12.4.I.13.b
When used, § 12.4.I.13.a

Jury findings, special verdict forms, § 12.4.I.4
Jury verdicts

Constitutional constraints, § 12.4.I.3.a
Deference to jury, § 12.4.I.3.b
Relationship to burden of proof, § 12.4.I.3.d
Review of record, § 12.4.I.3.e
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Substantial evidence, defined, § 12.4.I.3.c
Sufficiency of evidence de novo review, § 12.4.I.3

Mixed questions of law and fact
Application of law, § 12.4.H.2
District court label not determinative, § 12.4.H.3

Plain error
Application, § 12.4.F.5.b
Defined, § 12.4.F.5.a

Pro se parties, motion to dismiss for failure to state a claim, 
§ 12.4.I.5.c.ii

Purpose, § 12.4.A
Sanctions

Attorney misconduct, § 12.4.I.11
Multiplying proceedings, § 12.4.I.12

Scope vs. standard of review, § 12.1.A, § 12.4.A
Significance for appellate strategy, § 12.4.C
Specific applications, § 12.4.I

Bench trial findings of fact, § 12.4.I.1
Criminal appeals, § 12.4.J
Damage awards, § 12.4.I.9
Discovery rulings, § 12.4.I.6
Evidentiary rulings, § 12.4.I.7
Injunctions and equitable relief, § 12.4.I.10
Involuntary dismissal for failure to prosecute/comply with 

order, § 12.4.I.13
Jury findings on special verdict forms, § 12.4.I.4
Jury instructions, § 12.4.I.8
Jury verdicts, § 12.4.I.3
Sanctions: attorney misconduct, § 12.4.I.11
Sanctions: multiplying proceedings, § 12.4.I.12
Trial court rulings in civil appeals, § 12.4.I.5

Statutory standards, § 12.4.G
Substantial evidence

Application, § 12.4.F.2.b
Defined, § 12.4.F.2.a, § 12.4.I.3.c

Tax decision review, § 18.6
Abuse of discretion, § 18.6.E
Conclusions of law, § 18.6.B
Findings of fact, § 18.6.A
Mixed questions of law and fact, § 18.6.C
Treasury regulations, § 18.6.D

Variety and range of standards, § 12.4.D
STANDING

Administrative agency review
Burden of proof on standing, § 17.3.G
Persons eligible to seek review, § 17.3.F

Grounds for motion to dismiss, appellant lacking standing, 
§ 6.2.B.5

Justiciability, § 3.4.A
Standing to appeal

 (See STANDING TO APPEAL)
Standing to sue

 (See STANDING TO SUE)
STANDING TO APPEAL

Aggrieved by judgment or order, § 4.1.C.2
Non-settling party rights, § 4.1.C.2.a

Parties, § 4.1.C.1
Attorney rights, § 4.1.C.1.b
Class actions, § 4.1.C.1.c
Nonparty witness rights, § 4.1.C.1.a

Waiver, § 4.1.D
Acceptance of benefits rule, § 4.1.D.2
Compliance with order pending appeal, § 4.1.D.1
Settlement, § 4.1.D.3
Voluntary dismissal, § 4.1.D.4

STANDING TO SUE
Article III requirements, § 4.1.B.1

Actual injury, § 4.1.B.1.a
Defendant caused injury, § 4.1.B.1.b
Injury remediable by federal court, § 4.1.B.1.c

Assignees of claims, § 4.1.B.1.a
Associational standing, § 4.1.B.2.a
Ballot challenges, § 4.1.B.1.a
Causation, defendant conduct, § 4.1.B.1.b
Establishing standing, § 4.1.B.4
Prudential considerations, § 4.1.B.2
Statutory authority, § 4.1.B.3

Time/method for determining, § 4.1.B.3.b
Zone-of-interests test, § 4.1.B.3.a

Taxpayer challenges, § 4.1.B.1.a
Third party determinations, § 4.1.B.2.a

STAYS
Administrative agency review, stay pending review, § 17.5.C
Appeals divesting district court of jurisdiction

30-day automatic stay of money judgment, § 7.3.A
Obtaining stays, § 7.3
Stay during pendency of post-trial motions, § 7.3.B
Stay of money judgments pending appeal, § 7.3.C

Bankruptcy appeals
Stay of judgment, § 16.19
Stay of mandate, § 16.18.C
Stay pending appeal, § 16.8
Stay pending appeal to court of appeals, § 16.19.B

Certiorari practice in Supreme Court, § 24.7.B
Collateral orders doctrine, orders on stays based on 

abstention, § 3.3.C.3.b
Expedited appeal, alternative to stay, § 7.4
Finality rule, orders on stay request, § 3.2.A.6.e
Obtaining stay

Applying to district court, § 7.3.E.1
Court of appeals procedures, § 7.3.E.3
Court of appeals ruling, § 7.3.E.4
Motion to court of appeals after denial of stay, § 7.3.E.2
Procedures, § 7.3.E

Rule 23(f) appeals by permission, stay of district court 
proceedings, § 5.3.C.4

Standards for granting stay in non-monetary cases
Mootness in absence of stay, § 7.3.D.2
Review by Supreme Court, § 7.3.D.3
Stay based on state law, § 7.3.D.4

Statutory appeal by permission, stay of district court 
proceedings, § 5.3.B.4
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Stay of injunctions, non-monetary orders, and judgments 
pending appeal, standards for granting stay, § 7.3.D.1

Stay of judgment in bankruptcy appeals, § 16.19
Automatic stay, § 16.19.A
Automatic stay of order, judgment, or decree of 

bankruptcy court, § 16.19.C
Bond or other security, § 16.19.D
Power of court of appeals, § 16.19.E
Stay pending appeal to court of appeals, § 16.19.B

Stay of mandate in bankruptcy appeals
Bond or security, § 16.18.C.5
Length of stay, § 16.18.C.3
Mandate after disposition of appeal, § 16.18.C.4
Stay on motion for rehearing, § 16.18.C.1
Stay pending appeal, § 16.18.C.2

Stay of money judgments pending appeal
Multi-party or multiple claim partial appeals, § 7.3.C.9
Supersedeas bond posting, § 7.3.C.1

Stay pending administrative agency review
Court ruling, § 17.5.C.4
Form and contents, § 17.5.C.2
Hobbs Act actions, § 17.5.C.5
Notice of motion, § 17.5.C.3
Where to seek stay, § 17.5.C.1

Stay pending appeal, tax decision review, § 18.14
Supersedeas bond

Contents, form, and amount of surety, § 7.3.C.3
Costs, § 7.3.C.7
Filing, § 7.3.C.5
Nature of bond, § 7.3.C.2
Objecting to, § 7.3.C.6
Surety liability and scope, § 7.3.C.8
When no security required, § 7.3.C.4

Tax decisions, stay pending appeal, § 18.14
STIPULATIONS

Voluntary dismissal in court of appeals, stipulated dismissal, 
§ 6.5.B.1

STRAS, DAVID R., J.
Biographical information, § 1.5.A.10

STRUCTURAL DEFECTS
Scope of review, § 12.3.B.3

SUBJECT MATTER JURISDICTION
Limitations, exclusive jurisdiction of Supreme Court, § 3.5.B.1
Preservation of issues for appeal

Exceptions to preservation necessity, § 12.2.C.3.e
Subject matter jurisdiction issues, § 12.2.B.1.a

Standard of review, motion to dismiss complaint, § 12.4.I.5.a.i
SUBPOENAS

Finality rule, orders on motion to quash subpoena, 
§ 3.2.A.6.p

SUBSTANTIAL EVIDENCE
Defined, § 12.4.F.2.a, § 12.4.I.3.c

SUBSTANTIAL EVIDENCE STANDARD
Defined, § 17.6.B.3

SUBSTITUTION OF PARTIES
Grounds for and procedures

Automatic substitution of public officer, § 4.2.C.1.c
Death of party, § 4.2.C.1.a
Reasons other than death, § 4.2.C.1.b

SUMMARY JUDGMENT
Finality rule, orders on summary judgment, § 3.2.A.6.d
Preservation of issues for appeal, purely legal issues of 

summary judgment, § 12.2.C.2.d
Standard of review, motion for summary judgment, 

§ 12.4.I.5.g
SUPERSEDEAS BOND. SEE ALSO BOND

Contents, form, and amount, § 7.3.C.3
Costs, § 7.3.C.7
Filing, § 7.3.C.5
Nature of bond, § 7.3.C.2
Objecting to, § 7.3.C.6
Purpose, § 7.3.C.2
Stay upon posting, § 7.3.C.1
Surety liability and scope, § 7.3.C.8
When not required, § 7.3.C.4

SUPREME COURT
Applications docket, significance, § 24.7.B
Bypassing Eighth Circuit, § 1.1.F
Certification to, questions of law, § 1.1.F.2
Certiorari

 (See CERTIORARI PRACTICE IN SUPREME COURT)
Early certiorari, § 1.1.F.1
Federal Circuit exceptions, § 1.1.B.2
Geography, § 1.1.A
Inherent court powers, § 23.1.D
Jurisdiction, direct appeal exceptions, § 1.1.B.3
Mandatory appellate jurisdiction, § 24.1.B
Original jurisdiction, constitutional and statutory, § 24.1.B
Petitions for review, § 1.1.C

Administrative agency decisions, § 1.1.C.1
Consolidation of agency decisions, § 1.1.C.2

Statutory exceptions, § 1.1.B.4
Subject matter jurisdiction, exclusive jurisdiction of Supreme 

Court, § 3.5.B.1
Supreme Court direct appeal exceptions, § 1.1.B.3
Transfer of cases, locations, § 1.1.E
Writ issuance, § 1.1.D

T
TAX COURT. SEE ALSO TAX DECISIONS

Advisory rulings, § 18.3.C
Choice of forum, § 18.2.A

Tax decisions, § 18.4.B
Declaratory judgments, § 18.3.C
In forma pauperis, special appeal procedures, § 5.4.D.5
Jurisdiction, § 18.2, § 18.3

Advisory rulings, § 18.3.C
Contempt authority, § 18.3.D
Declaratory judgments, § 18.3.C
Limited equitable powers, § 18.2.D
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Power to set aside own decision, § 18.2.E
Redetermination of tax deficiency, § 18.3.A
Statutory jurisdiction, § 18.2.C
Substantive law applied, § 18.2.B
Tax deficiencies, § 18.3.B

Notice of deficiency, § 18.2.C
When required, § 18.3.A

Procedures, district court and Court of Federal Claims 
distinguished, § 18.2.A

Purpose, § 18.2.A
Redetermination of tax deficiency, § 18.3.A
Review of tax decisions, §§ 18.1 to 18.15

TAX DECISIONS
Generally, §§ 18.1 to 18.15
Briefs, § 18.15
Court of appeals review

Jurisdiction, § 18.5
Time for appeal, § 18.8
Venue on appeal, § 18.9

District court, jury trial, § 18.4.B
District court vs. Court of Federal Claims vs. tax court, § 18.2
Docketing appeal, § 18.13
Due process determinations, § 18.2.C

IRS actions, § 18.2.C
Jurisdiction

Advisory rulings, § 18.3.C
Declaratory judgments, § 18.3.C
US tax court, § 18.2

Notice of appeal, § 18.10
Contents, § 18.10.A
Effect of filing, § 18.10.E
Filing, § 18.10.C
Format, § 18.10.B
Response, § 18.11
Service of process, § 18.10.D

Notice of deficiency, § 18.2.C, § 18.3.A
Oral argument, § 18.15
Record on appeal, § 18.12

Appendix, § 18.12.D
Procedures, § 18.12.A
Transcript order, § 18.12.B
Transmitting record, § 18.12.C

Standard of review, § 18.6
Abuse of discretion, § 18.6.E
Conclusions of law, § 18.6.B
Findings of fact, § 18.6.A
Mixed questions of law and fact, § 18.6.C
Treasury regulations, § 18.6.D

Stay pending appeal, § 18.14
Tax deficiency determination review, § 18.4

Choice of forum, § 18.4.B
IRS determination, § 18.4.A

Time for appeal
Determination of date of order entry, § 18.8.A
Post-trial motions effect, § 18.8.B

US tax court jurisdiction, § 18.2, § 18.3
Advisory rulings, § 18.3.C
Contempt authority, § 18.3.D

Declaratory judgments, § 18.3.C
Power to set aside own decision, § 18.2.E
Redetermination of tax deficiency, § 18.3.A
Statutory jurisdiction, § 18.2.C
Substantive law applied, § 18.2.B
Supplementary jurisdiction, § 18.2.D
Tax deficiencies, § 18.3.B

Venue on appeal, § 18.9
Declaratory judgments, § 18.9.B
Partnerships, § 18.9.C
Residual venue, § 18.9.E
S corporations, § 18.9.C
Stipulations, § 18.9.D
Time of determination, § 18.9.F
Transfer of venue, § 18.9.G

TELECOMMUNICATIONS ACT
Standard of review, statutory standards, § 12.4.G

TEMPORARY INJUNCTIONS
Certiorari practice in Supreme Court, § 24.7.B

THIRD PARTIES. SEE ALSO INTERVENTION
Bankruptcy appeals, election of forum by other parties, 

§ 16.6.A
Costs on appeal, intervention, § 21.2.D
Multiple-claim cases, multi-party or multi-claim final 

judgments, § 3.3.A.3.c
Standing to sue, prudential considerations, § 4.1.B.2

TIME
Court procedures

Computing time, § 1.3.C
Extensions of time, § 1.3.D
Service of process, § 1.3.B.1

TRANSCRIPT
Agreed statement of record, alternative to transcript, § 8.3.A
Appeals to BAP

Failure to timely file transcript, § 16.12.E
Ordering transcript, § 16.12.D
Transcript preparer duties, § 16.12.E

Bankruptcy appeals in district court, § 16.16.C
Chronology

Civil appeal typical case, Appendix B.1
Criminal appeal typical case, Appendix B.2

Composition of record, transcript of proceedings, § 8.1.B.1.b
Criminal appeals

Defendant appeal, § 19.3.A.3
Expedited appeal, § 19.4.A

Designating standard record, transcript of proceedings, 
§ 8.2.A

Filing with district court
Appellant duties, § 8.5.B.1
Court reporter duties, § 8.5.B.2

Recoverable costs taxable in district court, reporter’s 
transcript, § 21.3.B.2

Transcript of proceedings
Content of order, § 8.2.A.1.e
Costs and payment, § 8.2.A.1.f
Designating transcript, § 8.2.A.1.a
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Designation of evidentiary errors, § 8.2.A.1.b
Duty to order, § 8.2.A.1
Ordering partial transcript, § 8.2.A.2
Sufficiency of evidence, § 8.2.A.1.c
Time for ordering, § 8.2.A.1.d

TRANSFER OF CASES
Collateral orders doctrine, orders not appealable, § 3.3.C.4
Jurisdiction

Locations, § 1.1.E
Territorial limitations, § 3.5.A

U
UNPUBLISHED DECISIONS

Parameters for use, § 13.4.C
Precedent, prior Eighth Circuit decisions, § 23.3.B.4

USURPATION OF JUDICIAL POWER
Defined, § 20.3.B.2

V
VENUE

Administrative agency review, initiating direct review in court 
of appeals, § 17.4.B

Preservation of issues for appeal, process, personal 
jurisdiction, and venue issues, § 12.2.B.1

VIDEOCONFERENCING
Motion practice, requests, § 9.1

VISITING JUDGES
Defined, § 1.4.A.3

VOIR DIRE
Scope of review, voir dire error, § 12.3.B.5

W
WEBSITES

Clerk’s office, § 1.2.E
WOLLMAN, ROGER L., J.

Biographical information, § 1.5.B.1
WRIT OF CERTIORARI. SEE ALSO EXTRAORDINARY 
WRITS

Certiorari practice in Supreme Court, §§ 24.1 to 24.7
Criminal appeals, petition for writ of certiorari, § 19.9.B
Post-decision proceedings, § 14.4
Sanctions, review of court of appeals sanctions, § 22.4.B.3

WRIT OF MANDAMUS. SEE ALSO EXTRAORDINARY 
WRITS

Appropriateness of issuing, supervisory function of review, 
§ 20.3.D.4

Costs on appeal, award of costs, § 21.2.D.3
Function, writ of prohibition vs. writ of mandamus, § 20.3.E
Interlocutory appeal by permission, permission to appeal vs. 

mandamus, § 3.2.C.1.c

Nature and purpose of writ, § 20.1.A.2
Original jurisdiction of court of appeals, § 7.5.B

Operation of writ, § 20.1.A.1
WRIT OF PROHIBITION. SEE ALSO 
EXTRAORDINARY WRITS

Appropriateness of issuing, supervisory function of review, 
§ 20.3.D.4

Function, writ of prohibition vs. writ of mandamus, § 20.3.E
Nature and purpose of writ, § 20.1.A.3
Original jurisdiction of court of appeals, § 7.5.B

Operation of writ, § 20.1.A.1

X, Y, Z
ZONE-OF-INTERESTS TEST

Administrative agency review, persons eligible to seek 
review, § 17.3.C

Standing to sue, § 4.1.B.3.a


