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A
ABILITY TESTS. SEE KNOWLEDGE, SKILLS, 
ABILITIES, AND OTHER CHARACTERISTICS 
(KSAOs) TESTING
ADVERSE ACTION

Defined, Fair Credit Reporting Act (FCRA), 
§ 6.4.B.5

ADVERSE IMPACT. SEE DISPARATE IMPACT 
CLAIMS
ADVERTISING

Diversifying talent pipeline, recruiting underrepre-
sented groups, § 3.3.A

Hiring process, targeted advertising, § 2.3.D
Job postings, appealing to underrepresented 

groups, § 3.2.B
Recruitment, language soliciting applicant with 

employer obligations, § 8.3.B
AFFIRMATIVE ACTION. SEE ALSO DIVERSITY, 
EQUITY, AND INCLUSION (DEI)

Applicant pool, duration of applications, § 1.2.B.5
Equal opportunity employer, liability limiting state-

ments, § 1.2.B.2
Federal contractors, special requirements, § 2.6
Higher education admissions programs, Supreme 

Court decisions, § 3.1
Historical discrimination, § 3.1
Inclusive hiring practices, §§ 3.1 to 3.4
Job advertisements, appealing to underrepre-

sented groups, § 3.2.B
Rooney rule, § 3.4.A.1

Supreme Court impact, § 3.4.A.2
Unsolicited applications, pitfalls, § 1.2.B

AGE DISCRIMINATION IN EMPLOYMENT ACT 
(ADEA)

Applications, potential pitfalls, § 1.2.C
Document retention, applications, § 1.2.E
Interview questions, appropriate vs. inappropriate, 

§ 1.3.C
Social media as screening tool, § 7.2.E

ALCOHOL
Social media as screening tool

Consumption of legal products, § 7.2.D
ALCOHOL TESTING. SEE SUBSTANCE USE 
TESTING
AMERICANS WITH DISABILITIES ACT (ADA)

Applications
Potential pitfalls, § 1.2.C
Reasonable accommodation, § 1.2.B.3

Interview questions, appropriate vs. inappropriate, 
§ 1.3.C

Medical questionnaires and examinations, limita-
tions, § 4.3

Reasonable accommodation, Enforcement 
Guidance: Reasonable Accommodation and 
Undue Hardship under the Americans with 
Disabilities Act, § 4.4.A

Social media as screening tool, § 7.2.E
APPLICANT POOL

Generally, §§ 2.1 to 2.5
Affirmative action, duration of applications, 

§ 1.2.B.5
Applicants

Defined, § 2.2
Hiring discrimination claims, § 2.2.B
Predictive analytics and big data, § 2.2.C
Title VII recordkeeping requirements, § 2.2.A

Characteristics, § 2.1
Defined, § 2.1
Discrimination claim, elements, § 2.2.B
Disparate impact claims, elements, § 2.2.B.2
Disparate treatment claims, direct vs. circum-

stantial evidence, § 2.2.B.1
Electronic application systems, accessibility, 

§ 2.3.E
Hiring process, § 2.3
Qualifications, § 2.1
Recordkeeping, Title VII requirements, § 2.2.A
Unsolicited resumes, policies, § 2.2.A

APPLICANTS
Applicant pool

Hiring discrimination claims, § 2.2.B
Predictive analytics and big data, § 2.2.C
Title VII recordkeeping requirements, § 2.2.A

Defined, § 2.2
Forms, voluntary self-identification of disability, 

form CC-305, Chapter 2 Appendix A
Language, sample provisions for notice to job 

applicants, Chapter 11 Appendix A
Medical questionnaires and examinations, 

disqualification grounds, § 4.3.E
Online presence, social media as screening tool, 

§ 7.1
Outreach and recruiting, hiring process require-

ments, § 2.3.C
Public employers, personnel data release, § 11.5
Reasonable accommodation

Damages for unlawful discrimination, § 4.4.F
Rejecting applicant for requesting accommo-

dation, § 4.4.E
Restrictive covenants

Considerations, § 8.3
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Screening for, § 8.1
Social media as screening tool, § 7.1
Substance use testing, state law, § 4.2.B
Unsuccessful applicants, public employers, § 11.1

APPLICATIONS
Generally, § 1.2
Age Discrimination in Employment Act (ADEA), 

potential pitfalls, § 1.2.C
Americans with Disabilities Act (ADA), potential 

pitfalls, § 1.2.C
Applicants, defined, § 2.2
Contents, § 1.2.A
Document retention, requirements, § 1.2.E
Electronic application systems, accessibility, 

§ 2.3.E
Fair Credit Reporting Act (FCRA), potential pitfalls, 

§ 1.2.C
Genetic Information Nondiscrimination Act (GINA), 

potential pitfalls, § 1.2.C
Immigration Reform and Control Act of 1986 

(IRCA), § 1.2.B.4
Information scope, § 1.2
Language, at-will employment, Chapter 6 

Appendix C
Liability limiting statements, § 1.2.B

Applicant certification, § 1.2.B.5
At-will employment, § 1.2.B.1, § 1.2.E
Equal opportunity employers, § 1.2.B.2
Reasonable accommodation, § 1.2.B.3
Work authorization, § 1.2.B.4

Liability reduction tool, § 1.2.E
Open position requirement, § 1.2.B
Pitfall potentials, § 1.2.C

Criminal history, § 1.2.C.2
Protected characteristics, § 1.2.C.1
Social Security numbers, § 1.2.C.3
State regulations, § 1.2.C.4

Private data, § 11.5
Purpose and pitfalls, § 1.1
Question considerations, necessity and discrimi-

natory effect, § 1.2.C.1
Reasonable accommodation, completing appli-

cation, § 1.2.B.3
Reducing liability, § 1.2.E
Reviewing applications, § 1.2.D

Career progression, § 1.2.D.3
General considerations, § 1.2.D
Job change frequency, § 1.2.D.5
Omitted information, § 1.2.D.6
Qualifications, § 1.2.D.1
Reason for leaving positions, § 1.2.D.4
Use of information, § 1.2.E
Work history, § 1.2.D.2

Salary history, state regulations, § 1.2.C.4
Screening, restrictive covenants, § 8.1
Selection criteria, § 1.3.D
Test questions, § 1.2.A
Time, active application consideration, § 1.2.B.5
Title VII of Civil Rights Act of 1964, potential 

pitfalls, § 1.2.C
Tortious interference with contractual relations, 

at-will employment, § 7.2.G
Unionized workplaces, internal applicants, 

§ 10.2.A.3
Unsolicited applications, pitfalls, § 1.2.B
Veterans’ preference, notice of preference point 

eligibility, § 11.4.D
ARBITRATION

Restrictive covenants, contract terms, § 8.3.C.2
ARTIFICIAL INTELLIGENCE

Applicants, predictive analytics and big data, 
§ 2.2.C

Defined, § 2.5
Hiring process

Challenges and risks, § 2.5
Recruiting, § 2.5

AT-WILL EMPLOYMENT
Applications

Liability limiting statements, § 1.2.B.1, § 1.2.E
Sample language, Chapter 6 Appendix C
Tortious interference with contractual relations, 

§ 7.2.G
Social media as screening tool, tortious inter-

ference with contractual relations, § 7.2.G
ATTORNEY FEES

Discrimination, Section 1983 claims, § 11.7
Liability

DATWA violations, § 4.2.B.9
FCRA violations, § 6.4.C
Lawful consumable products violations, § 6.4.C

Reasonable accommodation, unlawful discrimi-
nation, § 4.4.F

Restrictive covenants, former employer obliga-
tions, § 8.3.C.6

B
BACKGROUND CHECKS. SEE ALSO 
CRIMINAL HISTORY; FAIR CREDIT 
REPORTING ACT (FCRA)

Generally, §§ 6.1 to 6.6
Application of law, differing industries, § 6.1
Ban the Box law

Exceptions, § 6.3.A.2, § 6.3.A.4
Violations, § 6.3.A.6
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Check the Box law, § 6.3.B
Disclosure requirements, § 6.3.B.3
Employers covered, § 6.3.B.1
Exceptions from requirements, § 6.3.B.3
Required actions, § 6.3.B.2

Checklists
Best practices for written employment appli-

cations for employers who intend to seek 
information about criminal background prior 
to extending an unconditional offer, Chapter 
6 Appendix A

Best practices for written employment appli-
cations for employers who intend to take 
adverse action against an applicant based 
on financial or criminal background infor-
mation, Chapter 6 Appendix B

Consumer reporting agencies, limitations and 
compliance issues, § 6.6

Decisions based upon information obtained
Federal law, § 6.5.B
State law, § 6.5.A
Substantive restrictions, § 6.5

Employers, social media as screening tool, § 7.3.B
Fair Credit Reporting Act (FCRA), § 6.4

Compliance requirements, § 6.4.B
Covered employers, § 6.4.A
Enforcement, § 6.4.C
Financial institutions, § 6.4.D.3
Investigative reports, § 6.4.D.1
Trucking industry employees, § 6.4.D.2

FCRA compliance, § 6.4.B
Certification of compliance to agency, § 6.4.B.4
Disposal of consumer report information, 

§ 6.4.B.7
Impact of state law, § 6.4.B.4
Permissible purpose, § 6.4.B.1
Post-adverse action notice, § 6.4.B.6
Pre-adverse action notice, § 6.4.B.5
Stand-alone disclosure requirements, § 6.4.B.2
Written permission from subject of report, 

§ 6.4.B.3
Federal law, § 6.2.B

Decisions based upon information obtained, 
§ 6.5.B

Fair Credit Reporting Act (FCRA), § 6.2.B.1, 
§ 6.4

Title VII of Civil Rights Act of 1964, § 6.2.B.2
Independent contractors, Fair Credit Reporting Act 

(FCRA), § 6.4.A
Job-related business necessity of employer, 

§ 6.5.B
Best practices, § 6.5.B

Language
Examples of non-compliant language in 

disclosure forms, Chapter 6 Appendix C
Summary of rights under the FCRA published 

by the Consumer Financial Protection 
Bureau, Chapter 6 Appendix D

Notice to applicants, specific criminal history 
disqualifications, § 6.3.A.5

Private background check companies, compliance 
issues with reporting law, § 6.6

Public employers
Decisions based upon information obtained, 

§ 6.5.A
Mandatory check laws, § 11.6.B

Resources
Enforcement Guidance on the Consider-

ation of Arrest and Conviction Records 
in Employment Decisions under Title VII, 
§ 6.5.A

Federal guidance, § 6.2.B.2
State law

Ban the Box law, § 6.2.A.1
Check the Box law, § 6.2.A.2
Decisions based upon information obtained, 

§ 6.5.A
MHRA considerations, § 6.5.A

Statutes and regulations, § 6.2
Federal law, § 6.2.B
State law, § 6.2.A

Timing, conditional job offer letter, § 11.3.A
Unionized workplaces, pre-employment screening, 

§ 10.3.B
BAN THE BOX LAW

Generally, § 6.3.A
Applications, § 1.2.C.2
Conduct prohibited, employers, § 6.3.A.1
Criminal background checks, § 6.2.A.1
Employers covered, § 6.3.A.2
Exceptions

Legal obligations to check, § 6.3.A.2
Licensing authorities, § 6.3.A.4
Public employers, § 6.3.A.4
Types of employment, § 6.3.A.2, § 6.3.A.4

FCRA compared, § 6.3.A.1
Notice to applicants, specific criminal history 

disqualifications, § 6.3.A.5
Public employers

Exceptions, § 6.3.A.4
Restrictions on information use, § 6.3.A.3

Violations, § 6.3.A.6
BASIC QUALIFICATIONS

Defined, federal contractors, § 2.6.C.1
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BIG DATA
Applicants, predictive analytics and big data, 

§ 2.2.C
BLUE PENCIL DOCTRINE

Restrictive covenants, reformation for enforce-
ability, § 8.3.C.4

BUSINESS METHODS
Restrictive covenants, protectible interests, § 8.2.A

C
CANNABIS

Drug and Alcohol Testing in the Workplace Act 
(DATWA), medical information gathering, 
§ 4.2.B.5

Social media as screening tool, consumption of 
legal products, § 7.2.D

Substance use testing
Cannabis testing considerations, § 4.2.B.11
Job positions allowing tests, § 4.2.B.11

CERTIFICATION
Applicant information provided, § 1.2.B.5

CHARTS
Public employers, veterans’ preference points 

decision chart, § 11.4.E
CHECK THE BOX LAW

Background checks, report copies to applicants, 
§ 6.2.A.2

Checklist, disclosure requirements, § 6.3.B.3
Employers covered, § 6.3.B.1
Exceptions to requirements, § 6.3.B.3
Required actions, § 6.3.B.2

CHECKLISTS
Background checks

Best practices for written employment appli-
cations for employers who intend to seek 
information about criminal background prior 
to extending an unconditional offer, Chapter 
6 Appendix A

Best practices for written employment appli-
cations for employers who intend to take 
adverse action against an applicant based 
on financial or criminal background infor-
mation, Chapter 6 Appendix B

Check the Box law, disclosure requirements, 
§ 6.3.B.3

Reference checks, permissible vs. impermissible 
questions, § 9.3

CHOICE OF LAW
Restrictive covenants, contract terms, § 8.3.C.1

CIVIL RIGHTS ACTIONS
Public employers, avoiding Section 1983 claims, 

§ 11.7
COGNITIVE ABILITY TESTS

Purpose, § 5.2.B
COLLECTIVE BARGAINING

Duty to bargain, § 10.2
Internal position-filling criteria, § 10.2.A.3
Policy effects, § 10.3
Scope of issues, § 10.6

National Labor Relations Act (NLRA), employer 
social media pitfalls, § 7.3.B

Public employers, internal job-filling procedures, 
§ 10.5

Public Employment Labor Relations Act (PELRA), 
§ 11.6.C
Requirements, § 10.5

Substance use testing, exclusive hiring hall 
criteria, § 10.2.A.2

Union vs. non-union workplaces, § 10.1
COMPUTER FRAUD AND ABUSE ACT (CFAA)

Social media as screening tool, § 7.2.I
CONFIDENTIAL OR PRIVILEGED 
INFORMATION

Non-disclosure restrictions, § 8.2.B.1
Restrictive covenants, protectible interests, § 8.2.A

CONSIDERATION
Restrictive covenants, legal requirements, 

§ 8.2.C.1
CONSIDERS AN INDIVIDUAL FOR 
EMPLOYMENT

Defined, federal contractors, § 2.6.C.1
CONSPIRACY

Legal risks, hiring employee with obligation to 
former employer, § 8.3.A

CONSTRUCT VALIDITY
Defined, validation of test protocol, § 5.5.A.3

CONSUMABLE PRODUCTS. SEE MINNESOTA 
CONSUMABLE PRODUCTS ACT
CONSUMER FINANCIAL PROTECTION 
BUREAU (CFPB)

Enforcement, Fair Credit Reporting Act (FCRA), 
§ 6.4.C.3

CONSUMER REPORT
Check the Box law

Disclosure, § 6.3.B.3
Required actions, § 6.3.B.2

Defined, Fair Credit Reporting Act (FCRA), 
§ 6.2.B.1, § 6.4.A
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Language
Examples of non-compliant language in 

disclosure forms, Chapter 6 Appendix C
Summary of rights under the FCRA published 

by the Consumer Financial Protection 
Bureau, Chapter 6 Appendix D

CONSUMER REPORTING AGENCY
Background checks, limitations and compliance 

issues, § 6.6
Defined, Fair Credit Reporting Act (FCRA), § 6.4.A

CONTACT
Defined, non-solicit restrictions, § 8.2.B.4

CONTENT VALIDITY
Defined, validation of test protocol, § 5.5.A.1

CRIMINAL HISTORY. SEE ALSO 
BACKGROUND CHECKS

Applications, potential pitfalls, § 1.2.C.2
Ban the Box law

Exceptions, § 6.3.A.2
Public employers, § 6.3.A.3, § 6.3.A.4
Violations, § 6.3.A.6

Check the Box law, § 6.3.B
Checklists

Best practices for written employment appli-
cations for employers who intend to seek 
information about criminal background prior 
to extending an unconditional offer, Chapter 
6 Appendix A

Best practices for written employment appli-
cations for employers who intend to take 
adverse action against an applicant based 
on financial or criminal background infor-
mation, Chapter 6 Appendix B

Decisions based upon information obtained, 
substantive restrictions, § 6.5

Enforcement Guidance on the Consideration of 
Arrest and Conviction Records in Employment 
Decisions under Title VII, § 6.2.B.2

Federal law, Title VII of Civil Rights Act of 1964, 
§ 6.2.B.2

Interview questions, appropriate vs. inappropriate, 
§ 1.3.C

Notice to applicants, specific disqualifications, 
§ 6.3.A.5

Resources, Enforcement Guidance on the Consid-
eration of Arrest and Conviction Records in 
Employment Decisions under Title VII, § 6.5.A

State law
Ban the Box law, § 6.2.A.1
Check the Box law, § 6.2.A.2

Timing, conditional job offer letter, § 11.3.A

CRITERION-RELATED VALIDITY
Defined, validation of test protocol, § 5.5.A.2

CUSTOMER LISTS
Restrictive covenants, protectible interests, § 8.2.A

D
DAMAGES

Defend Trade Secrets Act (DTSA), § 8.3.A
Discrimination

Genetic Information Nondiscrimination Act 
(GINA), § 4.5.A

Genetic information state law violations, 
§ 4.5.B

Fair Credit Reporting Act (FCRA)
Negligent violation, § 6.4.C.1
Willful violation, § 6.4.C.2

Reasonable accommodation, damages for 
unlawful discrimination, § 4.4.F

Restrictive covenants, obligations to former 
employers, § 8.3.A

DATA
Defined, § 11.5

DATA PRACTICES. SEE MINNESOTA 
GOVERNMENT DATA PRACTICES ACT 
(MGDPA)
DATWA. SEE DRUG AND ALCOHOL TESTING 
IN THE WORKPLACE ACT
DECLARATORY JUDGMENT

Restrictive covenants, compliance strategies, 
§ 8.3.F

DEFAMATION
Reference checks, responding to reference 

requests, § 9.6
DEFEND TRADE SECRETS ACT (DTSA)

Damages, § 8.3.A
Legal risks, hiring employee with obligation to 

former employer, § 8.3.A
DEFINITIONS

Adverse action, Fair Credit Reporting Act (FCRA), 
§ 6.4.B.5

Applicant, § 2.2
Applicant pool, § 2.1
Artificial intelligence, § 2.5
Basic qualifications, federal contractors, § 2.6.C.1
Considers an individual for employment, federal 

contractors, § 2.6.C.1
Construct validity, validation of test protocol, 

§ 5.5.A.3
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Consumer report, Fair Credit Reporting Act 
(FCRA), § 6.2.B.1, § 6.4.A

Consumer reporting agency, Fair Credit Reporting 
Act (FCRA), § 6.4.A

Contact, non-solicit restrictions, § 8.2.B.4
Content validity, validation of test protocol, 

§ 5.5.A.1
Criterion-related validity, validation of test protocol, 

§ 5.5.A.2
Data, § 11.5
Disability, § 4.4
Disabled veteran, public employers, § 11.4.A
Disparate impact, § 5.4
Employee, substance use testing, § 4.2.B.1
Employment purposes, Fair Credit Reporting Act 

(FCRA), § 6.4.A
Essential function of job, § 4.4
Exclusive hiring hall, unionized workplaces, 

§ 10.2.A.2
Genetic information, § 4.5.B
Government data, § 11.5
Internet or related electronic data technologies, 

federal contractors, § 2.6.C.1
Investigative report, Fair Credit Reporting Act 

(FCRA), § 6.4.D.1
Mansfield rule, § 3.4.A.1
Medical question, EEOC, § 4.3.B
Record, public employers, § 11.6.A
Removal from consideration, federal contractors, 

§ 2.6.C.1
Rooney rule, § 3.4.A.1
Sex, discrimination, § 5.3.A
Terms and conditions of employment

NLRA, § 10.2.A.3
PELRA, § 10.5

Undue hardship, § 4.4.C
Validation

Hiring process, § 2.4.A
Job-relatedness of test protocol, § 5.5.A

Validity generalization, validation of test protocol, 
§ 5.5.B

Veteran, public employers, § 11.4.A
DISABILITY

Defined, § 4.4
DISABLED PERSONS. SEE PERSONS WITH 
DISABILITIES
DISABLED VETERAN

Defined, public employers, § 11.4.A
DISCLOSURE

Check the Box law
Consumer report, § 6.3.B.3
Report copies to applicant, § 6.2.A.2

Required actions, § 6.3.B.2
FCRA compliance, stand-alone disclosure require-

ments, § 6.4.B.2
Language, examples of non-compliant language in 

disclosure forms, Chapter 6 Appendix C
Non-disclosure restrictions, § 8.2.B.1
Reference checks, allowable disclosures, § 9.6

DISCRIMINATION
Applicant pool

Disparate impact claims, § 2.2.B.2
Elements of claim, § 2.2.B

Applicants, defined, § 2.2
Attorney fees, genetic information violations, 

§ 4.5.B
Background checks, job-related business 

necessity of employer, § 6.5.B
Disparate impact claims

Elements, § 2.2.B.2
Unintentional discrimination legal analysis, 

§ 5.3.B.3
Disparate impact theory, § 5.3

Federal and state statutes, § 5.3.A
Identifying disparate impact, § 5.4
Statutorily prohibited unintentional discrimi-

nation, § 5.3.B
Disparate treatment claims, direct vs. circum-

stantial evidence, § 2.2.B.1
Equal opportunity employer, liability limiting state-

ments, § 1.2.B.2
Federal contractor hiring process, self-auditing 

rules, § 2.6.B
Genetic information

Federal law, § 4.5.A
State law, § 4.5.B

Hiring process
DEI strategies, § 2.3.C
Policies to avoid, § 2.3
Reverse discrimination challenges, § 2.3.D
Testing for adverse impact, § 2.4.B

Historical discrimination, § 3.1
Implicit bias

Job advertisements, § 3.2.B
Training and awareness, § 3.4.B

Inclusive hiring practices, §§ 3.1 to 3.4
Interview questions, appropriate vs. inappropriate, 

§ 1.3.C
Job advertisements, appealing to underrepre-

sented groups, § 3.2.B
Knowledge, skills, abilities, and other character-

istics (KSAOs) testing, § 5.1
Public employers, avoiding Section 1983 claims, 

§ 11.7
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Public Employment Labor Relations Act (PELRA), 
union activity questions, § 11.6.C

Reasonable accommodation, damages for 
unlawful discrimination, § 4.4.F

Reference checks, avoiding selective applicant 
checking, § 9.2

Resources, social media as screening tool, § 7.2.E
Social media as screening tool, § 7.2.E
Tables, statutorily protected characteristics, § 5.3.A
Title VII of Civil Rights Act of 1964, background 

checks, § 6.2.B.2
Unionized workplaces

Diversity impact of hiring policies, § 10.3.A
Employer neutral hiring requirement, § 10.4.A

Unsolicited applications, pitfalls, § 1.2.B
Work commencement for conditional hire, 

employer liability for discrimination/retaliation, 
§ 11.3.B.2

DISPARATE IMPACT
Defined, § 5.4

DISPARATE IMPACT CLAIMS
Applicant pool, analysis, § 2.2.B.2
Background checks

Job-related business necessity of employer, 
§ 6.5.B

MHRA considerations, § 6.5.A
Discrimination theory, § 5.3

Federal and state statutes, § 5.3.A
Identifying disparate impact, § 5.4
Statutorily prohibited unintentional discrimi-

nation, § 5.3.B
Evaluating group differences

Analyzing steps of the process, § 5.4.C.4
Frequency of analysis, § 5.4.C.3
Selecting differences to compare, § 5.4.C.2
Small data sets, § 5.4.C.1

Examples, EEOC four-fifth’s rule, § 5.4.A
Federal contractor hiring process, self-auditing 

rules, § 2.6.B
Hiring process, testing for adverse impact, § 2.4.B
Identifying disparate impact

EEOC four-fifth’s rule, § 5.4.A
Evaluating group differences, § 5.4.C
Statistical significance, § 5.4.B

Job-relatedness of test protocol, § 5.5
Knowledge, skills, abilities, and other character-

istics (KSAOs) testing, § 5.1
Legal analysis, unintentional discrimination, 

§ 5.3.B.3
Selection rates

Applicant pool vs. raw numbers, § 5.4
EEOC four-fifth’s rule, § 5.4.A
MHRA analysis, § 5.4.A

Statistical significance, § 5.4.B
Title VII of Civil Rights Act of 1964, background 

checks, § 6.2.B.2
Unintentional discrimination prohibitions

Legal analysis, § 5.3.B.3
Minnesota Human Rights Act (MHRA), 

§ 5.3.B.2
Title VII of Civil Rights Act of 1964, § 5.3.B.1

Validation of test protocol
Construct validity analysis, § 5.5.A.3
Content validity analysis, § 5.5.A.1
Criterion-related validity analysis, § 5.5.A.2
Validity generalization, § 5.5.B

DISPARATE TREATMENT CLAIMS
Applicant pool, direct vs. circumstantial evidence, 

§ 2.2.B.1
DIVERSITY, EQUITY, AND INCLUSION (DEI). 
SEE ALSO AFFIRMATIVE ACTION

Generally, §§ 3.1 to 3.4
Bias interruption, recruiting and hiring, § 3.4.B
Diversifying talent pipeline, § 3.3

Recruiting underrepresented groups, § 3.3.A
Higher education admissions programs, Supreme 

Court decisions, § 3.1
Hiring process

Artificial intelligence, § 2.5
Considerations for employers, § 3.4.B
Developing bias-free and inclusive process, 

§ 3.4
Implicit bias awareness, § 3.4.B
Protected status not considered, § 3.3.B
Strategies, § 2.3.C

Historical discrimination, § 3.1
Impact data, recruiting underrepresented groups, 

§ 3.3.A
Inclusive hiring practices, §§ 3.1 to 3.4
Internship programs, § 3.3.B
Interviewer training, § 3.4.A.2
Job advertisements, appealing to underrepre-

sented groups, § 3.2.B
Job qualifications

Emotional intelligence, § 3.2.A
Reexamining minimum position qualifications, 

§ 3.2.A
Reframing requirements, § 3.2
Skills/experience vs. education, § 3.2.A

Mandate conflicts, § 3.1
Mansfield rule, § 3.4.A
On-ramp programs, § 3.3.B
Public employers, avoiding Section 1983 claims, 

§ 11.7
Rooney rule, § 3.4.A

Defined, § 3.4.A.1
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Supreme Court impact, § 3.4.A.2
Unionized workplaces, diversity impact of hiring 

policies, § 10.3.A
DOCUMENT RETENTION. SEE ALSO 
RECORDKEEPING

Applicant pool, Title VII requirements, § 2.2.A
Applications, requirements, § 1.2.E
Federal contractors

Internet Applicant Rule, § 2.6.C.1
OFCCP record retention rules, § 2.6.C.2

Public employers, records retention laws, § 11.6.A
DRUG AND ALCOHOL TESTING IN THE 
WORKPLACE ACT (DATWA). SEE ALSO 
SUBSTANCE USE TESTING

Attorney fees, employer violations, § 4.2.B.9
Confirmatory tests, § 4.2.B.7
Damages, employer violations, § 4.2.B.9
Employer policies, notice to applicant or 

employees, § 4.2.B.4
Employer violations, liability, § 4.2.B.9
Employers covered by law, § 4.2.B.1
Medical information gathering, § 4.2.B
Positive test results

Conditional offer withdrawal, § 4.2.B.8
Notice to applicant, § 4.2.B.7

Recreational marijuana, application of law, 
§ 4.2.B.5

Refusal to test, applicant consequences, § 4.2.B.6
Retesting, § 4.2.B.7
Testing procedures, requirements, § 4.2.B.5
Unionized workplaces, pre-employment screening, 

§ 10.3.B
When testing allowed, § 4.2.B.2
Who pays for test, § 4.2.B.3

DRUG TESTING. SEE SUBSTANCE USE 
TESTING
DUE DILIGENCE

Restrictive covenants, applicant existing obliga-
tions, § 8.3.B

E
EDUCATION

Applications, contents, § 1.2.A
Job qualifications, skills/experience vs. education, 

§ 3.2.A
Qualifications, reviewing applications, § 1.2.D.1

ELECTRONIC COMMUNICATIONS PRIVACY 
ACT (ECPA)

Social media, applicant privacy claims, § 7.2.A.2

EMOTIONAL INTELLIGENCE
Job qualifications, diversity, equity, and inclusion 

(DEI), § 3.2.A
EMOTIONAL INTELLIGENCE (EI/EQ) TESTS. 
SEE KNOWLEDGE, SKILLS, ABILITIES, AND 
OTHER CHARACTERISTICS (KSAOs) TESTING
EMPLOYEE

Defined, substance use testing, § 4.2.B.1
EMPLOYERS

Background checks (See also BACKGROUND 
CHECKS)
Social media use, § 7.3.B

Internet, cautions and considerations, § 7.4
Liability

Employee social media use, § 7.3.B
Social media as screening tool, § 7.2

Methods of protecting legitimate interests, § 8.2.B
Customer/client non-solicit restrictions, 

§ 8.2.B.4
Employee non-solicit restrictions, § 8.2.B.2
No-poaching restrictions, § 8.2.B.3
Non-compete restrictions, § 8.2.B.5
Non-disclosure restrictions, § 8.2.B.1

Protectible interests, corporate data, § 8.2.A
Reference checks, Internet searches vs. reference 

checks, § 9.5
Restrictive covenants, §§ 8.1 to 8.3

Hiring process pitfalls, § 8.3
Social media as screening tool

Background checks, § 7.3.B
Breach of terms of use or service, § 7.2.B
Computer Fraud and Abuse Act (CFAA), § 7.2.I
Consumption of legal products, § 7.2.D
Defamation, § 7.2.F
Discrimination, § 7.2.E
Fair Credit Reporting Act (FCRA), § 7.2.H
Minnesota Consumer Protection Act, § 7.2.H
Privacy claims, § 7.2.A
Stalking or harassment laws, § 7.2.C
Tortious interference with contractual relations, 

§ 7.2.G
Vicarious liability/respondeat superior, § 7.2.J
Whistleblower claims from employees, § 7.3.A

EMPLOYMENT APPLICATION. SEE 
APPLICATIONS
EMPLOYMENT INTERVIEW. SEE INTERVIEWS
EMPLOYMENT PURPOSES

Defined, Fair Credit Reporting Act (FCRA), § 6.4.A
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EMPLOYMENT TESTING. SEE KNOWLEDGE, 
SKILLS, ABILITIES, AND OTHER 
CHARACTERISTICS (KSAOs) TESTING
EQUAL EMPLOYMENT OPPORTUNITY 
COMMISSION (EEOC)

Ban the box applications, recommendations, 
§ 1.2.C.2

Guidance, background checks, § 6.2.B.2
Medical questionnaires and examinations, medical 

questions scope, § 4.3.B
Reasonable accommodation, Enforcement 

Guidance: Reasonable Accommodation and 
Undue Hardship under the Americans with 
Disabilities Act, § 4.4.A

EQUAL OPPORTUNITY EMPLOYER
Applicant pool, duration of applications, § 1.2.B.5
Applications, liability limiting statements, § 1.2.B.2

EQUITABLE REFORMATION
Restrictive covenants, reformation for enforce-

ability, § 8.3.C.4
ESSENTIAL FUNCTION OF JOB

Defined, § 4.4
EXCLUSIVE HIRING HALL

Defined
Unionized workplaces, § 10.2.A.2

F
FAIR CREDIT REPORTING ACT (FCRA)

Generally, § 6.4
Applications, potential pitfalls, § 1.2.C
Background checks, § 6.2.B.1

Compliance requirements, § 6.4.B
Checklist, best practices for written employment 

applications for employers who intend to take 
adverse action against an applicant based on 
financial or criminal background information, 
Chapter 6 Appendix B

Compliance procedures, § 6.4.B
Certification of compliance to agency, § 6.4.B.4
Disposal of consumer report information, 

§ 6.4.B.7
Impact of state law, § 6.4.B.4
Permissible purpose, § 6.4.B.1
Post-adverse action notice, § 6.4.B.6
Pre-adverse action notice, § 6.4.B.5
Stand-alone disclosure requirements, § 6.4.B.2
Written permission from subject of report, 

§ 6.4.B.3
Consumer report, defined, § 6.4.A
Consumer reporting agency, defined, § 6.4.A

Covered employers, § 6.4.A
Employment purposes, defined, § 6.4.A
Enforcement

FTC and CFPB, § 6.4.C.3
Negligent violation, § 6.4.C.1
Willful violation, § 6.4.C.2

Financial institutions, § 6.4.D.3
Independent contractors, background checks, 

§ 6.4.A
Investigative reports, § 6.4.D.1
Language

Examples of non-compliant language in 
disclosure forms, Chapter 6 Appendix C

Summary of rights under the FCRA published 
by the Consumer Financial Protection 
Bureau, Chapter 6 Appendix D

Resources, disposal of consumer report infor-
mation, § 6.4.B.7

Social media as screening tool, § 7.2.H
Trucking industry employees, § 6.4.D.2

FEDERAL CONTRACTORS
Applicant tracking

Internet Applicant Rule, § 2.6.C.1
OFCCP record retention rules, § 2.6.C.2
OFCCP rules compliance, § 2.6.C.3

Forms, voluntary self-identification of disability, 
form CC-305, Chapter 2 Appendix A

Hiring process
Applicant flow and estimated availability, 

§ 2.6.A
Applicant tracking, § 2.6.C
OFCCP self-auditing rules, § 2.6.B
Special requirements, § 2.6
State employment delivery systems postings, 

§ 2.6.A
Recordkeeping

Internet Applicant Rule, § 2.6.C.1
OFCCP record retention rules, § 2.6.C.2

FEDERAL ELECTRONIC COMMUNICATIONS 
PRIVACY ACT (ECPA)

Social media, applicant privacy claims, § 7.2.A.2
FEDERAL TRADE COMMISSION (FTC)

Enforcement, Fair Credit Reporting Act (FCRA), 
§ 6.4.C.3

FINANCIAL BACKGROUND CHECKS. SEE 
BACKGROUND CHECKS
FINANCIAL INSTITUTIONS

Background checks, Fair Credit Reporting Act 
(FCRA), § 6.4.D.3
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FIRST AMENDMENT RIGHTS
Public employers, avoiding Section 1983 claims, 

§ 11.7
FORMS

Hiring process, voluntary self-identification of 
disability, form CC-305, Chapter 2 Appendix A

Public employers
Sample authorization and release for job appli-

cations, Chapter 11 Appendix A
Sample data privacy notification for job appli-

cations, Chapter 11 Appendix A
Sample MGDPA release of information for 

job applicants’ current/former employers, 
Chapter 11 Appendix A

Sample notice to veteran who was not 
selected, Chapter 11 Appendix A

Sample veterans’ preference notice for job 
application, Chapter 11 Appendix A

FRANCHISES
No-poaching restrictions, recruiting from another 

franchisee, § 8.2.B.3

G
GARDEN LEAVE

Restrictive covenants, compliance strategies, 
§ 8.3.F

GENETIC INFORMATION
Defined, § 4.5.B

GENETIC INFORMATION 
NONDISCRIMINATION ACT (GINA)

Applications, potential pitfalls, § 1.2.C
Medical information, § 4.5.A

GOODWILL
Restrictive covenants, protectible interests, § 8.2.A

GOVERNMENT DATA. SEE ALSO MINNESOTA 
GOVERNMENT DATA PRACTICES ACT 
(MGDPA)

Defined, § 11.5

H
HANDICAPPED PERSONS. SEE PERSONS 
WITH DISABILITIES
HIGHER EDUCATION

DEI admissions programs, Supreme Court 
decisions, § 3.1

HIRING PROCESS
Generally, § 2.3
Applicant requirements, § 2.3.E

Artificial intelligence, § 2.5
Challenges and risks, § 2.5

Background checks (See BACKGROUND 
CHECKS)

Creating requisition, § 2.3.A
DEI strategies, § 2.3.C
Discrimination claims, policies to avoid, § 2.3
Diversity, equity, and inclusion (DEI)

Developing bias-free and inclusive process, 
§ 3.4

Protected status not considered, § 3.3.B
Electronic application systems, accessibility, 

§ 2.3.D
Federal contractors

Applicant tracking, § 2.6.C
OFCCP record retention rules, § 2.6.C.2
OFCCP self-auditing rules, § 2.6.B
Special requirements, § 2.6
State employment delivery systems postings, 

§ 2.6.A
Forms, voluntary self-identification of disability, 

form CC-305, Chapter 2 Appendix A
Implicit bias, training and awareness, § 3.4.B
Job advertisements, appealing to underrepre-

sented groups, § 3.2.B
Job requisitions and postings, § 2.3.A
Knowledge, skills, abilities, and other character-

istics (KSAOs) testing, §§ 5.1 to 5.7
Employer discretion, § 5.6.C.2

Legal requirements, § 2.3.B
Needs identification, § 2.3.A
Offer letter, restrictive covenant compliance 

language, § 8.3.D
Outreach for applicants, § 2.3.C
Pay transparency requirements, § 2.3.B
Public Employment Labor Relations Act (PELRA), 

hiring process impact, § 11.6.C
Reasonable accommodation, § 4.4.A
Recruiting (See RECRUITING)
Reference checks, §§ 9.1 to 9.7
Restrictive covenants, considerations, § 8.3
Reverse discrimination challenges, § 2.3.D
Rooney rule, § 3.4.A.1
Screening applicants (See SCREENING APPLI-

CANTS)
Selecting interviewees, § 2.3.E, § 2.4

Testing for adverse impact, § 2.4.B
Uniform Guidelines on Employee Selection 

Procedures, § 2.4.A
Validation of procedures, § 2.4.A

Social media as screening tool, § 7.1
Training and awareness, implicit bias, § 3.4.B
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Unionized workplaces
Exclusive hiring hall, § 10.2.A.2
Filling position with current employee, 

§ 10.2.A.3
Hiring from outside workplace, § 10.2.A.1
Union status neutral hiring, § 10.4.A

Unique opening vs. groups of positions, § 2.3.A
Unsolicited resumes, procedures, § 2.3.E
Vietnam Era Veterans Readjustment Assistance 

Act (VEVRAA), state employment delivery 
systems postings, § 2.6.A

HUMAN RIGHTS. SEE MINNESOTA HUMAN 
RIGHTS ACT (MHRA)

I
IMMIGRATION REFORM AND CONTROL ACT 
OF 1986 (IRCA)

Applications, work authorization, § 1.2.B.4
IMPLICIT BIAS

Hiring process, training and awareness, § 3.4.B
Job advertisements, appealing to underrepre-

sented groups, § 3.2.B
INDEMNIFICATION

Restrictive covenants, new employees vs. former 
employers, § 8.3.D

INDEPENDENT CONTRACTORS
Background checks, Fair Credit Reporting Act 

(FCRA), § 6.4.A
INTEGRITY TESTS

Purpose, § 5.2.B
INTERNET

Employers, cautions and considerations, § 7.4
Public employers, avoiding Section 1983 claims, 

§ 11.7
Reference checks, Internet searches vs. reference 

checks, § 9.5
Social media, §§ 7.1 to 7.4

INTERNET OR RELATED ELECTRONIC DATA 
TECHNOLOGIES

Defined, federal contractors, § 2.6.C.1
INTERNSHIPS

Diversity, equity, and inclusion (DEI), on-ramp 
programs, § 3.3.B

INTERVIEWS
Behavioral interview, § 1.3.B.3
Conducting interview

Information exchange, § 1.3.F.2
Introduction, § 1.3.F.1
Protected information treatment, § 1.3.F.2

Wrap-up, § 1.3.F.3
Conducting the interview, § 1.3.F
Considerations, § 1.3.H
Evaluating interviews, § 1.3.G
Purpose and pitfalls, § 1.1, § 1.3
Questions, appropriate vs. inappropriate, § 1.3.C
Restrictive covenants, clarifying compliance 

commitment, § 8.3.B
Role of interview, § 1.3.H
Screening interviews, § 1.3.A
Selecting interviewers, § 1.3.E
Selection criteria, § 1.3.D
Selection interviews, purpose, § 1.3.B
Stress interview, § 1.3.B.5
Structured interview, § 1.3.B.2
Tables, appropriate vs. inappropriate interview 

questions, § 1.3.C
Task-oriented interview, § 1.3.B.4
Training interviewers, § 1.3.E
Unstructured interview, § 1.3.B.1

INVESTIGATIVE REPORT
Check the Box law, required actions, § 6.3.B.2
Defined, Fair Credit Reporting Act (FCRA), 

§ 6.4.D.1

J
JANITOR CLAUSES

Restrictive covenants, reasonableness, § 8.2.C.3
JOB POSTINGS

Generally, § 2.3
Pay transparency requirements, § 2.3.B

JOB QUALIFICATIONS
Diversity, equity, and inclusion (DEI), reframing 

requirements, § 3.2

K
KNOWLEDGE, SKILLS, ABILITIES, AND 
OTHER CHARACTERISTICS (KSAOs) TESTING

Generally, §§ 5.1 to 5.7
Ability tests, § 5.2.B
Bias elimination effect, § 5.2.A
Cognitive ability tests, § 5.2.B
Commercially available tests, validity general-

ization, § 5.5.B
Conditional job offers, public employers, § 11.3
Discrimination

Disparate impact theory, § 5.3
Identifying disparate impact, § 5.3

Disparate impact claims, § 5.1
Job-relatedness of test protocol, § 5.5

Emotional intelligence (EI/EQ) tests, § 5.2.B
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Forms of tests, employer discretion, § 5.2.B
Hiring process, employer discretion, § 5.6.C.2
Integrity tests, § 5.2.B
Interviews

Behavioral interview, § 1.3.B.3
Stress interview, § 1.3.B.5

Knowledge-based tests, § 5.2.B
Medical examinations, analysis and limitations, 

§ 5.6.A
Paper-and-pencil testing, benefits, § 5.2.A
Personality tests, § 5.2.B
Persons with disabilities, job-related criteria and 

business necessity, § 5.6.B
Purpose, § 5.2
Recordkeeping requirements, § 5.6.C

Data on adverse impact, § 5.6.C.1
Smaller employer procedures, § 5.6.C.3
Validity documentation, § 5.6.C.2

Resources, test instrument development, § 5.7
Skill-based tests, § 5.2.B
Test selection, validity generalization, § 5.5.B
Unionized workplaces, diversity impact of hiring 

policies, § 10.3.A
Validation of test protocol, § 5.1

Construct validity analysis, § 5.5.A.3
Content validity analysis, § 5.5.A.1
Criterion-related validity analysis, § 5.5.A.2
Validity generalization, § 5.5.B

L
LANGUAGE

Background checks
Examples of non-compliant language in 

disclosure forms, Chapter 6 Appendix C
Summary of rights under the FCRA published 

by the Consumer Financial Protection 
Bureau, Chapter 6 Appendix D

Disclosure, examples of non-compliant language 
in disclosure forms, Chapter 6 Appendix C

Public employers
Conditional job offer letter, § 11.3.A
Governing body designation of hiring authority, 

§ 11.2
Personnel data release, § 11.5
Requirements for binding offers, § 11.2
Sample provisions for notice to job applicants, 

Chapter 11 Appendix A
Restrictive covenants, contract terms, § 8.3.C

LAW ENFORCEMENT AGENCIES
Conditional job offers, physical examinations 

restrictions, § 11.3
Private data, § 11.5

LAW FIRMS
Diversity, equity, and inclusion (DEI), Mansfield 

rule, § 3.4.A

M
MANSFIELD RULE

Defined, § 3.4.A.1
MARIJUANA. SEE CANNABIS
MEDICAL CANNABIS. SEE CANNABIS
MEDICAL INFORMATION

Generally, §§ 4.1 to 4.6
Discrimination, Genetic Information Nondiscrimi-

nation Act (GINA), § 4.5.A
Genetic information

Defined, § 4.5.B
Federal law, § 4.5.A
State law, § 4.5.B

Genetic Information Nondiscrimination Act (GINA), 
§ 4.5.A

KSAOs tests as medical examinations, analysis 
and limitations, § 5.6.A

Limitations, § 4.1
Application of law, § 4.6

Medical questionnaires and examinations, § 4.3
Applicant disqualification grounds, § 4.3.E
Employer inquiry timing, § 4.3.A
Improper inquiries and exam requests, § 4.3.G
Maintaining medical data, § 4.3.F
Medical questions scope per EEOC, § 4.3.B
Scope of pre-conditional-offer questions, 

§ 4.3.C
Timing of applicant medical answers or exam, 

§ 4.3.D
Minnesota Drug and Alcohol Testing in the 

Workplace Act (DATWA), § 4.2.B
Cannabis use, § 4.2.B.5

Persons with disabilities, reasonable accommo-
dation, § 4.4

Public employers, restrictions on physical exami-
nation, § 11.3

Restrictions, § 4.1
Substance use testing, § 4.2

Cannabis testing considerations, § 4.2.B.11
Chain-of-custody procedures, § 4.2.B.5
Employer violations, § 4.2.B.9
Employers covered by DATWA, § 4.2.B.1
Federal law, § 4.2.A
Laboratory requirements, § 4.2.B.5
Minnesota Consumable Products Act, 

§ 4.2.B.10
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Notice of policy to applicant/employees, 
§ 4.2.B.4

Paying for test, § 4.2.B.3
Positive result, § 4.2.B.7
Refusal to take test, § 4.2.B.6
State law, § 4.2.B
Time and equality of testing, § 4.2.B.2
Withdrawing conditional offer of employment, 

§ 4.2.B.8
Written notice of policy to applicant, § 4.2.B.4

MEDICAL QUESTION
Defined, EEOC, § 4.3.B

MERGERS AND ACQUISITIONS
Restrictive covenants, assignment clauses, 

§ 8.3.C.5
MINNESOTA CONSUMABLE PRODUCTS ACT

Social media as screening tool, consumption of 
legal products, § 7.2.D

Substance use testing, § 4.2.B.10
MINNESOTA CONSUMER PROTECTION ACT

Social media as screening tool, § 7.2.H
MINNESOTA DRUG AND ALCOHOL TESTING 
IN THE WORKPLACE ACT (DATWA). SEE 
DRUG AND ALCOHOL TESTING IN THE 
WORKPLACE ACT (DATWA)
MINNESOTA GOVERNMENT DATA PRACTICES 
ACT (MGDPA)

Application of law, § 11.5
Language

Sample MGDPA release of information, 
Chapter 11 Appendix A

Sample provisions for notice to job applicants, 
Chapter 11 Appendix A

MINNESOTA HUMAN RIGHTS ACT (MHRA)
Discrimination, disparate impact claims, § 5.3.B.2
Medical questionnaires and examinations, limita-

tions, § 4.3
Social media as screening tool, § 7.2.E

MINNESOTA MULTIPHASIC PERSONALITY 
INVENTORY (MMPI)

KSAOs tests as medical examinations, analysis 
and limitations, § 5.6.A

MINNESOTA RECORDS RETENTION ACT
Application of law, § 11.6.A

MINNESOTA VETERANS’ PREFERENCE ACT 
(VPA)

Generally, § 11.4
Excluded positions, § 11.4.B
Removal for cause, veterans hired, § 11.3.B.1

MINNESOTA WHISTLEBLOWER ACT
Employer social media use pitfalls, § 7.3.A

N
NATIONAL LABOR RELATIONS ACT (NLRA)

Employer social media pitfalls, § 7.3.B
Unionized workplaces, duty to bargain, § 10.2.A

NEGLIGENT HIRING
Reference checks, getting key information, § 9.3

NO-POACHING RESTRICTIONS
Recruiting from another franchisee, § 8.2.B.3

NON-COMPETE RESTRICTIONS
Methods of protecting employer interests, 

§ 8.2.B.5
Prior employer obligations, attorney fees, § 8.3.C.6

NON-DISCLOSURE RESTRICTIONS
Confidential or privileged information, § 8.2.B.1

NON-SOLICIT RESTRICTIONS
Employee/colleague recruitment, § 8.2.B.2
Restrictive covenants, methods of protecting 

employer interests, § 8.2.B.4

O
OFFICE OF FEDERAL CONTRACT 
COMPLIANCE PROGRAMS (OFCCP)

Federal contractor hiring process
Enforcement, § 2.6.A, § 2.6.C
Self-auditing rules, § 2.6.B

ON-RAMP PROGRAMS
Diversity, equity, and inclusion (DEI), § 3.3.B

P
PATENTS

Restrictive covenants, protectible interests, § 8.2.A
PELRA. SEE PUBLIC EMPLOYMENT LABOR 
RELATIONS ACT
PERSONALITY TESTS. SEE KNOWLEDGE, 
SKILLS, ABILITIES, AND OTHER 
CHARACTERISTICS (KSAOs) TESTING
PERSONS WITH DISABILITIES

Electronic application systems, accessibility, 
§ 2.3.E

Forms, voluntary self-identification of disability, 
form CC-305, Chapter 2 Appendix A

Knowledge, skills, abilities, and other character-
istics (KSAOs) testing, job-related criteria and 
business necessity, § 5.6.B
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Reasonable accommodation, § 4.4
Damages for unlawful discrimination, § 4.4.F
Enforcement Guidance: Reasonable Accom-

modation and Undue Hardship under the 
Americans with Disabilities Act, § 4.4.A

Veterans’ preference
Identifying eligibility, § 11.4.A
Points system, § 11.4.B

POPULAR NAME LAWS
Age Discrimination in Employment Act (ADEA)

Applications, § 1.2.C
Interview questions, § 1.3.C
Social media as screening tool, § 7.2.E

Americans with Disabilities Act (ADA)
Applications, § 1.2.B.3, § 1.2.C
Interview questions, § 1.3.C
Medical questionnaires and examinations, 

§ 4.3
Social media as screening tool, § 7.2.E

Ban the Box law, § 6.2.A.1, § 6.3.A
Applications, § 1.2.C.2

Check the Box law, § 6.2.A.2, § 6.3.B
Computer Fraud and Abuse Act (CFAA), social 

media as screening tool, § 7.2.I
Defend Trade Secrets Act (DTSA), hiring 

employee with obligation to former employer, 
§ 8.3.A

Drug and Alcohol Testing in the Workplace Act 
(DATWA), unionized workplaces, § 10.3.B

Fair Credit Reporting Act (FCRA)
Applications, § 1.2.C.2
Background checks, § 6.2.B.1
Social media as screening tool, § 7.2.H

Federal Electronic Communications Privacy Act 
(ECPA), applicant privacy claims, § 7.2.A.2

Genetic Information Nondiscrimination Act (GINA)
Applications, § 1.2.C
Medical information, § 4.5.A

Immigration Reform and Control Act of 1986 
(IRCA), § 1.2.B.4

Minnesota Consumable Products Act, substance 
use testing, § 4.2.B.10

Minnesota Consumer Protection Act, social media 
as screening tool, § 7.2.H

Minnesota Drug and Alcohol Testing in the 
Workplace Act (DATWA), § 4.2.B

Minnesota Government Data Practices Act 
(MGDPA), application of law, § 11.5

Minnesota Human Rights Act (MHRA)
Disparate impact claims, § 5.3.B.2
Medical questionnaires and examinations, 

§ 4.3
Social media as screening tool, § 7.2.E

Minnesota Records Retention Act, application of 
law, § 11.6.A

Minnesota Veterans’ Preference Act (VPA)
Application of law, § 11.4
Excluded positions, § 11.4.B
Removal for cause, § 11.3.B.1

Minnesota Whistleblower Act, employer social 
media use pitfalls, § 7.3.A

National Labor Relations Act (NLRA)
Duty to bargain, § 10.2.A
Employer social media pitfalls, § 7.3.B

Public Employment Labor Relations Act (PELRA), 
§ 10.5
Data practices, § 11.5

Stored Communications Act (SCA), applicant 
privacy claims, § 7.2.A.2

Title VII of Civil Rights Act of 1964
Applications, § 1.2.C
Background checks, § 6.2.B.2
Disparate impact claims, § 5.3.B.1
Interview questions, § 1.3.C
Social media as screening tool, § 7.2.E

Uniform Trade Secrets Act, hiring employee with 
obligation to former employer, § 8.3.A

Vietnam Era Veterans Readjustment Assistance 
Act (VEVRAA), state employment delivery 
systems postings, § 2.6.A

PRIVACY RIGHTS
Data privacy laws, compliance, § 11.5
Expectation of privacy, Stored Communications 

Act (SCA), § 7.2.A.2
Language, sample provisions for notice to job 

applicants, Chapter 11 Appendix A
Social media, § 7.2.A

PROMISSORY ESTOPPEL
Public employers, claims against, § 11.2

PUBLIC EMPLOYERS
Generally, §§ 11.1 to 11.7
100-point screening system

Documenting criteria and decisions, § 11.4.C.1
Ranking applicants, § 11.4.C.2

Attorney fees, Section 1983 claims, § 11.7
Background checks

Decisions based upon information obtained, 
§ 6.5.A

Employees subject to mandatory check, 
§ 11.6.B

Mandatory check laws, § 11.6.B
Ban the Box law

Exceptions, § 6.3.A.4
Restrictions on information use, § 6.3.A.3
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Charts, veterans’ preference points decision chart, 
§ 11.4.E

Claims against, unsuccessful applicants, § 11.1
Collective bargaining

Internal job-filling procedures, § 10.5
Salary schedule, § 11.6.C

Conditional job offer
Advantages vs. disadvantages, § 11.3
Offer procedures, § 11.3.A
Physical examinations restrictions, § 11.3
Timing work commencement, § 11.3.B

Considerations, legal and practical, § 11.1
Data privacy laws, compliance, § 11.5
Department heads, veterans’ preference excluded 

positions, § 11.4.B
Disabled veteran

Defined, § 11.4.A
Point system, § 11.4.B

Discrimination
Avoiding Section 1983 claims, § 11.7
Hiring process, § 11.6.C

Duty to bargain, scope of issues, § 10.6
Forms

Sample authorization and release for job appli-
cations, Chapter 11 Appendix A

Sample data privacy notification for job appli-
cations, Chapter 11 Appendix A

Sample MGDPA release of information for 
job applicants’ current/former employers, 
Chapter 11 Appendix A

Sample notice to veteran who was not 
selected, Chapter 11 Appendix A

Sample veterans’ preference notice for job 
application, Chapter 11 Appendix A

Governing body designation, hiring authority, 
§ 11.2

Grievance procedure, § 10.5
Hiring authority, powers and duties, § 11.2
Internal job-filling procedures, as subject of 

collective bargaining, § 10.5
Job descriptions, hiring authority identification, 

§ 11.2
Language

Conditional job offer letter, § 11.3.A
Governing body designation of hiring authority, 

§ 11.2
Personnel data release, § 11.5
Requirements for binding offers, § 11.2

Medical information, restrictions on physical 
examination, § 11.3

Minnesota Government Data Practices Act 
(MGDPA), application of law, § 11.5

Minnesota Records Retention Act, application of 
law, § 11.6.A

Minnesota Veterans Preference Act (VPA)
Application of law, § 11.4
Removal for cause, § 11.3.B.1

Personnel data, § 11.5
Job applicant release, § 11.5
Successful applicant information, § 11.6.A

Private data, § 11.5
Records retention, § 11.6.A

Public Employment Labor Relations Act (PELRA)
Collective bargaining, § 11.6.C
Data practices, § 11.5
Hiring process impact, § 11.6.C
Requirements, § 10.5
Union activity questions, § 11.6.C

Public sector vs. private sector employers, § 11.1
Records retention laws, § 11.6.A
Screening applicants, potential pitfalls, § 11.1
Social media screening, avoiding Section 1983 

claims, § 11.7
Timing, conditional job offer letter, § 11.3.A
Unsuccessful applicants, § 11.1

Common claims, § 11.2
Veteran, defined, § 11.4.A
Veterans’ preference

100-point screening system, § 11.4.C.1
Application of law, § 11.4
Compliance in hiring, § 11.4.C
Disabled veterans points, § 11.4.B
Excluded positions, § 11.4.B
Identifying eligibility, § 11.4.A
Notice of preference point eligibility, § 11.4.D
Preference points decision chart, § 11.4.E

Work commencement for conditional hire
Employer liability for discrimination/retaliation, 

§ 11.3.B.2
Liability for actions of hire, § 11.3.B.3
Potential pitfalls, § 11.3.B
Satisfaction of conditions, § 11.3.B.1

PUBLIC EMPLOYMENT LABOR RELATIONS 
ACT (PELRA)

Collective bargaining, § 11.6.C
Data practices, § 11.5
Public employer requirements, § 10.5

Q
QUALIFICATIONS

Applicant pool, § 2.1
Reviewing applications, § 1.2.D.1
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R
REASONABLE ACCOMMODATION

Generally, § 4.4
Applicant notice of need, § 4.4.B
Applications, completing application, § 1.2.B.3
Attorney fees, unlawful discrimination, § 4.4.F
Damages for unlawful discrimination, § 4.4.F
Disqualifying applicant for requesting accommo-

dation, § 4.4.E
Employer inquiry on need for accommodation, 

§ 4.4.D
Enforcement Guidance: Reasonable Accom-

modation and Undue Hardship under the 
Americans with Disabilities Act, § 4.4.A

Hiring process, § 4.4.A
Persons with disabilities, § 4.4
Rejecting applicant for requesting accommodation, 

§ 4.4.E
Undue hardship, defined, § 4.4.C

RECORD
Defined, public employers, § 11.6.A

RECORDKEEPING. SEE ALSO DOCUMENT 
RETENTION

Applicant pool, Title VII requirements, § 2.2.A
Federal contractors

Internet Applicant Rule, § 2.6.C.1
OFCCP record retention rules, § 2.6.C.2

Knowledge, skills, abilities, and other character-
istics (KSAOs) testing
Data on adverse impact, § 5.6.C.1
Smaller employer procedures, § 5.6.C.3
Validity documentation, § 5.6.C.2

Medical questionnaires and examinations, 
maintaining medical data, § 4.3.F

Public employers, records retention laws, § 11.6.A
Reference checks, documenting information 

gathered, § 9.4
RECREATIONAL MARIJUANA. SEE ALSO 
CANNABIS

Drug and Alcohol Testing in the Workplace Act 
(DATWA), medical information gathering, 
§ 4.2.B.5

Substance use testing
Cannabis testing considerations, § 4.2.B.11
Job positions allowing tests, § 4.2.B.11

RECRUITING
Generally, § 2.3.C
Diversifying talent pipeline, recruiting underrepre-

sented groups, § 3.3.A
Due diligence, applicant existing obligations, 

§ 8.3.B

Hiring process
Artificial intelligence, § 2.5
DEI strategies, § 2.3.C

Restrictive covenants, §§ 8.1 to 8.3
Rooney rule, Supreme Court impact, § 3.4.A.2

RED PENCIL DOCTRINE
Restrictive covenants, reformation for enforce-

ability, § 8.3.C.4
REFERENCE CHECKS

Generally, §§ 9.1 to 9.7
Allowable disclosures, § 9.6
Checklists, permissible vs. impermissible 

questions, § 9.3
Considerations, § 9.1
Consistency, avoiding selective applicant 

checking, § 9.2
Defamation dangers, § 9.6
Disclosure

Credible evidence of issue, § 9.6
Harm prevention issues, § 9.6

Documenting information gathered, § 9.4
Improper information to obtain, § 9.3
Internet searches vs. reference checks, § 9.5
Language

Sample authorization and release for appli-
cants, Chapter 11 Appendix A

Sample notice to veteran not selected, Chapter 
11 Appendix A

Limitations of usefulness, § 9.7
Negligent hiring, getting key information, § 9.3
Neutral approach, § 9.2
Purpose, § 9.1
Questions to ask, § 9.3
Resistance, limited information from references, 

§ 9.3
Responding to reference requests, § 9.6
Timing, conditional job offer letter, § 11.3.A

REFERENCES
Applications, contents, § 1.2.A

REMOVAL FROM CONSIDERATION
Defined, federal contractors, § 2.6.C.1

RESOURCES
Background checks

Enforcement Guidance on the Consider-
ation of Arrest and Conviction Records 
in Employment Decisions under Title VII, 
§ 6.5.A

Federal guidance, § 6.2.B.2
Discrimination, social media as screening tool, 

§ 7.2.E
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Fair Credit Reporting Act (FCRA), disposal of 
consumer report information, § 6.4.B.7

Knowledge, skills, abilities, and other character-
istics (KSAOs) testing, test instrument devel-
opment, § 5.7

RESPONDEAT SUPERIOR
Social media, employer pitfalls from screening 

use, § 7.2.J
RESTRICTIVE COVENANTS

Generally, §§ 8.1 to 8.3
Advice of counsel, reliance upon as defense, 

§ 8.3.E
Compliance, creating evidence of, § 8.3.D
Compliance strategies

Garden leave, § 8.3.F
Phased approach, § 8.3.F
Potentially enforceable restrictions, § 8.3.F
Waiver from former employer, § 8.3.F

Contract terms
Arbitration, § 8.3.C.2
Assignment clauses, § 8.3.C.5
Attorney fees and costs, § 8.3.C.6
Reformation for enforceability, § 8.3.C.4
Severability of terms, § 8.3.C.3

Damages, obligations to former employers, § 8.3.A
Defend Trade Secrets Act (DTSA), hiring 

employee with obligation to former employer, 
§ 8.3.A

Due diligence, applicant existing obligations, 
§ 8.3.B

Employee/colleague recruitment, non-solicit 
restrictions, § 8.2.B.2

Indemnification, new employees vs. former 
employers, § 8.3.D

Interviews, clarifying compliance requirements, 
§ 8.3.B

Language
Frequently used comparable terms, § 8.3.B
Non-use of third party trade secrets, § 8.3.D

Legal requirements, § 8.2.C
Consideration, § 8.2.C.1
Reasonableness, § 8.2.C.3
Restriction scope vs. protectible interest, 

§ 8.2.C.2
Legal risks, hiring employee with obligation to 

former employer, § 8.3.A
Methods of protecting employer interests

Customer/client non-solicit restrictions, 
§ 8.2.B.4

No-poaching restrictions, § 8.2.B.3
Non-compete restrictions, § 8.2.B.5
Non-disclosure restrictions, § 8.2.B.1
Non-solicit restrictions, § 8.2.B.2

Protectible interests, safeguarding data, § 8.2.A
Screening applicants, § 8.1
State law, limitations, § 8.1
Tortious interference with contract defense

Advice and reliance proof, § 8.3.E.3
Creating justification evidence, § 8.3.E
Reasonable, good faith reliance on counsel, 

§ 8.3.E.2
Selecting counsel to provide advice, § 8.3.E.1

Types of agreements, § 8.1
Uniform Trade Secrets Act, hiring employee with 

obligation to former employer, § 8.3.A
RETALIATION

Work commencement for conditional hire, 
employer liability for discrimination/retaliation, 
§ 11.3.B.2

REVERSE DISCRIMINATION CLAIMS
Diversity, equity, and inclusion (DEI)

Internship/on-ramp programs, § 3.3.B
Rooney rule, § 3.4.A

ROONEY RULE
Defined, § 3.4.A.1

S
SALARY

Collective bargaining, salary schedule, § 11.6.C
History vs. expectations

Applications, § 1.2.A
State regulations, § 1.2.C.4

Job postings, pay transparency requirements, 
§ 2.3.B

Reference checks, improper information to obtain, 
§ 9.3

SCHOOL DISTRICTS
Background checks, mandatory check laws, 

§ 11.6.B
Veterans’ preference, 100-point screening system 

exceptions, § 11.4.C.1
SCREENING APPLICANTS

Due diligence, applicant existing obligations, 
§ 8.3.B

Knowledge, skills, abilities, and other character-
istics (KSAOs) testing, §§ 5.1 to 5.7

Public employers, potential pitfalls, § 11.1
Public Employment Labor Relations Act (PELRA), 

requirements, § 10.5
Restrictive covenants, screening for, § 8.1
Social media, §§ 7.1 to 7.4

Employer pitfalls, § 7.2
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Unionized workplaces
Internal applicants, § 10.2.A.3
Pre-employment screening, § 10.3.B

Veterans’ preference, 100-point screening system, 
§ 11.4.C.1

SELECTION CRITERIA
Qualifications, rating, § 1.3.D

SENIORITY
Unionized workplaces, internal applicants, 

§ 10.2.A.3
SEX

Defined, discrimination, § 5.3.A
SKILL-BASED TESTS. SEE KNOWLEDGE, 
SKILLS, ABILITIES, AND OTHER 
CHARACTERISTICS (KSAOs) TESTING
SOCIAL MEDIA

Generally, §§ 7.1 to 7.4
Advertising, job postings, § 2.3.D
Applicant privacy claims, § 7.2.A

Invasion of privacy, § 7.2.A.1
Proposed legislation, § 7.2.A.3
State law protections, § 7.2.A.3
Stored Communications Act (SCA), § 7.2.A.2

Employer pitfalls from employees, § 7.3
National Labor Relations Act (NLRA) activity, 

§ 7.3.B
Whistleblower claims, § 7.3.A

Employer pitfalls from screening use
Breach of terms of use or service, § 7.2.B
Computer Fraud and Abuse Act (CFAA), § 7.2.I
Consumption of legal products, § 7.2.D
Defamation, § 7.2.F
Discrimination, § 7.2.E
Fair Credit Reporting Act (FCRA), § 7.2.H
Minnesota Consumer Protection Act, § 7.2.H
Privacy claims, § 7.2.A
Stalking or harassment claims, § 7.2.C
Tortious interference with contractual relations, 

§ 7.2.G
Vicarious liability/respondeat superior, § 7.2.J

Expectation of privacy, Stored Communications 
Act (SCA), § 7.2.A.2

Minnesota Whistleblower Act, employer potential 
pitfalls, § 7.3.A

National Labor Relations Act (NLRA), employer 
potential pitfalls, § 7.3.B

Public employers, avoiding Section 1983 claims, 
§ 11.7

Reference checks, Internet searches vs. reference 
checks, § 9.5

Resources, social media as screening tool, § 7.2.E

Screening applicants, § 7.1
Employee whistleblower claims, § 7.3.A
Employer pitfalls, § 7.2

SOCIAL SECURITY NUMBER
Applications, pitfall potentials, § 1.2.C.3

SPOUSES
Veterans’ preference, identifying eligibility, § 11.4.A

STORED COMMUNICATIONS ACT (SCA)
Social media, applicant privacy claims, § 7.2.A.2

SUBSTANCE USE TESTING. SEE ALSO DRUG 
AND ALCOHOL TESTING IN THE WORKPLACE 
ACT (DATWA)

Generally, § 4.2
Alcohol, job positions allowing tests, § 4.2.B.11
Cannabis testing considerations, § 4.2.B.11
Chain-of-custody procedures, § 4.2.B.5
Employer violations, § 4.2.B.9
Employers covered by DATWA, § 4.2.B.1
Federal law, § 4.2.A
Laboratory requirements, § 4.2.B.5
Legal substances

Job positions allowing tests, § 4.2.B.11
Nonworking hours use, § 4.2.B.10

Minnesota Consumable Products Act, § 4.2.B.10
Notice of policy to applicant/employees, § 4.2.B.4
Paying for test, § 4.2.B.3
Positive result, § 4.2.B.7
Refusal to take test, § 4.2.B.6
State law, § 4.2.B
Time and equality of testing, § 4.2.B.2
Unionized workplaces

Exclusive hiring hall criteria, § 10.2.A.2
External hiring criteria, § 10.2.A.1
Pre-employment screening, § 10.3.B

Withdrawing conditional offer of employment, 
§ 4.2.B.8

Written notice of policy to applicant, § 4.2.B.4

T
TABLES

Appropriate vs. inappropriate interview questions, 
§ 1.3.C

TERMS AND CONDITIONS OF EMPLOYMENT
Defined

NLRA, § 10.2.A.3
PELRA, § 10.5

TESTING. SEE KNOWLEDGE, SKILLS, 
ABILITIES, AND OTHER CHARACTERISTICS 
(KSAOs) TESTING; SUBSTANCE USE 
TESTING
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THIRD PARTIES
Social media as screening tool, tortious inter-

ference with contractual relations, § 7.2.G
TITLE VII OF CIVIL RIGHTS ACT OF 1964

Applications, potential pitfalls, § 1.2.C
Background checks, § 6.2.B.2
Discrimination, disparate impact claims, § 5.3.B.1
Diversity, equity, and inclusion (DEI), mandate 

conflicts, § 3.1
Document retention

Applicant pool, § 2.2.A
Applications, § 1.2.E

Hiring process, Uniform Guidelines on Employee 
Selection Procedures, § 2.4.A

Interview questions, appropriate vs. inappropriate, 
§ 1.3.C

Social media as screening tool, § 7.2.E
TORTIOUS INTERFERENCE WITH CONTRACT

Defense, creating justification evidence, § 8.3.E
Restrictive covenants

Creating justification evidence, § 8.3.E
Hiring employee with obligation to former 

employer, § 8.3.A
TRADE SECRETS

Language, non-use of third party trade secrets, 
§ 8.3.D

Legal risks, hiring employee with obligation to 
former employer, § 8.3.A

Restrictive covenants, protectible interests, § 8.2.A
TRUCKING INDUSTRY EMPLOYEES

Background checks, Fair Credit Reporting Act 
(FCRA), § 6.4.D.2

U
UNDOCUMENTED WORKERS

Applications, work authorization, § 1.2.B.4
UNDUE HARDSHIP

Defined, § 4.4.C
UNIFORM GUIDELINES ON EMPLOYEE 
SELECTION PROCEDURES

Hiring process, § 2.4.A
Identifying disparate impact, EEOC four-fifth’s rule, 

§ 5.4.A
KSAOs test selection, validity generalization, 

§ 5.5.B
KSAOs testing recordkeeping, smaller employer 

procedures, § 5.6.C.3
UNIFORM TRADE SECRETS ACT

Legal risks, hiring employee with obligation to 
former employer, § 8.3.A

UNIONIZED WORKPLACES
Generally, §§ 10.1 to 10.6
Discrimination, employer neutral hiring 

requirement, § 10.4.A
Duty to bargain, § 10.2

Exclusive hiring hall criteria, § 10.2.A.2
External hiring criteria, § 10.2.A.1
Internal applicants, § 10.2.A.3
Scope of issues, § 10.6

Hiring policies
Diversity impact, § 10.3.A
Union status neutral, § 10.4.A

Internal applicants, § 10.2.A.3
National Labor Relations Act (NLRA)

Duty to bargain, § 10.2.A
Employer social media pitfalls, § 7.3.B

PELRA vs. NLRA, § 10.5
Pre-employment screening, § 10.3.B
Public Employment Labor Relations Act (PELRA), 

§ 10.5
Union vs. non-union workplaces, § 10.1

V
VALIDATION

Defined
Hiring process, § 2.4.A
Job-relatedness of test protocol, § 5.5.A

Knowledge, skills, abilities, and other character-
istics (KSAOs) testing, § 5.1

KSAOs test protocol
Construct validity analysis, § 5.5.A.3
Content validity analysis, § 5.5.A.1
Criterion-related validity analysis, § 5.5.A.2

VALIDITY GENERALIZATION
Defined, validation of test protocol, § 5.5.B

VETERANS
Defined, public employers, § 11.4.A
Disabled veterans, veterans’ preference point 

system, § 11.4.B
Excluded positions, veterans’ preference, § 11.4.B
Minnesota Veterans’ Preference Act (VPA)

Application of law, § 11.4
Removal for cause, § 11.3.B.1

Veterans’ preference, excluded positions, § 11.4.B
VETERANS’ PREFERENCE

100-point screening system
Documenting criteria and decisions, § 11.4.C.1
Notice of preference point eligibility, § 11.4.D
Ranking applicants, § 11.4.C.2

Application of law, § 11.4
Charts, preference points decision chart, § 11.4.E
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Compliance in hiring, § 11.4.C
Disabled veterans, points, § 11.4.B
Excluded positions, § 11.4.B
Identifying eligibility, § 11.4.A
Language, sample provisions for notice to job 

applicants, Chapter 11 Appendix A
VICARIOUS LIABILITY

Social media, employer pitfalls from screening 
use, § 7.2.J

VIETNAM ERA VETERANS READJUSTMENT 
ASSISTANCE ACT (VEVRAA)

Hiring process, state employment delivery systems 
postings, § 2.6.A

VOLUNTEERS
Public employers, background checks, § 11.6.B

W
WHISTLEBLOWER LAWS

Social media, employer pitfall potential from 
employees, § 7.3.A

WORK EXPERIENCE
Applications, contents, § 1.2.A
Job qualifications, skills/experience vs. education, 

§ 3.2.A
WORK HISTORY

Reviewing applications, § 1.2.D.2

X, Y, Z
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