
SUBJECT INDEX–1

SUBJECT INDEX	 A

A

ABSENT PERSONS
Death, establishing, § 4.3.A.4.a

ADMISSIONS
Discovery, requests for admissions, § 6.3.A.3

ADOPTION
Standard of proof, heirship, § 4.3.A.4.c

AFFIDAVITS
Attorney fees, application contents, § 10.2.B, § 10.7
Depositions, preparation review, § 6.3.B
False statements, corrections, § 11.9.C
Forms

Probate: sample affidavit of mail service, Chapter 2 
Appendix B

Probate: sample affidavit of publication, Chapter 2 
Appendix C

Trusts: in personam sample affidavit of service, 
Chapter 2 Appendix F

Trusts: in rem sample affidavit of publication, Chapter 
2 Appendix E

Self-proved will, § 4.3.A.4.d.ii, § 7.7.C

ALTERNATIVE DISPUTE RESOLUTION (ADR)
Generally, §§ 9.1 to 9.6
Arbitration, barriers to use in wills and trusts, § 9.5.B
Challenges, § 9.1

Enforceability of ADR provisions, § 9.5.A
Considerations, § 9.6
Court rules, § 9.2.A
Exemptions, court mandates, § 1.4.E.2
Forms, notice to interested parties regarding mediation, 

Chapter 9 Appendix A
Mediation

Agreement enforceability, § 9.3.A.7
Benefits of mediating, § 9.3.A.1
Challenges of mediating, § 9.3.A.2
Client preparation, § 9.3.A.5
Judicial approval, § 9.3.A.8
Jurisdictional issues, § 9.3.A.8
Necessary parties and participants, § 9.3.A.4
Timing factors, § 9.3.A.3
Working with the mediator, § 9.3.A.6

Nonjudicial agreements, limitations, § 9.2.A
Probate proceedings, exemption from court mandate, 

§ 1.4.E.2
Statutory framework, § 9.2.A
Testamentary documents, enforceability of ADR 

provisions, § 9.5.A
Types of ADR, § 9.3

Arbitration, § 9.3.B
Mediation, § 9.3.A

Unique ethical issues, § 9.4
Unique legal issues, § 9.1

AMBIGUITY
Construction of language, reformation of terms, 

§ 4.3.A.4.e.v

APPEALS
Generally, §§ 8.1 to 8.6

Attorney fees, applications for, § 10.2
Deadlines, § 8.2.E
Discretionary jurisdiction, § 8.2.D
Effect on trial court proceedings, § 8.5
Jurisdiction, § 8.2

Discretionary jurisdiction, § 8.2.D
Extraordinary writs, § 8.2.D
Final vs. interlocutory review, § 8.2.A
Mandatory vs. discretionary jurisdiction, § 8.2.A
Petitions for extraordinary writs, § 8.2.D.2
Premature appeals, § 8.2.C
Ripeness, § 8.2.C
Timing of appeal, § 8.2.E
Timing of appeal perfection, § 8.2.E

Mandatory jurisdiction
Probate cases, § 8.2.B.1
Trust cases, § 8.2.B.2
Types of decisions, § 8.2.B

Orders, appealable orders, § 8.2.B.1
Petitions for discretionary review (PDRs), timing and 

factors, § 8.2.D.1
Preservation of error, posttrial/postdecision motions, § 8.4

ARBITRATION
Barriers to use in wills and trusts, § 9.5.B
Benefits vs. challenges, § 9.3.B

ASSET FREEZE
Notice, estate proceedings, § 3.2.B.7

ASSISTED REPRODUCTION
Heirship impact, § 4.3.A.4.c

ATTORNEY-CLIENT PRIVILEGE
Generally, § 5.5.A
Duty of confidentiality, § 5.5.B
Testamentary exception, § 5.5

ATTORNEY-CLIENT RELATIONSHIP
Alternative dispute resolution (ADR)

Capacity issues of parties or participants, § 9.4.C
Clients with multiple roles, § 9.4.B
Concurrent representation, § 9.4.A
Unique ethical issues, § 9.4

Attorney as fiduciary, § 11.7
Joint role as attorney for fiduciary, § 11.7.B
Material limitation conflicts, § 11.7.A

Attorney as witness, § 11.6
Limited disclosure of confidential information, 

§ 11.6.B
When appropriate, § 11.6.A

Client expectations, § 10.5
Conflict of interest, § 11.2
Discovery information, § 6.2.A
Interested parties, § 10.5.B
Mediation, § 9.3.A.2.b
Petitions for discretionary review (PDRs), § 8.2.D.1

Client preparation, mediation, § 9.3.A.5
Communication with client, fees and costs, § 10.6
Conflict of interest, § 11.2

Dealing with unrepresented parties, § 11.3.A.2.d
Informed consent, § 11.3.A.2.a
Representing beneficiaries, § 11.3.A.2.b
Representing fiduciaries, § 11.3.A.2.c
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Discovery obligations, former clients and third parties, 
§ 11.9.D

Duties to prospective clients, limiting interview, § 11.9.B
Duty of confidentiality, § 11.5

Communication with third parties, § 11.5.B
Confidentiality after death, § 11.5.C
Multiple clients, § 11.5.A

Estate vs. personal representative, § 1.1.B
Ethical considerations, § 11.2
False information, corrections, § 11.9.C
Interested persons, representation, § 10.3.B
Joint representation

Adverse representation, § 11.3.A.2
Evaluating conflicts of interest, § 11.3.A.2
Identifying client, § 11.3.A
Representing siblings, § 11.3.A.2

Joint roles of attorney, fiduciary and attorney for fiduciary, 
§ 11.7.B

Mediation, clarification of roles, § 9.3.A.2.a
Multiple roles

Communication with client, § 10.6
Good faith standard, § 10.5.A
Joint role as attorney for fiduciary, § 11.7.B

Professional conduct
Considerations, § 11.2
Duty to prospective clients, § 11.9.B

Representing beneficiaries, § 11.3.A.2.b
Scope of representation, clarifying and/or limiting, § 11.4
Trust vs. trustee, § 1.1.B
Withdrawal, litigation representation, § 11.9.A
Witnesses, drafting attorney, § 7.8.A

ATTORNEY FEES
Generally, § 11.8
Applications for, § 10.2

Court rule applicable, § 10.2.A
Motions, affidavits, and memoranda, § 10.2.B

Checklists, attorney fees and expenses in trust and estate 
litigation, Chapter 10 Appendix A

Communication about fees, § 11.8.A
Contingency fees, clarity and reasonableness, § 11.8.C
Description of work performed, clarity and specificity, 

§ 10.2.B
Disputes, § 1.2.E
Evidentiary hearings, contested issues, § 7.5
Fees incurred by fiduciary, recordkeeping guidelines, 

§ 11.8.F
Fees paid by estate or trust, approval of court, § 11.8.E
Flat fees, contents of agreement, § 11.8.B
Hourly fees, trust account procedures, § 11.8.D
Interested persons

Client expectations, § 10.5.B
Representation, § 10.3.B

Just and reasonable standard
Benefit to estate, § 10.3.B
Statutory factors, § 10.3.C
Trust administration, § 10.4.B

Memorandum of law, applications for, § 10.2.B
Multiple roles, communication with client, § 10.6
Reasonable fees, § 11.8.A
Reimbursement, statutory framework, § 10.3.A
Scrutiny, clients and courts, § 10.7
Standard of review, denial of award, § 4.4.A.3
Trends, § 10.7

Trust administration
Professional conduct, § 10.4.C
Statutory reimbursement, § 10.4.B

Written fee agreements, contents, § 11.8.A

B

BENCH TRIAL
Jury trial vs. bench trial, § 7.3.A

Evidentiary issues decisions, § 7.3.A.2
Merits decision timing, § 7.3.A.3
Opening and closing statements vs. written 

submissions, § 7.3.A.1
Post-trial relief, § 7.3.A.4

BENEFICIARIES
Alternative dispute resolution (ADR), clients with multiple 

roles, § 9.4.B
Defined, § 3.2.A.3
Estate proceedings, recipients of notice, § 3.2.A.3
Evidentiary hearings, contested issues, § 7.5
Service of process

Notice of trust proceedings, § 3.3.A
Trusts, § 2.2.B.5

Trust proceedings, recipients of notice, § 3.3.C

BREACH OF FIDUCIARY DUTY
Burden of proof, § 7.7.E
Evidence, trial admissibility, § 5.8
Exculpatory clauses, § 1.2.F
Personal representatives, disputes, § 1.3.B.4
Trustee actions, § 1.3.A.3.a

BURDEN OF PROOF
Allocation of burden, function, § 4.2
Breach of fiduciary duty, § 7.7.E
Contested cases, § 4.2.A

Contestants of will/trust, § 4.2.A.2
Proponents of will/trust, § 4.2.A.1

Due execution of testamentary document, § 7.7.C
Duress, execution of will, § 4.3.A.4.e.iv
Execution of will, mistake, § 4.3.A.4.e.v
Harmless error statute, lack of capacity, § 4.3.A.4.e.i
Importance and impact, § 4.1
Self-proved wills, due execution of testamentary 

document, § 7.7.C
Shifting burden, proponent vs. contestant, § 7.7.B
Testamentary document challenges, § 7.7.D

Lack of capacity, § 7.7.D.1
Undue influence, § 7.7.D.2

Trial preparation, considerations, § 7.7.B
Wills

Lost wills, § 4.3.A.4.e.vi
Prima facie due execution, § 7.7.B
Revocation of will, § 4.3.A.4.e.vi

BUSINESS RECORDS
Hearsay rule, potential exceptions, § 5.3.C.3

C

CAPACITY
Alternative dispute resolution (ADR), capacity issues of 

parties or participants, § 9.4.C
Discovery, medical records, § 6.4.B.2
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Lack of capacity
Harmless error statute, § 4.3.A.4.e.i
Testamentary document challenges, § 7.7.D.1

Testamentary capacity, validity of will, § 1.3.B.1.a
Trial evidence, capacity at time of execution, § 7.9.A

CASE MANAGEMENT CONFERENCE
Discovery, § 6.2.A

CHECKLISTS
Attorney fees, attorney fees and expenses in trust and 

estate litigation, Chapter 10 Appendix A
Fees and costs, attorney fees and expenses in trust and 

estate litigation, Chapter 10 Appendix A

CHILD
Defined, § 3.2.A.3

CHILDREN AND MINORS
Alternative dispute resolution (ADR), capacity issues of 

parties or participants, § 9.4.C
Representation, requirements, § 3.3.C
Trust proceedings

Notice issues, § 3.3.C
Service of process, § 3.3.A

CHOICE OF LAW
Governing law, § 2.4

CLEAR AND CONVINCING EVIDENCE
Defined, § 4.3.A.3

CLEARLY ERRONEOUS
Defined, § 4.4.A

CLOSING STATEMENT
Jury trial vs. bench trial, opening and closing statements 

vs. written submissions, § 7.3.A.1
Trials, § 7.3.A.1, § 7.11

COERCION
Trust disputes, validity of trust, § 1.3.A.1

COMMENCING LITIGATION
Discovery issues, § 6.2.A
Petitions, § 6.2.A

COMMON LAW
Application of law, statutory supplementation, § 1.4.D

COMMON LAW MARRIAGE
Heirship, establishing proof, § 4.3.A.4.c

COMPENSATION
Third-party discovery, subpoenas, § 6.4.A.1, § 6.4.A.2

COMPLAINT. SEE ALSO PETITIONS
Petition vs. complaint, § 3.1

CONFIDENTIAL OR PRIVILEGED INFORMATION
Attorney-client privilege

Duty of confidentiality, § 5.5.B
Testamentary exception, § 5.5

Confidentiality after death, generally known information 
exception, § 11.5.C

Duty of confidentiality, § 11.5
Communication with third parties, § 11.5.B
Confidentiality after death, § 11.5.C
Multiple clients, § 11.5.A

CONFLICT OF INTEREST
Dealing with unrepresented parties, § 11.3.A.2.d
Informed consent, § 11.3.A.2.a
Joint representation, evaluating conflicts of interest, 

§ 11.3.A.2
Joint roles of attorney, fiduciary and attorney for fiduciary, 

§ 11.7.B
Materially adverse interests, § 11.3.A.2
Materially limited representation, § 11.3.A.2
Representing beneficiaries, § 11.3.A.2.b
Representing fiduciaries, § 11.3.A.2.c

CONSENT
Forms, Minnesota standard consent form to release 

health information, Chapter 5 Appendix C
Informed consent, conflict of interest, § 11.3.A.2.a
Personal representative, attorney-client privilege material, 

§ 5.5.B

CONSERVATORSHIP
Appointment, standard of review, § 8.3
Fees, standard of review, § 8.3

CONSTRUCTION OF LANGUAGE
Ambiguous governing documents, § 4.3.A.4.e.v
Estates, § 1.1.B
Standard of review, § 8.3

De novo review, § 4.4.A.1
Trust disputes, § 1.3.A.2

COURT. SEE DISTRICT COURT; FEDERAL COURT

COURT RULES
Alternative dispute resolution (ADR), § 9.2.A
Appellate Procedure Rules

Discretionary jurisdiction, § 8.2.D
Petitions for extraordinary writs, § 8.2.D.2

Application of law, § 1.4.E
Trials, § 7.2

Attorney fees, applications for, § 10.2
Evidence, § 5.2
General Rules of Practice, § 1.4.E.2

Applicable rules, § 1.4.E.2.b
Nonapplicable rules, § 1.4.E.2.a
Trials, § 7.2.A

Rules of Civil Procedure, § 1.4.E.1
Disclosures, § 6.2
Discovery process, § 1.4.E.1.b, §§ 6.2 to 6.4
Informal discovery, § 1.4.E.1.c
Initial hearing, § 6.2
Party discovery, § 6.3
Petitions vs. complaints, § 1.4.E.1.a
Third-party discovery, § 6.4
Trials, § 7.2.A

Trials, specific practices for trust and estate trials, § 7.2.B

CREDITOR CLAIMS
Evidentiary hearings, contested issues, § 7.5
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Forms
Sample notice of probate when lost will, Chapter 3 

Appendix B
Sample notice to creditors, Chapter 3 Appendix C

Notice, estate proceedings, § 3.2.B.9

D

DAMAGES
Fraud, standard of proof, § 4.3.A.4.e.iii
Initial disclosures, § 6.2.B

DE NOVO
Defined, § 4.4.A.1

DEAD MAN’S STATUTE
Evidence, § 5.2
Trial evidence, § 7.9.B

DEATH
Duty of confidentiality, confidentiality after death, § 11.5.C

DEATH CERTIFICATES
Resources, establishing death, § 4.3.A.4.a

DEFINITIONS
Beneficiary, § 3.2.A.3
Child, § 3.2.A.3
Clear and convincing evidence, § 4.3.A.3
Clearly erroneous, § 4.4.A
De novo, § 4.4.A.1
Descendant, § 4.3.A.4.c
Devisee, § 3.2.A.3
Duress, § 4.3.A.4.e.iv
Electronic will, § 4.3.A.4.d.i
Estates, § 1.1.B
Excited utterances, § 5.3.C.4
Fiduciary, § 3.2.A.3
Forgery, § 4.3.A.4.e.iii
Formal proceedings, § 1.4.E.2.b
Formal testacy proceeding, § 3.2.B.1
Hearsay, § 5.3.A
Heirs, § 3.2.A.3, § 4.3.A.4.c
Holographic will, § 4.3.A.4.d.i
Interested persons, § 3.2.A.3, § 5.3.B.2
Judicial officer, § 2.1.C
Materially adverse interests, § 11.3.A.2
Materially limited representation, § 11.3.A.2
Mistake of law, § 4.3.A.4.e.v
Parent, § 4.3.A.4.c
Personal representative, § 3.2.A.3
Preponderance of evidence, § 4.3.A.2
Prima facie, § 4.3.A.1
Qualified beneficiary, § 3.3.C
Self-proved will, § 4.3.A.4.d.ii
Settlor, § 3.3.C
Spouse, § 4.3.A.4.c
Statement, § 5.3.A
Testamentary capacity, § 4.3.A.4.e.i
Trusts, § 1.1.A
Writing, § 4.3.A.4.d.i

DEPOSITIONS
Affidavits, preparation review, § 6.3.B
Best practices, § 6.3.B

Forms, sample deposition designations, Chapter 7 
Appendix B

Functions, § 6.3.B
Potential deponents, § 6.3.B
Pretrial matters, use of deposition transcripts, § 7.6.D

DESCENDANT
Defined, § 4.3.A.4.c

DEVISEE
Defined, § 3.2.A.3

DISCLOSURE. SEE ALSO DOCUMENT PRODUCTION
Discovery, § 6.2.B
Initial disclosures, contents, § 6.2.B
Pretrial matters, expert disclosures and admissibility, 

§ 5.7.B
Rules of Civil Procedure, discovery process, § 1.4.E.1.b

DISCOVERY
Generally, §§ 6.1 to 6.5
Case management conference, § 6.2.A
Cost-benefit analysis, § 6.2.A
Depositions, § 6.3.B
Electronically stored information (ESI), powers and duties, 

§ 6.5
Expert disclosures, contents, § 6.2.C
Financial records, third-party documents regularly 

obtained, § 6.4.B.3
Formal vs. informal, § 6.1
Forms

Interrogatories, Chapter 6 Appendix B
Minnesota standard consent form to release health 

information, Chapter 5 Appendix C
Petition for formal appointment of special 

administrator, Chapter 6 Appendix A
Request for production of documents, Chapter 6 

Appendix C
Sample deposition designations, Chapter 7 Appendix 

B
Sample subpoena for estate planner’s file, Chapter 5 

Appendix B
Function, § 6.1
Initial disclosures, contents, § 6.2.B
Initial hearing, § 6.2.A
Interrogatories, § 6.3.A.1
Judicial practice pointers, § 6.2.A
Medical records, § 5.6.C
Meet and confer, § 6.2.A
Metadata, electronically stored information (ESI), § 6.5
Motions to compel, discretion of court, § 6.3.C
Party discovery, § 6.3

Depositions, § 6.3.B
Motions to compel, § 6.3.C
Scope of discovery, § 6.3
Written discovery, § 6.3.A

Pretrial matters, use of pleadings and discovery, § 7.6.C
Production of documents (See DOCUMENT 

PRODUCTION)
Professional conduct, discovery obligations, § 11.9.D
Purpose, § 6.1
Relevancy and proportionality, document requests, 

§ 6.3.A.2
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Requests and responses
Estate planning file, § 5.6.A
Medical records, § 5.6.C
Social media content, § 5.6.B

Requests for admissions, § 6.3.A.3
Rules of Civil Procedure

Discovery process, § 1.4.E.1.b
Informal discovery, § 1.4.E.1.c

Sample language, interrogatories, Chapter 6 Appendix B
Scheduling conference, § 6.2.A
Social media, content as evidence, § 5.6.B
Testamentary exception support, estate planning file, 

§ 5.6.A
Third parties, § 6.4

Documents regularly obtained from, § 6.4.B
Subpoenas, § 6.4.A

Third-party documents regularly obtained
Estate planning documents, § 6.4.B.1
Financial records, § 6.4.B.3
Medical records, § 6.4.B.2

Written discovery
Document requests, § 6.3.A.2
Interrogatories, § 6.3.A.1
Requests for admissions, § 6.3.A.3

DISTRICT COURT
Forms, sample removal to federal court, Chapter 2 

Appendix G
Judicial districts with probate divisions, § 2.1.B
Judicial districts without probate divisions, § 2.1.C
Jurisdiction, district court as probate court, § 2.1.A
Resources, judicial districts without probate divisions, 

§ 2.1.C

DOCUMENT PRODUCTION
Forms, request for production of documents, Chapter 6 

Appendix C
Requests and responses

Estate planning file, § 5.6.A
Medical records, § 5.6.C

Third parties, documents regularly obtained from, § 6.4.B
Written discovery

Document requests, § 6.3.A.2
Electronically stored information (ESI), § 6.5

DURESS
Burden of proof, execution of will, § 4.3.A.4.e.iv
Defined, § 4.3.A.4.e.iv
Standard of proof, execution of will, § 4.3.A.4.e.iv
Trust disputes, validity of trust, § 1.3.A.1

E

ELECTIVE SHARE OF SURVIVING SPOUSE
Disputes, § 1.3.B.2
Notice

Estate proceedings, § 3.2.A.2, § 3.2.B.4
Intention to file petition, § 3.2.B.4

ELECTRONIC WILL
Defined, § 4.3.A.4.d.i

ELECTRONICALLY STORED INFORMATION (ESI)
Discovery

Initial disclosures, § 6.2.B
Powers and duties, § 6.5

Metadata, discovery scope, § 6.5
Relevancy and proportionality, requirements, § 6.3.A.2
Written discovery, document requests, § 6.3.A.2

ESTATE PLANNING DOCUMENTS
Discovery, third-party documents regularly obtained, 

§ 6.4.B.1
Forms, sample subpoena for estate planner’s file, Chapter 

5 Appendix B
Requests and responses, § 5.6.A

Estate planning file, § 5.6.A
Trial evidence, estate planning drafts, § 7.9.C

ESTATE PROCEEDINGS. SEE ALSO PROBATE 
CASES
Appeals, probate matters, § 8.2.B.1
Attorney-client relationship, estate vs. personal 

representative, § 1.1.B
Construction of language, § 1.1.B
Contested cases, formal vs. proceedings, § 2.2.A
Defined, § 1.1.B
Evidence

Trial admissibility, § 5.8
Unique evidentiary issues, § 5.1

Forms
Sample affidavit of mail service, Chapter 2 Appendix 

B
Sample affidavit of publication, Chapter 2 Appendix C
Sample notice and order for hearing, Chapter 2 

Appendix A
Sample notice of probate when lost will, Chapter 3 

Appendix B
Sample notice to creditors, Chapter 3 Appendix C
Sample notice to spouse and children, Chapter 3 

Appendix A
Sample removal to federal court, Chapter 2 Appendix 

G
Governing law, § 2.4.A
Hearsay rule, non-hearsay, § 5.3.B
Non-hearsay, party opponent statements, § 5.3.B.2
Notice

Personal jurisdiction, § 2.2.A.4
Procedures, § 3.2.A
Requirements, § 3.2.B

In rem vs. in personam jurisdiction, § 2.1.D
Resources, judicial districts without probate divisions, 

§ 2.1.C
Types of cases, § 2.1.A
Venue, § 2.3.A

ETHICS. SEE PROFESSIONAL CONDUCT

EVIDENCE
Generally, §§ 5.1 to 5.8
Admissibility at trial, § 5.8
Attorney-client privilege, testamentary exception, § 5.5
Attorney-client relationship, correction of false information, 

§ 11.9.C
Court rules, § 5.2
Dead man’s statute, § 5.2
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Evidentiary hearings, contested issues, § 7.5
False statements and evidence, professional conduct, 

§ 11.9.C
Flowchart, hearsay rule, Chapter 5 Appendix A
Forms

Minnesota standard consent form to release health 
information, Chapter 5 Appendix C

Sample subpoena for estate planner’s file, Chapter 5 
Appendix B

Hearsay rule, § 5.3
Non-hearsay, § 5.3.B
Potential exceptions, § 5.3.C
Purpose, § 5.3.A
Residual exception, § 5.3.C.4

Jury trial vs. bench trial, evidentiary issues decisions, 
§ 7.3.A.2

Non-hearsay
Party opponent statements, § 5.3.B.2
Prior hearing or proceeding, § 5.3.B.1
Prior sense impression, § 5.3.B.1
Prior statements, § 5.3.B.1

Objections, trial use, § 7.10
Parol evidence rule, § 5.4
Pretrial matters

Evidentiary issues, § 7.6.A
Expert disclosures and admissibility, § 5.7.B
Motions in limine, § 5.7.A

Proof (See BURDEN OF PROOF; STANDARD OF 
PROOF)

Requests and responses
Estate planning file, § 5.6.A
Medical records, § 5.6.C
Social media content, § 5.6.B

Social media content, § 5.6.
Testamentary exception support

Estate planning file, § 5.6.A
Medical records, § 5.6.C
Social media content, § 5.6.B

Trial admissibility
Requirements, § 5.8
Standard, § 5.8

Trial evidence, § 7.9
Capacity at time of execution, § 7.9.A
Dead man’s statute, § 7.9.B
Estate planning drafts, § 7.9.C
Temporal relevance, § 7.9.A
Testamentary intent, § 7.9.B

Unique evidentiary issues, § 5.1
Witnesses, conversation with deceased, § 5.2

EVIDENTIARY HEARINGS
Contested issues, § 7.5

EXCITED UTTERANCES
Defined, § 5.3.C.4

EXCULPATORY CLAUSES
Trusts, § 1.2.F

EXPERTS
Disclosures, contents, § 6.2.C
Pretrial matters, expert disclosures and admissibility, 

§ 5.7.B

Types of experts, § 7.8.E
Witnesses, examination at trial, § 7.8.E

EXTRAORDINARY WRITS
Appeals, jurisdiction, § 8.2.D
Jurisdiction, § 8.2.D
Petitions for extraordinary writs, § 8.2.D.2

EXTRINSIC EVIDENCE
Construction of language, ambiguous governing 

documents, § 4.3.A.4.e.v
Parol evidence rule, § 5.4

F

FAMILY DYNAMICS
Litigation issues, § 1.2.B

FEDERAL COURT
Forms, sample removal to federal court, Chapter 2 

Appendix G
Trusts, removal to federal court, § 2.2.B.5
Venue, § 2.3.C

FEES AND COSTS
Generally, §§ 10.1 to 10.7
Applications, attorney fees, § 10.2
Attorney fees (See also ATTORNEY FEES)

Estate administration, § 10.2
Trust administration, § 10.4

Checklists, attorney fees and expenses in trust and estate 
litigation, Chapter 10 Appendix A

Client expectations, § 10.5
Fiduciaries

Statutory reimbursement, § 10.4.A
Trust administration, § 10.4

Forms, limited waiver of homestead exemption, Chapter 
10 Appendix B

Homestead, allocating expenses, § 10.3.D
Mediation, timing factors, § 9.3.A.3
O’Neil waiver, homestead exemption effect, § 10.3.D
Record keeping, § 10.1
Reimbursement, statutory framework, § 10.3.A
Standard of review, § 8.3
Trends, § 10.7

FIDUCIARIES
Conflict of interest, representing fiduciaries, § 11.3.A.2.c
Defined, § 3.2.A.3
Fees and costs, § 10.4

Statutory reimbursement, § 10.4.A
Joint roles of attorney, fiduciary and attorney for fiduciary, 

§ 11.7.B
Multiple roles, good faith standard, § 10.5.A

FILING
District court as probate court, § 2.1.A

FINANCIAL RECORDS
Discovery, third-party documents regularly obtained, 

§ 6.4.B.3
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FLOWCHART
Hearsay rule, Chapter 5 Appendix A

FOREIGN STATES
Case law, UPC and UTC jurisdictions, § 1.4.C
Common law marriage, establishing proof of heirship, 

§ 4.3.A.4.c
Real property, ancillary jurisdiction, § 2.2.A.3
Tables, UPC and UTC jurisdictions, § 1.4.C
Uniform code provisions, case law applicability, § 1.4.C

FORGERY
Defined, § 4.3.A.4.e.iii

FORMAL PROCEEDINGS
Defined, § 1.4.E.2.b
Forms, sample notice to creditors, Chapter 3 Appendix C

FORMAL TESTACY PROCEEDINGS
Defined, § 3.2.B.1

FORMS
Alternative dispute resolution (ADR), notice to interested 

parties regarding mediation, Chapter 9 Appendix A
Discovery

Interrogatories, Chapter 6 Appendix B
Minnesota standard consent form to release health 

information, Chapter 5 Appendix C
Petition for formal appointment of special 

administrator, Chapter 6 Appendix A
Request for production of documents, Chapter 6 

Appendix C
Sample subpoena for estate planner’s file, Chapter 5 

Appendix B
Evidence

Minnesota standard consent form to release health 
information, Chapter 5 Appendix C

Sample subpoena for estate planner’s file, Chapter 5 
Appendix B

Federal court, sample removal to federal court, Chapter 2 
Appendix G

Fees and costs, limited waiver of homestead exemption, 
Chapter 10 Appendix B

Homestead, limited waiver of homestead exemption, 
Chapter 10 Appendix B

Mediation
Notice to interested parties regarding mediation, 

Chapter 9 Appendix A
Sample mediation agreement, Chapter 9 Appendix B

Notice
Letter and notice or time limit to contest trust, Chapter 

3 Appendix D
Sample notice of probate when lost will, Chapter 3 

Appendix B
Sample notice to creditors, Chapter 3 Appendix C
Sample notice to spouse and children, Chapter 3 

Appendix A
Probate cases

Sample affidavit of mail service, Chapter 2 Appendix 
B

Sample affidavit of publication, Chapter 2 Appendix C
Sample notice and order for hearing, Chapter 2 

Appendix A

Trials
Sample deposition designations, Chapter 7 Appendix 

B
Sample stipulation of facts, Chapter 7 Appendix A

Trusts
In personam sample affidavit of service, Chapter 2 

Appendix F
In rem/in personam sample notice and order for 

hearing, Chapter 2 Appendix D
In rem sample affidavit of publication, Chapter 2 

Appendix E

FRAUD
Standard of proof, elements, § 4.3.A.4.e.iii

G

GESTATIONAL AGREEMENTS
Heirship impact, § 4.3.A.4.c

GOVERNING LAW
Minnesota Trust Code, principal place of administration, 

§ 2.4.B
Probate cases, § 2.4.A
Trusts, § 2.4.B

GUARDIANSHIP
Appointment, standard of review, § 8.3
Fees, standard of review, § 8.3
Terms of, standard of review, § 8.3

H

HARMLESS ERROR RULE
Execution of will, § 4.3.A.4.e

HEALTH CARE PROVIDERS
Forms, Minnesota standard consent form to release 

health information, Chapter 5 Appendix C
Witnesses, examination at trial, § 7.8.D

HEALTH INFORMATION
Forms, Minnesota standard consent form to release 

health information, Chapter 5 Appendix C

HEARINGS
Evidentiary hearings, contested issues, § 7.5
Forms

Probate: sample notice and order for hearing, 
Chapter 2 Appendix A

Trusts: in rem/in personam sample notice and order 
for hearing, Chapter 2 Appendix D

HEARSAY
Defined, § 5.3.A

HEARSAY RULE
Generally, § 5.3
Flowchart, Chapter 5 Appendix A
Non-hearsay

Party opponent statements, § 5.3.B.2
Prior hearing or proceeding, § 5.3.B.1
Prior sense impression, § 5.3.B.1
Prior statements, § 5.3.B.1
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Potential exceptions
Business records, § 5.3.C.3
Excited utterances, § 5.3.C.4
Other statements, § 5.3.C.4
Statement against interest, § 5.3.C.2
Statement for medical diagnosis/treatment, § 5.3.C.3
Then existing mental, emotional, or physical 

condition, § 5.3.C.1
Purpose, § 5.3.A
Residual exception, § 5.3.C.4

HEIRS
Defined, § 3.2.A.3, § 4.3.A.4.c

HOLOGRAPHIC WILL
Defined, § 4.3.A.4.d.i

HOMESTEAD
Exemption from estate, fees and costs, § 10.3.D
Fees and costs, allocating expenses, § 10.3.D
Forms, limited waiver of homestead exemption, Chapter 

10 Appendix B
O’Neil waiver, administrative fees and costs, § 10.3.D
Waiver of exemption, § 10.3.D

HUMAN SERVICES DEPARTMENT (DHS)
Notice, medical assistance creditors, § 3.2.B.9

I

INSURANCE
Initial disclosures, § 6.2.B

INTERESTED PERSONS
Defined, § 3.2.A.3, § 5.3.B.2
Estate proceedings, recipients of notice, § 3.2.A.3
Fees and costs, client expectations, § 10.5.B
Trust proceedings, recipients of notice, § 3.3.C

INTERROGATORIES
Forms, Chapter 6 Appendix B
Sample language, § 6.3.A.1
Written discovery, § 6.3.A.1

INTESTACY
Adoption, heirship impact, § 4.3.A.4.c
Assisted reproduction, heirship impact, § 4.3.A.4.c
Gestational agreements, heirship impact, § 4.3.A.4.c
Minnesota Parentage Act, heirship proof, § 4.3.A.4.c
Standard of proof, civil case standards, § 4.3.A.4

INVESTIGATIONS
Professional conduct, procedural rules, § 11.9.F

J

JOINT REPRESENTATION
Adverse representation, § 11.3.A.2
Client vs. nonclient, identification, § 11.3.A.1
Conflict of interest

Informed consent, § 11.3.A.2.a
Representing fiduciaries, § 11.3.A.2.c

Evaluating conflicts of interest, § 11.3.A.2
Identifying client, § 11.3.A.1
Materially adverse interests, § 11.3.A.2

Materially limited representation, § 11.3.A.2
Representing beneficiaries, § 11.3.A.2.b

JUDICIAL OFFICER
Defined, § 2.1.C

JURISDICTION
Generally, §§ 2.1 to 2.4
Appeals

Discretionary jurisdiction, § 8.2.D
Extraordinary writs, § 8.2.D
Mandatory jurisdiction, § 8.2.B
Petitions for extraordinary writs, § 8.2.D.2
Premature appeals, § 8.2.C
Ripeness, § 8.2.C
Timing of appeal, § 8.2.E
Timing of appeal perfection, § 8.2.E

Civil practice, similarities and differences, § 2.1
District court as probate court, § 2.1.A
Extraordinary writs, § 8.2.D
Forms, sample removal to federal court, Chapter 2 

Appendix G
Judicial districts with probate divisions, § 2.1.B
Judicial districts without probate divisions, § 2.1.C
Mandatory appellate jurisdiction, probate cases, § 8.2.B.1
Probate cases, § 2.2.A

Ancillary jurisdiction, § 2.2.A.3
Concurrent jurisdiction, § 2.2.A.2
Formal vs. proceedings, § 2.2.A
Personal jurisdiction, § 2.2.A.4
Subject matter jurisdiction, § 2.2.A.1

In rem vs. in persona jurisdiction, § 1.2.H
In rem vs. in personam jurisdiction, § 2.1.D
Statutory authority, mandatory jurisdiction of appeals, 

§ 8.2.B
Subject matter jurisdiction, territorial jurisdiction, § 2.2.A.1
Trust proceedings, § 2.2.B

Personal jurisdiction, § 2.2.B.5
In personam jurisdiction, § 2.2.B.3
In personam vs. in rem jurisdiction notice, § 3.3.A
Post-2015 proceedings, § 2.2.B.4
In rem jurisdiction, § 2.2.B.2
In rem vs. in personam jurisdiction, § 2.2.B.4
Subject matter jurisdiction, § 2.2.B.1
Swanson v. Wolf, § 2.2.B.4

JURY TRIAL
Generally, § 7.4
Availability under Probate Code, § 7.4.A
Availability under Trust Code, § 7.4.B
Bench trial vs. jury trial, § 7.3.A

Evidentiary issues decisions, § 7.3.A.2
Merits decision timing, § 7.3.A.3
Opening and closing statements vs. written 

submissions, § 7.3.A.1
Post-trial relief, § 7.3.A.4

Litigation issues, § 1.2.D
Waiver, § 7.4.C

JUST AND REASONABLE STANDARD
Attorney fees

Statutory factors, § 10.3.C
Trust administration, § 10.4.B
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K, L

LITIGATION ISSUES
Generally, § 1.2
Attorney fees, § 1.2.E
Authority applicable

Common law, § 1.4.D
Court rules, § 1.4.E
Equity principles, § 1.4.D
Foreign state uniform code case law, § 1.4.C
Minnesota Trust Code, § 1.4.A
Minnesota Uniform Probate Code, § 1.4.B

Case law, UPC and UTC jurisdictions, § 1.4.C
Common law, application of law, § 1.4.D
Court rules, § 3.1

Application of law, § 1.4.E
Equity principles, application of law, § 1.4.D
Estate disputes, § 1.3.B

Appointment of personal representative, § 1.3.B.3
Elective share of surviving spouse, § 1.3.B.2
Personal representative actions, § 1.3.B.4
Validity of will, § 1.3.B.1

Exculpatory clauses, § 1.2.F
Family dynamics, § 1.2.B
Information access disparities, § 1.2.C
Jury trial, § 1.2.D
Nonjudicial settlement agreements, potential topics, 

§ 1.2.G
Petition vs. complaint, § 3.1
In rem vs. in persona jurisdiction, § 1.2.H
Statutory authority, § 1.4

Foreign case law applicability, § 1.4.C
Minnesota Trust Code, § 1.4.A
Minnesota Uniform Probate Code, § 1.4.B

Tables, UPC and UTC jurisdictions, § 1.4.C
Trust disputes, § 1.3.A

Construction of language, § 1.3.A.2
Existence of trust, § 1.3.A.1
Trustee actions, § 1.3.A.3
Validity of trust, § 1.3.A.1

Trustee actions
Breach of fiduciary duty, § 1.3.A.3.a
Petition for instructions, § 1.3.A.3.b
Petition re accountings, § 1.3.A.3.c
Removal of trustee, § 1.3.A.3.d

Types of disputes
Estates, § 1.3.B
Trusts, § 1.3.A

Validity of will
Revocation of will, § 1.3.B.1.c
Testamentary capacity, § 1.3.B.1.a
Undue influence, § 1.3.B.1.b

Withdrawal from representation, professional conduct, 
§ 11.9.A

Witnesses
Best available, § 1.2.A
Drafting attorney, § 1.2.A

M

MAIL
Notice, testacy proceedings, § 3.2.B.1.b

MATERIALLY ADVERSE INTERESTS
Defined, § 11.3.A.2

MATERIALLY LIMITED REPRESENTATION
Defined, § 11.3.A.2

MEDIATION
Generally, § 9.3.A
Agreement enforceability, § 9.3.A.7
Arbitrating disputes about agreement, § 9.3.A.7
Benefits of mediating, § 9.3.A.1

Control of process, § 9.3.A.1.b
Privacy and confidentiality, § 9.3.A.1.a
Relationship preservation, § 9.3.A.1.c

Challenges of mediating, § 9.3.A.2
Complicated motives, § 9.3.A.2.c
Personal and family dynamics, § 9.3.A.2
Real or perceived inequities, § 9.3.A.2.a
Unrealistic expectations, § 9.3.A.2.b

Client preparation, § 9.3.A.5
Fees and costs, timing factors, § 9.3.A.3
Forms

Notice to interested parties regarding mediation, 
Chapter 9 Appendix A

Sample mediation agreement, Chapter 9 Appendix B
Judicial approval, § 9.3.A.8

Factors to consider, § 9.3.A.8
Jurisdictional issues, § 9.3.A.8
Necessary parties and participants, § 9.3.A.4
Nonjudicial settlement agreements, potential topics, 

§ 1.2.G
Outline of agreement, § 9.3.A.7
Pre-mediation submissions, § 9.3.A.6
Process and procedures, § 9.3.A.6
Timing factors, § 9.3.A.3
Working with the mediator, § 9.3.A.6

MEDICAL ASSISTANCE
Notice, creditors, § 3.2.B.9

MEDICAL CARE AND TREATMENT
Forms, Minnesota standard consent form to release 

health information, Chapter 5 Appendix C

MEDICAL RECORDS
Discovery, third-party documents regularly obtained, 

§ 6.4.B.2
Forms, Minnesota standard consent form to release 

health information, Chapter 5 Appendix C
Hearsay rule potential exceptions, statement for medical 

diagnosis/treatment, § 5.3.C.3

MEMORANDUM OF LAW
Attorney fees, applications for, § 10.2.B

METADATA
Electronically stored information (ESI), discovery scope, 

§ 6.5

MINNESOTA PARENTAGE ACT
Heirship proof, § 4.3.A.4.c

MINNESOTA RULES OF PROFESSIONAL CONDUCT 
(MRPC). SEE ALSO PROFESSIONAL CONDUCT
Encouragement vs. requirement, § 11.2
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MINNESOTA TRUST CODE
Alternative dispute resolution (ADR), provisions, § 9.2.A
Foreign case law applicability, § 1.4.C
Litigation issues, § 1.4.A
In rem jurisdiction, checking case authority, § 2.2.B.2
In rem vs. in personam jurisdiction, § 2.1.D

MINNESOTA UNIFORM PROBATE CODE
Alternative dispute resolution (ADR), provisions, § 9.2.A
Foreign case law applicability, § 1.4.C
Harmless error rule, execution of will, § 4.3.A.4.e
Litigation issues, § 1.4.B
Mandatory jurisdiction, § 8.2.B
In rem vs. in personam jurisdiction, § 2.1.D

MINORS. SEE CHILDREN AND MINORS

MISTAKE OF LAW
Defined, § 4.3.A.4.e.v

MOTIONS
Attorney fees, applications for, § 10.2.B
Discovery conference, § 6.2.A
Filing, district court as probate court, § 2.1.A
Motion for new trial, timing, § 8.4.A
Motions in limine, evidence, § 5.7.A
Motions to compel discovery, § 6.3.C

Third-party discovery, § 6.4.A.4
Post-trial motions, § 8.4

Function and importance, § 8.4.B

MOTIONS IN LIMINE
Pretrial matters, § 7.6.E

MULTIPLE PARTIES
Concurrent representation, alternative dispute resolution 

(ADR), § 9.4.A
Joint representation, identifying client, § 11.3.A.1
Representing beneficiaries, § 11.3.A.2.b

MULTIPLE ROLES
Attorney as fiduciary, joint role as attorney for fiduciary, 

§ 11.7.B

N

NOTICE
Generally, §§ 3.1 to 3.3
Estate proceedings

Appointment of personal representative, § 3.2.B.2
Contents, § 3.2.A.2
Creditors, § 3.2.B.9
Demands for notice, § 3.2.B.4, § 3.2.B.5
Elective share of surviving spouse, § 3.2.A.2, 

§ 3.2.B.4
Emergency appointment of special administrator, 

§ 3.2.B.6
Ex parte asset freeze, § 3.2.B.7
Procedures, § 3.2.A
Recipients of notice, § 3.2.A.3
Removal of personal representative, § 3.2.B.3
Requirements, § 3.2.B
Service of process, § 3.2.A.1
Slayer statute proceedings, § 3.2.B.7
Testacy proceedings, § 3.2.B.1

Timing, § 3.2.A.1
Waiver of notice, § 3.2.B.8

Formal testacy proceedings, § 3.2.B.1
Forms

Letter and notice or time limit to contest trust, Chapter 
3 Appendix D

Probate: sample affidavit of publication, Chapter 2 
Appendix C

Probate: sample notice and order for hearing, 
Chapter 2 Appendix A

Sample notice of probate when lost will, Chapter 3 
Appendix B

Sample notice to creditors, Chapter 3 Appendix C
Sample notice to spouse and children, Chapter 3 

Appendix A
Trusts: in rem/in personam sample notice and order 

for hearing, Chapter 2 Appendix D
Trusts: in rem sample affidavit of publication, Chapter 

2 Appendix E
Nonjudicial settlement agreements, recipients, § 3.3.C
Petition vs. complaint, § 3.1
Testacy proceedings

Enumerated persons, § 3.2.B.1.b.i
Lost or destroyed will, § 3.2.B.1.d
Publication, § 3.2.B.1.a
Requirements, § 3.2.B.1
Surviving spouse rights, § 3.2.B.1.c

Trust proceedings
Considerations, § 3.3.D
Contents, § 3.3.B
Incapacitated person as recipient, § 3.3.C
Minor as recipient, § 3.3.C
In personam vs. in rem jurisdiction, § 3.3.A
Procedures, § 3.3.A
Recipients, § 3.3.C
Requirements, § 3.3.D
Secret trust clauses, § 3.3.D
Service of process, § 3.3.A
Statute of limitations, § 3.3.D
Substance and contents, § 3.3.B

Waiver of notice, estate proceedings, § 3.2.B.8

O

O’NEIL WAIVER
Forms, limited waiver of homestead exemption, Chapter 

10 Appendix B
Homestead, waiver of exemption, § 10.3.D

OPENING STATEMENT
Jury trial vs. bench trial, opening and closing statements 

vs. written submissions, § 7.3.A.1
Trials, § 7.3.A.1

ORDERS
Appealable orders, § 8.2.B.1

P

PARENT
Defined, § 4.3.A.4.c

PAROL EVIDENCE RULE
Generally, § 5.4
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PARTIES. SEE ALSO THIRD PARTIES
Estate proceedings, recipients of notice, § 3.2.A.3
Party discovery, § 6.3

Admissions, § 6.3.A
Depositions, § 6.3.B
Written discovery, § 6.3.A

PERSONAL REPRESENTATIVE
Alternative dispute resolution (ADR), clients with multiple 

roles, § 9.4.B
Appointment

Disputes, § 1.3.B.3
Evidentiary hearings, § 7.5
Standard of review, § 8.3

Attorney-client relationship
Client expectations, § 10.5.A
Estate vs. personal representative, § 1.1.B

Breach of fiduciary duty, disputes, § 1.3.B.4
Burden of proof, breach of fiduciary duty, § 7.7.D
Consent, attorney-client privilege material disclosure, 

§ 5.5.B
Defined, § 3.2.A.3
Estate disputes

Actions of personal representative, § 1.3.B.4
Appointment of personal representative, § 1.3.B.3

Fees and costs
Client expectations, § 10.5.A
Standard of review, § 8.3

Fees paid by estate or trust, approval of court, § 11.8.E
Forms, sample notice of probate when lost will, Chapter 3 

Appendix B
Good faith standard, reimbursement, § 10.3.B
Mediation, necessary parties and participants, § 9.3.A.4
Multiple roles, good faith standard, § 10.3.B, § 10.5.A
Nominated representatives, fees and costs, § 10.3.B
Notice

Appointment proceedings, § 3.2.B.2
Removal proceedings, § 3.2.B.3

Powers and duties, informal discovery, § 1.4.E.1.c
Reimbursement, attorney fees and costs, § 10.3.B
Requests and responses

Estate planning file, § 5.6.A, § 5.6.B
Medical records, § 5.6.C
Social media content, § 5.6.B

Self-nomination, fees and costs, § 10.3.B

PETITIONS
Commencing litigation, § 6.2.A
Filing, district court as probate court, § 2.1.A
Forms, petition for formal appointment of special 

administrator, Chapter 6 Appendix A
Objections, § 6.2.A
Petition vs. complaint, § 3.1
Petitions for discretionary review (PDRs), timing and 

factors, § 8.2.D.1
Pretrial matters, use of pleadings and discovery, § 7.6.C
In rem vs. in personam jurisdiction, § 2.1.D

PHYSICIANS AND SURGEONS
Witnesses, examination at trial, § 7.8.D

PLEADINGS
Filing, district court as probate court, § 2.1.A
Pretrial matters, use of pleadings and discovery, § 7.6.C

Service of process, trusts, § 2.2.B.5

POPULAR NAME LAWS
Minnesota Parentage Act, heirship proof, § 4.3.A.4.c
Minnesota Rules of Professional Conduct (MRPC), 

encouragement vs. requirement, § 11.2
Minnesota Trust Code

Alternative dispute resolution (ADR), § 9.2.A
Checking case authority, § 2.2.B.2
Litigation issues, § 1.4.A
In rem vs. in personam jurisdiction, § 2.1.D

Minnesota Uniform Probate Code
Alternative dispute resolution (ADR), § 9.2.A
Harmless error rule, § 4.3.A.4.e
Litigation issues, § 1.4.B
In rem vs. in personam jurisdiction, § 2.1.D

POST-TRIAL MOTIONS
Function and importance, § 8.4.B
Motion for new trial, timing, § 8.4.A
Preservation of error, § 8.4

POST-TRIAL RELIEF
Jury trial vs. bench trial, § 7.3.A.4

PREPONDERANCE OF EVIDENCE
Defined, § 4.3.A.2

PRESERVATION OF ERROR
Post-trial motions, § 8.4

PRETRIAL MATTERS
Generally, § 7.6
Evidentiary issues, § 7.6.A
Motions in limine, § 7.6.E
Stipulations, § 7.6.B
Trial subpoenas, § 7.6.F
Use of deposition transcripts, § 7.6.D
Use of pleadings and discovery, § 7.6.C

PRIMA FACIE
Defined, § 4.3.A.1

PRIOR HEARING OR PROCEEDING
Defined, § 5.3.B.1

PROBATE CASES
Contested cases, formal vs. proceedings, § 2.2.A
Evidence, trial admissibility, § 5.8
Filing, district court as probate court, § 2.1.A
Forms

Letter and notice or time limit to contest trust, Chapter 
3 Appendix D

Sample affidavit of mail service, Chapter 2 Appendix 
B

Sample affidavit of publication, Chapter 2 Appendix C
Sample notice and order for hearing, Chapter 2 

Appendix A
Sample notice of probate when lost will, Chapter 3 

Appendix B
Sample notice to creditors, Chapter 3 Appendix C
Sample notice to spouse and children, Chapter 3 

Appendix A
Sample removal to federal court, Chapter 2 

Appendix G
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Hearsay rule, non-hearsay, § 5.3.B
Non-hearsay, party opponent statements, § 5.3.B.2
Notice

Estate proceedings, § 3.2
Personal jurisdiction, § 2.2.A.4
Trust proceedings, § 3.3

In rem vs. in personam jurisdiction, § 2.1.D
Resources, judicial districts without probate divisions, 

§ 2.1.C
Types of cases, § 2.1.A
Venue, § 2.3.A

PROBATE CODE. SEE MINNESOTA UNIFORM 
PROBATE CODE

PROCEDURAL VS. SUBSTANTIVE ISSUES
Civil case comparison, § 8.1

PROFESSIONAL CONDUCT
Generally, §§ 11.1 to 11.9
Advisory opinions, § 11.4
Alternative dispute resolution (ADR), unique ethical 

issues, § 9.4
Attorney as fiduciary, § 11.7

Joint role as attorney for fiduciary, § 11.7.B
Material limitation conflicts, § 11.7.A

Attorney as witness, § 11.6
Limited disclosure of confidential information, 

§ 11.6.B
When appropriate, § 11.6.A

Attorney-client privilege, testamentary exception, § 5.5
Attorney fees, § 11.8

Communication about fees, § 11.8.A
Contingency fees, § 11.8.C
Fees incurred by fiduciary, § 11.8.F
Fees paid by estate or trust, § 11.8.E
Flat fees, § 11.8.B
Hourly fees, § 11.8.D
Reasonable fees, § 11.8.A
Trust administration, § 10.4.C

Communication with client, fees and costs, § 10.6
Conflict of interest

Dealing with unrepresented parties, § 11.3.A.2.d
Representing beneficiaries, § 11.3.A.2.b
Representing fiduciaries, § 11.3.A.2.c

Defining scope of representation, § 11.4
Discovery obligations, § 11.9.D
Duty of confidentiality, § 11.5

Communication with third parties, § 11.5.B
Confidentiality after death, § 11.5.C
Multiple clients, § 11.5.A

Duty to prospective clients, § 11.9.B
Ethics counsel, § 11.4
False statements and evidence, corrections, § 11.9.C
Initial disclosures, § 6.2.B
Investigations, procedural rules, § 11.9.F
Joint representation

Evaluating conflicts of interest, § 11.3.A.2
Identifying client, § 11.3.A.1

Minnesota Rules of Professional Conduct (MRPC), 
encouragement vs. requirement, § 11.2

Obligations to court, § 11.9.E
Withdrawal from litigation, § 11.9.A

PROOF. SEE BURDEN OF PROOF; STANDARD OF 
PROOF

PUBLICATION
Notice

Creditors, § 3.2.B.9
Testacy proceedings, § 3.2.B.1.a

Q

QUALIFIED BENEFICIARY
Defined, § 3.3.C

QUESTIONS OF LAW
De novo review, § 4.4.A.1

R

REAL PROPERTY
Probate cases, ancillary jurisdiction, § 2.2.A.3

REASONABLENESS. SEE JUST AND REASONABLE 
STANDARD

RECORDKEEPING
Attorney fees, fees incurred by fiduciary, § 11.8.F

REQUESTS FOR PRODUCTION OF DOCUMENTS. 
SEE DOCUMENT PRODUCTION

RESOURCES, § 8.6
Appeals, § 8.6
Death certificates, establishing death, § 4.3.A.4.a
Judicial districts without probate divisions, § 2.1.C

RULES OF APPELLATE PROCEDURE
Mandatory jurisdiction, § 8.2.B

RULES OF CIVIL PROCEDURE
Discovery process, § 1.4.E.1.b
Informal discovery, § 1.4.E.1.c
Petitions vs. complaints, process, § 1.4.E.1.a

S

SANCTIONS
Initial disclosures, § 6.2.B

SCHEDULING CONFERENCE
Discovery, § 6.2.A
Expert disclosures, § 6.2.C
Initial disclosures, § 6.2.B

SECRET TRUST CLAUSES
Notice, trust proceedings, § 3.3.D

SELF-PROVED WILL
Affidavits, § 4.3.A.4.d.ii
Burden of proof, due execution of testamentary document, 

§ 7.7.C
Defined, § 4.3.A.4.d.ii

SERVICE OF PROCESS
Forms

Probate: sample affidavit of mail service, Chapter 2 
Appendix B
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Probate: sample affidavit of publication, Chapter 2 
Appendix C

Trusts: in personam sample affidavit of service, 
Chapter 2 Appendix F

Trusts: in rem sample affidavit of publication, Chapter 
2 Appendix E

Notice
Testacy proceedings, § 3.2.B.1.b
Trust proceedings, § 3.3.A

Petition vs. complaint, § 3.1
Testacy proceedings, recipients of notice, § 3.2.B.1.b.i
Third-party discovery, subpoenas, § 6.4.A.1
Trust proceedings

Notice, § 3.3.A
Pleadings, § 2.2.B.5

SETTLEMENT
Forms, sample mediation agreement, Chapter 9 Appendix 

B
Nonjudicial agreements, alternative dispute resolution 

(ADR), § 9.2.A
Nonjudicial settlement agreements, potential topics, 

§ 1.2.G
Notice, recipients, § 3.3.C

SETTLOR
Defined, § 3.3.C

SIGNATURES
Wills, requirements, § 4.3.A.4.d.ii

SLAYER STATUTE
Notice, estate proceedings, § 3.2.B.7

SOCIAL MEDIA
Content as evidence, § 5.6.B

SPECIAL ADMINISTRATOR
Forms, petition for formal appointment of special 

administrator, Chapter 6 Appendix A
Notice, emergency appointment, § 3.2.B.6

SPOUSE
Defined, § 4.3.A.4.c

STANDARD OF PROOF
Civil case standards, statutory language, § 4.3
Clear and convincing evidence, § 4.3.A.3
Consolidation of cases, establishing proper venue, 

§ 4.3.A.4.b
Contested cases, civil case standards, § 4.3
Death, establishing, § 4.3.A.4.a
Duress, execution of will, § 4.3.A.4.e.iv
Execution of will

Duress, § 4.3.A.4.e.iv
Fraud, § 4.3.A.4.e.iii
Harmless error statute, § 4.3.A.4.e
Signature requirements, § 4.3.A.4.d.ii
Undue influence, § 4.3.A.4.e.ii
Written document, § 4.3.A.4.d.i

Fraud, elements, § 4.3.A.4.e.iii
Harmless error statute

Execution of will, § 4.3.A.4.e
Lack of capacity, § 4.3.A.4.e.i

Heirship
Establishing proof, § 4.3.A.4.c
Prima facie showing, § 4.3.A.4.c

Litigation issues, § 4.3.A.4
Minnesota Parentage Act, heirship proof, § 4.3.A.4.c
Preponderance of evidence, § 4.3.A.2
Prima facie case, flexible standard, § 4.3.A.1
Prima facie showing

Execution of will, § 4.3.A.4.d
Heirship, § 4.3.A.4.c

Undue influence, evidence required, § 4.3.A.4.e.ii
Venue, establishing propriety of, § 4.3.A.4.b

STANDARD OF REVIEW
Appeals, § 8.3
Attorney fees, denial of award, § 4.4.A.3
Clearly erroneous, defined, § 4.4.A
Construction of language, de novo review, § 4.4.A.1
De novo, defined, § 4.4.A.1
Findings by district court, § 4.4.A
Questions of law, de novo review, § 4.4.A.1
Questions of law and fact, court determination, § 4.4.A.2

STANDARDS OF REVIEW, § 8.3. SEE ALSO 
STANDARD OF REVIEW

STATEMENT
Defined, § 5.3.A
Prior hearing or proceeding, non-hearsay, § 5.3.B.1
Prior sense impression, non-hearsay, § 5.3.B.1

STATUTE OF LIMITATIONS
Forms, letter and notice or time limit to contest trust, 

Chapter 3 Appendix D
Notice, trust proceedings, § 3.3.D

STATUTORY AUTHORITY
Mandatory jurisdiction, § 8.2.B
Probate matters, § 8.2.B.1
Trust matters, § 8.2.B.2

STIPULATIONS
Forms, sample stipulation of facts, Chapter 7 Appendix A
Pretrial matters, § 7.6.B

SUBPOENAS
Forms, sample subpoena for estate planner’s file, Chapter 

5 Appendix B
Pretrial matters, trial subpoenas, § 7.6.F
Requests and responses, estate planning file, § 5.6.A
Third-party discovery

Compensation requirements, § 6.4.A.1, § 6.4.A.2
Financial records, § 6.4.B.3
Medical records, § 6.4.B.2
Motions to compel, § 6.4.A.4
Protecting target persons, § 6.4.A.2
Right to object, § 6.4.A.3
Service of process, § 6.4.A.1

SUPERVISED ADMINISTRATION
Order of court, § 1.4.E.1.a

SURVIVING SPOUSE
Common law marriage, establishing proof of heirship, 

§ 4.3.A.4.c
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Elective share of surviving spouse, disputes, § 1.3.B.2
Heirship, establishing proof, § 4.3.A.4.c
Notice, elective share of surviving spouse, § 3.2.B.4
Testacy proceedings, notice of rights, § 3.2.B.1.c

T

TABLES
Foreign states, UPC and UTC jurisdictions, § 1.4.C

TESTAMENTARY CAPACITY
Case law summary, § 4.3.A.4.e.i
Defined, § 4.3.A.4.e.i
Discovery, medical records, § 6.4.B.2
Harmless error statute, lack of capacity, § 4.3.A.4.e.i
Lack of capacity, testamentary document challenges, 

§ 7.7.D.1
Testamentary document challenges, lack of capacity, 

§ 7.7.D.1
Trial evidence, capacity at time of execution, § 7.9.A
Validity of will, § 1.3.B.1.a

TESTAMENTARY INTENT
Trial evidence, § 7.9.B

THIRD PARTIES
Discovery

Documents regularly obtained from, § 6.4.B
Subpoenas, § 6.4.A

Documents regularly obtained in discovery
Estate planning documents, § 6.4.B.1
Financial records, § 6.4.B.3
Medical records, § 6.4.B.2

Estate proceedings, recipients of notice, § 3.2.A.3
Subpoenas

Compensation requirements, § 6.4.A.1, § 6.4.A.2
Motions to compel, § 6.4.A.4
Protecting target persons, § 6.4.A.2
Right to object, § 6.4.A.3
Service of process, § 6.4.A.1

TRANSCRIPTS
Forms, sample deposition designations, Chapter 7 

Appendix B
Pretrial matters, use of deposition transcripts, § 7.6.D

TRIALS
Generally, §§ 7.1 to 7.11
Bench trials, § 7.3
Burden of proof

Breach of fiduciary duty, § 7.7.D
Due execution of testamentary document, § 7.7.C
Preparation considerations, § 7.7.B
Testamentary document challenges, § 7.7.D

Closing arguments, § 7.3.A.1, § 7.11
Closing evidentiary record, § 7.11
Court rules

General Rules of Practice applicability, § 7.2.A
Rules of Civil Procedure applicability, § 7.2.A
Specific practices for trust and estate trials, § 7.2.B

Ending trial, closing evidentiary record, § 7.11
Evidence, admissibility, § 5.8
Evidentiary hearings, contested issues, § 7.5
Evidentiary issues, § 7.9

Capacity at time of execution, § 7.9.A
Dead man’s statute, § 7.9.B
Estate planning drafts, § 7.9.C
Objections, § 7.10
Temporal relevance, § 7.9.A
Testamentary intent, § 7.9.B

Forms
Sample deposition designations, Chapter 7 Appendix 

B
Sample stipulation of facts, Chapter 7 Appendix A

Jury trial vs. bench trial, § 7.3.A
Evidentiary issues decisions, § 7.3.A.2
Merits decision timing, § 7.3.A.3
Opening and closing statements vs. written 

submissions, § 7.3.A.1
Post-trial relief, § 7.3.A.4

Jury trials, § 7.4
Availability under Probate Code, § 7.4.A
Availability under Trust Code, § 7.4.B
Waiver, § 7.4.C

Opening arguments, § 7.3.A.1
Order of proof, § 7.7.A
Preparation

Burden of proof, § 7.7.B
Presumptions and standards, § 7.1

Presentation of evidence, order of proof, § 7.7.A
Preservation of error, posttrial/postdecision motions, § 8.4
Pretrial matters, § 7.6

Evidentiary issues, § 7.6.A
Motions in limine, § 7.6.E
Stipulations, § 7.6.B
Trial subpoenas, § 7.6.F
Use of deposition transcripts, § 7.6.D
Use of pleadings and discovery, § 7.6.C

Referees vs. judges, bench trials, § 7.3
Witnesses

Drafting attorney, § 7.8.A
Execution witnesses, § 7.8.C
Experts, § 7.8.E
Lay witnesses, § 7.8.B
Medical professionals, § 7.8.D

TRUST CODE. SEE MINNESOTA TRUST CODE

TRUST MATTERS
Appealable issues, § 8.2.B.2

TRUST PROCEEDINGS. SEE ALSO PROBATE CASES
Ambiguous governing documents, construction of 

language, § 4.3.A.4.e.v
Appeals

Premature appeals, § 8.2.C
Ripeness, § 8.2.C
Trust matters, § 8.2.B.2

Attorney-client relationship, trust vs. trustee, § 1.1.B
Attorney fees, trust administration, § 10.4.B
Defined, § 1.1.A
Enforceability of ADR provisions, § 9.5.A
Evidence

Trial admissibility, § 5.8
Unique evidentiary issues, § 5.1

Examination at trial, witnesses to document execution, 
§ 7.8.C

Extrinsic evidence, parol evidence rule, § 5.4



SUBJECT INDEX–15

SUBJECT INDEX	 W

Fees paid by estate or trust, approval of court, § 11.8.E
Forms

Letter and notice or time limit to contest trust, Chapter 
3 Appendix D

In personam sample affidavit of service, Chapter 2 
Appendix F

In rem/in personam sample notice and order for 
hearing, Chapter 2 Appendix D

In rem sample affidavit of publication, Chapter 2 
Appendix E

Sample notice to spouse and children, Chapter 3 
Appendix A

Sample removal to federal court, Chapter 2 Appendix 
G

Hearsay rule, non-hearsay, § 5.3.B
Legal vs. beneficial interests, § 1.1.A
Non-hearsay, party opponent statements, § 5.3.B.2
Nonjudicial agreements, limitations, § 9.2.A
Notice

Considerations, § 3.3.D
Contents, § 3.3.B
Procedures, § 3.3.A
Recipients, § 3.3.C
Requirements, § 3.3.D
Secret trust clauses effect, § 3.3.D

Personal jurisdiction
Removal to federal court, § 2.2.B.5
Trustee and beneficiary, § 2.2.B.5

Reformation of terms, § 4.3.A.4.e.v
In rem vs. in personam jurisdiction, § 2.1.D
Service of process, pleadings, § 2.2.B.5
Standard of review, § 8.3
Statute of limitations, § 3.3.D
Subject matter jurisdiction, default and mandatory rules, 

§ 2.2.B.1
Testamentary document challenges, § 7.7.D

Lack of capacity, § 7.7.D.1
Undue influence, § 7.7.D.2

Venue, § 2.3.B
Establishing propriety of, § 4.3.A.4.b

TRUSTEES
Alternative dispute resolution (ADR), clients with multiple 

roles, § 9.4.B
Appointment, standard of review, § 8.3
Attorney-client relationship, client expectations, § 10.5.A
Attorney fees, good faith standard, § 10.4.B
Breach of fiduciary duty, exculpatory clauses, § 1.2.F
Burden of proof, breach of fiduciary duty, § 7.7.D
Fees, standard of review, § 8.3
Fees and costs

Client expectations, § 10.5.A
Statutory reimbursement, § 10.4.A

Mediation, necessary parties and participants, § 9.3.A.4
Multiple roles, good faith standard, § 10.5.A
Removal of trustee, actions seeking, § 1.3.A.3.d
Trust proceedings, recipients of notice, § 3.3.C

U

UNDUE INFLUENCE
Burden of proof, testamentary document challenges, 

§ 7.7.D.2
Standard of proof, evidence required, § 4.3.A.4.e.ii

Testamentary document challenges, burden of proof, 
§ 7.7.D.2

Validity of trust, § 1.3.A.1
Validity of will, § 1.3.B.1.b

UNIFORM PROBATE CODE. SEE MINNESOTA 
UNIFORM PROBATE CODE

V

VENUE
Generally, § 2.3
Federal courts, § 2.3.C
Probate cases, § 2.3.A
Trusts, § 2.3.B

W

WILLS
Ambiguous governing documents, construction of 

language, § 4.3.A.4.e.v
Appeals

Premature appeals, § 8.2.C
Ripeness, § 8.2.C

Burden of proof
Lost wills, § 4.3.A.4.e.vi
Prima facie due execution, § 7.7.B
Revocation of will, § 4.3.A.4.e.vi

Electronic will, defined, § 4.3.A.4.d.i
Enforceability of ADR provisions, § 9.5.A
Evidentiary hearings, contested issues, § 7.5
Examination at trial, witnesses to document execution, 

§ 7.8.C
Execution of will

Harmless error statute, § 4.3.A.4.e
Standard of proof, § 4.3.A.4.d

Extrinsic evidence, parol evidence rule, § 5.4
Forms

Sample notice of probate when lost will, Chapter 3 
Appendix B

Sample notice to creditors, Chapter 3 Appendix C
Holographic will, defined, § 4.3.A.4.d.i
Loss or destruction, notice of testacy proceedings, 

§ 3.2.B.1.d
Lost wills

Burden of proof, § 4.3.A.4.e.vi
Validity of will, § 1.3.B.1.c

Non-hearsay, party opponent statements, § 5.3.B.2
Revocation of will

Automatic revocation of will, § 4.3.A.4.e.vi
Burden of proof, § 4.3.A.4.e.vi
Validity of will, § 1.3.B.1.c

Self-proved will
Defined, § 4.3.A.4.d.ii
Due execution of testamentary document, § 7.7.C

Signatures, requirements, § 4.3.A.4.d.ii
Standard of proof, execution of will, § 4.3.A.4.d
Standard of review, § 8.3
Testacy proceedings, notice of loss or destruction, 

§ 3.2.B.1.d
Testamentary document challenges, § 7.7.D

Lack of capacity, § 7.7.D.1
Undue influence, § 7.7.D.2
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Validity of will
Disputes, § 1.3.B.1
Revocation of will, § 1.3.B.1.c
Testamentary capacity, § 1.3.B.1.a
Undue influence, § 1.3.B.1.b

Venue, establishing propriety of, § 4.3.A.4.b

WITHDRAWAL
Attorney-client relationship, litigation representation, 

§ 11.9.A

WITNESSES
Attorney as witness, § 11.6

Limited disclosure of confidential information, § 11.6.B
When appropriate, § 11.6.A

Best available, § 1.2.A
Conversation with deceased, § 5.2
Depositions, potential deponents, § 6.3.B
Drafting attorney, § 1.2.A
Examination at trial

Drafting attorney, § 7.8.A
Execution witnesses, § 7.8.C
Experts, § 7.8.E
Lay witnesses, § 7.8.B
Medical professionals, § 7.8.D

Expert disclosures, contents, § 6.2.C
Initial disclosures, § 6.2.B
Pretrial matters, expert disclosures and admissibility, 

§ 5.7.B
Trials, examination, § 7.8

WRITING
Defined, § 4.3.A.4.d.i

WRITTEN DOCUMENTS
Correction of false information, § 11.9.C
Examination at trial, witnesses to document execution, 

§ 7.8.C
Standard of proof, execution of will, § 4.3.A.4.d
Trust disputes, validity of trust, § 1.3.A.1
Waiver of notice, estate proceedings, § 3.2.B.8

X, Y, Z




