702

Paying the Cost When It’s the Boss — When
the Alleged Harasser Is a Senior Executive
or Other Powerful Person

Judith Bevis Langevin
Langevin Lentz LLC
Minneapolis

Nicholas G. B. May

Fabian May & Anderson PLLP
Minneapolis

Employment Law Institute — May, 2018



Minnesota CLE’s Copyright Policy

Minnesota Continuing Legal Education wants practitioners to make the best use
of these written materials but must also protect its copyright. If you wish to copy
and use our CLE materials, you must first obtain permission from Minnesota CLE.
Call us at 800-759-8840 or 651-227-8266 for more information. If you have any
questions about our policy or want permission to make copies, do not hesitate to
contact Minnesota CLE.

All authorized copies must reflect Minnesota CLE's notice of copyright.

MINNESOTA CLE is Self-Supporting

A not for profit 501(c)3 corporation, Minnesota CLE is entirely self-supporting. It receives no subsidy from State Bar dues or from any
other source. The only source of support is revenue from enrollment fees that registrants pay to attend Minnesota CLE programs and
from amounts paid for Minnesota CLE books, supplements and digital products.

© Copyright 2018
MINNESOTA CONTINUING LEGAL EDUCATION, INC.

ALL RIGHTS RESERVED

Minnesota Continuing Legal Education's publications and programs are intended to provide current and accurate information about
the subject matter covered and are designed to help attorneys maintain their professional competence. Publications are distributed
and oral programs presented with the understanding that Minnesota CLE does not render any legal, accounting or other professional
advice. Attorneys using Minnesota CLE publications or orally conveyed information in dealing with a specific client's or other legal mat-
ter should also research original and fully quoted sources of authority.



Paying the Cost

Judith Bevis Langevin
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When It’s the Boss

When the Alleged Harasser is a Senior
Executive or Other Powerful Person

This discussion presumes a
fundamental understanding
of sexual harassment law.

Background

The law applies regardless of
the VIP status of the
accused, but strategy, tactics
and practical considerations
may be different.
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Focus on Four
Areas of Concern
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Fear of
Retaliation

* Both sides need detailed fact finding.

e Fear of retaliation results in reluctance to reveal

facts.

* Fear of retaliation stifles complaints, witnesses,

and company representatives.

* Prohibitions against retaliation are less well

known and understood than prohibitions
against harassment.

5/8/2018



Fear of
Retaliation —
Plaintiff’s
Perspective

Due diligence is essential.

Victim’s fear of reprisal must
be managed from the outset
of the case.

Witness fear of reprisal
should be anticipated and
managed.

Internal complaints require
planning for backlash.

Consider seeking assurances
of non-retaliation.

Understand and consider
constructive discharge
standards.

Fear of
Retaliation —
Defense
Perspective

Investigation and responsive
action are essential.

Internal policies must be
reviewed and followed.

Accused VIP must be
excluded from investigation
oversight.

Monitor for retaliation or
the appearance of
retaliation.

Consider conflicts of interest
and separate counsel.
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* VIPs more likely to be persuasive, confident,

Personality of and charismatic.
the Accused * High stakes can create intense reaction for all

sides.

H arasser * Powerful and well-known actors may be
accustomed to scrutiny and controversy.

Powerful personality may increase fear of
retaliation.

Personality of

Personality of the accused will affect settlement,

th e Accu Sed discovery, and trial strategy.
Harasser —
P | 3 | ntiﬂ-"s Plaintiff’s exposure to the accused should be

carefully managed.

Perspective

Sources of information within the organization
may be biased because of accused’s strong
personality and visibility.
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Powerful personality may increase fear of
retaliation.

Pe Fsona | |ty Of th e Personality of the accused will affect settlement,
discovery, and trial strategy.
Accused Harasser —

Defe nse Plaintiff’s exposure to the accused should be
Pe rspectlve carefully managed.
Sources of information within the organization
may be biased because of accused’s strong
personality and visibility.
Organizational Impact
When the Accused is a VIP
Plaintiff’s Perspective Defense Perspective
* Early involvement by defense * Liability is more likely; more is at
counsel may occur. risk.
* Personal counsel to VIP may * Normal procedures may be more
impact response. difficult for employers.
* Employer investigation/response * Nature and timing of
may be more or less aggressive investigation and response may
than usual. be affected.
* Organizational changes may * Client management may be
occur during the case. more difficult.




Publicity

Accusations
againsta VIP
ensure higher
public interest.

The increased
likelihood of
publicity means
higher stakes
for both sides.

The VIP may
already be a
target of public
and media
interest.

Publicity —
Plaintiff’s
Perspective

Publicity risks exposure for plaintiff,
not just accused.

O

Plaintiff’s story and personal
information will be scrutinized.

Preparation for publicity is critical.

A publicity strategy should be :

developed early and modified as
necessary.

The threat of publicity is only
effective while allegations remain
private.
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* Adverse publicity has economic consequences.

HPAS _ * Publicity and public relations strategy should be
PU bl IClty developed early and modified as necessary.
Defense * The publicity goals of the organization and the

accused harasser may be different.

Perspective

* The goals of public relations professionals and
lawyers may be different.
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