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1. INTRODUCTION
Despite the media attention to and public discourse about sexual harassment over the past
months, there has been little change in the direction of federal and state case law. These
materials set out some of the more significant cases of the last year, with emphasis on federal
appellate court decisions and state appellate decisions in the upper Midwest region. Legislative
and regulatory developments, which have in some instances been more affected by public
attention to sexual harassment, are also presented, with particular attention paid to those
jurisdictions and agencies that have imposed new standards for employers – public and private –
faced with allegations of workplace harassment. Finally, we address the ways in which media
scrutiny and the #MeToo and #TimesUp movements may be affecting employer responses to
harassment complaints and may in the future affect case law.

2.

CASE LAW DEVELOPMENTS
A. Federal Cases
i.

Blake v. MJ Optical, Inc., 870 F.3d 820 (8th Cir. 2017).

Bobbette Blake worked for MJ Optical. Marty Hegge was vice president, one step above
Blake’s direct supervisor. For many years, Blake and Hegge had a personable relationship that
extended outside the workplace. However, following the funeral of Blake’s husband in 1999,
Blake alleged that Hegge’s conduct created a hostile work environment. Blake alleged that
Hegge would frequently slap and grab her buttocks, told her that she “needed to find a man,” and
once made explicit comments about her nipples. Blake alleged that Hegge would also make
disparaging comments about her age. Following an incident during which Hegge became very
angry, Blake complained to Mary Hegge, Marty’s mother and president of MJ Optical. Blake
was sent home with pay, but called the next day to resign, citing Hegge’s “noncontrollable”
anger. Blake subsequently sued MJ Optical, alleging sex and age discrimination and a hostile
work environment in violation of federal and state law. The district court granted MJ Optical’s
motion for summary judgment and Blake appealed.
The Eighth Circuit affirmed the district court’s holding that Blake could not support her
discrimination claims because she quit just after complaining to MJ Optical and without giving
her employer a chance to remedy the problem. The Eighth Circuit pointed out that Blake
continued to work with Hegge for almost 15 years without once complaining to him or anyone
else. During those 15 years, Blake and Hegge joked around with one another and occasionally
said they loved each other. When Blake finally did complain about how Hegge treated her, she
did not mention any of the conduct she claimed created a hostile work environment. The Eighth
Circuit found Blake’s single complaint to be “too little, too late,” and affirmed the district court’s
grant of summary judgment to MJ Optical.
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ii.

Equal Employment Opportunity Comm’n v. CRST Van Expedited, Inc., 277 F.
Supp. 3d 1000 (N.D. Iowa 2017).

This case involves the fee award in a class action lawsuit brought by EEOC against large
interstate trucking firm for hostile work environment sexual harassment of female long-haul
driver in violation of Title VII. The Supreme Court granted certiorari and reversed the Eighth
Circuit holding that a litigant must obtain a preclusive judgment on the merits to be a “prevailing
party” under Title VII. The Supreme Court held that a prevailing party must be the beneficiary
of a “material alteration of the legal relationship of the parties” such that the party had “fulfilled
its primary objective.” The Supreme Court remanded to the Eighth Circuit, which remanded to
the federal district court to evaluate the award of fees to CRST in light of the Supreme Court
decision.
District Court Judge Reade ruled that CRST was not required to obtain a preclusive
judgment on the merits to be considered a prevailing party for the award of fees, since it had
fulfilled its primary objective when certain claims were dismissed as frivolous, unreasonable, or
groundless because they were outside the statute of limitations and the EEOC had failed to plead
a pattern or practice of discrimination. CRST was also the prevailing party on a claim where
there was insufficient evidence to establish severe or pervasive sexual harassment. The district
court further ruled that CRST was the prevailing party on dismissed harassment claims from
female employees who were aware of and understood the employer’s anti-harassment policy and
reporting procedures, but failed to utilize them, thus giving CRST no notice or opportunity to
remedy.
CRST was awarded fees as to the dismissed claims, but not to fees associated with
successful claims, such as those involving women who were told not to read the employer’s
antiharassment policies and procedures before signing an acknowledgment that they understood
them. CRST’s request for appellate fees was also denied because the employer failed to
establish that the appeal was frivolous, unreasonable, or without foundation. In total, the federal
district court re-examined seventy-eight claims dismissed on summary judgment, and preserved
fees for all but seven claims and portions of two claims from the court’s original fee award. The
defendant CRST was ultimately awarded an amount of $1,860,127.36, a significant decrease
from the original award of $4,694,442.14.
iii.

Miller v. Bd. of Regents of Univ. of Minnesota, No. 15-CV-3740 (PJS/LIB), 2018
WL 659851 (D. Minn. Feb. 1, 2018).

Shannon Miller, Jen Banford, and Annette Wiles were highly successful coaches at the
University of Minnesota Duluth (“UMD”). In December 2014, UMD decided not to renew the
contracts of Miller and Banford, and Wiles resigned as UMD was about to renew her contract.
The three coaches sued UMD, alleging discrimination based their sex (female) and sexual
orientation (lesbian), and retaliation for accusing UMD of violating Title IX. They also asserted
claims under the Equal Pay Act.
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The district court declined to summarize the facts, noting the voluminous filings by the
parties and the fact that the facts were largely undisputed, and focused on legal issues.
Although the district court found the coaches’ sexual orientation claims to be the
strongest, it dismissed those claims because Title VII does not prohibit discrimination on the
basis of sexual orientation. The district court also dismissed all of the coaches’ state law claims
because it lacked jurisdiction since the State of Minnesota was immune from suit under the
Eleventh Amendment. (In an aside, the court noted that these stronger claims could have been
brought in state court.)
The district court held that Miller had provided sufficient evidence to support her claim
for sex discrimination, noting that UMD treated a less-successful male coach more favorably and
offered inconsistent and pretextual reasons for terminating Miller. Miller frequent complained
about Title IX violations, including a complaint shortly before she was terminated, thus giving
rise to a question of material fact on her retaliation claim.
But the district court dismissed Miller’s hostile work environment claim, noting that,
under Duncan v. County of Dakota, Neb., 687 F.3d 955, 959 (8th Cir. 2012), the Eighth Circuit
has a “high threshold” for these claims “and the Eighth Circuit has meant it.” 1 The district court
found that the conduct cited by Miller, which included getting the cold shoulder from her boss
and disputes about removal of an article about her on UMD’s website, “was not nearly as serious
as the bad behavior experienced by the unsuccessful plaintiffs in Rickard, McMiller, Anderson,
LeGrand, and Duncan.” Miller’s Equal Pay Act claim was dismissed because she failed to show
that a comparable male employee was paid more.
The district court dismissed the discrimination claims brought by Banford because she was
offered a comparable contract for a different position but turned it down. The court similarly
dismissed Wiles’ sexual harassment claim since the matters she labeled as “hostile,” such as
disputes over her budget, exclusion from meetings and committees, the imposition of charges for
wear and tear on her UMD-leased car, and being “treated coldly” by a male superior did not meet
the Duncan threshold.
The district court granted summary judgment to UMD on all claims except Miller’s claims
of sexual discrimination and retaliation for raising Title IX concerns.
[Following a nine-day trial in Duluth, the jury awarded Miller $744,832 in lost wages and
$3 million for emotional distress.]
1

There are two cases of note named Duncan which illustrate the Eighth Circuit standard for hostile environment
claims. The first is Duncan v. General Motor Corp., 300 F.3d 928, 934 (8th Cir. 2002), in which the court
determined a plaintiff had not proven a hostile work environment despite evidence that her supervisor sexually
propositioned her, repeatedly touched her, requested she draw an image of a phallic image to show she was qualified
for a position, displayed a poster portraying her as “the president and CEO of the Man Hater’s Club of America” and
asked her to type a copy of a “He-Men Women Hater’s Club” manifesto. 300 F.3d at 931-35. The second is
Duncan v. County of Dakota, Neb., 687 F.3d 955 (8th Cir. 2012), which collects Eighth Circuit cases to discuss the
“high threshold” required for a plaintiff alleging a hostile environment claim. 687 F.3d at 959-60.
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iv.

Pung v. Regus Mgmt. Grp., LLC, No. CV 16-6 (DWF/DTS), 2017 WL 6550673 (D.
Minn. Dec. 21, 2017).

Defendant/employer Regus Management Group, LLC brought a motion for summary
judgment on Plaintiff Ginger Pung’s claims of sexual harassment and reprisal in violation of
Title VII and the Minnesota Human Rights Act.
Pung was the General Manager for Regus, and began a consensual sexual relationship
with Scott Ravenscroft, the Area Director and Pung’s direct supervisor. The relationship lasted
two years and was ended by Pung. Ravenscroft subsequently began criticizing Pung’s job
performance, and she complained to the director of human resources that his treatment amounted
to retaliation and was “borderline harassment.” Following an investigation, Ravenscroft was
given a warning and Pung’s performance-related supervision was shifted to a regional vice
president. Pung alleged that Ravenscroft further harassed her in retaliation for her complaint. In
early 2015, Pung’s employment was terminated as part of a reduction in force. She asserted that
her termination was the direct result of Ravenscroft retaliating against her when he put her on a
performance improvement plan (PIP) because she went over budget when planning a client
holiday party.
The court dismissed Pung’s hostile work environment sexual harassment claims because
her workplace interactions with Ravenscroft after their consensual relationship ended did not
constitute the type of sustained, severe harassment required to support a claim of hostile work
environment. The evidence that Ravenscroft and Pung interacted, argued, and that Ravenscroft
criticized Pung’s work was held insufficient as a matter of law to support a hostile workenvironment claim since there was no evidence that Ravenscroft made physical contact with her,
used inappropriate language, or made sexual or intimidating comments. The court also found that
although Ravenscroft may have been abrupt, critical, and sarcastic at times, this behavior was not
so sustained as to rise to the level of an abusive work environment.
On Plaintiff’s quid pro quo sexual harassment and Title VII retaliation or reprisal claims,
the Court found that Pung had produced evidence that could lead a reasonable juror to conclude
that her refusal to continue a sexual relationship with Ravenscroft or her decision to complain to
HR about Ravenscroft’s alleged harassment factored into his treatment of Pung, but since Regus
articulated a legitimate reason for placing her on a PIP (violating work rules) and for her
termination (the reduction in force), there were fact issues as to whether these actions were
influenced by discriminatory animus on the part of Ravenscroft. The court pointed out that
Plaintiff’s claims survive Defendant’s motion for summary judgment narrowly, since her case
rests on a small number of disputed facts and a jury could also reasonably resolve a number of
those issues in favor of Defendant.
v.

Mauller v. Heartland Auto. Servs., No. 4:17-CV-02219 JAR, 2018 WL 646029
(E.D. Mo. Jan. 31, 2018).

Jenna Mauller worked at a Jiffy Lube. She alleged two separate instances of sexual
harassment: one in which her supervisor, Raphael Doriety, made several sexually suggestive
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comments before grabbing her breasts, and a second in which Doriety locked himself and
Mauller in his office, blocked the door, twice suggested a quid pro quo for sex, and then
approached her with his pants unzipped while requesting “assistance.” Mauller left work,
reported the incident to police, and did not return. She sued her employer and Doriety, alleging
sexual discrimination under Title VII, together with state claims for assault, battery, and false
imprisonment.
The district court applied the Duncan standard to the alleged facts and found that
“Doriety’s harassment was isolated but severe” and concluded that “Doriety’s alleged behavior is
objectively severe enough to survive dismissal.”
However, the court ultimately granted the defendants’ motion to dismiss because Mueller
did not allege that her employer knew or should have known about the harassment and failed to
act, and “[t]he opportunity to remedy harassment is a required element of any hostile-workenvironment claim” (citing Duncan, 687 F.3d at 959). The court held that because “Plaintiff did
not allow Heartland a chance to correct the harassment, the Court cannot infer that Heartland is
unwilling or unable to do so” and “Plaintiff has therefore failed to allege facts from which the
Court can infer the existence of a hostile work environment.” However, the court also granted
Plaintiff leave to amend her complaint to cure this defect, and reserved ruling on her state-law
claims.
vi.

Mooneyhan v. Telecommunications Mgmt., LLC, No. 1:16 CV 118 ACL, 2017 WL
5478474 (E.D. Mo. Nov. 15, 2017).

Kimberly Mooneyhan worked part-time as a Sales & Service Associate for
Telecommunications Management, LLC, d/b/a NewWave Communications (NewWave), a
broadband and cable company. Mooneyhan alleged that she resigned her position because of
harassment; NewWave asserts that she was terminated for violations of the attendance policy.
Mooneyhan filed suit against NewWave, alleging sexual harassment and a hostile work
environment. Mooneyhan alleged that she was propositioned for sex three times by a male coworker, was told that it was a male co-worker’s fantasy to have a threesome with her and another
female employee, a co-worker rubbed her neck, she was cornered in a room and told that there
were rumors she was having sex with male coworkers, she had to endure numerous comments
about her breasts, a male colleague used reaching for work equipment as an excuse to touch her
legs, a co-worker bragged about his ability to please a woman with his surgically split tongue,
and she was asked about her pornography-viewing habits.
The district court granted NewWave’s motion for summary judgment on all claims.
Citing the high threshold of Duncan, the district court noted that “[t]he Eighth Circuit has
affirmed the grant of summary judgment in favor of the employer based on the plaintiff’s failure
to meet the fourth element of a hostile work environment claim under similar circumstances,”
citing cases such as LeGrand v. Area Resources for Community and Human Servs., 394 F.3d
1098, 1100 (8th Cir. 2005) and Alagna v. Smithville R-II Sch. Dist., 324 F.3d 975, 977-80 (8th
Cir. 2003). “Even if the conduct Mooneyhan describes was severe and pervasive enough to be
actionable, Mooneyhan has not established that she subjectively perceived her work conditions
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were abusive,” since Mooneyhan regularly communicated with NewWave management over
minor issues during the same time she now alleges she was subjected to abusive harassment, yet
she never mentioned the alleged harassment. Instead, Mooneyhan specifically stated in emails
that she liked her job and concluded the emails with smiley-face emoticons. The court held that
“[w]hen considering the time period in which these communications were sent, they are
inconsistent with Mooneyhan’s subjective belief that she was experiencing abuse forcing her to
quit” and therefore “no reasonable juror could believe that the alleged harassment was so
subjectively severe or pervasive as to rise to the level of an actionable hostile work
environment.” Id. at *12.
The district court also held that Mooneyhan failed to establish that NewWave knew or
should have known of the alleged harassment, finding that she never sent an email to any
NewWave employee complaining about sexual harassment, did not contact any HR
representative with a complaint of sexual harassment during her employment, and there was no
evidence that she ever invoked NewWave’s harassment complaint procedure. As to
Mooneyhan’s constructive notice argument, the court noted that her complaints of harassment to
on-site supervisors, who were found to be co-employees, were “insufficient to put [the employer]
on notice of the harassment, especially in light of the extensive anti-harassment policy and
procedures it had established,” citing Sandoval v. Am. Bldg. Maint. Indust., Inc., 578 F.3d 787,
801 (8th Cir. 2009). Finally, the district court held that Mooneyhan failed to produce sufficient
evidence for a reasonable jury to conclude that the alleged harassment “was so broad in scope,
and so permeated the workplace, that it must have come to the attention of someone authorized
to do something about it,” because Mooneyhan was unable to produce any testimony that other
employees witnessed any of the alleged instances of harassment. Id. at 13.
vii.

Mullanix v. Union Pac. R.R. Co., No. 8:15-CV-446, 2017 WL 5634610 (D. Neb.
Nov. 22, 2017).

Jess Mullanix alleged that he was sexually harassed by a manager, William Bowman,
while employed by Union Pacific Railroad (UP) in 2014 and 2015. Mullanix claims that after he
reported those incidents, UP retaliated against him by changing his position and cutting his pay.
Mullanix sued UP for hostile work environment sexual harassment under Title VII, among other
claims. The district court granted UP’s motion for summary judgment on all of Mullanix’s
claims.
After laying out the Duncan rule, the court “finds that the alleged incidents fail, as a
matter of law, to clear the ‘high threshold’ necessary to establish an actionable case based on a
hostile work environment.”
Here, the record indicates that Bowman approached Mullanix in the men’s restroom
and asked him if he could “piss on demand.” Mullanix further alleges that Bowman
approached him on three additional occasions over a 6-month period and (1) touched
his leg against Mullanix’s; (2) followed Mullanix into the restroom; and (3)
“stalked” Mullanix as he walked to the parking garage and entered his vehicle. While
those encounters may have been uncomfortable for Mullanix, they are not
sufficiently severe or pervasive, when considered as a whole, to satisfy the high
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threshold for actionable harm. Accordingly, Mullanix’s sexual harassment claim fails
as a matter of law, and UP's motion for summary as to that claim will be granted.
Id. at *4.
viii.

Kaiser v. Gortmaker, No. 1:15-CV-01030-CBK, 2017 WL 3835683 (D.S.D. Aug. 30,
2017).

Laura Kaiser was hired in 2003 as a Special Agent and was assigned to the Drug Task
Force of the South Dakota Division of Criminal Investigation (“DCI”) in Aberdeen, South
Dakota. Kaiser experienced sexual harassment while training at the academy, and while on the
job. She reported sexual harassment by an investigator in 2005; in response, she was told that a
complaint would harm her chances of getting a promotion, and she was required to double her
case numbers.
For eight years, Kaiser received positive performance reviews. In 2011, she alleged that
Brown County Deputy Ross Erickson began making inappropriate comments. Kaiser discussed it
with another agent, Mark Black, who broke her confidence and told others what happened. As a
result of the strife caused by Black’s disclosure, Kaiser was put on a thirty-day work
improvement plan, and then demoted and transferred to Pierre against her wishes. Kaiser was
the only DCI employee to ever be involuntarily transferred. After filing an EEOC charge, she
was disallowed the necessary benefits that allowed her to continue working in Pierre, which
resulted in her constructive discharge. Kaiser resigned in 2012.
The district court denied the Defendant’s motion for summary judgment, find that Kaiser
had established that there were genuine issues of material fact for her reprisal and sexual
discrimination claims under Title VII. Kaiser’s hostile work environment claim was dismissed
for lack of evidence that the DCI knew or should have known about Erickson’s conduct. Her
discrimination and reprisal claims under the South Dakota Human Relations Act were dismissed
for failure to exhaust her administrative remedies.
[On December 15, 2017, a jury awarded Kaiser $1.2 million in damages on her claims of
sexual discrimination and reprisal.]
ix.

Romero v. JBS Packerland Inc., No. 17-C-729, 2017 WL 3273662 (E.D. Wis. Aug.
1, 2017).

Four Hispanic female employees sued JBS Packerland Inc., a meat packing facility in
Green Bay, Wisconsin, after they were terminated following their complaint that their work
station was under-staffed to be safely operated. The plaintiffs brought federal claims alleging
their termination was motivated by race and sex, and that they were retaliated against for their
complaints. JBS moved to dismiss under Rule 12(b)(1) and (6) for failure to state a claim.
Giving the plaintiff all inferences to which they were entitled on a motion to dismiss on
the pleadings, the district court held that the plaintiffs sufficiently stated a sex discrimination
claim against JBS when they alleged that similarly-situated male employees were treated more
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favorably. The plaintiffs also sufficiently stated a hostile work environment claim when the
alleged that their supervisor, Laredo, “frequently stared at their breasts and buttocks and whistled
at them,” and “[o]n one occasion, he told Garcia Solorio to take off her coat so he could see her
better,” and they “assert that Laredo’s unwelcome advances toward them were demeaning,
highly offensive, and unwelcome and thus created a hostile working environment.” The
retaliation claims were dismissed because the plaintiffs failed to assert that they complained to
anyone about anything other than inadequate staffing. Their race discrimination claims were
dismissed because the plaintiffs failed to allege that white employees were treated more
favorably.
x.

Congleton v. Oneida Cty., No. 16-CV-412-WMC, 2017 WL 4621117 (W.D. Wis.
Oct. 13, 2017).

Plaintiffs Tracy Lynn Congleton and Rita Johnson, both former employees of the Oneida
County Sheriff's Department, allege that Keith Fabianski, a fellow jail employee and at times
during their respective employment their shift supervisor, subjected them to hostile treatment
because of their sex. The court granted summary judgment to defendants on all of plaintiffs’
claims except for Congleton’s claim against the County under Title VII for a hostile work
environment.
The plaintiffs alleged that Fabianski treated them in demeaning and dismissive ways and
was much harsher with them than with male employees. Congleton testified at the ERD hearing
that while he was supervising her, Fabianski spoke to her in a derogatory manner once or twice a
week, and provided examples of Fabianski responding to casual questions with, “What the fuck
does it matter to you?” or “Why the fuck do you care?” He would also tell her “shut up” and to
stop “fucking interrupt[ing] me,” among other purported statements. Congleton also alleged that
when Fabianski spoke to her in this manner, he would do so in close proximity, with their toes
touching and his finger pointed at her. Congleton feared for her safety and was concerned that
Fabianski might physically assault her during these exchanges. The district court determined that
Congleton put forth sufficient evidence from which a reasonable jury might conclude that
Congleton’s sex was at least a motivating factor for differentially adverse treatment, thereby
supporting her Title VII hostile work environment claim.
Congleton adequately advised the human resources director, Lisa Charbarneau, of her
complaint of harassment based on sex and the names of others who would substantiate her claim.
Charbarneau promptly commenced an investigation, but ultimately concluded the Congleton’s
complaint was unsubstantiated. The district court concludes that a trier of fact might find that the
County failed to take adequate steps to prevent the alleged harassment and the mere fact that she
conducted an investigation does not insulate the County from liability under Title VII.
Plaintiff Johnson’s testimony was far less detailed than Congleton’s, and the district court
dismissed her claims as lacking sufficient evidence to support a conclusion that the conduct
violated Title VII.

8

xi.

Jones v. Needham, 856 F.3d 1284 (10th Cir. May 12, 2017).

This opinion discusses how the labels of hostile environment / quid pro quo sexual
harassment are useful to describe the elements of a specific claim but are labels that “originated
in the academy” and are not part of the statutes or regulations. Hence, plaintiff is not limited to
the specific type of sexual discrimination alleged in an EEOC charge.
Bryan “Shane” Jones was employed by Needham Trucking, LLC, and alleged he was
fired because he would not have sex with Julie Needham, his direct supervisor and a shareholder
of the business. Jones completed an intake questionnaire with the EEOC which included details
of the quid pro quo on an attached sheet which apparently never made it to the EEOC. The
EEOC assisted Jones with drafting a charge form that alleged he was subject to “sexual remarks”
by Needham but did not mention the alleged sexual advances. After the EEOC issued a right-tosue letter, Jones filed suit, alleging both hostile environment and quid pro quo forms of sexual
harassment. The district court granted Needham’s motion to dismiss, holding that Jones had
failed to exhaust his administrative remedies for the quid pro quo claim.
The Tenth Circuit reversed the district court, finding the allegations in the charge form
specific enough to prompt an investigation that would have uncovered “what the sexual remarks
were, why Mr. Jones was fired, and whether the two events were connected.” 856 F.3d at 1291.
“Needham’s argument relies on a complete bifurcation between the two forms of sexual
harassment . . . . Rather, they are shorthand descriptors to delineate different ways in which
sexual harassment can occur.” Id.
xii. Sexual Orientation Cases
The Circuit Courts are in the process of addressing the issue of whether sexual
orientation or transgender status are protected categories under Title VII. The trend is to
recognize that discrimination based on how a person varies from societal assumptions about
sexuality or gender violates Title VII. This matters to sexual harassment law because, in those
jurisdictions which recognize sexual orientation discrimination as a sub-category of sex
discrimination, harassment on the basis of sexual orientation will be actionable.
The Seventh Circuit became the first federal circuit to hold that discrimination on the
basis of sexual orientation violated Title VII. Hively v. Ivy Tech Community College of Indiana,
853 F.3d 339 (7th Cir. 2017) (en banc). The court noted that “[i]t would require considerable
calisthenics to remove the ‘sex’ from ‘sexual orientation.’” Hively, 853 F.3d at 350. In Zarda v.
Altitude Express, Inc., 883 F.3d 100 (2nd Cir. 2018), the Second Circuit held that sexual
orientation discrimination violates Title VII. Transgender and transitioning status were held to
violate Title VII by the Sixth Circuit in EEOC v. R.G. & G.R. Harris Funeral Homes, Inc., 884
F.3d 560 (6th Cir. 2018).
The Eleventh Circuit has recently held that sexual orientation is not a protected category,
relying on binding precedent from 1979. Evans v. Georgia Regional Hosp., 850 F.3d 1248 (11th
Cir. 2017).
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Horton v. Midwest Geriatric Mgmt., 4:17 CV 2324 JCH, 2017 WL 6536576 (E.D. Mo.
Dec. 21, 2017) is on appeal to the Eighth Circuit. This case addresses the problem of crossjurisdictional differences in discrimination law. A married gay man from Illinois was turned
down for a job in Missouri on the basis of his sexual orientation – a protected class in Illinois but
not in Missouri. The Federal District Court for the Eastern District of Missouri dismissed his
discrimination claims. Sixteen attorneys-general have filed an amicus brief supporting the
plaintiff’s position.

B. Minnesota Cases.
i.

Bliss v. Cent. States Insulation Wholesale, Inc., No. A16-1443, 2017 WL 2332726
(Minn. Ct. App. May 30, 2017), review denied (Aug. 22, 2017). [Unpublished
Opinion]

Jacquelyn Bliss sued her former employer, CSI, alleging sexual harassment, a hostile
work environment by her supervisor, C.P., and constructive discharge in violation of the
Minnesota Human Rights Act. Bliss alleged that C.P. showed her pornography on company
computers and made sexual remarks about her and another female employee. C.P. admitted
viewing pornography, receiving pornographic emails from customers, and forwarding
pornographic emails to male customers and a male employee, but denied using company
computers or sending pornographic emails to any women. The only other woman in the
workplace, D.S., denied witnessing sexual harassment by C.P. and stated that Bliss herself
brought up sexual matters in the workplace. Following a four-day trial, the jury returned a
verdict in favor of CSI.
The Court of Appeals noted that the case was close at trial but found no errors. The
appellate court affirmed the district court’s exclusion of evidence of pornographic images and
emails recovered from C.P.’s computer that were not seen by Bliss, stating that Bliss had failed
to show relevancy to her claims. The appellate court also rejected Bliss’ argument that the
admission of evidence of an earlier sexual harassment lawsuit filed by Bliss against a previous
employer was improper character evidence, an objection she did not make at trial. Bliss
admitted that she had the same attorney for both lawsuits, that the earlier lawsuit was going on
during the entire time that she worked at CSI, and that she did not ask her attorney for advice
about what to do about the harassment by C.P. The Court of Appeals noted that the settlement
amount of Bliss’ previous lawsuit, which was almost $9,000 higher than Bliss’s 2011 salary, was
relevant character evidence because it provided an alternative theory on why Bliss left her
employment.
The appellate court affirmed the denial of Bliss’ motion in limine to exclude evidence
about her romantic relationship with a coworker, finding it relevant to the credibility of her
hostile work environment allegations against C.P. Finally, the appellate court affirmed the
district court’s order awarding CSI $3,500 in disbursements for computer forensic fees incurred
by CSI for the forensic examination of C.P.’s computer, which was performed in response to
Bliss’s discovery demands for the images and e-mails that Bliss used in pretrial proceedings and
as a trial exhibit repeatedly and in closing argument.
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C. Cases from Other States.
i.

Cote v. Derby Ins. Agency, Inc., No. 16-0558, 2017 WL 3283862 (Iowa Ct. App.
Aug. 2, 2017), aff’d, No. 16-0558, 2018 WL 1224522 (Iowa Mar. 9, 2018).

Patricia Dorn was the sole shareholder and president of Defendant Derby Insurance
Agency (Derby), an S corporation. Joanne Cote worked for Derby from 1998 until 2014. In
2014, she sued Derby and Kevin Dorn (Dorn), the husband of Patricia, alleging sexual
discrimination based on a hostile work environment under ICRA, as well as the torts of
intentional infliction of emotional distress and assault.
Cote alleged a pattern of Dorn exposing his genitals to female employees at the insurance
company since 2005. Cote alleged that Dorn made a habit of standing next to her desk with “an
obvious erection in his pants.” She assumed that he wanted her to see his erection because he
“had no reason” to come into her work area and stood with his groin “close to her face.” This
conduct continued over several years, including incidents when Dorn’s pants were unzipped and
“gaping open.”
The district court denied defendant’s motion for summary judgment; the Supreme Court
granted defendants’ petition for interlocutory appeal and transferred the case to the Court of
Appeals.
Derby asserted that the ICRA did not apply because Derby regularly employed fewer
than four individuals, not counting Patricia Dorn’s family members. The Court of Appeals found
the word “employer” in Iowa Code § 216.6(6)(a) to be ambiguous, and after a detailed statutory
analysis, concluded that an incorporated employer cannot have “family members” for purposes
of the statute subsection, and therefore Derby was subject to the ICRA.
Derby asserted that Cote’s claims were time-barred, but the Court of Appeals found
sufficient evidence of a pattern of conduct that extended into the requisite time period. The
Court of Appeals also affirmed the district court’s ruling that “a reasonable jury could find that
the repeated showing of an erection, covered or uncovered, to a female coworker is the type of
outrageous conduct” sufficient to support a claim for intentional infliction of emotional distress.
But the Court of Appeals held that the district court erred in denying summary judgment on the
assault claim, since Cote did not alleged Dorn touched her inappropriately, and the sole physical
contact between Dorn and Cote occurred only when Cote accidentally touched Dorn’s penis.
The Iowa Supreme Court granted further review on the “family member” exception, and
affirmed, holding that as a matter of first impression, a corporation does not have “family
members” which may be excluded from four-employee threshold for application of the ICRA.
ii.

Haskenhoff v. Homeland Energy Solutions, LLC, 897 N.W.2d 553 (Iowa 2017).

This is a 100-page opinion with a plurality of justices concurring with the result, but with
two separate minority opinions with 4 justices concurring in part and dissenting in part.
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Plaintiff Tina Haskenhoff worked as a lab manager at defendant HES’s ethanol plant.
She was repeatedly harassed by her immediate supervisor, Kevin Howes, HES’s operations
manager, who repeatedly made sexual comments directed at Haskenhoff, including speculating
on having sex with her, and referring to her breasts as “them puppies” or “the twins.”
Haskenhoff’s co-employees also engaged in inappropriate conduct.
Plaintiff reported the incidents to the plant manager, but subsequently stated she did not
want the investigation to continue. Nine months later, after plaintiff overheard Howes made
comments about her marrying for money, she left work early in disgust. She reported this
incident and others after Howes had threatened to write her up for insubordination. Plaintiff quit
her job six weeks after she was presented with a performance improvement plan addressing her
conduct on the day she walked out.
Haskenhoff filed a civil action alleging sexual harassment and retaliation under the Iowa
Civil Rights Act (ICRA). The jury trial spanned three weeks. HES objected to the jury
instructions, arguing that it improperly defined the standard for negligence for harassment by a
coworker and failed to properly set forth the standard for causation on a retaliation claim. The
district court overruled these objections, and the jury returned a verdict for Haskenhoff on her
claims of negligence and retaliation, awarding $1.4 million in damages for backpay, emotional
distress, and future emotional distress.
On appeal, the Iowa Supreme Court held that the defendant employer could be held liable
on a direct negligence theory for hostile work environment based on supervisor harassment, but
the employee plaintiff must demonstrate the employer failed to take prompt and appropriate
remedial action to end harassment. The appellate court held that Haskenhoff did not establish as
a matter of law that HES failed to take prompt and appropriate action because on two occasions
she complained to management about harassment, and on both occasions, management took
action to stop the harassment. Thus, it was a question for the jury whether HES failed to take
prompt and appropriate remedial action.
The appellate court held that the district court erred in failing to instruct jury that
Haskenhoff was required to show that HES failed to take prompt and appropriate remedial action
following notice. The appellate court held that this error prejudiced the employer and HES was
entitled to a new trial.
For her retaliatory discharge claim, the appellate court held that it was a question for the
jury whether Haskenhoff was subject to adverse employment action given that the performance
improvement plan alone did not cause her material harm either within the workplace or outside
of it, she was never suspended, her work hours or pay were not reduced, and her duties and status
remained unchanged. The appellate court found that even though the timing of the plan and
allegations giving rise to it were suspect, the district court erred by instructing the jury the
performance improvement plan was an adverse employment action as a matter of law.
The appellate court held that an employer need not really want the employee to quit to
support constructive discharge claim for purposes of a discrimination or retaliation claim under
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the ICRA, and it is enough that the employee’s resignation was a reasonably foreseeable
consequence of the insufferable working conditions created by the employer.
Finally, the appellate court held that the district court acted within its discretion when it
admitted expert evidence on the requirements and standards for effective sexual harassment
programs and what a reasonable company would do under the circumstances, but that expert
testimony that opined that specific conduct violated the ICRA was inadmissible.
Because of the errors in jury instructions, the Iowa Supreme Court reversed the district
court judgment and remanded the case for new trial.

3.

LEGISLATIVE DEVELOPMENTS
A. Introduction

Federal and state elected officials have begun introducing legislation to address public
outrage over high-profile claims of sexual harassment. One particular area of concern is the
effect of nondisclosure agreements (NDAs) on the ability of abusers to escape negative
consequences of their actions and put others at risk in the workplace. There are also public
policy concerns about restricting employees’ rights to speak out about harassment in the
workplace.
B. Federal: The Tax Cuts and Jobs Act
The Tax Cuts and Jobs Act (TCJA) was passed by Congress on December 22, 2017.
Tucked into its 1097 pages was a provision that resulted in the creation of 26 U.S.C. § 162(q):
(q)

PAYMENTS RELATED TO SEXUAL HARASSMENT AND SEXUAL ABUSE
No deduction shall be allowed under this chapter for—
(1) any settlement or payment related to sexual harassment or sexual abuse if such
settlement or payment is subject to a nondisclosure agreement, or
(2) attorney’s fees related to such a settlement or payment.

This provision was effective immediately, even for settlements that occurred prior to this date.
This amendment to the tax code was originally proposed by Senator Bob Menendez (DN.J.), who stated that his intent was to prevent taxpayers from subsidizing the cost to
corporations of sexual harassment and sexual abuse settlements. The bill as passed, however,
applied also to victims of sexual harassment or abuse. The effect of eliminating these
deductions may be limited in scope, and there are many unanswered questions about its
application
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Section 162(q) does not apply to the settlement of sexual discrimination claims absent a
claim of harassment or abuse, nor to settlement of harassment claims based on other protected
categories (race, age, religion, etc.). It applies only to settlements with for-profit businesses. See
Comm’r v. Groetzinger, 480 U.S. 23, 35 (1987).
What does “related to sexual harassment or sexual abuse” mean? May a party deduct
legal costs not related to the settlement or payment? May a settlement agreement include a
nondisclosure agreement for other claims? May the payment be allocated to specific claims?
The biggest impact may be on corporations which will need to calculate whether silence
about sexual harassment or sexual abuse is worth any tax consequences of imposing a NDA.
Ironically, the TCJA gave these same corporations large tax cuts in other areas.
C. Federal – Mandatory Arbitration
In December of 2017, a bipartisan group of Senators introduced the Ending Forced
Arbitration of Sexual Harassment Act of 2017. This proposed legislation would require
employers and employees to litigate sexual harassment claims and invalidate any pre-dispute
arbitration agreement that covers sexual harassment as defined by Title VII.
D. State: Selected Legislation
i. NDAs – enacted legislation
New York: Legislation prohibiting employers from including NDAs in sexual
harassment claim settlements unless it is the complainant’s preference.
Washington: Legislation barring NDAs as a condition of employment or to limit the
ability to publicly disclose or discuss sexual harassment or sexual assault.
ii. NDAs – proposed legislation
Arizona: The Legislature passed a bill allowing victims of sexual assault and sexual
harassment who signed NDAs to break their contracts under certain circumstances. (Has not yet
been signed by Gov. Doug Ducey.)
California: Proposed legislation would prohibit NDAs in settlements of claims for sexual
harassment, sexual assault, or sex discrimination, unless requested by a claimant.
Massachusetts: Bill introduced that would bar NDAs and forced arbitration agreements
in discrimination, harassment and retaliation settlements.
Minnesota: Bill introduced that would require public disclosure of all harassment
settlements paid out by the Legislature, executive branch, or any local unit of government.
New Jersey: Bill introduced which would prohibit nondisclosure provisions related to
claims under the New Jersey Law Against Discrimination.

14

Pennsylvania: Gov. Tom Wolf issued a proposal that would ban mandatory nondisclosure agreements in cases of sexual harassment or assault. It would protect all employees
regardless of the size of the employer.
Vermont: Proposed legislation passed by the House would prohibit employers from
requiring NDAs in sexual harassment settlements.
iii. Other Discrimination Issues – enacted legislation
California: A bill signed into law in October of 2017 expands on California’s mandatory
sexual harassment training, which requires employers with 50 or more employees to provide two
hours of sexual harassment training for supervisors every two years. The new law regulates the
content and manner of the sexual harassment training; for example, the trainers must be
qualified, the training must be “interactive,” and must cover a broad range of topics, including
harassment of LGBT employees and methods for preventing abusive conduct.
New York: New laws passed (1) requiring a written policy addressing sexual harassment
prevention and requiring annual training for any entity bidding on a state contract for goods or
services; (2) prohibiting employers from requiring employees to arbitrate sexual harassment
claims; (3) requiring all employers to adopt a sexual harassment prevention guide and policy that
is at least as protective as a model policy created by the state Division of Human Rights; (4)
protecting non-employees from sexual harassment in the workplace; and (5) requiring
individuals found personally liable for sexual harassment to reimburse the public for money
awarded to a plaintiff.
Washington: Legislation enacted ordering the Human Rights Commission to develop
model policies and best practices to prevent workplace sexual harassment.
iv. Other Discrimination Issues – proposed legislation
California: Proposed legislation would increase the statute of limitations for
discrimination actions from one to three years. Another bill would create anti-retaliation
protection for legislative employees or lobbyists who make sexual harassment complaints against
legislators.
Florida: Bill introduced that would outlaw sexual harassment by legislators, candidates
for public office, agency employees and lobbyists.
Indiana: Bill introduced that would require annual sexual harassment prevention
instruction to members of the general assembly.
Pennsylvania: Gov. Wolf proposed several changes to state law, including: (1) requiring
employers to provide training to prevent discrimination and harassment; (2) amending the PA
Fairness Act to prohibit discrimination based on sexual orientation or gender identity or
expression; (3) extending the statute of limitations for whistleblowers and victims of
discrimination from 180 days to two years; (4) allowing plaintiffs to seek punitive damages for
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workplace discrimination; (5) requiring defendants to pay a successful plaintiff’s attorneys fees
in sexual harassment actions.
Vermont: The House passed a bill that prohibits sexual harassment settlement
agreements from barring an employee from working for an employer or related entity, and
expands sexual harassment laws to cover independent contractors.

4. REGULATORY AND AGENCY DEVELOPMENTS
A. EEOC
i. 2017 Enforcement Guidance on Unlawful Harassment
The EEOC stopped taking public comments on the proposed Enforcement Guidance on
Unlawful Harassment (Proposed Guidance) earlier this year, and the revised Proposed Guidance
is awaiting approval by the Office of Management and Budget at the White House. The
Proposed Guidance would replace one last updated in the 1990’s.
The Proposed Guidance includes a restatement of the law on sexual harassment, applying
interpretations from case law and giving examples of typical situations. It gives a detailed
explanation of the EEOC’s position on the components of a hostile work environment claim: (1)
protected categories and causation; (2) hostile work environment threshold; and (3) liability. The
EEOC makes clear that it considers discrimination on the basis of gender identity, sexual
orientation, sex stereotyping, pregnancy, and childbirth to be discrimination on the basis of sex.
The Proposed Guidance offers details on what conduct would be considered severe or pervasive,
and confirms that the conduct must be both subjective and objectively hostile. Also included is a
detailed discussion of liability standards applicable to allegations of harassment against proxies,
supervisors, and non-supervisors.
Perhaps most interesting is the attention given in the Proposed Guidance to preventative
steps employers should be taking. Specifically, the Proposed Guidance recommends that antiharassment training should be: promoted and supported by senior leaders; repeated on a regular
basis; provided to employees at all levels; tailored to the specific organization and employees;
conducted by qualified, live, interactive trainers; and routinely evaluated by the participants and
revised as needed. If approved, the detailed recommendations as to how an employer should
craft effective and comprehensive policies and procedures to prevent sexual harassment will no
doubt be the topic of much litigation.
ii. Increases in funding
The federal spending bill signed by the President on March 23, 2018, included a $16
million increase in funding for the EEOC, the first budget increase in eight years during which
the EEOC experienced flat budgets, staffing cuts, and hiring freezes. The EEOC now has $379.5
16

million to spend during the remainder of fiscal 2018. EEOC Acting Chair Victoria Lipnic has
stated that the agency will use the increase to emphasize harassment prevention.
iii. Trends
In early February 2018, EEOC Acting Chair Victoria Lipnic reported that the
Commission has seen four times the number of visitors to its website since October of 2017, but
that there has as yet been no surge in actual charges of discrimination.
There have been a number of significant EEOC sexual harassment class action
settlements recently:







$100,000 settlement in October 2017 with Clougherty Packing, LLC on behalf of a
class of female employees alleging sexual harassment;
$75,000 settlement in November 2017 with Trans Ocean Seafoods, Inc. on behalf of
three female employees who complained of persistent, sexually explicit comments by
a male coworker;
$340,000 settlement in January with restaurant chain Indi’s Fast Food Restaurant, Inc.
on behalf of 15 former female employees, some of whom were teenagers, who
alleged sexual harassment; and
$550,000 settlement in January with the GEO Group, Inc., on behalf of a class of
female staffers allegedly harassed at private correctional facilities in Arizona.

B. Federal Judiciary Workplace Conduct Working Group
Following recent sexual harassment allegations involving federal judges, many expressed
concern that the judicial councils investigating these allegations lost jurisdiction over the
investigation when the alleged harasser resigned from the bench. In addition, a group of nearly
700 former and current law clerks signed a letter requesting action on the issue of harassment in
the judiciary.
Chief Justice Roberts established the Federal Judiciary Workplace Conduct Working
Group in part to address these concerns. The Working Group will review existing policies and
procedures, update existing handbooks, collect information on best practices, and make sure
proper procedures are in place to protect federal judicial employees at all levels from sexual
harassment. In addition, the federal judiciary will, for the first time, track and publicly release
data on sexual harassment complaints against judges.
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5.

#MeToo AND #TimesUp IN LAW AND PRACTICE

Notwithstanding the legislative and regulatory developments and proposals described
above, the significant media attention to and increased societal awareness of sexual harassment
in the workplace has not changed the definition of prohibited activities, the basis of employer
liability, or the legal analysis applied to harassment-related claims.
Claims of discrimination in the form of sexual harassment are still subject to the familiar
McDonnell Douglas shifting burdens analysis. To be actionable, harassing behavior must still be
of a sexual nature, unwelcome or uninvited, and sufficiently “severe and pervasive” to
substantially interfere with a victim’s work environment. Courts continue to wrestle with what
behavior is bad enough to qualify as actionable behavior, and what responsive action is required
to block employer liability in co-worker harassment cases.
If the #MeToo and #TimesUp movements have increased the number of victims prepared
to pursue legal remedies, those victims have yet to show up on agency and court dockets. They
may begin to do so in 2018. Other possible results of #MeToo and #TimesUp could be:











Legislative changes that lengthen the statute of limitations for harassment claims.
Legislative changes designed to create personal liability for harassers.
Legislative changes designed to increase available damages for victims.
The imposition of more and more significant equitable relief in harassment cases.
Larger damage awards.
Earlier and more effective intervention by employers faced with harassment allegations
or reports of inappropriate behavior, resulting in fewer charges and lawsuits.
Earlier and more frequent settlements.
Greater willingness of witnesses to report harassment and provide information in
investigations.
Altered perceptions of “severe and pervasive,” “unwelcome,” and “timely and
appropriate,” resulting in different applications of law to fact.
Altered credibility assessment of victims.

Writing for the New York Times on February 4, 2018, Catherine A. MacKinnon observed:
Many survivors [of sexual harassment] realistically judged reporting pointless.
Complaints were routinely passed of with some version of ‘she wasn’t credible’
or ‘she wanted it.’…[I]t typically took three to four women testifying that they
had been violated by the same man in the same way to even begin to make a dent
in his denial. That made a woman, for credibility purposes, one-fourth of a
person.
…
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But it is #MeToo, this uprising of the formerly disregarded, that has made
untenable the assumption that the one who reports sexual abuse is a lying slut, and
that is changing everything already. Sexual harassment law prepared the ground,
but it is today’s movement that is shifting gender hierarchy’s tectonic plates.

https://www.nytimes.com/2018/02/04/opinion/metoo‐law‐legal‐system.html
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ĐŽŶƐƚƌƵĞĚ͘

ͻ ŝƌĞĐds͕>>ǀ͘,Ăůů
 dŚĞŽƵƌƚĞĂƌůŝĞƌƚŚŝƐǇĞĂƌ͕ĚĞĐůŝŶĞĚƚŽŚĞĂƌƚŚĞŝƐƐƵĞŽĨǁŚĞƚŚĞƌ
ĐĞƌƚĂŝŶĞŶƚŝƚŝĞƐƚŚĂƚƌĞŐƵůĂƌůǇĐŽŶƚƌĂĐƚǁŝƚŚŝƌĞĐdsƚŽƉƌŽǀŝĚĞ
ƐĞƌǀŝĐĞƐĨŽƌŝƌĞĐdsĐƵƐƚŽŵĞƌƐĂƌĞũŽŝŶƚĞŵƉůŽǇĞƌƐƵŶĚĞƌƚŚĞ&Ăŝƌ
ůĂďŽƌ^ƚĂŶĚĂƌĚĐƚ͘dŚĞhŶŝƚĞĚ^ƚĂƚĞƐŽƵƌƚŽĨƉƉĞĂůƐĨŽƌƚŚĞ&ŽƵƌƚŚ
ŝƌĐƵŝƚŚĂĚĨŽƵŶĚƚŚĂƚƐƵĐŚĞŶƚŝƚŝĞƐ͕ŝŶŵĂŶǇŝŶƐƚĂŶĐĞƐ͕ǁĞƌĞũŽŝŶƚ
ĞŵƉůŽǇĞƌƐǁŝƚŚŝƌĞĐds͕ĂŶĚĞƐƚĂďůŝƐŚĞĚĂŶĞǁũŽŝŶƚĞŵƉůŽǇĞƌƚĞƐƚ
ƚŚĂƚŚĂĚŶŽƚďĞĞŶƵƚŝůŝǌĞĚďǇŽƚŚĞƌĐŝƌĐƵŝƚĐŽƵƌƚƐŽĨĂƉƉĞĂůƐ͘
ĂǀŝĚ^͘&ŽƌƚŶĞǇΘZĂŶĚǇ<͘:ŽŚŶƐŽŶ
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/ŵƉŽƌƚĂŶƚ/ƐƐƵĞƐ/ŶǀŽůǀŝŶŐƚŚĞh͘^͘
^ƵƉƌĞŵĞŽƵƌƚĂŶĚ&ĞĚĞƌĂůŝƌĐƵŝƚŽƵƌƚƐ
ͻ DƵƌƉŚǇKŝůĂŶĚƌĞůĂƚĞĚĐĂƐĞƐĂƌĞƉĞŶĚŝŶŐĚĞĐŝƐŝŽŶďǇƚŚĞ
ŽƵƌƚ͘dŚĞƐĞĐĂƐĞƐŝŶǀŽůǀĞƚŚĞŝƐƐƵĞŽĨǁŚĞƚŚĞƌĂŶĞŵƉůŽǇĞƌ
ĐĂŶƌĞƋƵŝƌĞĂŶĞŵƉůŽǇĞĞƚŽĨŽƌŐŽƚŚĞĨŝůŝŶŐŽĨĐůĂƐƐĂŶĚ
ĐŽůůĞĐƚŝǀĞĂĐƚŝŽŶĐĂƐĞƐŝŶĂƌďŝƚƌĂƚŝŽŶƉƌŽĐĞĞĚŝŶŐƐ͘dŚĞůĞĂĚ
E>ZĐĂƐĞŝŶƚŚŝƐĂƌĞĂŝƐ͘Z͘,ŽƌƚŽŶ͘
ͻ ŝŐŝƚĂůZĞĂůƚǇdƌƵƐƚ͕/ŶĐ͘ǀ͘^ŽŵĞƌƐ
 dŚĞh͘^͘^ƵƉƌĞŵĞŽƵƌƚƵŶĂŶŝŵŽƵƐůǇŚĞůĚƚŚĂƚĂŶŝŶĚŝǀŝĚƵĂůŵƵƐƚ
ƚĂŬĞĂůůĞŐĂƚŝŽŶƐŽĨĐŽƌƉŽƌĂƚĞǁƌŽŶŐͲĚŽŝŶŐĚŝƌĞĐƚůǇƚŽƚŚĞ^ĞĐƵƌŝƚŝĞƐ
ĂŶĚǆĐŚĂŶŐĞŽŵŵŝƐƐŝŽŶ;^ͿͶŶŽƚũƵƐƚŝŶƚĞƌŶĂůůǇͶŝŶŽƌĚĞƌƚŽ
ƋƵĂůŝĨǇĨŽƌĞǆƉĂŶĚĞĚǁŚŝƐƚůĞďůŽǁĞƌƉƌŽƚĞĐƚŝŽŶƐƵŶĚĞƌƚŚĞŽĚĚͲ&ƌĂŶŬ
Đƚ͘
 dŚĞĚĞĐŝƐŝŽŶĞĨĨĞĐƚŝǀĞůǇŵĂŶĚĂƚĞƐƚŚĂƚǁŚŝƐƚůĞďůŽǁĞƌƐƌĞƉŽƌƚƚŽƚŚĞ
^ŝĨƚŚĞǇǁĂŶƚƚŽƚĂŬĞĨƵůůĂĚǀĂŶƚĂŐĞŽĨƚŚĞĂŶƚŝͲƌĞƚĂůŝĂƚŝŽŶ
ƉƌŽƚĞĐƚŝŽŶƐ͘
ĂǀŝĚ^͘&ŽƌƚŶĞǇΘZĂŶĚǇ<͘:ŽŚŶƐŽŶ



2018 Upper Midwest Employment Law Institute
ΞϮϬϭϴ

4

5/7/2018

/ŵƉŽƌƚĂŶƚ/ƐƐƵĞƐ/ŶǀŽůǀŝŶŐƚŚĞh͘^͘
^ƵƉƌĞŵĞŽƵƌƚĂŶĚ&ĞĚĞƌĂůŝƌĐƵŝƚŽƵƌƚƐ
ͻ ^ĞǆƵĂůŽƌŝĞŶƚĂƚŝŽŶĐŽǀĞƌĂŐĞƵŶĚĞƌĨĞĚĞƌĂůĞŵƉůŽǇŵĞŶƚ
ĚŝƐĐƌŝŵŝŶĂƚŝŽŶƐƚĂƚƵƚĞƐ
 dŚĞŽƵƌƚĞĂƌůŝĞƌƚŚŝƐǇĞĂƌĚĞĐůŝŶĞĚƚŽŚĞĂƌĂŶĂƉƉĞĂůĨƌŽŵƚŚĞ
ůĞǀĞŶƚŚŝƌĐƵŝƚŽŶǁŚĞƚŚĞƌƐĞǆƵĂůŽƌŝĞŶƚĂƚŝŽŶŝƐĂƉƌŽƚĞĐƚĞĚƐƚĂƚƵƐ
ƵŶĚĞƌdŝƚůĞs//ŽĨƚŚĞŝǀŝůZŝŐŚƚƐĐƚ͘
 dŚĞ^ĞĐŽŶĚŝƌĐƵŝƚƌƵůĞĚŽŶ&ĞďƌƵĂƌǇϮϲƚŚ͕ϮϬϭϴ͕ƚŚĂƚĚŝƐĐƌŝŵŝŶĂƚŝŽŶ
ďĂƐĞĚŽŶƐĞǆƵĂůŽƌŝĞŶƚĂƚŝŽŶǀŝŽůĂƚĞƐdŝƚůĞs//͕ƐŝĚŝŶŐǁŝƚŚƚŚĞĞƐƚĂƚĞŽĨ
ĂĚĞĐĞĂƐĞĚƐŬǇĚŝǀŝŶŐŝŶƐƚƌƵĐƚŽƌǁŚŽǁĂƐĂůůĞŐĞĚůǇĨŝƌĞĚĨŽƌƚĞůůŝŶŐĂ
ĐůŝĞŶƚŚĞǁĂƐŐĂǇ͘dŚŝƐŝƐƐƵĞ͕ŚŽǁĞǀĞƌ͕ǁŝůůĐŽŶƚŝŶƵĞƚŽďĞůŝƚŝŐĂƚĞĚŝŶ
ůŽǁĞƌĐŽƵƌƚƐĂŶĚŵĂǇďĞďĂĐŬƚŽƚŚĞ^ƵƉƌĞŵĞŽƵƌƚŝŶƚŚĞŶĞĂƌ
ĨƵƚƵƌĞ͘

ͻ ZƵŵŽƌƐĐŽŶƚŝŶƵĞƚŽĐŝƌĐƵůĂƚĞƚŚĂƚ:ƵƐƚŝĐĞ<ĞŶŶĞĚǇŝƐ
ĐŽŶƚĞŵƉůĂƚŝŶŐƌĞƚŝƌĞŵĞŶƚ͘

ĂǀŝĚ^͘&ŽƌƚŶĞǇΘZĂŶĚǇ<͘:ŽŚŶƐŽŶ
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/ŵƉŽƌƚĂŶƚ/ƐƐƵĞƐ/ŶǀŽůǀŝŶŐƚŚĞh͘^͘
^ƵƉƌĞŵĞŽƵƌƚĂŶĚ&ĞĚĞƌĂůŝƌĐƵŝƚŽƵƌƚƐ
ͻ ZŝǌŽǀ͘&ƌĞƐŶŽŽƵŶƚǇKĨĨŝĐĞŽĨĚƵĐĂƚŝŽŶ
 KŶƉƌŝůϭϭ͕ƚŚĞEŝŶƚŚŝƌĐƵŝƚƌƵůĞĚƚŚĂƚƐĂůĂƌǇŚŝƐƚŽƌǇŝƐŶŽƉƌŽƚĞĐƚŝŽŶ
ĂŐĂŝŶƐƚĞƋƵĂůƉĂǇĐůĂŝŵƐ͕ĞǆĐĞƉƚŵĂǇďĞŝŶŝŶĚŝǀŝĚƵĂůŝǌĞĚŶĞŐŽƚŝĂƚŝŽŶƐ͘
 dŚĞEŝŶƚŚŝƌĐƵŝƚŽƵƌƚŽĨƉƉĞĂůƐĞǆƉƌĞƐƐĞĚƚŚĞ͞ŐĞŶĞƌĂůƌƵůĞ͟ƚŚĂƚ
ĂŶĞŵƉůŽǇĞĞ͛Ɛ͞ƉƌŝŽƌƐĂůĂƌǇĂůŽŶĞŽƌŝŶĐŽŵďŝŶĂƚŝŽŶǁŝƚŚŽƚŚĞƌ
ĨĂĐƚŽƌƐ͟ĐĂŶŶŽƚďĞƵƐĞĚďǇĞŵƉůŽǇĞƌƐĂƐĂĚĞĨĞŶƐĞĂŐĂŝŶƐƚĂůůĞŐĂƚŝŽŶƐ
ŽĨƉĂǇĚŝƐĐƌŝŵŝŶĂƚŝŽŶƵŶĚĞƌƚŚĞƋƵĂůWĂǇĐƚďƵƚĚŝĚŶŽƚĚĞĐŝĚĞ
͞ǁŚĞƚŚĞƌŽƌƵŶĚĞƌǁŚĂƚĐŝƌĐƵŵƐƚĂŶĐĞƐƉĂƐƚƐĂůĂƌǇ͟ŵĂǇďĞƵƐĞĚ
ǁŚĞŶŶĞŐŽƚŝĂƚŝŶŐŝŶĚŝǀŝĚƵĂůƐĂůĂƌŝĞƐ͘
 ƚƚŽƌŶĞǇƐĨŽƌƚŚĞĞŵƉůŽǇĞƌƉůĂŶƚŽĂƉƉĞĂůƚŚĞĚĞĐŝƐŝŽŶƚŽƚŚĞh͘^͘
^ƵƉƌĞŵĞŽƵƌƚ͕ďƵƚŝƚŝƐƵŶĐůĞĂƌŝĨŽƌǁŚĞŶƚŚĞŚŝŐŚĐŽƵƌƚǁŽƵůĚƚĂŬĞ
ƵƉƚŚĞĐĂƐĞ͘

ĂǀŝĚ^͘&ŽƌƚŶĞǇΘZĂŶĚǇ<͘:ŽŚŶƐŽŶ
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ŽŵƉŽƐŝƚŝŽŶŽĨ&ĞĚĞƌĂůŽƵƌƚƐŽĨ
ƉƉĞĂůƐĂŶĚh͘^͘ŝƐƚƌŝĐƚŽƵƌƚƐ

ͻ dŚĞdƌƵŵƉĚŵŝŶŝƐƚƌĂƚŝŽŶŝƐĂĐƚŝǀĞůǇĂƚƚĞŵƉƚŝŶŐƚŽĨŝůůƚŚĞƐĞ
ǀĂĐĂŶĐŝĞƐĂŶĚĐŽŶƚŝŶƵĞƐƚŽƐƵďŵŝƚŶŽŵŝŶĞĞƐƚŽƚŚĞ^ĞŶĂƚĞ
ĨŽƌĐŽŶĨŝƌŵĂƚŝŽŶ͘ƐŽĨƉƌŝůϮϬϭϴ͕ϮϵŽĨƚŚĞWƌĞƐŝĚĞŶƚ͛Ɛ
ũƵĚŝĐŝĂůŶŽŵŝŶĞĞƐŚĂǀĞďĞĞŶĐŽŶĨŝƌŵĞĚďǇƚŚĞ^ĞŶĂƚĞ͘
Source: http://www.uscourts.gov/judges-judgeships/judicial-vacancies.

ĂǀŝĚ^͘&ŽƌƚŶĞǇΘZĂŶĚǇ<͘:ŽŚŶƐŽŶ
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ŽŵƉŽƐŝƚŝŽŶŽĨ&ĞĚĞƌĂůŽƵƌƚƐŽĨ
ƉƉĞĂůƐĂŶĚh͘^͘ŝƐƚƌŝĐƚŽƵƌƚƐ
ͻ h͘^͘ŽƵƌƚŽĨƉƉĞĂůƐĨŽƌƚŚĞEŝŶƚŚŝƌĐƵŝƚ
 dŚĞŝƐƐƵĞŽĨǁŚĞƚŚĞƌƚŚĞEŝŶƚŚŝƌĐƵŝƚ͕ǁŚŝĐŚŝŶĐůƵĚĞƐ
ũƵƌŝƐĚŝĐƚŝŽŶŽǀĞƌĂůŝĨŽƌŶŝĂ͕KƌĞŐŽŶ͕tĂƐŚŝŶŐƚŽŶ͕EĞǀĂĚĂ͕
ƌŝǌŽŶĂ͕/ĚĂŚŽ͕DŽŶƚĂŶĂ͕ůĂƐŬĂ͕'ƵĂŵ͕ĂŶĚ,ĂǁĂŝŝ͕
ƐŚŽƵůĚďĞĚŝǀŝĚĞĚŝŶƚŽϮĐŽƵƌƚƐŚĂƐďĞĞŶĚĞďĂƚĞĚĨŽƌƐŽŵĞ
ƚŝŵĞͶŽǀĞƌƚŚĞǇĞĂƌƐ͕ƚŚĞEŝŶƚŚŝƌĐƵŝƚŚĂƐďĞĐŽŵĞŽŶĞŽĨ
ƚŚĞŵŽƌĞůŝďĞƌĂůĐŝƌĐƵŝƚĐŽƵƌƚƐŝŶƚŚĞĐŽƵŶƚƌǇĂŶĚƚŚĞ
ƉŽƚĞŶƚŝĂůĚŝǀŝƐŝŽŶŽĨƚŚĞEŝŶƚŚŝƌĐƵŝƚŚĂƐŐĞŶĞƌĂƚĞĚ
ůĞŐŝƐůĂƚŝŽŶŝŶƚŚĞŽŶŐƌĞƐƐƚŽĂĐŚŝĞǀĞƚŚĂƚŽďũĞĐƚŝǀĞ͕ďƵƚ
ŶŽĂĐƚŝŽŶŚĂƐďĞĞŶƚĂŬĞŶƚŽĚĂƚĞ͘

ĂǀŝĚ^͘&ŽƌƚŶĞǇΘZĂŶĚǇ<͘:ŽŚŶƐŽŶ
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>ĞŐŝƐůĂƚŝǀĞƌĂŶĐŚ
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ŽŵƉŽƐŝƚŝŽŶŽĨƚŚĞh͘^͘^ĞŶĂƚĞ
ͻ dŚĞĐƵƌƌĞŶƚĐŽŵƉŽƐŝƚŝŽŶŽĨƚŚĞh͘^͘^ĞŶĂƚĞŝƐϱϭ
ZĞƉƵďůŝĐĂŶƐ͕ϰϳĞŵŽĐƌĂƚƐĂŶĚϮ/ŶĚĞƉĞŶĚĞŶƚƐ
;/ŶĚĞƉĞŶĚĞŶƚ^ĞŶĂƚŽƌƐĂƌĞŶŐƵƐ<ŝŶŐ;DͿĂŶĚĞƌŶŝĞ
^ĂŶĚĞƌƐ;sdͿͶƚŚĞǇďŽƚŚĐĂƵĐƵƐǁŝƚŚƚŚĞĞŵŽĐƌĂƚƐͿ͘
ͻ ZĞƉƵďůŝĐĂŶƐŚĂǀĞϴƐĞĂƚƐƵƉĨŽƌĞůĞĐƚŝŽŶŝŶϮϬϭϴͶŽŶůǇ
ϭŝŶĂƐƚĂƚĞDƌƐ͘ůŝŶƚŽŶǁŽŶ͘
ͻ ĞŵŽĐƌĂƚƐŚĂǀĞϮϯ^ĞŶĂƚĞƐĞĂƚƐƵƉŝŶϮϬϭϴͶǁŝƚŚϱ
ƐƚĂƚĞƐWƌĞƐŝĚĞŶƚdƌƵŵƉǁŽŶďǇĚŽƵďůĞͲĚŝŐŝƚƐ͘
ͻ dŚĞŚĞĂůƚŚƐƚĂƚƵƐŽĨ^ĞŶĂƚŽƌ:ŽŚŶDĐĂŝŶ;ZͲͿ
ƌĞŵĂŝŶƐĂĐŽŶĐĞƌŶ͘&ƵƌƚŚĞƌ͕^ĞŶĂƚŽƌdŚĂĚŽĐŚƌĂŶ;ZͲ
D^ͿŝƐƌĞƚŝƌŝŶŐĨƌŽŵƚŚĞ^ĞŶĂƚĞĂŶĚĂƐƉĞĐŝĂůĞůĞĐƚŝŽŶ
ǁŝůůďĞŚĞůĚƚŚŝƐǇĞĂƌĨŽƌŚŝƐƌĞƉůĂĐĞŵĞŶƚ͘
ĂǀŝĚ^͘&ŽƌƚŶĞǇΘZĂŶĚǇ<͘:ŽŚŶƐŽŶ
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ŽŵƉŽƐŝƚŝŽŶŽĨƚŚĞh͘^͘^ĞŶĂƚĞ
ͻ EĞǁůǇĞůĞĐƚĞĚ^ĞŶĂƚŽƌŽƵŐ:ŽŶĞƐ;Ͳ>ͿĂŶĚƌĞĐĞŶƚůǇ
ĂƉƉŽŝŶƚĞĚ^ĞŶĂƚŽƌdŝŶĂ^ŵŝƚŚ;ͲDEͿŚĂǀĞďĞĞŶ
ĂƉƉŽŝŶƚĞĚƚŽƚŚĞ^ĞŶĂƚĞ,ĞĂůƚŚ͕ĚƵĐĂƚŝŽŶ͕>ĂďŽƌĂŶĚ
WĞŶƐŝŽŶƐŽŵŵŝƚƚĞĞ;,>WͿ͘dŚĞƉŽůŝƚŝĐĂůŵĂŬĞͲƵƉŽĨ
ƚŚĞ,>WŽŵŵŝƚƚĞĞƌĞŵĂŝŶƐϭϮZĞƉƵďůŝĐĂŶ^ĞŶĂƚŽƌƐ
ĂŶĚϭϭĞŵŽĐƌĂƚŝĐ^ĞŶĂƚŽƌƐ͘
ͻ dŚĞƌĞĂƌĞĂŶƵŵďĞƌŽĨůĂďŽƌĂŶĚĞŵƉůŽǇŵĞŶƚƌĞůĂƚĞĚ
ŶŽŵŝŶĂƚŝŽŶƐƉĞŶĚŝŶŐďĞĨŽƌĞƚŚĞ^ĞŶĂƚĞĨŽƌ
ĐŽŶĨŝƌŵĂƚŝŽŶǀŽƚĞƐ͕ĂŶĚĂŶƵŵďĞƌŽĨŶŽŵŝŶĞĞƐƉĞŶĚŝŶŐ
ďĞĨŽƌĞƚŚĞ,>WŽŵŵŝƚƚĞĞ͘

ĂǀŝĚ^͘&ŽƌƚŶĞǇΘZĂŶĚǇ<͘:ŽŚŶƐŽŶ
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h͘^͘,ŽƵƐĞŽĨZĞƉƌĞƐĞŶƚĂƚŝǀĞƐ
ͻ dŚĞĐŽŵƉŽƐŝƚŝŽŶŽĨƚŚĞh͘^͘,ŽƵƐĞŽĨZĞƉƌĞƐĞŶƚĂƚŝǀĞƐĐŽŶƐŝƐƚƐŽĨϮϯϳ
ZĞƉƵďůŝĐĂŶƐĂŶĚϭϵϮĞŵŽĐƌĂƚƐ͘
ͻ ƐŽĨƉƌŝůϲ͕ϮϬϭϴ͕ƚŚĞƌĞĂƌĞϲǀĂĐĂŶĐŝĞƐ͘
ͻ ůů,ŽƵƐĞƐĞĂƚƐǁŝůůďĞƵƉĨŽƌƌĞͲĞůĞĐƚŝŽŶŝŶϮϬϭϴ͘
ͻ ϲϬŵĞŵďĞƌƐŽĨƚŚĞ,ŽƵƐĞĂŶŶŽƵŶĐĞĚƚŚĞǇǁŝůůŶŽƚƐĞĞŬƌĞͲĞůĞĐƚŝŽŶŝŶ
ϮϬϭϴĂŶĚϭϬŚĂǀĞƌĞƐŝŐŶĞĚĚƵƌŝŶŐƚŚŝƐƚĞƌŵŽĨŽŶŐƌĞƐƐ͘
ͻ ŽŶŽƌ >Ăŵď;ͿǁŽŶĂƐƉĞĐŝĂůĞůĞĐƚŝŽŶŝŶWĞŶŶƐǇůǀĂŶŝĂ͛ƐϭϴƚŚ ĚŝƐƚƌŝĐƚŝŶ
ĞĂƌůǇDĂƌĐŚ͕ĚĞĨĞĂƚŝŶŐZŝĐŬ^ĂĐĐŽŶĞ ;ZͿďǇĂŶĞǆƚƌĞŵĞůǇƐůŝŵŵĂƌŐŝŶ͘

Source: https://pressgallery.house.gov/member-data/party-breakdown
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h͘^͘,ŽƵƐĞŽĨZĞƉƌĞƐĞŶƚĂƚŝǀĞƐ
ͻ dŚĞŵŽƐƚŝŵƉŽƌƚĂŶƚůĂďŽƌĂŶĚĞŵƉůŽǇŵĞŶƚďŝůůƚŽƉĂƐƐƚŚĞ,ŽƵƐĞŝŶ
ƚŚĞĐƵƌƌĞŶƚƚĞƌŵŽĨŽŶŐƌĞƐƐŝƐƚŚĞũŽŝŶƚĞŵƉůŽǇĞƌďŝůůǁŚŝĐŚŝƐ
ĞŶƚŝƚůĞĚ͞^ĂǀĞ>ŽĐĂůƵƐŝŶĞƐƐĐƚ͘͟dŚŝƐďŝůůƉĂƐƐĞĚƚŚĞ,ŽƵƐĞďǇĂ
ǀŽƚĞŽĨϮϰϮͲϭϴϭ͕ŝŶĐůƵĚŝŶŐ͞ǇĞƐ͟ǀŽƚĞƐĨƌŽŵϴĞŵŽĐƌĂƚƐ͘dŚĞďŝůů
ǁŝůůƉƌŽǀŝĚĞƚŚĞĨŽůůŽǁŝŶŐĚĞĨŝŶŝƚŝŽŶŽĨũŽŝŶƚĞŵƉůŽǇĞƌƐƚĂƚƵƐƵŶĚĞƌ
ƚŚĞEĂƚŝŽŶĂů>ĂďŽƌZĞůĂƚŝŽŶƐĐƚĂŶĚƚŚĞ&Ăŝƌ>ĂďŽƌ^ƚĂŶĚĂƌĚƐĐƚ͗
 ƉĞƌƐŽŶŵĂǇďĞĐŽŶƐŝĚĞƌĞĚĂũŽŝŶƚĞŵƉůŽǇĞƌŝŶƌĞůĂƚŝŽŶƚŽĂŶ
ĞŵƉůŽǇĞĞŽŶůǇŝĨƐƵĐŚƉĞƌƐŽŶĚŝƌĞĐƚůǇ͕ĂĐƚƵĂůůǇ͕ĂŶĚŝŵŵĞĚŝĂƚĞůǇ͕ĂŶĚ
ŶŽƚŝŶĂůŝŵŝƚĞĚĂŶĚƌŽƵƚŝŶĞŵĂŶŶĞƌ͕ĞǆĞƌĐŝƐĞƐƐŝŐŶŝĨŝĐĂŶƚĐŽŶƚƌŽůŽǀĞƌ
ƚŚĞĞƐƐĞŶƚŝĂůƚĞƌŵƐĂŶĚĐŽŶĚŝƚŝŽŶƐŽĨĞŵƉůŽǇŵĞŶƚƐƵĐŚĂƐŚŝƌŝŶŐ
ĞŵƉůŽǇĞĞƐ͕ĚŝƐĐŚĂƌŐŝŶŐĞŵƉůŽǇĞĞƐ͕ĚĞƚĞƌŵŝŶŝŶŐŝŶĚŝǀŝĚƵĂůĞŵƉůŽǇĞĞ
ƌĂƚĞƐŽĨƉĂǇĂŶĚďĞŶĞĨŝƚƐ͕ĚĂǇͲƚŽͲĚĂǇƐƵƉĞƌǀŝƐŝŽŶŽĨĞŵƉůŽǇĞĞƐ͕
ĂƐƐŝŐŶŝŶŐŝŶĚŝǀŝĚƵĂůǁŽƌŬƐĐŚĞĚƵůĞƐ͕ƉŽƐŝƚŝŽŶƐ͕ĂŶĚƚĂƐŬƐ͕Žƌ
ĂĚŵŝŶŝƐƚĞƌŝŶŐĞŵƉůŽǇĞĞĚŝƐĐŝƉůŝŶĞ͘

ĂǀŝĚ^͘&ŽƌƚŶĞǇΘZĂŶĚǇ<͘:ŽŚŶƐŽŶ
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h͘^͘,ŽƵƐĞŽĨZĞƉƌĞƐĞŶƚĂƚŝǀĞƐ
ͻ dŚŝƐůĞŐŝƐůĂƚŝŽŶŝƐƉƌĞƐĞŶƚůǇƉĞŶĚŝŶŐĐŽŶƐŝĚĞƌĂƚŝŽŶŝŶƚŚĞ
^ĞŶĂƚĞ͕ĂŶĚŶŽ^ĞŶĂƚĞ,>WŽŵŵŝƚƚĞĞŚĞĂƌŝŶŐƚŽĚĂƚĞŚĂƐ
ďĞĞŶƐĐŚĞĚƵůĞĚ͘dŚĞŬĞǇƚŽŵŽǀŝŶŐƚŚŝƐůĞŐŝƐůĂƚŝŽŶŝŶƚŚĞ
^ĞŶĂƚĞŝƐĨŝŶĚŝŶŐĞŵŽĐƌĂƚŝĐĐŽͲƐƉŽŶƐŽƌƐĂƐŝƚǁŝůůƚĂŬĞϲϬ
ǀŽƚĞƐƚŽƐƵƐƉĞŶĚĞǆƉĞĐƚĞĚĚĞďĂƚĞŽŶƚŚŝƐƉƌŽƉŽƐĂůĂŶĚŵŽǀĞ
ŝƚƚŽĂĨŝŶĂůǀŽƚĞǁŚĞƌĞĂƐŝŵƉůĞŵĂũŽƌŝƚǇĐĂŶƉĂƐƐƚŚĞ
ůĞŐŝƐůĂƚŝŽŶ͘
ͻ ^ƵƉƉŽƌƚĞƌƐŽĨƚŚĞ,ŽƵƐĞƉĂƐƐĞĚũŽŝŶƚĞŵƉůŽǇĞƌďŝůůǁŝůů
ĐŽŶƚŝŶƵĞƚŽůŽŽŬƚŽƉŽƚĞŶƚŝĂůůĞŐŝƐůĂƚŝǀĞƐƚƌĂƚĞŐŝĞƐ͕ŝŶĐůƵĚŝŶŐ
ĂĚĚŝŶŐƚŚĞ,ŽƵƐĞƉĂƐƐĞĚůĞŐŝƐůĂƚŝŽŶƚŽďƵĚŐĞƚďŝůůƐƚŚĂƚǁŝůů
ďĞĐŽŶƐŝĚĞƌĞĚďǇƚŚĞŽŶŐƌĞƐƐůĂƚĞƌƚŚŝƐǇĞĂƌ͘
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tŚǇZĞƉƵďůŝĐĂŶƐEĞĞĚƚŽtŽƌƌǇ
ďŽƵƚϮϬϭϴ

Source: CNN Politics

*This chart documents seat losses in the House, Senate, State Legislatures, and Governors’ mansions in the
first midterm election of the last eight presidents
ĂǀŝĚ^͘&ŽƌƚŶĞǇΘZĂŶĚǇ<͘:ŽŚŶƐŽŶ
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WĞƌĐĞŶƚĂŐĞŽĨ&ĞŵĂůĞ^ƚĂƚĞ
>ĞŐŝƐůĂƚŽƌƐŝŶϮϬϭϳ
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&>Ͳ/K
ͻ dŚĞ&>Ͳ/KŚĂƐĞƐƚĂďůŝƐŚĞĚǁŚĂƚŝƚĐĂůůƐĂ͞ŐůŽďĂůŝǌĂƚŝŽŶŚƵď͟
ƚŽƉƌĞƉĂƌĞĨŽƌƚŚĞϮϬϭϴEŽǀĞŵďĞƌĞůĞĐƚŝŽŶƐ͘dŚĞŚƵďǁŝůů
ĐŽŽƌĚŝŶĂƚĞƚŚĞ&ĞĚĞƌĂƚŝŽŶ͛ƐĞůĞĐƚŝŽŶĞĨĨŽƌƚƐĂŶĚǁŽƵůĚďĞƚŚĞ
ůĂƌŐĞƐƚĚĞƉĂƌƚŵĞŶƚǁŝƚŚŝŶƚŚĞ&>Ͳ/K͘
ͻ ZĞĐŽƌĚƐƉĞŶĚŝŶŐĐĂŶĂŐĂŝŶďĞĞǆƉĞĐƚĞĚŝŶƚŚĞEŽǀĞŵďĞƌ
ϮϬϭϴŵŝĚƚĞƌŵĞůĞĐƚŝŽŶƐŝŶĐůƵĚŝŶŐƐƵďƐƚĂŶƚŝĂůƐƉĞŶĚŝŶŐďǇƚŚĞ
ůĂďŽƌŵŽǀĞŵĞŶƚĂƐƚŚĞĐŽŶƚƌŽůŽĨƚŚĞ^ĞŶĂƚĞĂŶĚ,ŽƵƐĞĂƌĞ
ĂƚƐƚĂŬĞ͘



ĂǀŝĚ^͘&ŽƌƚŶĞǇΘZĂŶĚǇ<͘:ŽŚŶƐŽŶ
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h͘^͘,ŽƵƐĞŽĨZĞƉƌĞƐĞŶƚĂƚŝǀĞƐ
ͻ dŚĞ,ŽƵƐĞŝƐĂůƐŽĐŽŶƐŝĚĞƌŝŶŐĂŶŝŵƉŽƌƚĂŶƚůĞĂǀĞŽĨĂďƐĞŶĐĞ
ƉƌŽƉŽƐĂůďǇŽŶŐƌĞƐƐǁŽŵĂŶDŝŵŝtĂůƚĞƌƐŽĨĂůŝĨŽƌŶŝĂ͘,Ğƌ
ůĞŐŝƐůĂƚŝŽŶŝƐŬŶŽǁŶĂƐƚŚĞtŽƌŬĨůĞǆŝŶƚŚĞϮϭƐƚĞŶƚƵƌǇĐƚ͕
ĂŶĚǁŽƵůĚƉĞƌŵŝƚĞŵƉůŽǇĞƌƐƚŽĂǀŽŝĚƚŚĞŝŵƉŽƐŝƚŝŽŶŽĨƐƚĂƚĞ
ĂŶĚůŽĐĂůůĞĂǀĞƌĞƋƵŝƌĞŵĞŶƚƐďĂƐĞĚŽŶƚŚĞĨŽůůŽǁŝŶŐĨŽƌŵƵůĂ͗
ŵƉůŽǇĞƌ^ŝǌĞ

ŵƉůŽǇĞĞƐǁŝƚŚϱнǇĞĂƌƐŽĨƐĞƌǀŝĐĞ
ŵƉůŽǇĞĞƐǁŝƚŚфϱǇĞĂƌƐŽĨƐĞƌǀŝĐĞ
ǁŝƚŚƚŚĞĞŵƉůŽǇĞƌĂƚƚŚĞďĞŐŝŶŶŝŶŐŽĨ ǁŝƚŚƚŚĞĞŵƉůŽǇĞƌĂƚƚŚĞďĞŐŝŶŶŝŶŐŽĨ
ƚŚĞƉůĂŶǇĞĂƌǁŽƵůĚƌĞĐĞŝǀĞ͗
ƚŚĞƉůĂŶǇĞĂƌǁŽƵůĚƌĞĐĞŝǀĞ͗

ϭ͕ϬϬϬнŵƉůŽǇĞĞƐ

ϮϬĂǇƐ

ϭϲĂǇƐ

ϮϱϬʹ ϵϵϵŵƉůŽǇĞĞƐ

ϭϴĂǇƐ

ϭϰĂǇƐ

ϱϬʹ ϮϰϵŵƉůŽǇĞĞƐ

ϭϱĂǇƐ

ϭϯĂǇƐ

фϱϬŵƉůŽǇĞĞƐ

ϭϰĂǇƐ

ϭϮĂǇƐ

ĂǀŝĚ^͘&ŽƌƚŶĞǇΘZĂŶĚǇ<͘:ŽŚŶƐŽŶ
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h͘^͘,ŽƵƐĞŽĨZĞƉƌĞƐĞŶƚĂƚŝǀĞƐ
ͻ &ƵƌƚŚĞƌ͕ĂŶĞŵƉůŽǇĞƌǁŽƵůĚŚĂǀĞƚŽŚĂǀĞŽŶĞŽƌŵŽƌĞŽĨƚŚĞĨŽůůŽǁŝŶŐ
ůĞĂǀĞƉƌŽŐƌĂŵƐŝŶƉůĂĐĞ͗










ŽŵƉƌĞƐƐĞĚǁŽƌŬƐĐŚĞĚƵůĞͲ dŚŝƐŽƉƚŝŽŶǁŽƵůĚƉĞƌŵŝƚĂŶĞŵƉůŽǇĞĞƚŽǁŽƌŬƚŚĞ
ĞƋƵŝǀĂůĞŶƚŽĨĨƵůůͲƚŝŵĞĞŵƉůŽǇŵĞŶƚďǇŝŶĐƌĞĂƐŝŶŐƚŚĞŶƵŵďĞƌŽĨĚĂŝůǇŚŽƵƌƐ͕ƐƵĐŚĂƐĂ
ĨŽƵƌͲĚĂǇǁŽƌŬǁĞĞŬ͘
ŝǁĞĞŬůǇǁŽƌŬƉƌŽŐƌĂŵͲ dŚŝƐŽƉƚŝŽŶǁŽƵůĚƉĞƌŵŝƚĂďĂƐŝĐǁŽƌŬƌĞƋƵŝƌĞŵĞŶƚŽĨŶŽ
ŵŽƌĞƚŚĂŶϴϬŚŽƵƌƐ͕ŽǀĞƌŽŶĞϮͲǁĞĞŬƉĞƌŝŽĚ͕ĂŶĚŝŶǁŚŝĐŚŵŽƌĞƚŚĂŶϰϬŚŽƵƌƐďƵƚŶŽƚ
ŵŽƌĞƚŚĂŶϲϬŚŽƵƌƐŽĨƚŚĞǁŽƌŬƌĞƋƵŝƌĞŵĞŶƚŵĂǇŽĐĐƵƌŝŶĂǁĞĞŬŽĨƚŚĞϮͲǁĞĞŬƉĞƌŝŽĚ͘
dĞůĞĐŽŵŵƵƚŝŶŐͲ dŚŝƐŽƉƚŝŽŶƉĞƌŵŝƚƐĂŶĞŵƉůŽǇĞĞƉĞƌĨŽƌŵƐŚĞƌͬŚŝƐũŽďĚƵƚŝĞƐĂŶĚ
ƌĞƐƉŽŶƐŝďŝůŝƚŝĞƐĨƌŽŵĂǁŽƌŬƐŝƚĞĂƉƉƌŽǀĞĚďǇƚŚĞĞŵƉůŽǇĞƌŽƚŚĞƌƚŚĂŶƚŚĞůŽĐĂƚŝŽŶĨƌŽŵ
ǁŚŝĐŚƚŚĞĞŵƉůŽǇĞĞǁŽƵůĚŽƚŚĞƌǁŝƐĞǁŽƌŬ͘
:ŽďƐŚĂƌŝŶŐͲ dŚŝƐŽƉƚŝŽŶƉĞƌŵŝƚƐĂŶĞŵƉůŽǇĞƌƚŽĂƉƉƌŽǀĞƚŚĞƐŚĂƌŝŶŐŽĨŽŶĞ
ĞŵƉůŽǇŵĞŶƚƉŽƐŝƚŝŽŶĂŵŽŶŐƐƚƚǁŽŽƌŵŽƌĞĞŵƉůŽǇĞĞƐ͘
&ůĞǆŝďůĞƐĐŚĞĚƵůŝŶŐͲ dŚŝƐŽƉƚŝŽŶƉĞƌŵŝƚƐĂŶĂƌƌĂŶŐĞŵĞŶƚƵŶĚĞƌǁŚŝĐŚĂŶĞŵƉůŽǇĞĞ͛Ɛ
ƌĞŐƵůĂƌǁŽƌŬƐĐŚĞĚƵůĞŝƐĂůƚĞƌĞĚ͘
WƌĞĚŝĐƚĂďůĞƐĐŚĞĚƵůŝŶŐͲ dŚŝƐŽƉƚŝŽŶƉĞƌŵŝƚƐĂŶĂƌƌĂŶŐĞŵĞŶƚƵŶĚĞƌǁŚŝĐŚĂŶĞŵƉůŽǇĞƌ
ƉƌŽǀŝĚĞƐĂǁŽƌŬƐĐŚĞĚƵůĞ;ĂͿǁŝƚŚƌĞĂƐŽŶĂďůĞĂĚǀĂŶĐĞĚŶŽƚŝĐĞ͕ĂŶĚ;ďͿƚŚĂƚŝƐƐƵďũĞĐƚƚŽ
ĂƐĨĞǁĂůƚĞƌĂƚŝŽŶƐĂƐĂƌĞƌĞĂƐŽŶĂďůǇƉŽƐƐŝďůĞ͘
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>ĂďŽƌĂŶĚŵƉůŽǇŵĞŶƚ/ƐƐƵĞƐdŚĂƚŽŶŐƌĞƐƐDĂǇ
ĚĚƌĞƐƐŝŶϮϬϭϴůƐŽ/ŶĐůƵĚĞƚŚĞ&ŽůůŽǁŝŶŐ͗
ͻ DĂŶĚĂƚŽƌǇĂůƚĞƌŶĂƚŝǀĞĚŝƐƉƵƚĞƌĞƐŽůƵƚŝŽŶƉƌŽĐĞĚƵƌĞƐƚŚĂƚ
ƉƌŽŚŝďŝƚĞŵƉůŽǇĞĞƐĨƌŽŵŝŶŝƚŝĂƚŝŶŐĐůĂƐƐĂĐƚŝŽŶĂŶĚĐŽůůĞĐƚŝǀĞ
ĂĐƚŝŽŶĨŝůŝŶŐƐ;ƚŚĞDƵƌƉŚǇKŝůĂŶĚ͘Z͘,ŽƌƚŽŶůŝŶĞŽĨĐĂƐĞƐͿ
ͻ WƌŽƉŽƐĂůƐƚŽƉƌŽŚŝďŝƚĞŵƉůŽǇĞƌƐĨƌŽŵŝŵƉŽƐŝŶŐŵĂŶĚĂƚŽƌǇ
ĐŽŶĨŝĚĞŶƚŝĂůŝƚǇĂŐƌĞĞŵĞŶƚƐŝŶƐĞǆƵĂůŚĂƌĂƐƐŵĞŶƚĂƌďŝƚƌĂƚŝŽŶ
ƉƌŽĐĞĞĚŝŶŐƐ
ͻ ŵĞŶĚŵĞŶƚƐƚŽƚŚĞ&Ăŝƌ>ĂďŽƌ^ƚĂŶĚĂƌĚƐĐƚƌĞŐĂƌĚŝŶŐ
ĨůĞǆŝďůĞǁŽƌŬƉůĂĐĞƉƌŽĐĞĚƵƌĞƐŝŶĐůƵĚŝŶŐĐŽŵƉĞŶƐĂƚŽƌǇƚŝŵĞ
ŽƉƚŝŽŶƐ
ͻ tŽƌŬĞƌĐĞŶƚĞƌƌĞŐƵůĂƚŝŽŶ
 >ĞŐŝƐůĂƚŝǀĞƉƌŽƉŽƐĂůƚŽƌĞƋƵŝƌĞǁŽƌŬĞƌĐĞŶƚĞƌƐƚŽĨŽůůŽǁƚŚĞƐĂŵĞ
ƌĞƉŽƌƚŝŶŐƌĞƋƵŝƌĞŵĞŶƚƐĂƐůĂďŽƌƵŶŝŽŶƐ
ĂǀŝĚ^͘&ŽƌƚŶĞǇΘZĂŶĚǇ<͘:ŽŚŶƐŽŶ
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ǆĞĐƵƚŝǀĞƌĂŶĐŚ
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tŚŝƚĞ,ŽƵƐĞĞǀĞůŽƉŵĞŶƚƐо^ŽŵĞ
ŚĂŶŐĞƐƚŽƚŚĞĚŵŝŶŝƐƚƌĂƚŝŽŶ͙
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dƌƵŵƉtŚŝƚĞ,ŽƵƐĞ^ĂǁZĞĐŽƌĚ
EƵŵďĞƌŽĨ&ŝƌƐƚͲzĞĂƌ^ƚĂĨĨĞƉĂƌƚƵƌĞƐ
ͻ dŚĞdƌƵŵƉĚŵŝŶŝƐƚƌĂƚŝŽŶŚĂƐŚĂĚĂǀĞƌǇŚŝŐŚ
ƚƵƌŶŽǀĞƌƌĂƚĞŽĨƐĞŶŝŽƌŽĨĨŝĐŝĂůƐǁŚŽŚĂǀĞƌĞƐŝŐŶĞĚ͕
ďĞĞŶĨŝƌĞĚŽƌƌĞĂƐƐŝŐŶĞĚ͘
ͻ dŚŝƐŝƐƚŚĞŚŝŐŚĞƐƚƚƵƌŶŽǀĞƌƌĂƚĞŝŶƚŚĞůĂƐƚϰϬǇĞĂƌƐ͕
ǁŚŝĐŚŝƐĂƐĨĂƌďĂĐŬĂƐƚŚĞƌŽŽŬŝŶŐƐ/ŶƐƚŝƚƵƚŝŽŶ͕ǁŚŽ
ƚƌĂĐŬƐƚŚĞƚƵƌŶŽǀĞƌƌĂƚĞƐ͕ŐŽĞƐ͘
ͻ dŚĞƉƌĞƐŝĚĞŶĐǇǁŝƚŚƚŚĞŶĞǆƚͲŚŝŐŚĞƐƚĨŝƌƐƚͲǇĞĂƌ
ƚƵƌŶŽǀĞƌƌĂƚĞǁĂƐZŽŶĂůĚZĞĂŐĂŶ͛Ɛ͕ǁŝƚŚϭϳйŽĨ
ƐĞŶŝŽƌĂŝĚĞƐůĞĂǀŝŶŐƚŚĞĚŵŝŶŝƐƚƌĂƚŝŽŶŝŶϭϵϴϭ͘
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tŚŝƚĞ,ŽƵƐĞĞǀĞůŽƉŵĞŶƚƐ
ͻ ŵƉŚĂƐŝƐŽŶũƵĚŝĐŝĂůŶŽŵŝŶĂƚŝŽŶƐ
ͻ ŚĂůůĞŶŐĞƐŝŶƚŚĞŶŽŵŝŶĂƚŝŽŶĂŶĚĐŽŶĨŝƌŵĂƚŝŽŶ
ƉƌŽĐĞƐƐ͙hd
ͻ ^ƵĐĐĞƐƐĨƵůŶŽŵŝŶĂƚŝŽŶŽĨ:ƵƐƚŝĐĞ'ŽƌƐƵĐŚĂŶĚ
ŶŽŵŝŶĂƚŝŽŶƐĨŽƌƚŚĞE>ZĂŶĚh^K>
ͻ ƉƉƌĞŶƚŝĐĞƐŚŝƉƉƌŽŐƌĂŵŝŶŝƚŝĂƚŝǀĞƐ
ͻ dĂǆƌĞĨŽƌŵŝŶŝƚŝĂƚŝǀĞƐ
ͻ /ŵŵŝŐƌĂƚŝŽŶƌĞĨŽƌŵ

ĂǀŝĚ^͘&ŽƌƚŶĞǇΘZĂŶĚǇ<͘:ŽŚŶƐŽŶ
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WƌĞƐŝĚĞŶƚdƌƵŵƉ͛Ɛ/ŵŵŝŐƌĂƚŝŽŶ
WŽůŝĐǇ/ŶŝƚŝĂƚŝǀĞƐ
ϭ͘
Ϯ͘
ϯ͘

ϰ͘
ϱ͘

ϲ͘

ƵŝůĚĂǁĂůůǁŝƚŚƐƵƌǀĞŝůůĂŶĐĞĂŶĚ
ƐĞŶƐŽƌƚĞĐŚŶŽůŽŐǇ͕ĨŽƌƚŝĨŝĞĚǁŝƚŚ
ŵĂŶƉŽǁĞƌ͘
ŶĚ͞ĐĂƚĐŚĂŶĚƌĞůĞĂƐĞ͟ďǇĚĞƚĂŝŶŝŶŐ
ĂŶǇŽŶĞǁŚŽĐƌŽƐƐĞƐƚŚĞďŽƌĚĞƌƵŶƚŝů
ƚŚĞǇĂƌĞĚĞƉŽƌƚĞĚ͘
ŶĨŽƌĐĞǌĞƌŽƚŽůĞƌĂŶĐĞĨŽƌĐƌŝŵŝŶĂů
ĂůŝĞŶƐďǇƌĞŵŽǀŝŶŐƚŚĞŵĂůůĨƌŽŵƚŚĞ
h͘^͘ĂŶĚĐƌĞĂƚŝŶŐĂĞƉŽƌƚĂƚŝŽŶdĂƐŬ
&ŽƌĐĞ͘
ůŽĐŬĨƵŶĚŝŶŐĨŽƌƐĂŶĐƚƵĂƌǇĐŝƚŝĞƐŝŶĂŶ
ĞĨĨŽƌƚƚŽĞůŝŵŝŶĂƚĞůĂǁƐƚŚĂƚƐŚŝĞůĚ
ƵŶĚŽĐƵŵĞŶƚĞĚŝŵŵŝŐƌĂŶƚƐ͘
ĂŶĐĞůKďĂŵĂ͛ƐĞǆĞĐƵƚŝǀĞŽƌĚĞƌƐ
ŐŝǀŝŶŐĂŵŶĞƐƚǇĂŶĚĨƵůůǇĞŶĨŽƌĐĞĂůů
ŝŵŵŝŐƌĂƚŝŽŶůĂǁƐ͘

ĂǀŝĚ^͘&ŽƌƚŶĞǇΘZĂŶĚǇ<͘:ŽŚŶƐŽŶ

ϳ͘

ϴ͘
ϵ͘
ϭϬ͘



^ƵƐƉĞŶĚŝƐƐƵŝŶŐǀŝƐĂƐƚŽĂŶǇƉůĂĐĞǁĞ
ĐĂŶŶŽƚĂĚĞƋƵĂƚĞůǇƐĐƌĞĞŶŝŶĐůƵĚŝŶŐ
ĐŽƵŶƚƌŝĞƐǁŝƚŚƌĞĨƵŐĞĞƐůŝŬĞ^ǇƌŝĂĂŶĚ
>ŝďǇĂ͘
ZĞƋƵŝƌĞŽƚŚĞƌĐŽƵŶƚƌŝĞƐƚŽƚĂŬĞďĂĐŬ
ƚŚĞŝƌĐŝƚŝǌĞŶƐǁŚĞŶƚŚĞǇĂƌĞĚĞƉŽƌƚĞĚ͘
^ŽŵĞĐŽƵŶƚƌŝĞƐƌĞĨƵƐĞƚŽĂĐĐĞƉƚ
ƉĞŽƉůĞďĂĐŬŝŶƐƵĐŚĐŝƌĐƵŵƐƚĂŶĐĞƐ͘
ŽŵƉůĞƚĞƚŚĞďŝŽŵĞƚƌŝĐĞŶƚƌǇͲĞǆŝƚǀŝƐĂ
ƚƌĂĐŬŝŶŐƐǇƐƚĞŵŝŶĂŶĞĨĨŽƌƚƚŽ
ĞůŝŵŝŶĂƚĞsŝƐĂŽǀĞƌƐƚĂǇƐ͘
hƐĞͲsĞƌŝĨǇƚŽƚŚĞĨƵůůĞƐƚĞǆƚĞŶƚ͕
ĞǆƉĂŶĚŝŶŐŝƚƐƵƐĞĂŶĚƉƌŝŽƌŝƚŝǌŝŶŐƚŚĞ
ĚĞƉŽƌƚĂƚŝŽŶŽĨĂůŝĞŶƐŽŶǁĞůĨĂƌĞ͘
ZĞĨŽƌŵůĞŐĂůŝŵŵŝŐƌĂƚŝŽŶƚŽŬĞĞƉŝƚ
ǁŝƚŚŝŶŚŝƐƚŽƌŝĐĂůŶŽƌŵƐĂŶĚĂĚŵŝƚ
ŝŵŵŝŐƌĂŶƚƐŵŽƐƚůŝŬĞůǇƚŽďĞ
ĨŝŶĂŶĐŝĂůůǇƐĞůĨͲƐƵĨĨŝĐŝĞŶƚ͘
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tŚŝƚĞ,ŽƵƐĞĞǀĞůŽƉŵĞŶƚƐ
ͻ ZĞĚƵĐƚŝŽŶŝŶŶƵŵďĞƌŽĨƌĞŐƵůĂƚŝŽŶƐ
 dŚĞďƵŝůĚƵƉŽĨƌĞŐƵůĂƚŝŽŶƐůĞĂĚƐƚŽĚƵƉůŝĐĂƚŝǀĞ͕ŽďƐŽůĞƚĞ͕ĐŽŶĨůŝĐƚŝŶŐ͕ĂŶĚĞǀĞŶ
ĐŽŶƚƌĂĚŝĐƚŽƌǇƌƵůĞƐ͘
 ƌĞĐĞŶƚƐƚƵĚǇĨŝŶĚƐƚŚĂƚƌĞŐƵůĂƚŝŽŶͶďǇĚŝƐƚŽƌƚŝŶŐƚŚĞŝŶǀĞƐƚŵĞŶƚĐŚŽŝĐĞƐ
ƚŚĂƚůĞĂĚƚŽŝŶŶŽǀĂƚŝŽŶͶŚĂƐĐƌĞĂƚĞĚĂĐŽŶƐŝĚĞƌĂďůĞĚƌĂŐŽŶƚŚĞĞĐŽŶŽŵǇ͘
 ĐŽŶŽŵŝĐŐƌŽǁƚŚŝŶƚŚĞhŶŝƚĞĚ^ƚĂƚĞƐŚĂƐ͕ŽŶĂǀĞƌĂŐĞ͕ďĞĞŶƐůŽǁĞĚďǇϬ͘ϴ
ƉĞƌĐĞŶƚƉĞƌǇĞĂƌƐŝŶĐĞϭϵϴϬŽǁŝŶŐƚŽƚŚĞĐƵŵƵůĂƚŝǀĞĞĨĨĞĐƚƐŽŶƌĞŐƵůĂƚŝŽŶ͘
 /ĨƌĞŐƵůĂƚŝŽŶŚĂĚďĞĞŶŚĞůĚĐŽŶƐƚĂŶƚĂƚůĞǀĞůƐŽďƐĞƌǀĞĚŝŶϭϵϴϬ͕ƚŚĞh͘^͘
ĞĐŽŶŽŵǇǁŽƵůĚŚĂǀĞďĞĞŶĂďŽƵƚϮϱƉĞƌĐĞŶƚůĂƌŐĞƌƚŚĂŶŝƚĂĐƚƵĂůůǇǁĂƐŝŶ
ϮϬϭϮ͘
 /ŶϮϬϭϮ͕ƚŚĞĞĐŽŶŽŵǇǁĂƐΨϰƚƌŝůůŝŽŶƐŵĂůůĞƌƚŚĂŶŝƚǁŽƵůĚŚĂǀĞďĞĞŶŝŶ
ƚŚĞĂďƐĞŶĐĞŽĨƌĞŐƵůĂƚŽƌǇŐƌŽǁƚŚƐŝŶĐĞϭϵϴϬ͘
 dŚŝƐĂŵŽƵŶƚƐƚŽĂůŽƐƐŽĨĂƉƉƌŽǆŝŵĂƚĞůǇΨϭϯ͕ϬϬϬƉĞƌĐĂƉŝƚĂ͕ĂƐŝŐŶŝĨŝĐĂŶƚ
ĂŵŽƵŶƚŽĨŵŽŶĞǇĨŽƌŵŽƐƚŵĞƌŝĐĂŶǁŽƌŬĞƌƐ͘
Source: RegProject.org, January 23, 2018

ĂǀŝĚ^͘&ŽƌƚŶĞǇΘZĂŶĚǇ<͘:ŽŚŶƐŽŶ



2018 Upper Midwest Employment Law Institute
ΞϮϬϭϴ

15

5/7/2018

ĞƉĂƌƚŵĞŶƚŽĨ>ĂďŽƌ

K>ʹ &ŝŶĂůůǇ^ƚĂĨĨŝŶŐhƉ
ͻ ^ĞĐƌĞƚĂƌǇŽĨ>ĂďŽƌůĞǆĐŽƐƚĂ;ϰͲϮϳͲϮϬϭϳͿ
ͻ DŝŶĞ^ĂĨĞƚǇĂŶĚ,ĞĂůƚŚ;ĂǀŝĚĂƚĞǌĂůŽͿ;ϭϭͲϯϬͲϮϬϭϳͿ
ͻ ^ŽůŝĐŝƚŽƌ;<ĂƚĞK͛^ĐĂŶŶůĂŝŶͿ͕ŽŶŐƌĞƐƐŝŽŶĂů;<ĂƚŚĞƌŝŶĞ
DĐ'ƵŝƌĞͿĂŶĚWĞŶƐŝŽŶƐ;WƌĞƐƚŽŶZƵƚůĞĚŐĞͿ;ϭϮͲϮϭͲϮϬϭϳͿ
ͻ ĞƉƵƚǇ^ĞĐƌĞƚĂƌǇ;WĂƚƌŝĐŬWŝǌǌĞůůĂͿ;ƉƌŝůϭϮ͕ϮϬϭϴͿ
K>ŐĞŶĐǇ
tĂŐĞΘ,ŽƵƌĚŵŝŶŝƐƚƌĂƚŽƌ
K^,
ƵƌĞĂƵŽĨ >ĂďŽƌ ^ƚĂƚŝƐƚŝĐƐ
d
sd^

ĂǀŝĚ^͘&ŽƌƚŶĞǇΘZĂŶĚǇ<͘:ŽŚŶƐŽŶ

EŽŵŝŶĞĞ
ŚĞƌǇů^ƚĂŶƚŽŶ
^ĐŽƚƚDƵŐŶŽ
tŝůůŝĂŵĞĂĐŚ
:ŽŚŶWĂůůĂƐĐŚ
:ŽŚŶ>ŽǁƌǇ///



^ƚĂƚƵƐ
WĞŶĚŝŶŐďĞĨŽƌĞ^ĞŶĂƚĞ
WĞŶĚŝŶŐ ďĞĨŽƌĞ^ĞŶĂƚĞ
WĞŶĚŝŶŐ ďĞĨŽƌĞ^ĞŶĂƚĞ
EŽŵŝŶĂƚĞĚŽŶƉƌŝůϭϭ͕ϮϬϭϴ
EŽŵŝŶĂƚĞĚ ŽŶƉƌŝůϮϬ͕ϮϬϭϴ
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<ĂƚĞK͛^ĐĂŶŶůĂŝŶʹ ^ŽůŝĐŝƚŽƌ
 <ĂƚĞK͛^ĐĂŶŶůĂŝŶĐŽŶĨŝƌŵĞĚĂƐ
ƚŚĞ>ĂďŽƌĞƉĂƌƚŵĞŶƚ͛ƐĐŚŝĞĨ
ůĞŐĂůŽĨĨŝĐĞƌ
 ^ŚĞŽǀĞƌƐĞĞƐŽŶĞŽĨƚŚĞůĂƌŐĞƐƚ
ŐŽǀĞƌŶŵĞŶƚůĞŐĂůƐŚŽƉƐĂŶĚ
ŚĂƐŝŶĚĞƉĞŶĚĞŶƚĂƵƚŚŽƌŝƚǇƚŽ
ĨŝůĞůĂǁƐƵŝƚƐĞŶĨŽƌĐŝŶŐ
ĂƉƉƌŽǆŝŵĂƚĞůǇϭϴϬĨĞĚĞƌĂů
ǁŽƌŬƉůĂĐĞƐƚĂƚƵƚĞƐ
 ϭϮǇĞĂƌƐĞǆƉĞƌŝĞŶĐĞĂƚ͛Ɛ
<ŝƌŬůĂŶĚΘůůŝƐ
ĂǀŝĚ^͘&ŽƌƚŶĞǇΘZĂŶĚǇ<͘:ŽŚŶƐŽŶ
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K>/ŶŝƚŝĂƚŝǀĞƐ
ͻ ƉƉƌĞŶƚŝĐĞƐŚŝƉdĂƐŬ&ŽƌĐĞĞƐƚĂďůŝƐŚĞĚ
ͻ tĂŐĞĂŶĚ,ŽƵƌ
 ZĞŐƵůĂƚŝŽŶƐ
 KǀĞƌƚŝŵĞƌƵůĞƚŽďĞĂŵĞŶĚĞĚ͖KďĂŵĂŽŶĂƉƉĞĂů
 dŝƉ^ŚĂƌŝŶŐƌƵůĞĐŽŶƚƌŽǀĞƌƐŝĂůĂŵĞŶĚŵĞŶƚ
 tĂŐĞΘ,ŽƵƌKƉŝŶŝŽŶ>ĞƚƚĞƌƐĂƌĞĂǀĂŝůĂďůĞ;ĂŐĂŝŶͿ
 tŝƚŚĚƌĂǁĂůŽĨ:ŽŝŶƚŵƉůŽǇĞƌΘ/ŐƵŝĚĂŶĐĞ
ͻ K^,
 ^ŝůŝĐĂƌƵůĞĚĞůĂǇĞĚ͖ƌĞŐƵůĂƚŽƌǇĐĂůĞŶĚĂƌŚĂůǀĞĚ
ͻ WĞŶƐŝŽŶƐͲͲ ^
 &ŝĚƵĐŝĂƌǇƌƵůĞǀĂĐĂƚĞĚ
ͻ K>D^
 EWZDƚŽƌĞƐĐŝŶĚƚŚĞWĞƌƐƵĂĚĞƌZƵůĞ
ĂǀŝĚ^͘&ŽƌƚŶĞǇΘZĂŶĚǇ<͘:ŽŚŶƐŽŶ
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K&W

KŶĚƌĂǇd͘,ĂƌƌŝƐͲ K&WŝƌĞĐƚŽƌ
 &ŽƌŵĞƌĚĞƉƵƚǇĐŚŝĞĨŽĨĞŵƉůŽǇŵĞŶƚůŝƚŝŐĂƚŝŽŶĂƚ
ƚŚĞ:ƵƐƚŝĐĞĞƉĂƌƚŵĞŶƚ;K:ͿĚƵƌŝŶŐƚŚĞ'ĞŽƌŐĞ
t͘ƵƐŚĂĚŵŝŶŝƐƚƌĂƚŝŽŶ


tĂƐƚŚĞĚĞƉƵƚǇĐŚŝĞĨŽĨĞŵƉůŽǇŵĞŶƚůŝƚŝŐĂƚŝŽŶ͕ĂŶĚ
ůŝƚŝŐĂƚĞĚĐĂƐĞƐŽŶďĞŚĂůĨŽĨƚŚĞĨĞĚĞƌĂůŐŽǀĞƌŶŵĞŶƚĂŶĚ
ŵŝůŝƚĂƌǇƉĞƌƐŽŶŶĞů

 :ŽŝŶĞĚƚŚĞ>ĂďŽƌĞƉĂƌƚŵĞŶƚŝŶƚŚĞ^ƉƌŝŶŐŽĨ
ϮϬϭϳ͕ƐĞƌǀŝŶŐĂƐĂƐĞŶŝŽƌĂĚǀŝƐŽƌĂƚƚŚĞ
ŵƉůŽǇŵĞŶƚĂŶĚdƌĂŝŶŝŶŐĚŵŝŶŝƐƚƌĂƚŝŽŶ
 WƌŝŽƌƚŽĞŶƚĞƌŝŶŐƉƵďůŝĐƐĞƌǀŝĐĞ͕ǁĂƐĂƉĂƌƚŶĞƌĂƚ
>ĞůĂŝƌZǇĂŶ͕ǁŚĞƌĞŚĞƉƌĂĐƚŝĐĞĚŵĂŶĂŐĞŵĞŶƚͲƐŝĚĞ
ůĂďŽƌĂŶĚĞŵƉůŽǇŵĞŶƚůĂǁ
 ĂƌŶĞĚĂůĂǁĚĞŐƌĞĞĨƌŽŵtĂƐŚŝŶŐƚŽŶĂŶĚ>ĞĞ
hŶŝǀĞƌƐŝƚǇ^ĐŚŽŽůŽĨ>ĂǁĂŶĚĂďĂĐŚĞůŽƌ͛ƐĚĞŐƌĞĞ
ŝŶŚŝƐƚŽƌǇĨƌŽŵ,ĂŵƉĚĞŶͲ^ǇĚŶĞǇŽůůĞŐĞ
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ƌĂŝŐ>ĞĞŶʹ^ĞŶŝŽƌĚǀŝƐŽƌ͕K&W
 &ŽƌŵĞƌŝƚǇƚƚŽƌŶĞǇĨŽƌŽƌĂů'ĂďůĞƐ͕
&ůŽƌŝĚĂ
 ĚũƵƐƚWƌŽĨĞƐƐŽƌĂƚ&/hŽůůĞŐĞŽĨ>Ăǁ
 tŽƌŬĞĚǁŝƚŚ^ĞĐƌĞƚĂƌǇŽĨ>ĂďŽƌĐŽƐƚĂ
 WƌŝǀĂƚĞƐĞĐƚŽƌůĂǁĨŝƌŵĞǆƉĞƌŝĞŶĐĞĂƚ
DŽƌŐĂŶ͕>ĞǁŝƐΘŽĐŬŝƵƐ ĂŵŽŶŐŽƚŚĞƌƐ
 >ĂǁĞŐƌĞĞĨŽƌŽůƵŵďŝĂ>Ăǁ^ĐŚŽŽů͕ĂŶĚ
ƵŶĚĞƌŐƌĂĚƵĂƚĞĨƌŽŵ'ĞŽƌŐĞƚŽǁŶ

ĂǀŝĚ^͘&ŽƌƚŶĞǇΘZĂŶĚǇ<͘:ŽŚŶƐŽŶ
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^>Ɛ
 &ĞďƌƵĂƌǇϭ͕ϮϬϭϴʹ K&WƌĞůĞĂƐĞĚϭ͕ϬϬϬŽƌƉŽƌĂƚĞ
^ĐŚĞĚƵůŝŶŐ>ĞƚƚĞƌƐ;^>Ϳ
 EŽŵŽƌĞƚŚĂŶϭϬĞƐƚĂďůŝƐŚŵĞŶƚƐŽĨĂƐŝŶŐůĞĐŽŶƚƌĂĐƚŽƌ
ǁĞƌĞƉůĂĐĞĚŽŶƚŚĞϮϬϭϴƐĐŚĞĚƵůŝŶŐůŝƐƚ
 EŽŵŽƌĞƚŚĂŶĨŽƵƌĞƐƚĂďůŝƐŚŵĞŶƚƐŽĨĂƐŝŶŐůĞĐŽŶƚƌĂĐƚŽƌ
ĂƌĞƉůĂĐĞĚŝŶĂƐŝŶŐůĞK&WĚŝƐƚƌŝĐƚŽĨĨŝĐĞ
 EŽĞƐƚĂďůŝƐŚŵĞŶƚƚŚĂƚƌĞĐĞŝǀĞĚĂ^>͕ĐŽŶĐůƵĚĞĚĂ
ƌĞǀŝĞǁ͕ŽƌĐŽŶĐůƵĚĞĚƉƌŽŐƌĞƐƐƌĞƉŽƌƚŵŽŶŝƚŽƌŝŶŐƌĞƐƵůƚŝŶŐ
ĨƌŽŵĂĐŽŶĐŝůŝĂƚŝŽŶĂŐƌĞĞŵĞŶƚŽƌĐŽŶƐĞŶƚĚĞĐƌĞĞ͕ǁŝƚŚŝŶ
ƚŚĞůĂƐƚĨŝǀĞǇĞĂƌƐ͕ŝƐŝŶĐůƵĚĞĚŽŶƚŚŝƐƐĐŚĞĚƵůŝŶŐůŝƐƚ
 K&WďĞŐĂŶŵĂŝůŝŶŐƐĐŚĞĚƵůŝŶŐůĞƚƚĞƌƐŽŶDĂƌĐŚϭϵ͕ϮϬϭϴ
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ŝƌĞĐƚŝǀĞϮϬϭϴͲϬϭ
 ZĞƋƵŝƌĞƐ K&WƚŽŝƐƐƵĞĂWƌĞĚĞƚĞƌŵŝŶĂƚŝŽŶEŽƚŝĐĞ
;WEͿƉƌŝŽƌƚŽƚŚĞŝƐƐƵĂŶĐĞŽĨĂEŽƚŝĐĞŽĨsŝŽůĂƚŝŽŶ
;EKsͿ
 ZĞƋƵŝƌĞĚĨŽƌĂůůŝŶĚŝǀŝĚƵĂůĂŶĚƐǇƐƚĞŵŝĐĚŝƐĐƌŝŵŝŶĂƚŝŽŶĨŝŶĚŝŶŐƐ

 DĂŶĚĂƚĞƐƌĞŐŝŽŶĂů^K>ƚŽƌĞǀŝĞǁƚŚĞWEďĞĨŽƌĞ
ƚŚĞǇĂƌĞƐƵďŵŝƚƚĞĚƚŽƚŚĞŶĂƚŝŽŶĂůŽĨĨŝĐĞ
 EĂƚŝŽŶĂůŽĨĨŝĐĞǁŝůůƵůƚŝŵĂƚĞůǇƌĞǀŝĞǁĂŶĚĂƉƉƌŽǀĞĂůů
WEƐ
 WƌĂĐƚŝĐĂůŝŵƉůŝĐĂƚŝŽŶƐ͍

ĂǀŝĚ^͘&ŽƌƚŶĞǇΘZĂŶĚǇ<͘:ŽŚŶƐŽŶ
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K&WhŶĚĞƌdƌƵŵƉ
 EŽDĞƌŐĞƌǁŝƚŚK
 ĞĐƌĞĂƐĞĚƵĚŐĞƚ
 K&WǁŝůůĚŽŵŽƌĞǁŝƚŚůĞƐƐ
 K&WtŝůůůŽƐĞ^ŽŵĞŝƐƚƌŝĐƚKĨĨŝĐĞƐ
 ŽŶƚŝŶƵĞĚ&ŽĐƵƐŽŶWĂǇƋƵŝƚǇ
 DZĞƉůĂĐĞƐ
 ŽŵƉ^ƚĂŶĚĂƌĚƐ;ŽƌƐŽŵĞƚŚŝŶŐƐŝŵŝůĂƌͿZĞƉůĂĐĞŝƌĞĐƚŝǀĞϯϬϳ
 ^ĂĨĞ,ĂƌďŽƌWƌŽǀŝƐŝŽŶ͍
 ŽŶƚƌĂĐƚŽŵƉůŝĂŶĐĞĞƌƚŝĨŝĐĂƚŝŽŶWƌŽŐƌĂŵ
 ƵƌƌĞŶƚůǇǁŝƚŚŝŶƚŚĞƌĞŐƵůĂƚŝŽŶƐĂƚϲϬͲϮ͘ϯϭ;WƌŽŐƌĂŵ^ƵŵŵĂƌǇͿ
 ZĞŐŝŽŶĂůĞŶƚĞƌƐŽĨǆĐĞůůĞŶĐĞ
 dĞĐŚĂŶĚ&ŝŶĂŶĐŝĂů/ŶĚƵƐƚƌǇ
 &ƵůůZĞǀŝĞǁŽĨK&WΖƐ^ŽůĞZĞůŝĂŶĐĞŽŶ^ƚĂƚŝƐƚŝĐĂů^ŝŐŶŝĨŝĐĂŶĐĞƚŽΗWƌŽǀĞΗ
ŝƐĐƌŝŵŝŶĂƚŝŽŶ
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WĂǇƋƵŝƚǇ ŶĨŽƌĐĞŵĞŶƚtŝůů^ƚĂǇƵƚ͘͘͘
 K&WƚŽŽŬĂƌĂĚŝĐĂůĂƉƉƌŽĂĐŚƚŽĂŶĂůǇǌŝŶŐƉĂǇ
ʹ ŝƌĞĐƚŝǀĞ ϯϬϳ
 WĂǇǁŝůůŵŽƐƚůŝŬĞůǇƌĞŵĂŝŶĂĨŽĐƵƐĨŽƌ K&W
 ƵƚŐĞŶĐǇĂƉƉĞĂƌƐƚŽďĞƉůĂŶŶŝŶŐƚŽƌĞƚƵƌŶƚŽ
ĂŶĂůǇǌŝŶŐƉĂǇŝŶŵŽƌĞƚƌĂĚŝƚŝŽŶĂůǁĂǇƐĂƐ
ŝŶƚĞƌƉƌĞƚĞĚƵŶĚĞƌϱϬǇĞĂƌƐŽĨdŝƚůĞs//ĐĂƐĞ ůĂǁ
 ͞^ŝŵŝůĂƌůǇƐŝƚƵĂƚĞĚ͟сũŽď ƚŝƚůĞƐ
 ůŽŶŐǁŝƚŚƐƚĂƚŝƐƚŝĐƐ͕ĂŶĞĐĚŽƚĂůĞǀŝĚĞŶĐĞ ƌĞƋƵŝƌĞĚ
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WƌŝǀĂƚĞWůĂŝŶƚŝĨĨƐ^ƚĂƌƚŝŶŐƚŽƌŝŶŐ
ůĂƐƐůĂŝŵƐ
ͻ ůĂƐƐƉĂǇĚŝƐĐƌŝŵŝŶĂƚŝŽŶĐůĂŝŵƐďƌŽƵŐŚƚĂŐĂŝŶƐƚ/dƐĞĐƚŽƌ
ĐŽŵƉĂŶŝĞƐ͕ŝŶĐůƵĚĞ
 YƵĂůĐŽŵŵʹ ƐĞƚƚůĞĚĨŽƌΨϭϵ͘ϱŵŝůůŝŽŶ
 'ŽŽŐůĞʹ ĚŝƐŵŝƐƐĞĚŝŶƉĂƐƚǁĞĞŬʹ ƉůĂŝŶƚŝĨĨƐǁŝůůƌĞͲĨŝůĞ
 DŝĐƌŽƐŽĨƚ
 KƌĂĐůĞ
 dǁŝƚƚĞƌ
 hďĞƌ ͲͲ ƐĞƚƚůĞĚĨŽƌΨϭϬŵŝůůŝŽŶ
ͻ dŚŝƐůŝŬĞůǇũƵƐƚƚŚĞƐƚĂƌƚĂƐŵŽƐƚŽĨƚŚĞƌĞĐĞŶƚůǇͲĞŶĂĐƚĞĚ
ƐƚĂƚĞĞƋƵĂůƉĂǇůĂǁƐŚĂǀĞǇĞƚƚŽďĞĐŽŵĞĞĨĨĞĐƚŝǀĞ
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tĂŐĞΘ,ŽƵƌ

tĂŐĞΘ,ŽƵƌ/ƐƐƵĞƐ
ͻ KďĂŵĂƚŝƉƉŽŽůŝŶŐƌĞŐƵůĂƚŝŽŶƐƌĞƐĐŝƐƐŝŽŶ
 ůůĞŐĂƚŝŽŶƚŚĂƚK>ŝŶƌƵůĞŵĂŬŝŶŐĚĞůŝďĞƌĂƚĞůǇǁŝƚŚŚĞůĚŝŶƚĞƌŶĂůƐƚƵĚǇ
ĐŽŶĐůƵĚŝŶŐƚŚĂƚĞŵƉůŽǇĞƌƐĐŽƵůĚƚĂŬĞ͞ďŝůůŝŽŶƐ͟ŝŶĞŵƉůŽǇĞĞƐ͛ƚŝƉƐ
 K>/'ŝŶǀĞƐƚŝŐĂƚŝŶŐ

ͻ &>^ĂŵĞŶĚŵĞŶƚŝŶ&zϮϬϭϴKŵŶŝďƵƐďƵĚŐĞƚ;ƉƌĞǀĞŶƚƐ
ĞŵƉůŽǇĞƌƐĨƌŽŵƌĞƚĂŝŶŝŶŐƚŝƉƐͿĂŶĚŶĞǁůǇŝƐƐƵĞĚ&ŝĞůĚ
ƐƐŝƐƚĂŶĐĞƵůůĞƚŝŶEŽ͘ϮϬϭϴͲϯ
ͻ >ŝƚŝŐĂƚŝŽŶƵƉĚĂƚĞ
ͻ ^ĞŶĂƚŽƌZƵďŝŽĐůĂŝŵĞĚK>ƐƚŝůůĞŶĨŽƌĐŝŶŐKďĂŵĂͲĞƌĂůĂďŽƌ
ƌƵůĞƐŽŶũŽŝŶƚĞŵƉůŽǇŵĞŶƚĂĨƚĞƌK>ƌĞŵŽǀĞĚŐƵŝĚĂŶĐĞ
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tĂŐĞΘ,ŽƵƌ/ŶŝƚŝĂƚŝǀĞƐ
ͻ /ƐƐƵŝŶŐŽƉŝŶŝŽŶůĞƚƚĞƌƐ͕ŝŶĐůƵĚŝŶŐƌĞŝŶƐƚĂƚŝŶŐůĞƚƚĞƌƐ
ĨƌŽŵWƌĞƐ͘'ĞŽƌŐĞt͘ƵƐŚĚŵŝŶŝƐƚƌĂƚŝŽŶ
ͻ /ŶŝƚŝĂƚŝŶŐĂƉŝůŽƚƉƌŽŐƌĂŵĨŽƌƐĞůĨͲĂƵĚŝƚͬƐĞůĨͲƌĞƉŽƌƚŝŶŐ
ƉƌŽŐƌĂŵͶWĂǇƌŽůůƵĚŝƚ/ŶĚĞƉĞŶĚĞŶƚĞƚĞƌŵŝŶĂƚŝŽŶ
;W/Ϳ
ͻ WŽƐƐŝďůĞŐƵŝĚĂŶĐĞŽŶŝŶĚĞƉĞŶĚĞŶƚĐŽŶƚƌĂĐƚŽƌƐĂŶĚ
ũŽŝŶƚĞŵƉůŽǇŵĞŶƚƚŽƌĞƉůĂĐĞŐƵŝĚĂŶĐĞƌĞǀŽŬĞĚ
ͻ WƌŽǀŝĚŝŶŐŐƵŝĚĂŶĐĞŽŶƚŝƉͲƉŽŽůŝŶŐ
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EĞǁ^ƵƉƌĞŵĞŽƵƌƚĞĐŝƐŝŽŶ
ŶĐŝŶŽDŽƚŽƌĐĂƌƐ͕>>ǀ͘EĂǀĂƌƌŽ͕;ƉƌŝůϮ͕ϮϬϭϴͿ
ͻ /ŶƚĞƌƉƌĞƚĞĚĂŶĂƌƌŽǁ&>^ĞǆĞŵƉƚŝŽŶƋƵĞƐƚŝŽŶŽŶ
ƐĞƌǀŝĐĞĂĚǀŝƐŽƌƐ
ͻ <ĞǇZƵůŝŶŐ͗ƚŚĞƉƌŽƉĞƌƐƚĂŶĚĂƌĚͶĂŶĚƚŚĞŶĞǁƌƵůĞ
ĂŶŶŽƵŶĐĞĚŝŶŶĐŝŶŽͶŝƐƚŚĂƚ&>^ĞǆĞŵƉƚŝŽŶƐ
ƐŚŽƵůĚďĞŐŝǀĞŶĂ͞ĨĂŝƌ;ƌĂƚŚĞƌƚŚĂŶĂ͚ŶĂƌƌŽǁ͛Ϳ
ŝŶƚĞƌƉƌĞƚĂƚŝŽŶ͟ĂŶĚĐŽŶƐƚƌƵĞĚƉůĂŝŶůǇ
 ŽƵƌƚƌĞũĞĐƚĞĚĂƌŐƵŵĞŶƚƚŚĂƚ&>^ĞǆĞŵƉƚŝŽŶƐŵƵƐƚďĞ
͞ĐŽŶƐƚƌƵĞĚŶĂƌƌŽǁůǇ͟
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K

KĞǀĞůŽƉŵĞŶƚƐĂŶĚ
<ĞǇ&ŽĐƵƐƌĞĂƐ
 dƌƵŵƉŶŽŵŝŶĞĞƐĂĚǀĂŶĐĞĚƚŽĨƵůůƐĞŶĂƚĞĂŶĚƐƚĂůůĞĚ
 :ĂŶĞƚŚŝůůŽŶʹ KŚĂŝƌ
 ĂŶŝĞů'ĂĚĞʹ KŽŵŵŝƐƐŝŽŶĞƌ

 dƌƵŵƉŶŽŵŝŶĂƚĞĚ^ŚĂƌŽŶ'ƵƐƚĂĨƐŽŶƚŽďĞ'ĞŶĞƌĂů
ŽƵŶƐĞů
 ,ĞĂƌŝŶŐďĞĨŽƌĞƚŚĞ^ĞŶĂƚĞ,>WŽŵŵŝƚƚĞĞŽŶƉƌŝůϭϬ

 KͲϭŽŵƉŽŶĞŶƚϮͲ ƐƵƐƉĞŶĚĞĚĂŶĚƵŶĚĞƌƌĞǀŝĞǁ
 dŝƚůĞs//ʹKǀƐK:ŽŶ>'dĐŽǀĞƌĂŐĞ
 dƌĂŶƐŐĞŶĚĞƌĂŶĚZĞůŝŐŝŽƵƐ&ƌĞĞĚŽŵDĞŵŽƐ

 KŚĂƌĂƐƐŵĞŶƚŐƵŝĚĂŶĐĞ
 ŝŐĚĂƚĂ
ĂǀŝĚ^͘&ŽƌƚŶĞǇΘZĂŶĚǇ<͘:ŽŚŶƐŽŶ
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KWƌĞĚŝĐƚŝŽŶƐ
 tŚĂƚ͛ƐŶĞǆƚĨŽƌĐŽŵƉŽŶĞŶƚϮʹ ŝƐĂŶŽƚŚĞƌƉĂǇ
ƌĞƉŽƌƚŝŶŐƉƌŽƉŽƐĂůƉŽƐƐŝďŝůŝƚǇ͍
 dŝƚůĞs//ĐŽǀĞƌĂŐĞʹ tŚĂƚĐĂŶǁĞĞǆƉĞĐƚƚŽƐĞĞ
ŚĂƉƉĞŶ͍
 dŚŽƵŐŚƚƐŽŶƚƌĂŶƐŐĞŶĚĞƌƌĞůŝŐŝŽƵƐĨƌĞĞĚŽŵŵĞŵŽƐ
 ,ĂƌĂƐƐŵĞŶƚƚƌĂŝŶŝŶŐͲ ǁŚĂƚƐŚŽƵůĚĐŽŵƉĂŶŝĞƐƐƚĂƌƚ
ƚŚŝŶŬŝŶŐĂďŽƵƚ͍
 /ŶƐŝŐŚƚƐƌĞůĂƚĞĚƚŽŽƚŚĞƌKƐƚƌĂƚĞŐŝĐŝŶŝƚŝĂƚĞƐ

ĂǀŝĚ^͘&ŽƌƚŶĞǇΘZĂŶĚǇ<͘:ŽŚŶƐŽŶ
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KĂŶĚηDĞdŽŽ
ͻ /ŶϮϬϭϲĐƚŝŶŐŚĂŝƌ>ŝƉŶŝĐĂŶĚŽŵŵŝƐƐŝŽŶĞƌ
&ĞůĚďůƵŵůĞĚĂƚĂƐŬĨŽƌĐĞŽŶƐĞǆƵĂůŚĂƌĂƐƐŵĞŶƚ
 KƵƚŽĨƚŚĞƚĂƐŬĨŽƌĐĞKĚĞǀĞůŽƉĞĚŶĞǁƚƌĂŝŶŝŶŐƚŽ
ďĞƵƐĞĚĨŽƌƐĞǆƵĂůŚĂƌĂƐƐŵĞŶƚǁŚŝĐŚǁĂƐƌŽůůĞĚŽƵƚŝŶ
KĐƚŽďĞƌϮϬϭϳ
 ƵƌƌĞŶƚƚƌĂŝŶŝŶŐĨŽƵŶĚŝŶĞĨĨĞĐƚŝǀĞ

 KŝƐƉůĂŶŶŝŶŐƚŽŝƐƐƵĞŶĞǁŐƵŝĚĂŶĐĞŽŶƐĞǆƵĂů
ŚĂƌĂƐƐŵĞŶƚďĂƐĞĚŽŶďĞƐƚƉƌĂĐƚŝĐĞƐĚĞǀĞůŽƉĞĚďǇ
dĂƐŬ&ŽƌĐĞ

ĂǀŝĚ^͘&ŽƌƚŶĞǇΘZĂŶĚǇ<͘:ŽŚŶƐŽŶ
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/ŶƚĞƌĞƐƚŝŶŐĂƐĞƐ
 >'dϮŶĚ ŝƌĐƵŝƚĞĐŝƐŝŽŶʹ ĂƌĚĂǀ͘Z͘ĂƌĚ͕/ŶĐ͘Ğƚ
Ăů
 dƌĂŶƐŝĂƐ^ƵŝƚϲƚŚ ŝƌĐƵŝƚͲ Kǀ͘Z͘'͘Θ'͘Z͘,ĂƌƌŝƐ
&ƵŶĞƌĂů,ŽŵĞƐ/ŶĐ͘
 KͲϭŽŵƉŽŶĞŶƚϮ>ĂǁƐƵŝƚͲ Et>ĞƚĂů͘ǀ͘KDĞƚ
Ăů
 ƋƵĂůWĂǇĐƚϵƚŚ ŝƌĐƵŝƚ ʹ ZŝǌŽǀ͘zŽƌŝŶŽ

ĂǀŝĚ^͘&ŽƌƚŶĞǇΘZĂŶĚǇ<͘:ŽŚŶƐŽŶ
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KKƉĞƌĂƚŝŽŶƐŶĨŽƌĐĞŵĞŶƚͶ
&zϮϬϭϳŚĂƌŐĞ^ƚĂƚŝƐƚŝĐƐ
ϴϰ͕Ϯϱϰ
ϰϭ͕Ϭϵϳ
Ϯϴ͕ϱϮϴ
Ϯϲ͕ϴϯϴ

,Z'^&/>
Zd>/d/KE;ϰϴйK&>>,Z'^&/>Ϳ
Z;ϯϯйK&>>,Z'^&/>Ϳ
/^/>/dz;ϯϭ͘ϵйK&>>,Z'^&/>Ϳ

ϵϵ͕ϭϬϵ ,Z'^Z^K>s
ϭϰ͕ϲϰϮ
DZ/dZ^K>hd/KE^
;ĞĨŝŶĞĚĂƐŚĂƌŐĞƐǁŝƚŚŽƵƚĐŽŵĞƐĨĂǀŽƌĂďůĞƚŽĐŚĂƌŐŝŶŐƉĂƌƚŝĞƐĂŶĚͬŽƌĐŚĂƌŐĞƐǁŝƚŚŵĞƌŝƚŽƌŝŽƵƐ
ĂůůĞŐĂƚŝŽŶƐ͘dŚĞƐĞŝŶĐůƵĚĞŶĞŐŽƚŝĂƚĞĚƐĞƚƚůĞŵĞŶƚƐ͕ǁŝƚŚĚƌĂǁĂůƐǁŝƚŚďĞŶĞĨŝƚƐ͕ƐƵĐĐĞƐƐĨƵů
ĐŽŶĐŝůŝĂƚŝŽŶƐ͕ĂŶĚƵŶƐƵĐĐĞƐƐĨƵůĐŽŶĐŝůŝĂƚŝŽŶƐ͘Ϳ

Ϯ͕ϵϬϵ
ϭ͕ϭϱϮ
ϭ͕ϳϱϳ
Ψϯϰϴ;D/>Ϳ

Z^KE>h^&/E/E'^
^h^^&h>KE/>/d/KE^
hE^h^^&h>KE/>/d/KE^
/EDKEdZzE&/d^

Source: Equal Opportunity Employment Commission
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EĂƚŝŽŶĂů>ĂďŽƌZĞůĂƚŝŽŶƐŽĂƌĚĂŶĚ
KĨĨŝĐĞŽĨ'ĞŶĞƌĂůŽƵŶƐĞů
ĞǀĞůŽƉŵĞŶƚƐ
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ΞϮϬϭϴ

EĂƚŝŽŶĂů>ĂďŽƌZĞůĂƚŝŽŶƐŽĂƌĚ
;E>ZͿ

Lauren McFerran (D)
Member
Term Expiration – December 16, 2019

Member
Term Expiration – August 27, 2020

William Emanuel (R)

John Ring (R)

Member
Term Expiration – August 27, 2021

Chairman

ĂǀŝĚ^͘&ŽƌƚŶĞǇΘZĂŶĚǇ<͘:ŽŚŶƐŽŶ

Mark Gaston Pearce (D)

Marvin Kaplan (R)

Member
Term Expiration – August 27, 2018

Peter Robb (R)
General Counsel
Confirmed November 8, 2017 for a
4-year term

Confirmed April 11, 2018
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E>ZĞǀĞůŽƉŵĞŶƚƐ
ͻ ĞĐĞŵďĞƌϮϬϭϳ^ŝŐŶŝĨŝĐĂŶƚŽĂƌĚĞĐŝƐŝŽŶƐ͗
 dŚĞŽĞŝŶŐŽŵƉĂŶǇ͕ϯϲϱE>ZEŽ͘ϭϱϰ;ĞĐ͘ϭϰ͕ϮϬϭϳͿ
 /ŶĂϯͲϮĚĞĐŝƐŝŽŶ͕ǁŝƚŚZĞƉƵďůŝĐĂŶDĞŵďĞƌƐDŝƐĐŝŵĂƌƌĂ͕ŵĂŶƵĞů͕
ĂŶĚ<ĂƉůĂŶŝŶƚŚĞŵĂũŽƌŝƚǇĂŶĚĞŵŽĐƌĂƚŝĐDĞŵďĞƌƐDĐ&ĞƌƌĂŶ
ĂŶĚWĞĂƌĐĞŝŶƚŚĞŵŝŶŽƌŝƚǇ͕ƚŚĞŽĂƌĚĂĚŽƉƚĞĚĂŶĞǁĂƉƉƌŽĂĐŚƚŽ
ǁŽƌŬƉůĂĐĞƌƵůĞĐĂƐĞƐ͘dŚĞĚĞĐŝƐŝŽŶŝŶǀĂůŝĚĂƚĞĚƚŚĞƉƌŝŽƌ>ƵƚŚĞƌĂŶ
,ĞƌŝƚĂŐĞƐƚĂŶĚĂƌĚƚŚĂƚƚŚĞŽĂƌĚŚĂĚƵƚŝůŝǌĞĚƚŽŝŶǀĂůŝĚĂƚĞ
ŶƵŵĞƌŽƵƐĞŵƉůŽǇĞƌƌƵůĞƐĂŶĚŚĂŶĚďŽŽŬƉƌŽǀŝƐŝŽŶƐŝĨ͞ĞŵƉůŽǇĞĞƐ
ǁŽƵůĚƌĞĂƐŽŶĂďůǇĐŽŶƐƚƌƵĞƚŚĞůĂŶŐƵĂŐĞƚŽƉƌŽŚŝďŝƚ^ĞĐƚŝŽŶϳ
ĂĐƚŝǀŝƚǇ͘͟
 hŶĚĞƌƚŚĞŶĞǁƐƚĂŶĚĂƌĚ͕ƚŚĞŽĂƌĚǁŝůůĚĞƚĞƌŵŝŶĞǁŚĞƚŚĞƌĂ
ĨĂĐŝĂůůǇŶĞƵƚƌĂůƌƵůĞĐŽƵůĚďĞƌĞĂƐŽŶĂďůǇŝŶƚĞƌƉƌĞƚĞĚƚŽďĞ
ĐŽŶƐŝƐƚĞŶƚǁŝƚŚďŽƚŚ^ĞĐƚŝŽŶϳƌŝŐŚƚƐŽĨĞŵƉůŽǇĞĞƐĂŶĚůĞŐŝƚŝŵĂƚĞ
ŽďũĞĐƚŝǀĞƐŽĨĞŵƉůŽǇĞƌƐ͘
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E>ZĞǀĞůŽƉŵĞŶƚƐ
 dŚƌĞĞŶĞǁĐĂƚĞŐŽƌŝĞƐŽĨĞŵƉůŽǇĞƌƌƵůĞƐǁŝůůďĞĞǆĂŵŝŶĞĚ
ƵŶĚĞƌƚŚĞŽĞŝŶŐ ƐƚĂŶĚĂƌĚďǇƚŚĞŽĂƌĚ͗
 ZƵůĞƐƚŚĂƚĂƌĞůĂǁĨƵůďĞĐĂƵƐĞ͕ǁŚĞŶƌĞĂƐŽŶĂďůǇŝŶƚĞƌƉƌĞƚĞĚ͕
ƚŚĞǇĚŽŶŽƚŝŶƚĞƌĨĞƌĞǁŝƚŚE>ZƌŝŐŚƚƐŽƌƚŚĞƉŽƚĞŶƚŝĂů
ĂĚǀĞƌƐĞŝŵƉĂĐƚŽŶƉƌŽƚĞĐƚĞĚƌŝŐŚƚƐŝƐŽƵƚǁĞŝŐŚĞĚďǇ
ũƵƐƚŝĨŝĐĂƚŝŽŶƐĂƐƐŽĐŝĂƚĞĚǁŝƚŚƚŚĞƌƵůĞƐ͘
 ZƵůĞƐƚŚĂƚ͞ǁĂƌƌĂŶƚŝŶĚŝǀŝĚƵĂůŝǌĞĚƐĐƌƵƚŝŶǇŝŶĞĂĐŚĐĂƐĞĂƐƚŽ
ǁŚĞƚŚĞƌƚŚĞƌƵůĞǁŽƵůĚƉƌŽŚŝďŝƚŽƌŝŶƚĞƌĨĞƌĞǁŝƚŚE>ZƌŝŐŚƚƐ͕
ĂŶĚŝĨƐŽ͕ǁŚĞƚŚĞƌĂŶǇĂĚǀĞƌƐĞŝŵƉĂĐƚŽŶE>ZͲƉƌŽƚĞĐƚĞĚ
ĐŽŶĚƵĐƚŝƐŽƵƚǁĞŝŐŚĞĚďǇůĞŐŝƚŝŵĂƚĞũƵƐƚŝĨŝĐĂƚŝŽŶƐ͘͟
 ZƵůĞƐƚŚĂƚĂƌĞƵŶůĂǁĨƵůďĞĐĂƵƐĞƚŚĞǇƉƌŽŚŝďŝƚE>ZͲƉƌŽƚĞĐƚĞĚ
ĐŽŶĚƵĐƚĂŶĚƚŚĞĂĚǀĞƌƐĞŝŵƉĂĐƚŝƐŶŽƚŽƵƚǁĞŝŐŚĞĚďǇƚŚĞ
ƌƵůĞƐ͛ũƵƐƚŝĨŝĐĂƚŝŽŶƐ͘
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E>ZĞǀĞůŽƉŵĞŶƚƐ
ͻ ,ǇͲƌĂŶĚ/ŶĚƵƐƚƌŝĂůŽŶƚƌĂĐƚŽƌƐ͕>ƚĚ͕͘ϯϲϱE>ZEŽ͘ϭϱϲ;ĞĐ͘
ϭϱ͕ϮϬϭϳͿ
 /ŶĂŶŽƚŚĞƌϯͲϮĚĞĐŝƐŝŽŶ͕ǁŝƚŚƚŚĞƐĂŵĞĂůŝŐŶŵĞŶƚĂƐŝŶƚŚĞŽĞŝŶŐ
ĐĂƐĞ͕ƚŚĞŽĂƌĚŵĂũŽƌŝƚǇĐŚĂŶŐĞĚƚŚĞũŽŝŶƚĞŵƉůŽǇĞƌƐƚĂŶĚĂƌĚďĂĐŬƚŽ
͞ĚŝƌĞĐƚĂŶĚŝŵŵĞĚŝĂƚĞ͟ĐŽŶƚƌŽů͕ĂŶĚĂǁĂǇĨƌŽŵ͞ŝŶĚŝƌĞĐƚ͟Žƌ
͞ƌĞƐĞƌǀĞĚ͟ĐŽŶƚƌŽů͕ĂŶĚŚŽůĚƐƚŚĂƚĐŽŶƚƌŽůŵƵƐƚŶŽƚďĞ͞ůŝŵŝƚĞĚĂŶĚ
ƌŽƵƚŝŶĞ͘͟
 dŚĞŶĞǁƐƚĂŶĚĂƌĚĂĐĐŽƌĚŝŶŐƚŽƚŚĞ,ǇͲƌĂŶĚ ĚĞĐŝƐŝŽŶǁŝůůƌĞƋƵŝƌĞ͞Ă
ĨŝŶĚŝŶŐŽĨũŽŝŶƚĞŵƉůŽǇĞƌƐƚĂƚƵƐƐŚĂůůŽŶĐĞĂŐĂŝŶƌĞƋƵŝƌĞƉƌŽŽĨƚŚĂƚ
ƉƵƚĂƚŝǀĞũŽŝŶƚĞŵƉůŽǇĞƌĞŶƚŝƚŝĞƐŚĂǀĞĞǆĞƌĐŝƐĞĚũŽŝŶƚĐŽŶƚƌŽůŽǀĞƌ
ĞƐƐĞŶƚŝĂůĞŵƉůŽǇŵĞŶƚƚĞƌŵƐ;ƌĂƚŚĞƌƚŚĂŶŵĞƌĞůǇŚĂǀŝŶŐ͚ƌĞƐĞƌǀĞĚ͛ƚŚĞ
ƌŝŐŚƚƚŽĞǆĞƌĐŝƐĞĐŽŶƚƌŽůͿ͕ƚŚĞĐŽŶƚƌŽůŵƵƐƚďĞ͚ĚŝƌĞĐƚĂŶĚŝŵŵĞĚŝĂƚĞ͛
;ƌĂƚŚĞƌƚŚĂŶŝŶĚŝƌĞĐƚͿ͕ĂŶĚũŽŝŶƚĞŵƉůŽǇĞƌƐƚĂƚƵƐǁŝůůŶŽƚƌĞƐƵůƚĨƌŽŵ
ĐŽŶƚƌŽůƚŚĂƚŝƐ͚ůŝŵŝƚĞĚĂŶĚƌŽƵƚŝŶĞ͛͘͟
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E>ZĞǀĞůŽƉŵĞŶƚƐ
 KŶ&ĞďƌƵĂƌǇϮϲ͕ϮϬϭϴ͕ŚĂŝƌŵĂŶ<ĂƉůĂŶĂŶĚDĞŵďĞƌƐWĞĂƌĐĞĂŶĚ
DĐ&ĞƌƌĂŶǀŽƚĞĚƚŽƌĞƐĐŝŶĚƚŚĞŽĂƌĚ͛ƐĞĐĞŵďĞƌϮϬϭϳ ,ǇͲƌĂŶĚ
ĚĞĐŝƐŝŽŶ͘dŚĞƐƚĂƚĞĚƌĂƚŝŽŶĂůĞĨŽƌƐƵĐŚǀŽƚĞǁĂƐƚŚĞĂůůĞŐĞĚŝŵƉƌŽƉĞƌ
ǀŽƚĞŽĨDĞŵďĞƌŵĂŶƵĞůŝŶƚŚĞĞĐĞŵďĞƌϯͲϮǀŽƚĞƌĞŐĂƌĚŝŶŐ,ǇͲ
ƌĂŶĚ͘dŚĞKĨĨŝĐĞŽĨ/ŶƐƉĞĐƚŽƌ'ĞŶĞƌĂůƌƵůĞĚƚŚĂƚ,ǇͲƌĂŶĚ ĂŶĚ&/
ǁĞƌĞƚŚĞƐĂŵĞ͞ƉĂƌƚŝĐƵůĂƌŵĂƚƚĞƌ͟ĂŶĚƚŚĞƌĞĨŽƌĞDĞŵďĞƌŵĂŶƵĞů
ĚƵĞƚŽŚŝƐƉƌŝŽƌůĂǁĨŝƌŵƐƉĂƌƚŝĐŝƉĂƚŝŽŶŝŶ&/ƐŚŽƵůĚŶŽƚŚĂǀĞǀŽƚĞĚŝŶ
ƚŚĞĞĐĞŵďĞƌ,ǇͲƌĂŶĚ ĚĞĐŝƐŝŽŶ͘ŵŽƚŝŽŶƚŽƌĞĐŽŶƐŝĚĞƌƚŚĞŽĂƌĚ͛Ɛ
ƐĞĐŽŶĚ,ǇͲƌĂŶĚ ĚĞĐŝƐŝŽŶŝƐƉƌĞƐĞŶƚůǇƉĞŶĚŝŶŐďĞĨŽƌĞƚŚĞŽĂƌĚ͘
 dŚĞK/'ƌĞƉŽƌƚŝƐŚŝŐŚůǇĐŽŶƚƌŽǀĞƌƐŝĂůĂŶĚĂƉƉĞĂƌƐƚŽďĞǁŝƚŚŽƵƚ
ƉƌĞĐĞĚĞŶƚ͘/ŶƚŚĞŝŶƚĞƌŝŵ͕ƚŚĞ&/ ĐĂƐĞŵĂǇďĞďĂĐŬďĞĨŽƌĞƚŚĞ͘͘
ŝƌĐƵŝƚĨŽƌĚĞĐŝƐŝŽŶ͘
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E>ZĞǀĞůŽƉŵĞŶƚƐ
ͻ W^ƚƌƵĐƚƵƌĂůƐ͕/ŶĐ͕͘ϯϲϱE>ZEŽ͘ϭϲϬ;ĞĐ͘ϭϱ͕ϮϬϭϳͿ
 /ŶĂŶŽƚŚĞƌϯͲϮĚĞĐŝƐŝŽŶ͕ƚŚĞŽĂƌĚƌĞǀŝǀĞĚƚŚĞƚƌĂĚŝƚŝŽŶĂů͞ĐŽŵŵƵŶŝƚǇŽĨ
ŝŶƚĞƌĞƐƚ͟ƐƚĂŶĚĂƌĚĨŽƌĚĞƚĞƌŵŝŶŝŶŐǁŚĞƚŚĞƌĂƉĞƚŝƚŝŽŶĞĚͲĨŽƌƵŶŝƚŝŶ
ƌĞƉƌĞƐĞŶƚĂƚŝŽŶĐĂƐĞƐĐŽŶƐƚŝƚƵƚĞƐĂŶĂƉƉƌŽƉƌŝĂƚĞďĂƌŐĂŝŶŝŶŐƵŶŝƚ͘
 dŚĞŽĂƌĚŵĂũŽƌŝƚǇƌĞũĞĐƚĞĚƚŚĞŽǀĞƌǁŚĞůŵŝŶŐĐŽŵŵƵŶŝƚǇŽĨŝŶƚĞƌĞƐƚƚĞƐƚ
ƚŚĂƚŚĂĚďĞĞŶĞƐƚĂďůŝƐŚĞĚďǇƚŚĞKďĂŵĂŽĂƌĚŝŶŝƚƐ^ƉĞĐŝĂůƚǇ,ĞĂůƚŚĐĂƌĞ
ĚĞĐŝƐŝŽŶ͘
 ^ƉĞĐŝĨŝĐĂůůǇ͕ƚŚĞŽĂƌĚŵĂũŽƌŝƚǇƐƚĂƚĞĚŝŶƌĞĂĨĨŝƌŵŝŶŐƚŚĞƚƌĂĚŝƚŝŽŶĂů
ĐŽŵŵƵŶŝƚǇŽĨŝŶƚĞƌĞƐƚƚĞƐƚƚŚĂƚƚŚĞŽĂƌĚŝŶĞĂĐŚĐĂƐĞƐŚĂůůĚĞƚĞƌŵŝŶĞ͗
ǁŚĞƚŚĞƌƚŚĞĞŵƉůŽǇĞĞƐĂƌĞŽƌŐĂŶŝǌĞĚŝŶƚŽĂƐĞƉĂƌĂƚĞĚĞƉĂƌƚŵĞŶƚ͖ŚĂǀĞ
ĚŝƐƚŝŶĐƚƐŬŝůůƐĂŶĚƚƌĂŝŶŝŶŐ͖ŚĂǀĞĚŝƐƚŝŶĐƚũŽďĨƵŶĐƚŝŽŶƐĂŶĚƉĞƌĨŽƌŵĚŝƐƚŝŶĐƚ
ǁŽƌŬ͕ŝŶĐůƵĚŝŶŐŝŶƋƵŝƌǇŝŶƚŽƚŚĞĂŵŽƵŶƚĂŶĚƚǇƉĞŽĨũŽďŽǀĞƌůĂƉďĞƚǁĞĞŶ
ĐůĂƐƐŝĨŝĐĂƚŝŽŶƐ͖ĂƌĞĨƵŶĐƚŝŽŶĂůůǇŝŶƚĞŐƌĂƚĞĚǁŝƚŚƚŚĞŵƉůŽǇĞƌ͛ƐŽƚŚĞƌ
ĞŵƉůŽǇĞĞƐ͖ŚĂǀĞĨƌĞƋƵĞŶƚĐŽŶƚĂĐƚǁŝƚŚŽƚŚĞƌĞŵƉůŽǇĞĞƐ͖ŝŶƚĞƌĐŚĂŶŐĞǁŝƚŚ
ŽƵƌĞŵƉůŽǇĞĞƐ͖ŚĂǀĞĚŝƐƚŝŶĐƚƚĞƌŵƐĂŶĚĐŽŶĚŝƚŝŽŶƐŽĨĞŵƉůŽǇŵĞŶƚĂŶĚĂƌĞ
ƐĞƉĂƌĂƚĞůǇƐƵƉĞƌǀŝƐĞĚ͘
ĂǀŝĚ^͘&ŽƌƚŶĞǇΘZĂŶĚǇ<͘:ŽŚŶƐŽŶ
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E>ZĞǀĞůŽƉŵĞŶƚƐ
ͻ ZĂǇƚŚĞŽŶEĞƚǁŽƌŬĞŶƚƌŝĐ^ǇƐƚĞŵƐ͕ϯϲϱE>ZEŽ͘ϭϲϭ;ĞĐ͘
ϭϱ͕ϮϬϭϳͿ
 /ŶĂŶŽƚŚĞƌϯͲϮĚĞĐŝƐŝŽŶ͕ƚŚĞŶĞǁZĞƉƵďůŝĐĂŶŵĂũŽƌŝƚǇŚĞůĚƚŚĂƚĚƵƌŝŶŐ
ĐŽůůĞĐƚŝǀĞďĂƌŐĂŝŶŝŶŐ͕ǁŚĞŶĂŶĞŵƉůŽǇĞƌƚĂŬĞƐƵŶŝůĂƚĞƌĂůĂĐƚŝŽŶƐƚŚĂƚ
ĂƌĞ͞ŶŽƚŵĂƚĞƌŝĂůůǇĚŝĨĨĞƌĞŶƚĨƌŽŵǁŚĂƚŝƚŚĂƐĚŽŶĞŝŶƚŚĞƉĂƐƚ͕ŶŽ
͚ĐŚĂŶŐĞ͛ŚĂƐŽĐĐƵƌƌĞĚĂŶĚƚŚĞĞŵƉůŽǇĞƌ͛ƐƵŶŝůĂƚĞƌĂůĂĐƚŝŽŶƐĂƌĞŶŽ
ůŽŶŐĞƌǀŝŽůĂƚŝŽŶƐŽĨ^ĞĐƚŝŽŶϴ;ĂͿ;ϱͿŽĨƚŚĞĐƚ͘͟
 dŚĞŝŵƉŽƌƚĂŶƚƉƌĂĐƚŝĐĂůƚĂŬĞĂǁĂǇĨƌŽŵƚŚŝƐĚĞĐŝƐŝŽŶŝƐƚŚĂƚĞŵƉůŽǇĞƌƐ
ŶŽǁŚĂǀĞĂĚĞŐƌĞĞŽĨůĂƚŝƚƵĚĞƚŽŵĂŬĞŝŶŝƚŝĂůĐŚĂŶŐĞƐŝŶƚĞƌŵƐĂŶĚ
ĐŽŶĚŝƚŝŽŶƐŽĨĞŵƉůŽǇŵĞŶƚĚƵƌŝŶŐĐŽůůĞĐƚŝǀĞďĂƌŐĂŝŶŝŶŐǁŝƚŚŽƵƚďĞŝŶŐ
ƌĞƋƵŝƌĞĚƚŽĞŶŐĂŐĞĨŝƌƐƚŝŶǁŚĂƚĐŽƵůĚďĞƉƌŽƚƌĂĐƚĞĚĚŝƐĐƵƐƐŝŽŶƐ
ďĞĨŽƌĞŵĂŬŝŶŐĂŶǇĐŚĂŶŐĞĚǁŽƌŬŝŶŐĐŽŶĚŝƚŝŽŶƐ͘
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E>ZĞǀĞůŽƉŵĞŶƚƐ
ͻ hWD͕ϯϲϱE>ZEŽ͘ϭϱϯ;ĞĐ͘ϭϭ͕ϮϬϭϳͿ
 /ŶǇĞƚĂŶŽƚŚĞƌƐŝŐŶŝĨŝĐĂŶƚϯͲϮĚĞĐŝƐŝŽŶ͕ƚŚĞŽĂƌĚŵĂũŽƌŝƚǇ
ƌĞŝŶƐƚĂƚĞĚƚŚĞƉƌŝŽƌƉƌĂĐƚŝĐĞŽĨƉĞƌŵŝƚƚŝŶŐĂĚŵŝŶŝƐƚƌĂƚŝǀĞ
ůĂǁũƵĚŐĞƐƚŽĂĐĐĞƉƚĂƌĞƐƉŽŶĚĞŶƚ͛ƐƉƌŽƉŽƐĞĚƐĞƚƚůĞŵĞŶƚ
ƚĞƌŵƐ͕ŽǀĞƌƚŚĞŽďũĞĐƚŝŽŶŽĨƚŚĞ'ĞŶĞƌĂůŽƵŶƐĞůĂŶĚƚŚĞ
ĐŚĂƌŐŝŶŐƉĂƌƚǇ͕ŝĨƚŚĞƉƌŽƉŽƐĞĚƐĞƚƚůĞŵĞŶƚƚĞƌŵƐǁĞƌĞ
ĚĞĞŵĞĚƌĞĂƐŽŶĂďůĞďĂƐĞĚŽŶƚŚĞĨĂĐƚŽƌƐƐĞƚĨŽƌƚŚŝŶ ƚŚĞ
ŽĂƌĚ͛Ɛ/ŶĚĞƉĞŶĚĞŶƚ^ƚĂǀĞĐĂƐĞ͘
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E>ZĞǀĞůŽƉŵĞŶƚƐ
ͻ ,ĞŶĚƌŝĐŬƐŽŶ͕ϯϲϲE>ZEŽ͘ϳ;:ĂŶ͘Ϯϱ͕ϮϬϭϴͿ
 dŚŝƐŝƐĂdƌŝͲĂƐƚ ƚǇƉĞŽĨĐĂƐĞ͘/ŶdƌŝͲĂƐƚ͕ƚŚĞĞŵƉůŽǇĞƌƐƚĂƚĞĚŝŶĂ
ůĞƚƚĞƌƚŽĞŵƉůŽǇĞĞƐŝŶƚŚĞĐŽŶƚĞǆƚŽĨĂƵŶŝŽŶŽƌŐĂŶŝǌŝŶŐĐĂŵƉĂŝŐŶ͕
͞ǁĞŚĂǀĞďĞĞŶĂďůĞƚŽǁŽƌŬŽŶĂŶŝŶĨŽƌŵĂůĂŶĚƉĞƌƐŽŶͲƚŽͲƉĞƌƐŽŶ
ďĂƐŝƐ͘/ĨƚŚĞƵŶŝŽŶĐŽŵĞƐŝŶƚŚŝƐǁŝůůĐŚĂŶŐĞ͘tĞǁŝůůŚĂǀĞƚŽƌƵŶ
ƚŚŝŶŐƐďǇƚŚĞďŽŽŬ͕ǁŝƚŚĂƐƚƌĂŶŐĞƌ͕ĂŶĚǁŝůůŶŽƚďĞĂďůĞƚŽŚĂŶĚůĞ
ƉĞƌƐŽŶĂůƌĞƋƵĞƐƚƐĂƐǁĞŚĂǀĞďĞĞŶĚŽŝŶŐ͘͟dŚĞŽĂƌĚĨŽƵŶĚƚŚĂƚƐƵĐŚ
ƐƚĂƚĞŵĞŶƚƐǁĞƌĞƉĞƌŵŝƚƚĞĚƵŶĚĞƌ^ĞĐƚŝŽŶϵ;ĂͿŽĨƚŚĞĐƚ͕ĂŶĚ
ƐƉĞĐŝĨŝĐĂůůǇŚĞůĚƚŚĂƚ͞ƚŚĞŵƉůŽǇĞƌ͛ƐƐƚĂƚĞŵĞŶƚ͕ĐƌĂĨƚĞĚŝŶůĂǇŵĂŶ͛Ɛ
ƚĞƌŵƐ͕ƐŝŵƉůǇĞǆƉůŝĐĂƚĞƐŽŶĞŽĨƚŚĞĐŚĂŶŐĞƐǁŚŝĐŚŽĐĐƵƌďĞƚǁĞĞŶ
ĞŵƉůŽǇĞƌƐĂŶĚĞŵƉůŽǇĞĞƐǁŚĞŶĂƐƚĂƚƵƚŽƌǇƌĞƉƌĞƐĞŶƚĂƚŝǀĞŝƐ
ƐĞůĞĐƚĞĚ͘͟ϮϳϰE>Zϯϳϳ;ϭϵϴϱͿ͘
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E>ZĞǀĞůŽƉŵĞŶƚƐ
 /Ŷ,ĞŶĚƌŝĐŬƐŽŶ͕ŽŶĂϮͲϭǀŽƚĞ͕ǁŝƚŚDĞŵďĞƌƐWĞĂƌĐĞĂŶĚDĐ&ĞƌƌĂŶŝŶ
ƚŚĞŵĂũŽƌŝƚǇĂŶĚŵĂŶƵĞůĚŝƐƐĞŶƚŝŶŐ͕ƚŚĞŽĂƌĚŵĂũŽƌŝƚǇĚŝĚŶŽƚ
ĨŽůůŽǁdƌŝͲĂƐƚ͕ĂŶĚĨŽƵŶĚƚŚĂƚƚŚĞĞŵƉůŽǇĞƌĐŽŵŵƵŶŝĐĂƚŝŽŶƐǁĞƌĞĂ
ƚŚƌĞĂƚƵŶĚĞƌ^ĞĐƚŝŽŶϴ;ĂͿ;ϭͿŽĨƚŚĞĐƚ͘
 ^ƉĞĐŝĨŝĐĂůůǇ͕ƚŚĞŽĂƌĚŵĂũŽƌŝƚǇƌĞǀŝĞǁĞĚƚŚĞĞŵƉůŽǇĞƌ͛ƐƉŽǁĞƌƉŽŝŶƚ
ƉƌĞƐĞŶƚĂƚŝŽŶĚƵƌŝŶŐĂŶĞůĞĐƚŝŽŶĐĂŵƉĂŝŐŶǁŚĞƌĞƚŚĞĞŵƉůŽǇĞƌƐĂŝĚ͕
͞ƚŚĞĐƵůƚƵƌĞǁŝůůĚĞĨŝŶŝƚĞůǇĐŚĂŶŐĞ͕͟͞ƌĞůĂƚŝŽŶƐŚŝƉƐƐƵĨĨĞƌ͕͟ĂŶĚ
͞ĨůĞǆŝďŝůŝƚǇŝƐƌĞƉůĂĐĞĚďǇŝŶĞĨĨŝĐŝĞŶĐǇ͟ŝĨƚŚĞƵŶŝŽŶŝƐƐƵĐĐĞƐƐĨƵůŝŶ
ďĞŝŶŐǀŽƚĞĚŝŶĂƐĂƌĞƉƌĞƐĞŶƚĂƚŝǀĞŽĨƚŚĞĞŵƉůŽǇĞĞƐ͘dŚĞĞŵƉůŽǇĞƌ
ĂůƐŽ͕ŝŶƚŚĞƐĂŵĞĐŽŵŵƵŶŝĐĂƚŝŽŶ͕ƐƚƌĞƐƐĞĚƚŚĞƉŽƐŝƚŝǀĞĂƐƉĞĐƚƐŽĨŝƚƐ
ĐƵƌƌĞŶƚǁŽƌŬĞŶǀŝƌŽŶŵĞŶƚƐƚĂƚŝŶŐƚŚĂƚƚŚĞƌĞǁĂƐĂŶ͞ĞĂƐǇͲŐŽŝŶŐ
ĂƚŵŽƐƉŚĞƌĞ͕͟ĞŵƉůŽǇĞĞƐŚĂǀĞƚŚĞ͞ĨƌĞĞĚŽŵƚŽĚŽƚŚĞŝƌũŽď͕͟ĂŶĚ
ƚŚĞƌĞŝƐ͞ƌĞǁĂƌĚͬĂĚǀĂŶĐĞŵĞŶƚĨŽƌƚŚŽƐĞƚŚĂƚǁŽƌŬŚĂƌĚĂŶĚ
ƉƌŽĚƵĐĞ͘͟
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E>ZĞǀĞůŽƉŵĞŶƚƐ
 DĞŵďĞƌŵĂŶƵĞůǁŽƵůĚŶŽƚĨŝŶĚĂǀŝŽůĂƚŝŽŶĨŽƌƚŚĞĞŵƉůŽǇĞƌ͛Ɛ
ƉŽǁĞƌƉŽŝŶƚ ĐŽŵŵĞŶƚƐ͘,ĞĨŽƵŶĚƚŚĂƚƐƵĐŚĐŽŵŵĞŶƚƐǁĞƌĞĂ͞ĨĂĐƚŽĨ
ŝŶĚƵƐƚƌŝĂůůŝĨĞ͕͟ĂŶĚƚŚĂƚƚŚĞŽŶƐĞƚŽĨƵŶŝŽŶƌĞƉƌĞƐĞŶƚĂƚŝŽŶĐŚĂŶŐĞƐ
ƚŚĞŵĂŶŶĞƌŝŶǁŚŝĐŚĞŵƉůŽǇŵĞŶƚŝƐƐƵĞƐŵĂǇďĞĂĚĚƌĞƐƐĞĚŝŶƚŚĞ
ǁŽƌŬƉůĂĐĞ͘ZĞůǇŝŶŐŽŶƚŚĞŽĂƌĚ͛ƐĞĂƌůŝĞƌdƌŝͲĂƐƚ ĚĞĐŝƐŝŽŶ͕ŚĞĨƵƌƚŚĞƌ
ƐƚĂƚĞĚƚŚĂƚŝŶƚŚĞĞǀĞŶƚŽĨƵŶŝŽŶŝǌĂƚŝŽŶ͕ĞŵƉůŽǇĞƌƐŵĂǇŶŽůŽŶŐĞƌ
ŝŵƉůĞŵĞŶƚƵŶŝůĂƚĞƌĂůĐŚĂŶŐĞƐŝŶĞŵƉůŽǇŵĞŶƚƚĞƌŵƐĂŶĚĐŽŶĚŝƚŝŽŶƐ
ǁŝƚŚŽƵƚŐŝǀŝŶŐƚŚĞƵŶŝŽŶŶŽƚŝĐĞĂŶĚƚŚĞŽƉƉŽƌƚƵŶŝƚǇĨŽƌďĂƌŐĂŝŶŝŶŐ͕
ĂŶĚƚŚĂƚĞŵƉůŽǇĞƌƐĂƌĞƉƌŽŚŝďŝƚĞĚĨƌŽŵŚĂǀŝŶŐĚŝƌĞĐƚĚĞĂůŝŶŐǁŝƚŚ
ĞŵƉůŽǇĞĞƐƚŚĂƚƵŶůĂǁĨƵůůǇďǇƉĂƐƐƚŚĞƵŶŝŽŶ͘
 &ŝŶĂůůǇ͕ŚĞŶŽƚĞĚƚŚĂƚǁŝƚŚƵŶŝŽŶŝǌĂƚŝŽŶ͕ƚŚĞƌĞŝƐƚŚĞƉŽƚĞŶƚŝĂůƚŽ
ƌĞƐŽƌƚƚŽĞĐŽŶŽŵŝĐǁĞĂƉŽŶƐƚŚĂƚĚŽŝŶĨĂĐƚƉŽƚĞŶƚŝĂůůǇĐƌĞĂƚĞ
ŝŶĞĨĨŝĐŝĞŶĐǇ͕ƌĞĚƵĐĞĚĨůĞǆŝďŝůŝƚǇ͕ĂŶĚĂƌŐƵĂďůǇĂŶĂĚǀĞƌƐĞǁŽƌŬ
ƌĞůĂƚŝŽŶƐŚŝƉ͘
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E>ZĞǀĞůŽƉŵĞŶƚƐ
ͻ ƐŚĨŽƌĚdZ^EŝĐŬĞů͕>>͕ϯϲϲE>ZEŽ͘ϲ;&ĞďƌƵĂƌǇϭ͕ϮϬϭϴͿ
 dŚĞŽĂƌĚƵŶĂŶŝŵŽƵƐůǇƌƵůĞĚƚŚĂƚƚŚĞ^ŚĞƌĂƚŽŶŶĐŚŽƌĂŐĞ,ŽƚĞůĂŶĚ
^ƉĂŚŽƚĞůŽǁŶĞƌǀŝŽůĂƚĞĚƚŚĞEĂƚŝŽŶĂů>ĂďŽƌZĞůĂƚŝŽŶƐĐƚǁŚĞŶŝƚƐƵĞĚ
ĂhE/d,Z͊ůŽĐĂůƵŶŝŽŶĂĨƚĞƌŝƚŽƌŐĂŶŝǌĞĚĂĐŽŶƐƵŵĞƌďŽǇĐŽƚƚ͘dŚĞ
ŽĂƌĚŚĞůĚƚŚĂƚƚŚĞĞŵƉůŽǇĞƌǁŝůůďĞƌĞƋƵŝƌĞĚƚŽƉĂǇƚŚĞĂƚƚŽƌŶĞǇƐ͛ĨĞĞƐ
ƚŚĂƚƚŚĞƵŶŝŽŶŝŶĐƵƌƌĞĚĚĞĨĞŶĚŝŶŐƚŚĞůĂǁƐƵŝƚ͘
 dZ^ĐůĂŝŵĞĚƚŚĞhŶŝŽŶĚĞĨĂŵĞĚƚŚĞ,ŽƚĞůďǇƚĞůůŝŶŐƚŚĞƉƵďůŝĐƚŚĂƚ
ŵĂŶĂŐĞŵĞŶƚŽĨĨŝĐŝĂůƐǁĞƌĞŝůůĞŐĂůůǇĨŝƌŝŶŐĞŵƉůŽǇĞĞƐ͘dŚĞĞŵƉůŽǇĞƌĂůƐŽ
ĂƌŐƵĞĚƚŚĂƚƚŚĞƵŶŝŽŶƚŚƌĞĂƚĞŶĞĚŚŽƚĞůĐƵƐƚŽŵĞƌƐďǇƐƚĂƚŝŶŐƚŚĞǇ
ǁŽƵůĚŚĂǀĞƚŽĐƌŽƐƐĂ͞ǀŝŐŽƌŽƵƐ͟ƉŝĐŬĞƚůŝŶĞƚŽĞŶƚĞƌƚŚĞ,ŽƚĞů͘
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E>ZĞǀĞůŽƉŵĞŶƚƐ
ͻ WŽƚĞŶƚŝĂůůĞĐƚŝŽŶZƵůĞŚĂŶŐĞƐ
 dŚĞŽĂƌĚŝŶ:ĂŶƵĂƌǇŽĨƚŚŝƐǇĞĂƌƌĞƋƵĞƐƚĞĚĐŽŵŵĞŶƚŽŶƉŽƚĞŶƚŝĂů
ĐŚĂŶŐĞƐƚŽŝƚƐƌĞĐĞŶƚůǇĂĚŽƉƚĞĚĞǆƉĞĚŝƚĞĚĞůĞĐƚŝŽŶŽƌĂŵďƵƐŚĞůĞĐƚŝŽŶ
ƌƵůĞƐ͘dŚĞŽĂƌĚƐƉĞĐŝĨŝĐĂůůǇƌĞƋƵĞƐƚĞĚĐŽŵŵĞŶƚŽŶŽƌďĞĨŽƌĞƉƌŝů
ϭϴ͕ϮϬϭϴ͕ŽĨƚŚĞĨŽůůŽǁŝŶŐƋƵĞƐƚŝŽŶƐ͗
 ^ŚŽƵůĚƚŚĞϮϬϭϰůĞĐƚŝŽŶZƵůĞďĞƌĞƚĂŝŶĞĚǁŝƚŚŽƵƚĐŚĂŶŐĞ͍
 ^ŚŽƵůĚƚŚĞϮϬϭϰůĞĐƚŝŽŶZƵůĞďĞƌĞƚĂŝŶĞĚǁŝƚŚŵŽĚŝĨŝĐĂƚŝŽŶƐ͍/Ĩ
ƐŽ͕ǁŚĂƚƐŚŽƵůĚďĞŵŽĚŝĨŝĞĚ͍
 ^ŚŽƵůĚƚŚĞϮϬϭϰůĞĐƚŝŽŶZƵůĞďĞƌĞƐĐŝŶĚĞĚ͍/ĨƐŽ͕ƐŚŽƵůĚƚŚĞ
ŽĂƌĚƌĞǀĞƌƚƚŽƚŚĞZĞƉƌĞƐĞŶƚĂƚŝŽŶůĞĐƚŝŽŶZĞŐƵůĂƚŝŽŶƐƚŚĂƚǁĞƌĞ
ŝŶĞĨĨĞĐƚƉƌŝŽƌƚŽƚŚĞϮϬϭϰůĞĐƚŝŽŶZƵůĞ͛ƐĂĚŽƉƚŝŽŶ͕ŽƌƐŚŽƵůĚƚŚĞ
ŽĂƌĚŵĂŬĞĐŚĂŶŐĞƐƚŽƚŚĞƉƌŝŽƌZĞƉƌĞƐĞŶƚĂƚŝŽŶůĞĐƚŝŽŶ
ZĞŐƵůĂƚŝŽŶƐ͍/ĨƚŚĞŽĂƌĚƐŚŽƵůĚŵĂŬĞƐĐŚĂŶŐĞƐƚŽƚŚĞƉƌŝŽƌ
ZĞƉƌĞƐĞŶƚĂƚŝŽŶůĞĐƚŝŽŶZĞŐƵůĂƚŝŽŶƐ͕ǁŚĂƚƐŚŽƵůĚďĞĐŚĂŶŐĞĚ͍
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E>ZĞǀĞůŽƉŵĞŶƚƐ
 ĞŵŽĐƌĂƚŝĐE>ZDĞŵďĞƌƐDĂƌŬWĞĂƌĐĞĂŶĚ>ĂƵƌĞŶDĐ&ĞƌƌĂŶ
ŽďũĞĐƚĞĚƚŽƚŚŝƐƌĞƋƵĞƐƚĨŽƌĐŽŵŵĞŶƚ͘DĞŵďĞƌWĞĂƌĐĞƐƚĂƚĞĚ
ƚŚŝƐŝƐĂ͞ŶŽƚŝĐĞĂŶĚƋƵĞƐƚĨŽƌĂůƚĞƌŶĂƚŝǀĞĨĂĐƚƐ͘͟,ĞĨƵƌƚŚĞƌ
ĂƌŐƵĞĚƚŚĂƚŝƚǁĂƐĂǁĂƐƚĞŽĨŽĂƌĚƌĞƐŽƵƌĐĞƐ͕ƚŚĂƚƚŚĞĐŽƵƌƚƐ
ŚĂĚƌĞũĞĐƚĞĚĂĐŽŶƐƚŝƚƵƚŝŽŶĂůĐŚĂůůĞŶŐĞƚŽƚŚĞϮϬϭϰůĞĐƚŝŽŶ
ZƵůĞĐŚĂŶŐĞƐ͕ĂŶĚƚŚĂƚƐƚĂƚŝƐƚŝĐƐƐŚŽǁƚŚĂƚƚŚĞŶƵŵďĞƌŽĨ
ƉĞƚŝƚŝŽŶƐĂŶĚĞůĞĐƚŝŽŶƐŚĂƐŶŽƚŝŶĐƌĞĂƐĞĚƐŝŶĐĞƚŚĞŶĞǁƌƵůĞƐ
ǁĞƌĞŝŵƉůĞŵĞŶƚĞĚ͘
 DĞŵďĞƌDĐ&ĞƌƌĂŶĂůƐŽĂƌŐƵĞĚƚŚŝƐŝƐƐŝŵƉůǇĂŶĞǆĞƌĐŝƐĞƚŽ
͞ƌĂŝƐĞǇŽƵƌŚĂŶĚŝĨǇŽƵĚŽŶ͛ƚůŝŬĞƚŚĞϮϬϭϰZƵůĞƐ͘͟^ŚĞƐƚĂƚĞĚŝŶ
ŚĞƌĚŝƐƐĞŶƚƚŚĂƚƚŚĞƌĞƋƵĞƐƚĨŽƌĐŽŵŵĞŶƚƐǁĞƌĞƉƌĞŵĂƚƵƌĞ͕
ƵŶůŝŬĞůǇƚŽƐŽůŝĐŝƚŵĞĂŶŝŶŐĨƵůĨĞĞĚďĂĐŬ͕ĂŶĚǁĞƌĞĂƚƌĂŶƐƉĂƌĞŶƚ
ĞĨĨŽƌƚƚŽŵĂŶƵĨĂĐƚƵƌĞũƵƐƚŝĨŝĐĂƚŝŽŶƐĨŽƌƌĞǀŝƐŝŶŐƚŚĞƌƵůĞƐ͘
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E>ZĞǀĞůŽƉŵĞŶƚƐ
 dŚĞĐŚĂŶŐĞŝŶƚŚĞŽĂƌĚ͛ƐĐŽŵƉŽƐŝƚŝŽŶǁŝƚŚƚŚĞĞƐƚĂďůŝƐŚŵĞŶƚ͕
ĂƚůĞĂƐƚƚĞŵƉŽƌĂƌŝůǇŝŶĞĐĞŵďĞƌϮϬϭϳ͕ŽĨĂŶĞǁZĞƉƵďůŝĐĂŶ
ŵĂũŽƌŝƚǇůĞĚƚŽƚŚĞŝŶĐƌĞĂƐĞŽĨŽĂƌĚDĞŵďĞƌƐƵƚŝůŝǌŝŶŐdǁŝƚƚĞƌ͘
WƌŝŽƌƚŽĞĐĞŵďĞƌϮϬϭϳ͕DĞŵďĞƌƐŽĨƚŚĞŽĂƌĚ͕ǁŝƚŚƚŚĞ
ĞǆĐĞƉƚŝŽŶŽĨĨŽƌŵĞƌŚĂŝƌŵĂŶWŚŝůŝƉDŝƐĐŝŵĂƌƌĂ͕ǀŝƌƚƵĂůůǇŶĞǀĞƌ
ĐŽŵŵƵŶŝĐĂƚĞĚƚŚƌŽƵŐŚƐŽĐŝĂůŵĞĚŝĂŝŶĐůƵĚŝŶŐdǁŝƚƚĞƌ͘tŝƚŚ
ƚŚĞŝƐƐƵĂŶĐĞŽĨƚŚĞŵĂũŽƌƉŽůŝĐǇĚĞĐŝƐŝŽŶƐŽĨƚŚĞŶĞǁ
ZĞƉƵďůŝĐĂŶŽĂƌĚŝŶĞĐĞŵďĞƌŽĨϮϬϭϳ͕E>ZDĞŵďĞƌƐWĞĂƌĐĞ
ĂŶĚDĐ&ĞƌƌĂŶ ďĞŐĂŶƚŽƉŽƐƚůŽŶŐ͕ĐƌŝƚŝĐĂůƐƚĂƚĞŵĞŶƚƐƌĞŐĂƌĚŝŶŐ
ƚŚĞDĂũŽƌŝƚǇ͛ƐĚĞĐŝƐŝŽŶƐ͘dŚĞƌĞƉƌŽďĂďůǇǁŝůůďĞŵŽƌĞŽĨƐƵĐŚ
ĂĐƚŝǀŝƚǇƚŽĐŽŵĞŝŶƚŚŝƐƐŽĐŝĂůŵĞĚŝĂĂƌĞĂĨƌŽŵŵŽƌĞDĞŵďĞƌƐ
ŝŶƚŚĞĨƵƚƵƌĞ͘
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WŝŐƐKƵƚŶƵŵďĞƌWĞŽƉůĞŝŶĞŶŵĂƌŬ

ͻ ĐĐŽƌĚŝŶŐƚŽĂƌĞƉŽƌƚďǇƵƌŽƐƚĂƚ^ƚĂƚŝƐƚŝĐĂůŐĞŶĐǇƌĞůĞĂƐĞĚŝŶDĂƌĐŚ
ϮϬϭϴ͕ƉŝŐƐŽƵƚŶƵŵďĞƌƉĞŽƉůĞŝŶĞŶŵĂƌŬďǇŵŽƌĞƚŚĂŶƚǁŽͲƚŽͲŽŶĞ;Ϯϭϱ
ƉŝŐƐƚŽĞǀĞƌǇϭϬϬƌĞƐŝĚĞŶƚƐͿ͘


EŽƚĐŽŝŶĐŝĚĞŶƚĂůůǇ͕ŝƚ͛ƐĂůƐŽĂĐŽƵŶƚƌǇŬŶŽǁŶŝŶƵƌŽƉĞĨŽƌŝƚƐƋƵĂůŝƚǇďĂĐŽŶ͘

ͻ /ŶƐĞǀĞƌĂůDŝĚǁĞƐƚĞƌŶh͘^͘ƐƚĂƚĞƐ͕ƉŝŐƐĂůƐŽŽƵƚŶƵŵďĞƌƉĞŽƉůĞ͘/ŽǁĂ͕
EĞďƌĂƐŬĂ͕EŽƌƚŚĂŬŽƚĂĂŶĚDŝŶŶĞƐŽƚĂĂůůŚĂǀĞŵŽƌĞŚŽŐƐƚŚĂŶŚƵŵĂŶƐ͕
ĐŽŵƉĂƌŝŶŐϮϬϭϳĞƐƚŝŵĂƚĞƐĨƌŽŵƚŚĞh͘^͘ĞƉĂƌƚŵĞŶƚŽĨŐƌŝĐƵůƚƵƌĞĂŶĚ
ƚŚĞh͘^͘ĞŶƐƵƐƵƌĞĂƵ͘
ĂǀŝĚ^͘&ŽƌƚŶĞǇΘZĂŶĚǇ<͘:ŽŚŶƐŽŶ



2018 Upper Midwest Employment Law Institute
ΞϮϬϭϴ

DĞĚŝĂŶĂǇƐĨƌŽŵWĞƚŝƚŝŽŶƚŽ
ůĞĐƚŝŽŶ

ĂǀŝĚ^͘&ŽƌƚŶĞǇΘZĂŶĚǇ<͘:ŽŚŶƐŽŶ
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ZĞƉƌĞƐĞŶƚĂƚŝŽŶ;ZͿWĞƚŝƚŝŽŶƐ

ĂǀŝĚ^͘&ŽƌƚŶĞǇΘZĂŶĚǇ<͘:ŽŚŶƐŽŶ
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ĞĐĞƌƚŝĨŝĐĂƚŝŽŶ;ZͿWĞƚŝƚŝŽŶƐ

ĂǀŝĚ^͘&ŽƌƚŶĞǇΘZĂŶĚǇ<͘:ŽŚŶƐŽŶ
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ŵƉůŽǇĞƌ;ZDͿWĞƚŝƚŝŽŶƐ

ĂǀŝĚ^͘&ŽƌƚŶĞǇΘZĂŶĚǇ<͘:ŽŚŶƐŽŶ



2018 Upper Midwest Employment Law Institute
ΞϮϬϭϴ

DĞĚŝĂŶ^ŝǌĞŽĨsŽƚŝŶŐͬĂƌŐĂŝŶŝŶŐ
hŶŝƚ

ĂǀŝĚ^͘&ŽƌƚŶĞǇΘZĂŶĚǇ<͘:ŽŚŶƐŽŶ
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ZWĞƚŝƚŝŽŶƐŝŶ,ĞĂůƚŚĂƌĞďǇ^ƚĂƚĞ

2018 Upper Midwest Employment Law Institute
ΞϮϬϭϴ



ĂǀŝĚ^͘&ŽƌƚŶĞǇΘZĂŶĚǇ<͘:ŽŚŶƐŽŶ

ZWĞƚŝƚŝŽŶƐŝŶ,ĞĂůƚŚĂƌĞďǇhŶŝŽŶͲ
ϮϬϭϳ
LEOSU
USW 2%
1%

Other
11%

OPEIU
2%
IUOE
2%
AFT
2%
IFPTE
2%
NNU
4%

SEIU
46%

AFSCME
5%
IBT
6%
NUHW
8%
ĂǀŝĚ^͘&ŽƌƚŶĞǇΘZĂŶĚǇ<͘:ŽŚŶƐŽŶ

UFCW
9%
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hŶŝŽŶtŝŶƐŝŶZůĞĐƚŝŽŶƐŝŶ,ĞĂůƚŚ
ĂƌĞǀƐ͘EƵŵďĞƌŽĨůĞĐƚŝŽŶƐ,ĞůĚ
ůĞĐƚŝŽŶƐ,ĞůĚ

hŶŝŽŶůĞĐƚĞĚ

ϴϭй

ϳϴй

ϳϰй

ϳϯй

ϳϯй

ϳϭй

ϲϵй

ϳϭй

ϳϭй

Ϯϱϲ

ϭϵϴ

Ϯϳϰ

Ϯϰϴ

Ϯϯϵ

ϮϮϰ

ϮϰϮ

ϮϬϬϴ

ϮϬϬϵ

ϮϬϭϬ

ϮϬϭϭ

ϮϬϭϮ

ϮϬϭϯ

ϮϬϭϰ

ϮϱϮ

Ϯϰϱ

Ϯϳϯ

ϮϬϭϱ

ϮϬϭϲ

ϮϬϭϳ

2018 Upper Midwest Employment Law Institute
ΞϮϬϭϴ



ĂǀŝĚ^͘&ŽƌƚŶĞǇΘZĂŶĚǇ<͘:ŽŚŶƐŽŶ

ϳϴй

hŶŝŽŶtŝŶƐ,ĞĂůƚŚĂƌĞǀƐ͘EŽŶͲ
,ĞĂůƚŚĂƌĞ
EŽŶͲ,ĞĂůƚŚĂƌĞ

,ĞĂůƚŚĂƌĞ

ϵϬй
ϴϬй
ϳϬй

ϳϴй
ϳϯй
ϲϱй

ϳϯй
ϲϵй

ϳϭй
ϲϲй

ϲϵй
ϲϱй

ϳϭй
ϲϭй

ϳϭй
ϲϱй

ϲϴй

ϴϭй
ϳϰй
ϲϴй

ϳϬй

ϳϴй
ϲϵй

ϲϬй
ϱϬй
ϰϬй
ϯϬй
ϮϬй
ϭϬй
Ϭй

ĂǀŝĚ^͘&ŽƌƚŶĞǇΘZĂŶĚǇ<͘:ŽŚŶƐŽŶ
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DŽƐƚĐƚŝǀĞ^ƚĂƚĞƐͲ ZůĞĐƚŝŽŶƐŝŶ
,ĞĂůƚŚĂƌĞϮϬϭϳ
hŶŝŽŶEŽƚůĞĐƚĞĚ

hŶŝŽŶůĞĐƚĞĚ

ĂůŝĨŽƌŶŝĂ

EĞǁzŽƌŬ

DŝĐŚŝŐĂŶ

WĞŶŶƐǇůǀĂŶŝĂ

tĂƐŚŝŶŐƚŽŶ

EĞǁ:ĞƌƐĞǇ
Ϭ

ϭϬ

ϮϬ

ĂǀŝĚ^͘&ŽƌƚŶĞǇΘZĂŶĚǇ<͘:ŽŚŶƐŽŶ

ϯϬ

ϰϬ

ϱϬ

ϲϬ



ϳϬ

ϴϬ

ϵϬ

ϭϬϬ

2018 Upper Midwest Employment Law Institute
ΞϮϬϭϴ

E>ZĞǀĞůŽƉŵĞŶƚƐ
ͻ ^ŝŐŶŝĨŝĐĂŶƚŝƌĐƵŝƚŽƵƌƚĂƐĞZĞŵĂŶĚƐ
 ƌŽǁŶŝŶŐͲ&ĞƌƌŝƐ/ŶĚƵƐƚƌŝĞƐǀ͘E>Z
 dŚĞƌŽǁŶŝŶŐͲ&ĞƌƌŝƐ ĐĂƐĞ͕ǁŚŝĐŚĞƐƚĂďůŝƐŚĞĚƚŚĞĞǆƉĂŶƐŝǀĞŶĞǁ
ũŽŝŶƚĞŵƉůŽǇĞƌĚŽĐƚƌŝŶĞĂŶĚǁĂƐĞƐƐĞŶƚŝĂůůǇŽǀĞƌƌƵůĞĚďǇƚŚĞ,ǇͲ
ƌĂŶĚ ĚĞĐŝƐŝŽŶ͕ŚĂƐďĞĞŶƌĞŵĂŶĚĞĚƚŽƚŚĞŽĂƌĚĨƌŽŵƚŚĞh͘^͘
ŽƵƌƚŽĨƉƉĞĂůƐĨŽƌƚŚĞ͘͘ŝƌĐƵŝƚĨŽƌĨƵƌƚŚĞƌĐŽŶƐŝĚĞƌĂƚŝŽŶ͘
 sŽůŬƐǁĂŐĞŶǀ͘E>Z
 dŚĞƉĞŶĚŝŶŐĐŚĂůůĞŶŐĞƚŽƚŚĞŽĂƌĚ͛ƐĚĞĐŝƐŝŽŶĂƉƉƌŽǀŝŶŐĂ
ƐĞƉĂƌĂƚĞŵĂŝŶƚĞŶĂŶĐĞƵŶŝƚĞůĞĐƚŝŽŶĨŽƌƚŚĞsŽůŬƐǁĂŐĞŶ
ŚĂƚƚĂŶŽŽŐĂ͕dEƉůĂŶƚŚĂƐĂůƐŽďĞĞŶƌĞŵĂŶĚĞĚĨƌŽŵƚŚĞh͘^͘
ŽƵƌƚŽĨƉƉĞĂůƐĨŽƌƚŚĞ͘͘ŝƌĐƵŝƚƚŽƚŚĞŽĂƌĚĨŽƌĨƵƌƚŚĞƌ
ĐŽŶƐŝĚĞƌĂƚŝŽŶŝŶůŝŐŚƚŽĨƚŚĞŽĂƌĚ͛ƐĞĐĞŵďĞƌϭϳƚŚ͕ϮϬϭϳĚĞĐŝƐŝŽŶ
ŝŶƚŚĞ WĐĂƐĞƌĞũĞĐƚŝŶŐƚŚĞŽǀĞƌǁŚĞůŵŝŶŐĐŽŵŵƵŶŝƚǇŽĨŝŶƚĞƌĞƐƚ
ƐƚĂŶĚĂƌĚ͘
ĂǀŝĚ^͘&ŽƌƚŶĞǇΘZĂŶĚǇ<͘:ŽŚŶƐŽŶ
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/ƐƐƵĞƐͬ^ƵďũĞĐƚƐƚŚĞEĞǁE>ZŝƐ
ǆƉĞĐƚĞĚƚŽŽŶƐŝĚĞƌ
ͻ ĚĚŝƚŝŽŶĂůƉŽůŝĐǇƌĞůĂƚĞĚŝƐƐƵĞƐƚŚĂƚƚŚĞŽĂƌĚŝƐĞǆƉĞĐƚĞĚƚŽ
ĂĚĚƌĞƐƐĂĨƚĞƌƚŚĞZĞƉƵďůŝĐĂŶƐĂŐĂŝŶŐĂŝŶŵĂũŽƌŝƚǇƐƚĂƚƵƐ͗
 ůĂƐƐĂŶĚŽůůĞĐƚŝǀĞĐƚŝŽŶZĞƐƚƌŝĐƚŝŽŶƐ
 dŚĞŶĞǁŽĂƌĚŝƐĂůƐŽĞǆƉĞĐƚĞĚƚŽƌĞǀŝĞǁƚŚĞƉƌŝŽƌŽĂƌĚ͛ƐŚŽůĚŝŶŐƐƚŚĂƚ
ĂŶĞŵƉůŽǇĞƌǀŝŽůĂƚĞƐƚŚĞE>ZŝĨŝƚŝŵƉůĞŵĞŶƚƐĂŶĚĞŶĨŽƌĐĞƐĂŶ
ĂƌďŝƚƌĂƚŝŽŶƉŽůŝĐǇƚŚĂƚƌĞƋƵŝƌĞƐĞŵƉůŽǇĞĞƐƚŽǁĂŝǀĞƚŚĞŝƌƌŝŐŚƚƚŽƉƵƌƐƵĞ
ĐůĂƐƐĂĐƚŝŽŶĂŶĚĐŽůůĞĐƚŝǀĞĂĐƚŝŽŶůŝƚŝŐĂƚŝŽŶƌĞŐĂƌĚŝŶŐĞŵƉůŽǇŵĞŶƚƌĞůĂƚĞĚ
ĚŝƐƉƵƚĞƐ͘ƐŶŽƚĞĚ͕ƚŚĞƐĞŝƐƐƵĞƐĂƌĞƉĞŶĚŝŶŐďĞĨŽƌĞƚŚĞ^ƵƉƌĞŵĞŽƵƌƚŝŶ
ƚŚĞ͘Z͘,ŽƌƚŽŶĂŶĚDƵƌƉŚǇKŝůĐĂƐĞƐ͘

 ŵƉůŽǇĞĞĐĐĞƐƐƚŽŵƉůŽǇĞƌWƌŽƉĞƌƚǇĂŶĚŵƉůŽǇĞĞWŝĐŬĞƚŝŶŐZŝŐŚƚƐ
 dŚĞŶĞǁŽĂƌĚŵĂǇĂůƐŽƌĞĞǆĂŵŝŶĞƚŚĞƉƌĞǀŝŽƵƐŽĂƌĚ͛ƐŚŽůĚŝŶŐŝŶƚŚĞ
tĂůŵĂƌƚ ĐĂƐĞĂŶĚƚŚĞĂƉŝƚĂůDĞĚŝĐĂůĞŶƚĞƌĐĂƐĞ͕ďŽƚŚǁŚŝĐŚŝŶǀŽůǀĞ
ĞŵƉůŽǇĞĞĂĐĐĞƐƐƌŝŐŚƚƐƚŽĞŵƉůŽǇĞƌƉƌŝǀĂƚĞƉƌŽƉĞƌƚǇ͘/ŶďŽƚŚŽĨƚŚĞƐĞ
ĐĂƐĞƐ͕ƚŚĞƉƌŝŽƌŽĂƌĚŐƌĂŶƚĞĚƐŝŐŶŝĨŝĐĂŶƚůĂƚŝƚƵĚĞƚŽĞŵƉůŽǇĞĞƐƚŽĞŶŐĂŐĞ
ŝŶƉŝĐŬĞƚŝŶŐĂŶĚŽƚŚĞƌĚŝƐƌƵƉƚŝǀĞĂĐƚŝǀŝƚǇŽŶĞŵƉůŽǇĞƌƉƌĞŵŝƐĞƐ͘

ĂǀŝĚ^͘&ŽƌƚŶĞǇΘZĂŶĚǇ<͘:ŽŚŶƐŽŶ
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/ƐƐƵĞƐͬ^ƵďũĞĐƚƐƚŚĞEĞǁE>ZŝƐ
ǆƉĞĐƚĞĚƚŽŽŶƐŝĚĞƌ
 DŝƐĐůĂƐƐŝĨŝĐĂƚŝŽŶŽĨŵƉůŽǇĞĞƐ
 dŚĞŽĂƌĚĂƐŬĞĚĨŽƌĂŵŝĐƵƐƉĂƌƚŝĐŝƉĂƚŝŽŶƚŽďĞƐƵďŵŝƚƚĞĚŽŶŽƌ
ďĞĨŽƌĞƉƌŝůϭϲƚŚ͕ϮϬϭϴ͕ŽŶƚŚĞŝƐƐƵĞŽĨǁŚĞƚŚĞƌĂŶĞŵƉůŽǇĞƌ
ŵŝƐĐůĂƐƐŝĨŝĞĚĞŵƉůŽǇĞĞƐĂƐŝŶĚĞƉĞŶĚĞŶƚĐŽŶƚƌĂĐƚŽƌƐĂŶĚƚŚĞƌĞďǇ
ƉƌĞĐůƵĚĞĚƐƵĐŚĞŵƉůŽǇĞĞƐĨƌŽŵƌĞĐĞŝǀŝŶŐƚŚĞƉƌŽƚĞĐƚŝŽŶƐƵŶĚĞƌ
^ĞĐƚŝŽŶϴ;ĂͿ;ϭͿŽĨƚŚĞEĂƚŝŽŶĂů>ĂďŽƌZĞůĂƚŝŽŶƐĐƚ͘dŚĞĐĂƐĞŝƐ
sĞůŽǆǆƉƌĞƐƐ͕/ŶĐ͘;ϭϱͲͲϭϴϰϬϬϲͿ͘
 dŚĞŽĂƌĚĂůƐŽŵĂǇĐŽŶƐŝĚĞƌƚŚŝƐǇĞĂƌĂĚĚƌĞƐƐŝŶŐŚŽǁŝƚƐƚƌĂĚŝƚŝŽŶĂů
^ƉƌƵĐĞhƉ ƐƵĐĐĞƐƐŽƌƐŚŝƉĚŽĐƚƌŝŶĞŝƐƚŽďĞĂƉƉůŝĞĚ͘dŚŝƐĚŽĐƚƌŝŶĞŝƐ
ĂƉƉůŝĐĂďůĞǁŚĞŶĂŶĞŵƉůŽǇĞƌƉƵƌĐŚĂƐĞƐŝŶĂŶĂƐƐĞƚƚƌĂŶƐĂĐƚŝŽŶ͘
ƵƐŝŶĞƐƐƚŚĂƚŚĂƐǁŽƌŬĞƌƐƌĞƉƌĞƐĞŶƚĞĚďǇŽŶĞŽƌŵŽƌĞƵŶŝŽŶƐ͘dŚĞ
ŝƐƐƵĞŝŶƚŚĞƐĞĐĂƐĞƐŝƐŽĨƚĞŶǁŚĞƚŚĞƌƚŚĞƉƵƌĐŚĂƐŝŶŐĞŵƉůŽǇĞƌŚĂƐĂŶ
ŽƉƉŽƌƚƵŶŝƚǇƚŽƵŶŝůĂƚĞƌĂůůǇĞƐƚĂďůŝƐŚƚĞƌŵƐĂŶĚĐŽŶĚŝƚŝŽŶƐŽĨ
ĞŵƉůŽǇŵĞŶƚĨŽƌƚŚŽƐĞĞŵƉůŽǇĞĞƐŽŶƚŚĞƉƵƌĐŚĂƐĞĚĞŶƚŝƚǇǁŚŽĂƌĞ
ƌĞƉƌĞƐĞŶƚĞĚďǇĂƵŶŝŽŶ͘
ĂǀŝĚ^͘&ŽƌƚŶĞǇΘZĂŶĚǇ<͘:ŽŚŶƐŽŶ
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KĨĨŝĐĞŽĨ'ĞŶĞƌĂůŽƵŶƐĞů
ĞǀĞůŽƉŵĞŶƚƐ
ͻ DĐŽŶĂůĚ͛Ɛ ĂƐĞ^ƚĂƚƵƐ
 'ĞŶĞƌĂůŽƵŶƐĞůZŽďďŚĂƐƌĞĂĐŚĞĚĂƐĞƚƚůĞŵĞŶƚǁŝƚŚDĐŽŶĂůĚ͛Ɛ
ƌĞŐĂƌĚŝŶŐƚŚĞƉĞŶĚŝŶŐƵŶĨĂŝƌůĂďŽƌƉƌĂĐƚŝĐĞĐĂƐĞƐǁŚŝĐŚ͕ŝŶƉĂƌƚ͕ƚŽƵĐŚ
ƵƉŽŶƚŚĞĚĞĨŝŶŝƚŝŽŶŽĨĂũŽŝŶƚĞŵƉůŽǇĞƌƌĞůĂƚŝŽŶƐŚŝƉďĞƚǁĞĞŶ
DĐŽŶĂůĚ͛ƐĂŶĚŝƚƐĨƌĂŶĐŚŝƐĞĞƐ͘dŚŝƐƐĞƚƚůĞŵĞŶƚŝƐƉĞŶĚŝŶŐƌĞǀŝĞǁĂŶĚ
ĚĞĐŝƐŝŽŶďǇƚŚĞE>ZĂĚŵŝŶŝƐƚƌĂƚŝǀĞůĂǁũƵĚŐĞĂƐƐŝŐŶĞĚƚŽƚŚĞ
DĐŽŶĂůĚ͛ƐůŝƚŝŐĂƚŝŽŶ͘dŚĞDĐŽŶĂůĚ͛ƐůŝƚŝŐĂƚŝŽŶŚĂĚŽǀĞƌϭϬϬĚĂǇƐŽĨ
ŚĞĂƌŝŶŐƐĂŶĚŚĂƐďĞĞŶŽŶĞŽĨƚŚĞŵŽƐƚĞǆƉĞŶƐŝǀĞĐĂƐĞƐŝŶƚŚĞŽĂƌĚ͛Ɛ
ŚŝƐƚŽƌǇ͘

ͻ ZĞŽƌŐĂŶŝǌĂƚŝŽŶWŽƚĞŶƚŝĂů
 'ĞŶĞƌĂůŽƵŶƐĞůZŽďďŚĂƐŝŶĚŝĐĂƚĞĚĂŶŝŶƚĞŶƚƚŽƉŽƚĞŶƚŝĂůůǇ
ƌĞŽƌŐĂŶŝǌĞƚŚĞZĞŐŝŽŶĂůKĨĨŝĐĞŽƉĞƌĂƚŝŽŶƐŽĨƚŚĞŽĂƌĚĂŶĚƚŽ
ĐŽŶƐŽůŝĚĂƚĞƌĞŐŝŽŶƐŝŶƚŽďƌŽĂĚĞƌŐĞŽŐƌĂƉŚŝĐƌĞƉŽƌƚŝŶŐĂƌƌĂŶŐĞŵĞŶƚƐ͘
ŶǇƉůĂŶĚĞǀĞůŽƉĞĚďǇƚŚĞ'ĞŶĞƌĂůŽƵŶƐĞůǁŝůů͕ŝŶĂůůůŝŬĞůŝŚŽŽĚ͕ŚĂǀĞ
ƚŽďĞĂƉƉƌŽǀĞĚďǇƚŚĞŽĂƌĚ͘
ĂǀŝĚ^͘&ŽƌƚŶĞǇΘZĂŶĚǇ<͘:ŽŚŶƐŽŶ
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KĨĨŝĐĞŽĨ'ĞŶĞƌĂůŽƵŶƐĞů
ĞǀĞůŽƉŵĞŶƚƐ
ͻ DĂŶĚĂƚŽƌǇ^ƵďŵŝƐƐŝŽŶDĞŵŽƌĂŶĚƵŵ;'ĞŶĞƌĂůŽƵŶƐĞů
DĞŵŽϭϴͲϬϮͿ
 'ĞŶĞƌĂůŽƵŶƐĞůZŽďď͕ĂƚƚŚĞďĞŐŝŶŶŝŶŐŽĨŚŝƐƚĞƌŵ͕ĚŝƐƚƌŝďƵƚĞĚĂ
ĐŽŵƉƌĞŚĞŶƐŝǀĞŵĞŵŽƌĂŶĚƵŵĚŝƌĞĐƚŝŶŐƌĞŐŝŽŶĂůŽĨĨŝĐĞƐƚŽƐĞŶĚƚŽ
tĂƐŚŝŶŐƚŽŶĐĂƐĞƐŝŶǀŽůǀŝŶŐĂŶƵŵďĞƌŽĨƐƵďũĞĐƚƐŝŶĐůƵĚŝŶŐƚŚĞ
ĨŽůůŽǁŝŶŐ͗
 ŽŶĐĞƌƚĞĚĂĐƚŝǀŝƚǇǁŚĞƌĞŽŶůǇŽŶĞĞŵƉůŽǇĞĞŚĂĚĂŶŝŵŵĞĚŝĂƚĞ
ƐƚĂŬĞŝŶƚŚĞŽƵƚĐŽŵĞ͕ŽƌǁŚĞƌĞƚŚĞĐƚǁĂƐĨŽƵŶĚƚŽƉƌŽƚĞĐƚ
ŽďƐĐĞŶĞ͕ǀƵůŐĂƌ͕ŽƌŽƚŚĞƌŚŝŐŚůǇŝŶĂƉƉƌŽƉƌŝĂƚĞĐŽŶĚƵĐƚ͘
 ,ĂŶĚďŽŽŬƌƵůĞƐĐŽŶĐĞƌŶŝŶŐ͞ĚŝƐƌĞƐƉĞĐƚĨƵů͟ĐŽŶĚƵĐƚ͖ƉƌŽŚŝďŝƚŝŽŶƐ
ĂŐĂŝŶƐƚƚŚĞƵƐĞŽĨĞŵƉůŽǇĞƌƚƌĂĚĞŵĂƌŬƐĂŶĚůŽŐŽƐ͖ŶŽ
ĐĂŵĞƌĂͬƌĞĐŽƌĚŝŶŐƉŽůŝĐŝĞƐ͖ĂŶĚƌĞƋƵŝƌŝŶŐĞŵƉůŽǇĞĞƐƚŽŵĂŝŶƚĂŝŶ
ĐŽŶĨŝĚĞŶƚŝĂůŝƚǇŽĨǁŽƌŬƉůĂĐĞŝŶǀĞƐƚŝŐĂƚŝŽŶƐ͘
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KĨĨŝĐĞŽĨ'ĞŶĞƌĂůŽƵŶƐĞů
ĞǀĞůŽƉŵĞŶƚƐ
 ŵƉůŽǇĞĞƐ͛ƉƌĞƐƵŵƉƚŝǀĞƌŝŐŚƚƚŽƵƐĞƚŚĞŝƌĞŵƉůŽǇĞƌ͛ƐĞŵĂŝů
ƐǇƐƚĞŵƐƚŽĞŶŐĂŐĞŝŶ^ĞĐƚŝŽŶϳĂĐƚŝǀŝƚŝĞƐ͘
 tŚĞƚŚĞƌŽŶƉƌĞŵŝƐĞƐǁŽƌŬƐƚŽƉƉĂŐĞƐĂƌĞƉƌŽƚĞĐƚĞĚƵŶĚĞƌ
ƚŚĞYƵŝĞƚĨůĞǆ ƐƚĂŶĚĂƌĚ͘
 KĨĨͲĚƵƚǇĞŵƉůŽǇĞĞĂĐĐĞƐƐƚŽĐŽŵƉĂŶǇƉƌŽƉĞƌƚǇ͘
 :ŽŝŶƚĞŵƉůŽǇĞƌƐƚĂƚƵƐƵŶĚĞƌƌŽǁŶŝŶŐͲ&ĞƌƌŝƐ͘
 dŚĞĂƉƉůŝĐĂƚŝŽŶŽĨtĞŝŶŐĂƌƚĞŶƌŝŐŚƚƐ
 ĂƐĞƐŝŶǀŽůǀŝŶŐĂŶƵŵďĞƌŽĨƐƵĐĐĞƐƐŽƌƐŚŝƉŝƐƐƵĞƐŝŶĐůƵĚŝŶŐ
͞ƉĞƌĨĞĐƚůǇĐůĞĂƌ͟ƐƵĐĐĞƐƐŽƌƐƚĂƚƵƐĂŶĚƐƵĐĐĞƐƐŽƌƐŚŝƉůŝĂďŝůŝƚǇ
ďĂƐĞĚŽŶůŽĐĂůƐƚĂƚƵƚŽƌǇƌĞƋƵŝƌĞŵĞŶƚƐƚŽŚŝƌĞĂ
ƉƌĞĚĞĐĞƐƐŽƌ͛ƐĞŵƉůŽǇĞĞƐ͘
 ƵĞƐĐŚĞĐŬͲŽĨĨŝƐƐƵĞƐ
 ZĞŵĞĚǇŝƐƐƵĞƐ
ĂǀŝĚ^͘&ŽƌƚŶĞǇΘZĂŶĚǇ<͘:ŽŚŶƐŽŶ
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KĨĨŝĐĞŽĨ'ĞŶĞƌĂůŽƵŶƐĞů
ĞǀĞůŽƉŵĞŶƚƐ
 &ƵƌƚŚĞƌ͕'ĞŶĞƌĂůŽƵŶƐĞůZŽďďƌĞǀŽŬĞĚĂŶƵŵďĞƌŽĨƉŽůŝĐŝĞƐĂŶĚ
ĚŝƌĞĐƚŝǀĞƐŝƐƐƵĞĚďǇĨŽƌŵĞƌ'ĞŶĞƌĂůŽƵŶƐĞů'ƌŝĨĨŝŶ͕ŝŶĐůƵĚŝŶŐƚŚĞ
ĨŽůůŽǁŝŶŐ͗
 'ϭϳͲϬϳ;'ĞŶĞƌĂůŽƵŶƐĞů͛ƐZĞƉŽƌƚŽŶƚŚĞ^ƚĂƚƵƚŽƌǇZŝŐŚƚƐŽĨ
hŶŝǀĞƌƐŝƚǇ&ĂĐƵůƚǇĂŶĚ^ƚƵĚĞŶƚƐŝŶƚŚĞhŶĨĂŝƌ>ĂďŽƌWƌĂĐƚŝĐĞ
ŽŶƚĞǆƚͿ
 'ϭϲͲϬϯ;^ĞĞŬŝŶŐŽĂƌĚZĞĐŽŶƐŝĚĞƌĂƚŝŽŶŽĨƚŚĞ>Ğǀŝƚǌ
&ƌĂŵĞǁŽƌŬͿ
 'ϭϱͲϬϰ;ZĞƉŽƌƚŽĨƚŚĞ'ĞŶĞƌĂůŽƵŶƐĞůŽŶĐĞƌŶŝŶŐŵƉůŽǇĞƌ
ZƵůĞƐͿ
 'ϭϯͲϬϮ;/ŶĐůƵƐŝŽŶŽĨ&ƌŽŶƚWĂǇŝŶŽĂƌĚ^ĞƚƚůĞŵĞŶƚƐͿ
 'ϭϮͲϬϭ;'ƵŝĚĞůŝŶĞDĞŵŽƌĂŶĚƵŵŽŶĐĞƌŶŝŶŐŽůůǇĞƌĞĨĞƌƌĂůͿ
 'ϭϭͲϬϰ;ĞĨĂƵůƚ>ĂŶŐƵĂŐĞͿ
 KDϭϳͲϬϮ;DŽĚĞůƌŝĞĨZĞŐĂƌĚŝŶŐ/ŶƚĞƌŵŝƚƚĞŶƚĂŶĚWĂƌƚŝĂů^ƚƌŝŬĞƐͿ
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KĨĨŝĐĞŽĨ'ĞŶĞƌĂůŽƵŶƐĞů
ĞǀĞůŽƉŵĞŶƚƐ
 ĚĚŝƚŝŽŶĂůůǇ͕Dƌ͘ZŽďďƌĞǀŽŬĞĚĨŽƌŵĞƌŝŶŝƚŝĂƚŝǀĞƐƚŽĞǆƚĞŶĚƚŚĞWƵƌƉůĞ
ŽŵŵƵŶŝĐĂƚŝŽŶůŝŶĞŽĨĐĂƐĞƐǁŚŝĐŚƉĞƌŵŝƚĞŵƉůŽǇĞĞƐƚŽƵƚŝůŝǌĞĞŵƉůŽǇĞƌ
ĞŵĂŝůƐǇƐƚĞŵƐĨŽƌƵŶŝŽŶĂĐƚŝǀŝƚŝĞƐ͘,ĞĂůƐŽƌĞǀŽŬĞĚŝŶŝƚŝĂƚŝǀĞƐƚŽŽǀĞƌƚƵƌŶƚŚĞ
dƌŝͲĂƐƚ ĚŽĐƚƌŝŶĞǁŚŝĐŚƉĞƌŵŝƚƐĞŵƉůŽǇĞƌƐŝŶĞůĞĐƚŝŽŶĐĂŵƉĂŝŐŶƐƚŽŵĂŬĞ
ƐƚĂƚĞŵĞŶƚƐĂďŽƵƚƌĞƐƚƌŝĐƚĞĚĂĐĐĞƐƐƌŝŐŚƚƐŽĨĞŵƉůŽǇĞĞƐƚŽŵĂŶĂŐĞŵĞŶƚŝĨƚŚĞ
ƵŶŝŽŶƉƌĞǀĂŝůƐŝŶƚŚĞĞůĞĐƚŝŽŶ͘,ĞĂůƐŽƌĞǀŽŬĞĚ'ĞŶĞƌĂůŽƵŶƐĞů'ƌŝĨĨŝŶ͛Ɛ
ŝŶŝƚŝĂƚŝǀĞƌĞŐĂƌĚŝŶŐŵŝƐĐůĂƐƐŝĨŝĐĂƚŝŽŶŽĨŝŶĚĞƉĞŶĚĞŶƚĐŽŶƚƌĂĐƚŽƌƐ͘
 'ĞŶĞƌĂůŽƵŶƐĞůZŽďďŚĂƐĂůƐŽŝƐƐƵĞĚĂŵĞŵŽƌĂŶĚƵŵ;KDͲϬϱͿƚŽƚŚĞƌĞŐŝŽŶƐ
ĚŝƌĞĐƚŝŶŐƚŚĞŵƚŽƌĞĂŶĂůǇǌĞƉĞŶĚŝŶŐƵŶŝƚĚĞƚĞƌŵŝŶĂƚŝŽŶƐƉƌŽĐĞĞĚŝŶŐƐŝŶůŝŐŚƚ
ŽĨƚŚĞƚŚĞŽĂƌĚ͛ƐĞĐĞŵďĞƌϮϬϭϳĚĞĐŝƐŝŽŶŝŶWĐĂƐĞĞƐƐĞŶƚŝĂůůǇƌĞŵŽǀŝŶŐ
ĨƌŽŵĐŽŶƐŝĚĞƌĂƚŝŽŶŝŶƌĞƉƌĞƐĞŶƚĂƚŝŽŶĐĂƐĞƐƚŚĞŽǀĞƌǁŚĞůŵŝŶŐĐŽŵŵƵŶŝƚǇŽĨ
ŝŶƚĞƌĞƐƚƚĞƐƚ͘

ͻ ZĞĚƵĐĞĚŽĂƌĚĐĂƐĞůŽĂĚĂŶĚƉŽƚĞŶƚŝĂůďƵĚŐĞƚƌĞĚƵĐƚŝŽŶ
 dŚĞŝŵƉĂĐƚŽĨƚŚĞŽĂƌĚĚĞĐƌĞĂƐŝŶŐĐĂƐĞůŽĂĚĂŶĚƌĞĚƵĐƚŝŽŶŝŶďƵĚŐĞƚĨƵŶĚŝŶŐ
ŶŽĚŽƵďƚǁŝůůĐŽŶƚŝŶƵĞƚŽďĞƐƵďũĞĐƚƐĨŽƌĚŝƐĐƵƐƐŝŽŶ͕ŝŶĐůƵĚŝŶŐƉŽƚĞŶƚŝĂů
ƌĞŽƌŐĂŶŝǌĂƚŝŽŶŽƉƚŝŽŶƐŽƵƚůŝŶĞĚďǇ'ĞŶĞƌĂůŽƵŶƐĞůZŽďď͘
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WƌĞƐŝĚĞŶƚdƌƵŵƉ͛Ɛ&zϮϬϭϵƵĚŐĞƚ
WƌŽƉŽƐĂůоE>Z
ͻ hŶĚĞƌƚŚĞďƵĚŐĞƚƉƌŽƉŽƐĂů͕ƚŚĞE>ZΖƐĨƵŶĚŝŶŐ
ǁŽƵůĚĚĞĐƌĞĂƐĞďǇĂďŽƵƚϵй͕ƌĞƐƵůƚŝŶŐŝŶĂϳ͘Ϯй
ĚĞĐƌĞĂƐĞŝŶƚŚĞŶƵŵďĞƌŽĨĨƵůůͲƚŝŵĞĞŵƉůŽǇĞĞƐ͘
ͻ dŚĞƌĞĂƌĞĐƵƌƌĞŶƚůǇĂďŽƵƚϭϳϬŽƉĞŶƉŽƐŝƚŝŽŶƐĂƚƚŚĞ
E>ZƚŚĂƚŚĂǀĞŶŽƚďĞĞŶĨŝůůĞĚ͘
ͻ dŚĞE>ZĞŶǀŝƐŝŽŶĞĚĂĚĚŝƚŝŽŶĂůƉĞƌƐŽŶŶĞůĐƵƚƐ
ƵŶĚĞƌƚŚĞĐƵƌƌĞŶƚĨŝƐĐĂůǇĞĂƌďƵƚŚĂƐŶŽƚ
ŝŵƉůĞŵĞŶƚĞĚƐƵĐŚĐƵƚƐ͘/ƚŝƐƵŶĐůĞĂƌǁŚĞƚŚĞƌƚŚĞ
ĂĚĚŝƚŝŽŶĂůƌĞĚƵĐƚŝŽŶƐƌĞƐƵůƚŝŶŐĨƌŽŵƚŚĞĚĞĐƌĞĂƐĞĚ
ďƵĚŐĞƚǁŽƵůĚďĞŝŶĂĚĚŝƚŝŽŶƚŽƚŚĞŶƵŵďĞƌƐĂůƌĞĂĚǇ
ƚĂƌŐĞƚĞĚĨŽƌƌĞŵŽǀĂů͘
Source: Littler Mendelson P.C.
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KƚŚĞƌ^ŝŐŶŝĨŝĐĂŶƚ>ĂďŽƌĂŶĚ
ŵƉůŽǇŵĞŶƚ/ƐƐƵĞƐ
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KƚŚĞƌ^ŝŐŶŝĨŝĐĂŶƚ>ĂďŽƌĂŶĚ
ŵƉůŽǇŵĞŶƚ/ƐƐƵĞƐ
ͻ ηDĞdŽŽDŽǀĞŵĞŶƚĂŶĚηdŝŵĞƐhƉ DŽǀĞŵĞŶƚ
 ĞǇŽŶĚĂĚĚƌĞƐƐŝŶŐĐŽŶƚŝŶƵĂůƐĞǆƵĂůŚĂƌĂƐƐŵĞŶƚĂŶĚŚŽƐƚŝůĞǁŽƌŬ
ĞŶǀŝƌŽŶŵĞŶƚŝƐƐƵĞƐŝŶƚŚĞǁŽƌŬƉůĂĐĞ͕ƉĂǇĞƋƵŝƚǇŝƐƐƵĞƐĂŶĚƌĞůĂƚĞĚŐĞŶĚĞƌ
ĚŝƐĐƌŝŵŝŶĂƚŝŽŶŝƐƐƵĞƐǁŝůůĐŽŶƚŝŶƵĞƚŽďĞŝŶƚŚĞĨŽƌĞĨƌŽŶƚĨŽƌĚŝƐĐƵƐƐŝŽŶ͘
 ŵƉůŽǇĞƌƐŵĂǇďĞƌĂƚĞĚŽŶƚŚĞŶƵŵďĞƌŽĨƐĞǆƵĂůŚĂƌĂƐƐŵĞŶƚĐůĂŝŵƐƚŚĞǇ
ŚĂǀĞĞǆƉĞƌŝĞŶĐĞĚĂŶĚŚŽǁƚŚĞǇĂƌĞƌĞƐŽůǀŝŶŐƐƵĐŚĐůĂŝŵƐ͘dŚĞŽƵŶĐŝůŽĨ
/ŶƐƚŝƚƵƚŝŽŶĂů/ŶǀĞƐƚŽƌƐŝƐŶŽǁƵƌŐŝŶŐďŽĂƌĚƐŽĨĚŝƌĞĐƚŽƌƐƚŽĐŽŶƐŝĚĞƌƚŽ͗ƌĞĐŽƵƉ
ĞǆĞĐƵƚŝǀĞƉĂǇĨƌŽŵĂůůĞŐĞĚŚĂƌĂƐƐĞƌƐ͕ĞŶĐŽƵƌĂŐĞƐƚĂĨĨĞƌƐƚŽĚŝǀƵůŐĞƐĞǆƵĂů
ŵŝƐĐŽŶĚƵĐƚƚŽƚŚĞŽĂƌĚ͕ĞŶĂĐƚƐƚĞƉƐƚŽĞŶƐƵƌĞƚŚĂƚŽĂƌĚ͛ƐůĞĂƌŶĂďŽƵƚĞǀĞƌǇ
ƐĞƚƚůĞŵĞŶƚŽĨĂƐĞǆƵĂůŚĂƌĂƐƐŵĞŶƚĐĂƐĞƐ͕ĂŶĚŝŵƉůĞŵĞŶƚƌĞƋƵŝƌĞŵĞŶƚƐƚŚĂƚ
ǁŽƵůĚƌĞƋƵŝƌĞƌƵůĞƐĨŽƌŽĨĨŝĐĞƌŽŵĂŶĐĞƐ͘
 tǇŶŶZĞƐŽƌƚƐ>ƚĚ͘ƌĞĐĞŶƚůǇůŽƐƚĂďŽƵƚϮ͘ϭďŝůůŝŽŶĨƌŽŵŝƚƐŵĂƌŬĞƚ
ĐĂƉŝƚĂůŝǌĂƚŝŽŶƚŚĞĚĂǇĂĨƚĞƌĂtĂůů^ƚƌĞĞƚ:ŽƵƌŶĂůĂƌƚŝĐůĞƚŚĂƚĚĞƐĐƌŝďĞĚĂ
ƉĂƚƚĞƌŶŽĨĂůůĞŐĞĚƐĞǆƵĂůŚĂƌĂƐƐŵĞŶƚďǇŽŵƉĂŶǇ&ŽƵŶĚĞƌĂŶĚK͕
^ƚĞǀĞtǇŶŶ͘
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KƚŚĞƌ^ŝŐŶŝĨŝĐĂŶƚ>ĂďŽƌĂŶĚ
ŵƉůŽǇŵĞŶƚ/ƐƐƵĞƐ
 WƌŽŚŝďŝƚŝŽŶĂŶĚůŝŵŝƚĂƚŝŽŶŽŶĐŽŶĨŝĚĞŶƚŝĂůŝƚǇĂŶĚŶŽŶͲĚŝƐĐůŽƐƵƌĞ
ĂŐƌĞĞŵĞŶƚƐ;E͛ƐͿ
 &ĞĚĞƌĂů͕ƐƚĂƚĞ͕ĂŶĚůŽĐĂůĚĞǀĞůŽƉŵĞŶƚƐǁŝůůƐƵƌĨĂĐĞƌĞŐĂƌĚŝŶŐ
ƌĞƐƚƌŝĐƚŝŽŶƐŽŶĞŵƉůŽǇĞƌƐŵĂŶĚĂƚŝŶŐĐŽŶĨŝĚĞŶƚŝĂůŝƚǇĂŐƌĞĞŵĞŶƚƐŝŶ
ƐĞǆƵĂůŚĂƌĂƐƐŵĞŶƚĂŶĚŚŽƐƚŝůĞǁŽƌŬĞŶǀŝƌŽŶŵĞŶƚĐĂƐĞƐ͘
 dŚĞƌĞĐĞŶƚůǇĞŶĂĐƚĞĚƚĂǆƌĞĨŽƌŵůĞŐŝƐůĂƚŝŽŶƐƉĞĐŝĨŝĐĂůůǇƉƌŽǀŝĚĞĚĂ
ϭϮ͘ϱйƚĂǆĐƌĞĚŝƚĨŽƌƉĂŝĚůĞĂǀĞƉƌŽŐƌĂŵƐ;ϮϬϭϴĂŶĚϮϬϭϵŽŶůǇĂƐŽĨ
ƚŚŝƐĚĂƚĞͿ͘dŚŝƐŶĞǁůĂǁĂůƐŽƉƌŽŚŝďŝƚƐĞŵƉůŽǇĞƌƐĨƌŽŵƚĂŬŝŶŐĂƚĂǆ
ĚĞĚƵĐƚŝŽŶĨŽƌƐĞǆƵĂůŚĂƌĂƐƐŵĞŶƚůĂǁƐƵŝƚƐĞƚƚůĞŵĞŶƚƐƚŚĂƚŝŶĐůƵĚĞĚ
ŵĂŶĚĂƚŽƌǇĐŽŶĨŝĚĞŶƚŝĂůŝƚǇƌĞƋƵŝƌĞŵĞŶƚƐ͘

ĂǀŝĚ^͘&ŽƌƚŶĞǇΘZĂŶĚǇ<͘:ŽŚŶƐŽŶ
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KƚŚĞƌ^ŝŐŶŝĨŝĐĂŶƚ>ĂďŽƌĂŶĚ
ŵƉůŽǇŵĞŶƚ/ƐƐƵĞƐ
ͻ hŶŝŽŶDĞŵďĞƌƐŚŝƉ
 dŚĞƵƌĞĂƵŽĨ>ĂďŽƌ^ƚĂƚŝƐƚŝĐƐƌĞĐĞŶƚůǇŝƐƐƵĞĚŝƚƐĂŶŶƵĂůƌĞƉŽƌƚŽŶ
ƵŶŝŽŶŵĞŵďĞƌƐŚŝƉŝŶƚŚĞĐŽƵŶƚƌǇĂŶĚŝƚŝŶĐůƵĚĞĚƚŚĞĨŽůůŽǁŝŶŐ
ĨŝŶĚŝŶŐƐ͗
 WƵďůŝĐĂŶĚƉƌŝǀĂƚĞƐĞĐƚŽƌƵŶŝŽŶŵĞŵďĞƌƐŚŝƉŝƐĂƚϭϬ͘ϳйĐŽŵƉĂƌĞĚ
ƚŽϮϬ͘ϭйŝŶϭϵϴϯ͘
 KŶůǇϲ͘ϱйŽĨƚŚĞƉƌŝǀĂƚĞƐĞĐƚŽƌǁŽƌŬĨŽƌĐĞďĞůŽŶŐƐƚŽĂƵŶŝŽŶ͘
 dŚĞƵŶŝŽŶŵĞŵďĞƌƐŚŝƉƌĂƚĞŽĨƉƵďůŝĐƐĞĐƚŽƌǁŽƌŬĞƌƐŝƐϯϰ͘ϰй͘
 dŚĞƐƚĂƚĞƐŽĨĂůŝĨŽƌŶŝĂĂŶĚ,ĂǁĂŝŝƌĞŵĂŝŶƚŚĞŚŝŐŚĞƐƚƵŶŝŽŶŝǌĞĚ
ƐƚĂƚĞƐŝŶƚŚĞĐŽƵŶƚƌǇǁŝƚŚ^ŽƵƚŚĂƌŽůŝŶĂĐŽŶƚŝŶƵŝŶŐƚŽďĞƚŚĞ
ůĞĂƐƚƵŶŝŽŶͲĚĞŶƐĞƐƚĂƚĞ͘
 hŶŝŽŶŵĞŵďĞƌƐŚŝƉƌĂƚĞƐĐŽŶƚŝŶƵĞĚƚŽďĞŚŝŐŚĞƐƚĂŵŽŶŐǁŽƌŬĞƌƐ
ĂŐĞƐϰϱƚŽϲϰ͘/ŶϮϬϭϳ͕ϭϯ͘ϮйŽĨǁŽƌŬĞƌƐĂŐĞƐϰϱƚŽϱϰĂŶĚϭϯ͘ϱй
ŽĨƚŚŽƐĞĂŐĞƐϱϱƚŽϲϰǁĞƌĞƵŶŝŽŶŵĞŵďĞƌƐ͘
^ŽƵƌĐĞ͗h͘^͘ƵƌĞĂƵŽĨ>ĂďŽƌ^ƚĂƚŝƐƚŝĐƐ
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KƚŚĞƌ^ŝŐŶŝĨŝĐĂŶƚ>ĂďŽƌĂŶĚ
ŵƉůŽǇŵĞŶƚ/ƐƐƵĞƐ
 DĞŶĐŽŶƚŝŶƵĞƚŽŚĂǀĞŚŝŐŚĞƌƵŶŝŽŶŵĞŵďĞƌƐŚŝƉ;ϭϭ͘ϰйĂŶĚǁŽŵĞŶ
ϭϬйͿ͘
 ůĂĐŬǁŽƌŬĞƌƐƌĞŵĂŝŶŵŽƌĞůŝŬĞůǇƚŽďĞƵŶŝŽŶŵĞŵďĞƌƐƚŚĂŶtŚŝƚĞ͕ƐŝĂŶ
Žƌ,ŝƐƉĂŶŝĐǁŽƌŬĞƌƐ͘
 EŽŶͲƵŶŝŽŶǁŽƌŬĞƌƐŚĂǀĞŵĞĚŝĂŶǁĞĞŬůǇĞĂƌŶŝŶŐƐƚŚĂƚǁĞƌĞϴϬйŽĨ
ĞĂƌŶŝŶŐƐŽĨǁŽƌŬĞƌƐǁŚŽǁĞƌĞƵŶŝŽŶŵĞŵďĞƌƐ;ΨϴϮϵǀ͘ΨϭϬϬϬͿ͘
 dŚĞŶƵŵďĞƌŽĨǁŽƌŬĞƌƐďĞůŽŶŐŝŶŐƚŽƵŶŝŽŶƐǁĂƐĂƉƉƌŽǆŝŵĂƚĞůǇϭϰ͘ϴ
ŵŝůůŝŽŶŝŶϮϬϭϳǁŝƚŚĂŶŝŶĐƌĞĂƐĞŽĨĂƉƉƌŽǆŝŵĂƚĞůǇϮϲϮ͕ϬϬϬĨƌŽŵϮϬϭϲ͘
 dŚĞŶĞǁƚĂǆƌĞĨŽƌŵůĞŐŝƐůĂƚŝŽŶĞůŝŵŝŶĂƚĞĚƚŚĞĚĞĚƵĐƚŝďŝůŝƚǇŽĨƵŶŝŽŶ
ĚƵĞƐͶǁŝůůƚŚĂƚŚĂǀĞĂŶǇŝŵƉĂĐƚŽŶƵŶŝŽŶŵĞŵďĞƌƐŚŝƉ͍

^ŽƵƌĐĞ͗h͘^͘ƵƌĞĂƵŽĨ>ĂďŽƌ^ƚĂƚŝƐƚŝĐƐ
2018 Upper Midwest Employment Law Institute
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ĂǀŝĚ^͘&ŽƌƚŶĞǇΘZĂŶĚǇ<͘:ŽŚŶƐŽŶ

>^hŶŝŽŶDĞŵďĞƌƐŚŝƉϭϵϴϯͲϮϬϭϳ
ůů^ĞĐƚŽƌƐ

WƌŝǀĂƚĞ^ĞĐƚŽƌ

Ϯϱ͘Ϭ

ϮϬ͘Ϭ

ϭϴ͘Ϭ
ϭϲ͘ϭ
ϭϰ͘ϵ

ϭϰ͘ϯ
ϭϱ͘Ϭ

ϭϯ͘ϱ
ϭϭ͘ϵ
ϭϬ͘ϯ

ϭϮ͘ϱ

ϭϭ͘ϵ

ϭϭ͘ϭ

ϭϬ͘ϳ

ϲ͘ϳ

ϲ͘ϱ

ϵ͘Ϭ

ϭϬ͘Ϭ

ϳ͘ϴ

ϲ͘ϵ

ϱ͘Ϭ

Ϭ͘Ϭ

^ŽƵƌĐĞ͗h͘^͘ƵƌĞĂƵŽĨ>ĂďŽƌ^ƚĂƚŝƐƚŝĐƐ
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hŶŝŽŶDĞŵďĞƌƐŚŝƉďǇ^ƚĂƚĞʹ ϮϬϭϳ

^ŽƵƌĐĞ͗h͘^͘ƵƌĞĂƵŽĨ>ĂďŽƌ^ƚĂƚŝƐƚŝĐƐ

ĂǀŝĚ^͘&ŽƌƚŶĞǇΘZĂŶĚǇ<͘:ŽŚŶƐŽŶ
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dƌŽƵďůĞƐĂƚht

ͻ htΖƐƐŽůŝĚĂƌŝƚǇƵŶĚĞƌƚŚƌĞĂƚĂƐĐŽƌƌƵƉƚŝŽŶŝŶǀĞƐƚŝŐĂƚŝŽŶŐƌŽǁƐ
ͻ &h͘^͘>ĂďŽƌZĞůĂƚŝŽŶƐŚŝĞĨůƉŚŽŶƐ /ĂĐŽďĞůůŝ ƉůĞĂĚŐƵŝůƚǇ
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EhŶŝŽŶ>ĞĂĚĞƌZŽƐĞŶŶ ĞDŽƌŽ
ZĞƚŝƌŝŶŐ͕ďƵƚZĞŵĂŝŶƐ͞KŶĂůů͟

ͻ ^ĞŶĂƚŽƌĞƌŶŝĞ^ĂŶĚĞƌƐĐĂůůĞĚŚĞƌ͞ǀĞƌǇƚŽƵŐŚ͟ĂŶĚ͞ĂŶŝŶǀĂůƵĂďůĞ
ĂůůǇ͕͟ĂŶĚůŽŶŐƚŝŵĞĐŽŶƐƵŵĞƌĂĚǀŽĐĂƚĞZĂůƉŚEĂĚĞƌƉƌĂŝƐĞĚŚĞƌĂƐ
͞ƚŚĞŐƌĞĂƚĞƐƚůĂďŽƌŽƌŐĂŶŝǌĞƌŽĨŚĞƌƚŝŵĞ͘͟
ͻ ĨƚĞƌůĞĂĚŝŶŐƚŚĞŽƌŐĂŶŝǌĂƚŝŽŶĨŽƌϯϮǇĞĂƌƐ͕ĞDŽƌŽ ŝƐƌĞƚŝƌŝŶŐ͕ďƵƚ
ƐĂǇƐƐŚĞŝƐůĞĂǀŝŶŐƚŚĞƵŶŝŽŶ͞ϭϬϬƉĞƌĐĞŶƚ͟ƌĞĂĚǇƚŽĨŝŐŚƚŝƚƐďĂƚƚůĞƐ͘
Source: San Francisco Chronicle
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tŚǇdĞĂĐŚĞƌƐ͛^ƚƌŝŬĞƐĂƌĞĞĐŽŵŝŶŐĂ
EĂƚŝŽŶĂůDŽǀĞŵĞŶƚ
ͻ dŚĞƐƚĂƚĞǁŝĚĞƚĞĂĐŚĞƌƐƐƚƌŝŬĞŝŶtĞƐƚsŝƌŐŝŶŝĂŝƐĂƐŝŐŶŝĨŝĐĂŶƚ
ůĂďŽƌĂŶĚĞŵƉůŽǇŵĞŶƚĚĞǀĞůŽƉŵĞŶƚƉĂƌƚŝĐƵůĂƌůǇǁŝƚŚƌĞƐƉĞĐƚ
ƚŽƉƵďůŝĐƐĞĐƚŽƌǁŽƌŬĞƌƐ͘dŚĞƐƚƌŝŬĞǁĂƐƐƵĐĐĞƐƐĨƵůĂŶĚĨŽƌĐĞĚ
ƚŚĞtĞƐƚsŝƌŐŝŶŝĂůĞŐŝƐůĂƚƵƌĞƚŽŝŶĐƌĞĂƐĞƚĞĂĐŚĞƌƐĂůĂƌŝĞƐ͘
ͻ ^ŝŵŝůĂƌƐƚƌŝŬĞƐŚĂǀĞŶŽǁŽĐĐƵƌƌĞĚŝŶ<ĞŶƚƵĐŬǇĂŶĚKŬůĂŚŽŵĂ
ĂŶĚŵŽƌĞƐƵĐŚũŽďĂĐƚŝŽŶƐĐĂŶďĞĞǆƉĞĐƚĞĚďǇƚĞĂĐŚĞƌƐĂŶĚ
ŽƚŚĞƌƉƵďůŝĐƐĞĐƚŽƌǁŽƌŬĞƌƐŝŶŽƚŚĞƌƐƚĂƚĞƐ͘
ͻ dŚĞƐĞŶĞǁƐŝŐŶƐŽĨ͞ǁŽƌŬĞƌĂĐƚŝǀŝƐŵ͟ĐŽƵůĚƐƉƌĞĂĚŝŶƚŽƚŚĞ
ƉƌŝǀĂƚĞƐĞĐƚŽƌ͘
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KƚŚĞƌ^ŝŐŶŝĨŝĐĂŶƚ>ĂďŽƌĂŶĚ
ŵƉůŽǇŵĞŶƚ/ƐƐƵĞƐ
ͻ tŽƌŬĞƌĞŶƚĞƌ/ƐƐƵĞƐ
 dŚĞǁŽƌŬĞƌĐĞŶƚĞƌŵŽǀĞŵĞŶƚĐŽŶƚŝŶƵĞƐƚŽƌĞŵĂŝŶƐƚƌŽŶŐ͕ĞƐƉĞĐŝĂůůǇ
ŝŶŵĂũŽƌŵĞƚƌŽƉŽůŝƚĂŶĂƌĞĂƐ͘dŚĞĨĂƐƚĨŽŽĚŝŶĚƵƐƚƌǇĂůƐŽĐŽŶƚŝŶƵĞƐƚŽ
ďĞƚŚĞƉƌŝŵĂƌǇƚĂƌŐĞƚŽĨƚŚŝƐŵŽǀĞŵĞŶƚ͘
 /ŶEĞǁzŽƌŬŝƚǇ͕ƚŚĞǁŽƌŬĞƌĐĞŶƚĞƌ&ĂƐƚ&ŽŽĚ:ƵƐƚŝĐĞŐƌŽƵƉǁĂƐ
ƐƵĐĐĞƐƐĨƵůŝŶŚĂǀŝŶŐEĞǁzŽƌŬŝƚǇĂĚŽƉƚĂŶŽƌĚŝŶĂŶĐĞƚŚĂƚƌĞƋƵŝƌĞƐ
ĨĂƐƚĨŽŽĚĞŵƉůŽǇĞƌƐǁŝƚŚŵŽƌĞƚŚĂŶϮϬĞŵƉůŽǇĞĞƐƚŽĚŽƚŚĞĨŽůůŽǁŝŶŐ͗
 'ŝǀĞĞŵƉůŽǇĞĞƐϮǁĞĞŬƐĂĚǀĂŶĐĞŶŽƚŝĐĞŽĨƚŚĞŝƌƐĐŚĞĚƵůĞƐ
 ZĞŐƵůĂƚĞƚŚĞĐŽŵŵŽŶƉƌĂĐƚŝĐĞŽĨ͞ĐůŽƉĞŶŝŶŐƐ͟
 ZĞĨƌĂŝŶĨƌŽŵƐĐŚĞĚƵůŝŶŐĞŵƉůŽǇĞĞƐĨŽƌŽŶͲĐĂůůƐŚŝĨƚƐ
 ĞĚƵĐƚĂŶĚƌĞŵŝƚŝĨƚŚĞŝƌĞŵƉůŽǇĞĞƐƌĞƋƵĞƐƚĐŽŶƚƌŝďƵƚŝŽŶƐƚŽ
ĐĞƌƚĂŝŶŶŽƚͲĨŽƌͲƉƌŽĨŝƚŽƌŐĂŶŝǌĂƚŝŽŶƐ
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KƚŚĞƌ^ŝŐŶŝĨŝĐĂŶƚ>ĂďŽƌĂŶĚ
ŵƉůŽǇŵĞŶƚ/ƐƐƵĞƐ
 dŚĞĚĞĚƵĐƚŝŽŶƉŽƌƚŝŽŶŽĨƚŚĞŶĞǁŽƌĚŝŶĂŶĐĞŝƐƉĂƌƚŝĐƵůĂƌůǇ
ĐŽŶƚƌŽǀĞƌƐŝĂů͘&ĂƐƚ&ŽŽĚ:ƵƐƚŝĐĞƌĞĐĞŶƚůǇĂŶŶŽƵŶĐĞĚƵŶĚĞƌ
ƚŚŝƐĚĞĚƵĐƚŝŽŶƌĞƋƵŝƌĞŵĞŶƚƚŚĂƚŝƚĂůƌĞĂĚǇŚĂƐϭ͕ϮϬϬ
ŵĞŵďĞƌƐƉůĞĚŐŝŶŐĂΨϭϯ͘ϱϬĐŽŶƚƌŝďƵƚŝŽŶĞĂĐŚŵŽŶƚŚ͘dŚĞ
ƚĂƌŐĞƚŝƐƚŽŐĞƚĂƚůĞĂƐƚϱ͕ϬϬϬĨĂƐƚĨŽŽĚǁŽƌŬĞƌƐŽƵƚŽĨEĞǁ
zŽƌŬŝƚǇ͛ƐĂƉƉƌŽǆŝŵĂƚĞůǇϲϱ͕ϬϬϬǁŽƌŬĞƌƐƚŽĐŽŶƚƌŝďƵƚĞďǇ
ƚŚĞĞŶĚŽĨϮϬϭϴĂŶĚĂƚůĞĂƐƚϭϬ͕ϬϬϬǁŽƌŬĞƌƐĐŽŶƚƌŝďƵƚŝŶŐ
ďǇϮϬϮϬ͘
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KƚŚĞƌ^ŝŐŶŝĨŝĐĂŶƚ>ĂďŽƌĂŶĚ
ŵƉůŽǇŵĞŶƚ/ƐƐƵĞƐ
 dŚŝƐŶĞǁŽƌĚŝŶĂŶĐĞŝƐďĞŝŶŐĐŚĂůůĞŶŐĞĚŝŶƚŚĞĐŽƵƌƚƐďǇ
ƚŚĞZĞƐƚĂƵƌĂŶƚ>ĂǁĞŶƚĞƌĂŶĚƚŚĞEĂƚŝŽŶĂůZĞƐƚĂƵƌĂŶƚ
ƐƐŽĐŝĂƚŝŽŶŽŶĂŶƵŵďĞƌŽĨƚŚĞŽƌŝĞƐŝŶĐůƵĚŝŶŐĂŶ
ĂƌŐƵŵĞŶƚƚŚĂƚƚŚĞŽƌĚŝŶĂŶĐĞŝƐƉƌĞĞŵƉƚĞĚďǇƚŚĞEĂƚŝŽŶĂů
>ĂďŽƌZĞůĂƚŝŽŶƐĐƚ͘
 DŽƌĞƐĐŚĞĚƵůŝŶŐŽƌĚŝŶĂŶĐĞƐĂŶĚǀŽůƵŶƚĂƌǇĐŽŶƚƌŝďƵƚŝŽŶ
ĚĞĚƵĐƚŝŽŶŝŶŝƚŝĂƚŝǀĞƐĐĂŶďĞĞǆƉĞĐƚĞĚŝŶƚŚĞĨƵƚƵƌĞ
ƚŚƌŽƵŐŚŽƵƚƚŚĞĐŽƵŶƚƌǇ͘
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KƚŚĞƌ^ŝŐŶŝĨŝĐĂŶƚ>ĂďŽƌĂŶĚ
ŵƉůŽǇŵĞŶƚ/ƐƐƵĞƐ
 ůƚŚŽƵŐŚǁŽƌŬĞƌĐĞŶƚĞƌƐĚŝƐĂǀŽǁĂŶŝŶƚĞŶƚƚŽŽƌŐĂŶŝǌĞ
ĂŶĚŶĞŐŽƚŝĂƚĞƚƌĂĚŝƚŝŽŶĂůƵŶŝŽŶĐŽŶƚƌĂĐƚƐĂŶĚŽƚŚĞƌǁŝƐĞ
ĨƵŶĐƚŝŽŶĂƐĂƚƌĂĚŝƚŝŽŶĂůƵŶŝŽŶ͕ƚŚĞǇŶĞǀĞƌƚŚĞůĞƐƐŚĂǀĞĂ
ŶƵŵďĞƌŽĨĐŚĂƌĂĐƚĞƌŝƐƚŝĐƐŽĨĂƚƌĂĚŝƚŝŽŶĂůƵŶŝŽŶ͘tŽƌŬĞƌ
ĐĞŶƚĞƌƐŵĂǇďĞƐƵďũĞĐƚƚŽ>ĂďŽƌDĂŶĂŐĞŵĞŶƚZĞƉŽƌƚŝŶŐ
ĂŶĚŝƐĐůŽƐƵƌĞĐƚƌĞƋƵŝƌĞŵĞŶƚƐĂŶĚĂůƐŽďĞƚŚĞƐƵďũĞĐƚŽĨ
ůĞŐŝƐůĂƚŝŽŶƐďǇƚŚĞZĞƉƵďůŝĐĂŶĐŽŶƚƌŽůůĞĚŽŶŐƌĞƐƐ͘
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KƚŚĞƌ^ŝŐŶŝĨŝĐĂŶƚ>ĂďŽƌĂŶĚ
ŵƉůŽǇŵĞŶƚ/ƐƐƵĞƐ
ͻ ͘/͘ŝƐƌƵƉƚŝŽŶ
 dŚĞdĞĂŵƐƚĞƌƐƵŶŝŽŶǁĂŶƚƐƚŽƉƌŽŚŝďŝƚhŶŝƚĞĚWĂƌĐĞů^ĞƌǀŝĐĞƐ;hW^Ϳ
ĨƌŽŵƵƐŝŶŐĚƌŽŶĞƐĂŶĚĚƌŝǀĞƌůĞƐƐǀĞŚŝĐůĞƐƚŽĚĞůŝǀĞƌƉĂĐŬĂŐĞƐ͘
 ŶĞǁƐƚƵĚǇďǇDĂŶƉŽǁĞƌ'ƌŽƵƉƉƌŽǀŝĚĞƐĂƌĞĂůͲƚŝŵĞǀŝĞǁŽĨƚŚĞ
ŝŵƉĂĐƚŽĨĂƵƚŽŵĂƚŝŽŶŽŶǁŽƌŬĨŽƌĐĞƐ͕ĨŝŶĚŝŶŐƚŚĂƚϴϲƉĞƌĐĞŶƚŽĨ
ĞŵƉůŽǇĞƌƐƐƵƌǀĞǇĞĚƉůĂŶƚŽŵĂŝŶƚĂŝŶŽƌŝŶĐƌĞĂƐĞŚĞĂĚĐŽƵŶƚŽǀĞƌƚŚĞ
ŶĞǆƚƚǁŽǇĞĂƌƐĚƵĞƚŽĂƵƚŽŵĂƚŝŽŶ͘
 dŚĞƐƚƵĚǇĞŶƚŝƚůĞĚΗZŽďŽƚƐEĞĞĚEŽƚƉƉůǇ͗,ƵŵĂŶ^ŽůƵƚŝŽŶƐĨŽƌƚŚĞ
^ŬŝůůƐZĞǀŽůƵƚŝŽŶ͕ΗĨƵƌƚŚĞƌĨŽƵŶĚƚŚĂƚĂƵƚŽŵĂƚŝŽŶŝƐƚĂŬŝŶŐƚĂƐŬƐ͕ŶŽƚ
ũŽďƐ͕ĞŵƉŚĂƐŝǌŝŶŐƚŚĞƵƌŐĞŶĐǇĨŽƌĂŶĞǁůŽŽŬĂƚƚŚĞƐŬŝůůƐĞƚƐŶĞĞĚĞĚ
ĨŽƌǁŽƌŬĞƌƐƚŽƚŚƌŝǀĞŝŶƚŚĞĐŚĂŶŐŝŶŐĞĐŽŶŽŵǇ͘
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KƚŚĞƌ^ŝŐŶŝĨŝĐĂŶƚ>ĂďŽƌĂŶĚ
ŵƉůŽǇŵĞŶƚ/ƐƐƵĞƐ
 dŚĞƐĞƐŬŝůůƐŝŶĐůƵĚĞĐŽŵŵƵŶŝĐĂƚŝŽŶ͕ĐŽůůĂďŽƌĂƚŝŽŶ͕ƉƌŽďůĞŵƐŽůǀŝŶŐ͕
ŽƌŐĂŶŝǌĂƚŝŽŶ͕ĐƵƐƚŽŵĞƌƐĞƌǀŝĐĞ͕ůĞĂĚĞƌƐŚŝƉ͕ĂŶĚŵĂŶĂŐĞŵĞŶƚ͘
 ŵĂŶĚƌŝǀŝŶŐĂdĞƐůĂŽŶĂƵƚŽƉŝůŽƚǁŝƚŚĂďůŽŽĚĂůĐŽŚŽůůĞǀĞůĚŽƵďůĞ
ƚŚĞůĞŐĂůůŝŵŝƚƐůĂŵŵĞĚŝŶƚŽƚŚĞďĂĐŬŽĨĂƉĂƌŬĞĚĨŝƌĞƚƌƵĐŬ͘dŚĞĚƌŝǀĞƌ
ƚŽůĚĂƵƚŚŽƌŝƚŝĞƐŚĞǁĂƐŶ͛ƚĚƌŝǀŝŶŐͶŚŝƐĐĂƌǁĂƐ͘
 ĂůŝƵƌŐĞƌ ŶŽǁŚĂƐĂĐŽŽŬƚŚĂƚĚŽĞƐŶ͛ƚƌĞƋƵŝƌĞĂƉĂǇĐŚĞĐŬŽƌďĞŶĞĨŝƚƐ
ĂŶĚĐĂŶŐƌŝůůϭϱϬďƵƌŐĞƌƐƉĞƌŚŽƵƌĐĂůůĞĚ͞&ůŝƉƉǇ͘͟
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KƚŚĞƌ^ŝŐŶŝĨŝĐĂŶƚ>ĂďŽƌĂŶĚ
ŵƉůŽǇŵĞŶƚ/ƐƐƵĞƐ
ͻ ŽŶƚŝŶƵĂƚŝŽŶŽĨ^ƚĂƚĞĂŶĚ>ŽĐĂů>ĂďŽƌĂŶĚ
ŵƉůŽǇŵĞŶƚ/ŶŝƚŝĂƚŝǀĞƐ
 WĂŝĚĂŶĚƵŶƉĂŝĚůĞĂǀĞŝŶŝƚŝĂƚŝǀĞƐ
 ŵƉůŽǇĞĞƐĐŚĞĚƵůŝŶŐƌŝŐŚƚƐͶƚŚĞŶĞǆƚ͞&ŝŐŚƚĨŽƌϭϱ͟
ŵŽǀĞŵĞŶƚ
 WƌŽŚŝďŝƚŝŽŶƐŽŶĞŵƉůŽǇĞƌƌĞƋƵĞƐƚƐĨŽƌĂƉƉůŝĐĂŶƚƐƚŽ
ĚŝƐĐůŽƐĞƉƌŝŽƌĐŽŵƉĞŶƐĂƚŝŽŶŚŝƐƚŽƌǇ
 ^ƚĂƚĞƉƌĞĞŵƉƚŝŽŶŽĨŵƵŶŝĐŝƉĂůĂŶĚĐŽƵŶƚǇůĂďŽƌĂŶĚ
ĞŵƉůŽǇŵĞŶƚůĞŐŝƐůĂƚŝŽŶ
 WĂǇĞƋƵŝƚǇƉƌŽƉŽƐĂůƐ
 ͞ĂŶͲƚŚĞͲŽǆ͟
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KƚŚĞƌ^ŝŐŶŝĨŝĐĂŶƚ>ĂďŽƌĂŶĚ
ŵƉůŽǇŵĞŶƚ/ƐƐƵĞƐ
ͻ /ŶĂƌĞĐĞŶƚĐůĂƐƐŝĨŝĐĂƚŝŽŶĐĂƐĞŝŶǀŽůǀŝŶŐƚŚĞ͞ŐŝŐ͟ŽƌƐŚĂƌĞĚ
ĞĐŽŶŽŵǇ͕Ăh͘^͘ŵĂŐŝƐƚƌĂƚĞũƵĚŐĞŚĂŶĚĞĚĚŽǁŶĂƐŝŐŶŝĨŝĐĂŶƚ
ǁŝŶĨŽƌ'ƌƵďŚƵď͕ĐŽŶĐůƵĚŝŶŐƚŚĂƚĂĚƌŝǀĞƌǁŚŽƐƵĞĚƚŚĞ
ŽŵƉĂŶǇƵŶĚĞƌĂůŝĨŽƌŶŝĂ͛ƐŵŝŶŝŵƵŵǁĂŐĞ͕ŽǀĞƌƚŝŵĞ͕ĂŶĚ
ĞŵƉůŽǇĞĞĞǆƉĞŶƐĞƌĞŝŵďƵƌƐĞŵĞŶƚůĂǁƐǁĂƐŶŽƚĐŽǀĞƌĞĚďǇ
ƚŚŽƐĞůĂǁƐďĞĐĂƵƐĞŚĞǁĂƐĂŶŝŶĚĞƉĞŶĚĞŶƚĐŽŶƚƌĂĐƚŽƌ͕ŶŽƚĂŶ
ĞŵƉůŽǇĞĞ͘
ͻ dŚŝƐŚŽůĚŝŶŐ͕ǁŚŝĐŚǁĂƐƌĞĂĐŚĞĚĂĨƚĞƌĂďĞŶĐŚƚƌŝĂů͕ŝƐĂ
ƉŽƚĞŶƚŝĂůůǇƐŝŐŶŝĨŝĐĂŶƚĚĞĐŝƐŝŽŶ͘dŚŝƐĚĞĐŝƐŝŽŶ͕ŚŽǁĞǀĞƌ͕ŽŶůǇ
ŝŶǀŽůǀĞĚĂŶŝŶƚĞƌƉƌĞƚĂƚŝŽŶŽĨĂůŝĨŽƌŶŝĂǁĂŐĞĂŶĚŚŽƵƌůĂǁƐ
ĂŶĚŵĂǇŶŽƚďĞĨŽůůŽǁĞĚŝŶŽƚŚĞƌũƵƌŝƐĚŝĐƚŝŽŶƐ͘
Source: Littler Mendelson P.C.
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Z/',dͲdKͲtKZ<

ZŝŐŚƚͲƚŽͲtŽƌŬ^ƚĂƚĞƐ

*



ΎdŚĞƌĞŝƐĂƌĞĨĞƌĞŶĚƵŵƉĞŶĚŝŶŐĂƐƚŽ
ǁŚĞƚŚĞƌDŝƐƐŽƵƌŝǁŝůůďĞĂƌŝŐŚƚͲƚŽͲǁŽƌŬ
ƐƚĂƚĞ͘

/ƚŝƐŝŵƉŽƌƚĂŶƚƚŽǁĂƚĐŚŚŽǁŵĂŶǇŽĨƚŚĞůŽĐĂůũƵƌŝƐĚŝĐƚŝŽŶƐĂǀĂŝůƚŚĞŵƐĞůǀĞƐŽĨƚŚĞ
ŽƉƉŽƌƚƵŶŝƚǇƚŽďĞĐŽŵĞƌŝŐŚƚͲƚŽͲǁŽƌŬǌŽŶĞƐĂƐĂƌĞƐƵůƚŽĨĂĚĞĐŝƐŝŽŶŝŶƚŚĞ^ŝǆƚŚŝƌĐƵŝƚŽƵƌƚ
ŽĨƉƉĞĂůƐůĂƐƚǇĞĂƌ͘/ŶƚŚĂƚĐĂƐĞ͕ƚŚĞ^ŝǆƚŚŝƌĐƵŝƚƵŶĂŶŝŵŽƵƐůǇŚĞůĚƚŚĂƚũƵƌŝƐĚŝĐƚŝŽŶƐŝŶƚŚĞ
ƐƚĂƚĞŽĨ<ĞŶƚƵĐŬǇŚĂĚƚŚĞƌŝŐŚƚƚŽďĞĐŽŵĞĂƌŝŐŚƚͲƚŽͲǁŽƌŬǌŽŶĞ͘ZĞĐĞŶƚůǇ͕^ĂŶĚŽǀĂůŽƵŶƚǇ͕
EĞǁDĞǆŝĐŽǀŽƚĞĚƚŽďĞĐŽŵĞĂƌŝŐŚƚͲƚŽͲǁŽƌŬůŽĐĂůũƵƌŝƐĚŝĐƚŝŽŶ͘dŚĞEĞǁDĞǆŝĐŽƚƚŽƌŶĞǇ
'ĞŶĞƌĂůŝƐĞǆƉĞĐƚĞĚƚŽĐŚĂůůĞŶŐĞƚŚĂƚƐƚĂƚƵƐ͘
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ĞĐƌĞĂƐŝŶŐhŶĞŵƉůŽǇŵĞŶƚĂŶĚ
WƌĞƐƐƵƌĞĨŽƌ'ƌĞĂƚĞƌtĂŐĞ/ŶĐƌĞĂƐĞƐ
ͻ ,ŝƌŝŶŐWŝĐŬƐhƉ͕tĂŐĞ'ĂŝŶƐ^ƚƌŽŶŐĞƐƚŝŶEŝŶĞzĞĂƌƐ
 ŵƉůŽǇĞƌƐĂĚĚĞĚϮϬϬ͕ϬϬϬƉĂǇƌŽůůũŽďƐŝŶ:ĂŶƵĂƌǇĂŶĚ
ŚŽƵƌůǇƉĂǇŝŶĐƌĞĂƐĞĚĂƚŝƚƐĨĂƐƚĞƐƚǇĞĂƌůǇƉĂĐĞƐŝŶĐĞϮϬϬϵ͘
 ŵƉůŽǇŵĞŶƚŐĂŝŶƐǁĞƌĞďƌŽĂĚͲďĂƐĞĚĂŶĚƚŚĞ
ƵŶĞŵƉůŽǇŵĞŶƚƌĂƚĞƌĞŵĂŝŶĞĚĂƚϰ͘ϭƉĞƌĐĞŶƚ͘
 ǀĞƌĂŐĞŚŽƵƌůǇǁĂŐĞŐƌŽǁƚŚƌŽƐĞƚŽϮ͘ϵƉĞƌĐĞŶƚŽǀĞƌƚŚĞ
ƉĂƐƚǇĞĂƌ͘

^ŽƵƌĐĞ͗,ZWŽůŝĐǇƐƐŽĐŝĂƚŝŽŶ͘
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ĞĐƌĞĂƐŝŶŐhŶĞŵƉůŽǇŵĞŶƚĂŶĚ
WƌĞƐƐƵƌĞĨŽƌ'ƌĞĂƚĞƌtĂŐĞ/ŶĐƌĞĂƐĞƐ
ͻ tŝƚŚƚŚĞƉĂƐƐĂŐĞŽĨƚŚĞŶĞǁƚĂǆƌĞĨŽƌŵůĞŐŝƐůĂƚŝŽŶ͕ŵĂŶǇĐŽŵƉĂŶŝĞƐǁŝůů
ĞǆƉĞƌŝĞŶĐĞƉŽƚĞŶƚŝĂůƐŝŐŶŝĨŝĐĂŶƚƉƌŽĨŝƚŝŶĐƌĞĂƐĞƐ͘^ŽŵĞŽĨƚŚĞƐĞ
ĐŽŵƉĂŶŝĞƐĂƌĞĂůƌĞĂĚǇƉĂǇŝŶŐďŽŶƵƐĞƐƚŽƚŚĞŝƌĞŵƉůŽǇĞĞƐďǇǁĂǇŽĨĐĂƐŚ
ƉĂǇŵĞŶƚƐĂŶĚͬŽƌĚŝƐƚƌŝďƵƚŝŽŶŽĨĐŽŵƉĂŶǇƐƚŽĐŬ͘^ƵĐŚŝŶĐƌĞĂƐŝŶŐƉƌŽĨŝƚƐ
ǁŝůůŶŽĚŽƵďƚƉƵƚĐŽŶƚŝŶƵĂůƉƌĞƐƐƵƌĞŽŶĐŽŵƉĂŶŝĞƐƚŽŝŶĐƌĞĂƐĞǁĂŐĞƐĂŶĚ
ďĞŶĞĨŝƚƐ͘
ͻ dŚĞƉĂƐƐĂŐĞŽĨƚŚĞŶĞǁƚĂǆƌĞĨŽƌŵůĞŐŝƐůĂƚŝŽŶǁŝůůĂůƐŽŚĂǀĞĂŶŝŵƉĂĐƚŽŶ
ƵŶŝŽŶŝǌĞĚĞŵƉůŽǇĞƌƐ͘ŽůůĞĐƚŝǀĞďĂƌŐĂŝŶŝŶŐƐĞƚƚůĞŵĞŶƚƐƚŚƌŽƵŐŚƚŚĞĞŶĚ
ŽĨ:ĂŶƵĂƌǇϮϬϭϴĂƌĞĂůƌĞĂĚǇƐĞĞŝŶŐƐŽŵĞŝŵƉĂĐƚĨƌŽŵƚŚĞŶĞǁƚĂǆůĂǁ
ǁŝƚŚĨŝƌƐƚͲǇĞĂƌǁĂŐĞŝŶĐƌĞĂƐĞ͕ĂĐĐŽƌĚŝŶŐƚŽE͕ĂǀĞƌĂŐŝŶŐϮ͘ϵй͘/ƚǁŝůůďĞ
ŝŶƚĞƌĞƐƚŝŶŐƚŽƐĞĞǁŚĞƚŚĞƌƚŚĞůĂŶĚƐĐĂƉĞŽĨŝŶĐƌĞĂƐŝŶŐĐŽƌƉŽƌĂƚĞƉƌŽĨŝƚƐŝŶ
ƚŚŝƐĐŽƵŶƚƌǇǁŝůůůĞĂĚƚŽŝŶĐƌĞĂƐĞĚƵŶŝŽŶŽƌŐĂŶŝǌŝŶŐŝŶŝƚŝĂƚŝǀĞƐ͘
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ĞĐƌĞĂƐŝŶŐhŶĞŵƉůŽǇŵĞŶƚĂŶĚ
WƌĞƐƐƵƌĞĨŽƌ'ƌĞĂƚĞƌtĂŐĞ/ŶĐƌĞĂƐĞƐ
ͻ ŽĞŝŶŐŝƐƵƐŝŶŐƉĂƌƚŽĨƚŚĞΨϭϬϬŵŝůůŝŽŶŝŶƚĂǆƌĞůŝĞĨŝƚǁŝůůŐĞƚĨƌŽŵƚŚĞ
ŶĞǁƚĂǆůĂǁƚŽĞŶŚĂŶĐĞŝƚƐ͞ŽůůĂƌƐĨŽƌŽĞƌƐ͟ƉƌŽŐƌĂŵ͕ǁŚŝĐŚƌĞǁĂƌĚƐ
ĞŵƉůŽǇĞĞƐǁŚŽŐŝǀĞƚŚĞŝƌƚŝŵĞĂŶĚƌĞƐŽƵƌĐĞƐƚŽůŽĐĂůĐŽŵŵƵŶŝƚŝĞƐ͘
ͻ ĞƐŝĚĞƐƚŚĞƐĂƚŝƐĨĂĐƚŝŽŶŽĨĚŽŝŶŐŐŽŽĚ͕ĐŽƌƉŽƌĂƚŝŽŶƐƚŚĂƚŵĂƚĐŚĨŝŶĂŶĐŝĂů
ĚŽŶĂƚŝŽŶƐĂŶĚǀŽůƵŶƚĞĞƌŚŽƵƌƐĂƉƉĞĂƌƚŽŐĂŝŶĂŶĐŽŵƉĞƚŝƚŝǀĞĞĚŐĞŝŶ
ƌĞĐƌƵŝƚŝŶŐ͕ĞƐƉĞĐŝĂůůǇǁŝƚŚŵŝůůĞŶŶŝĂůƐ͘
ͻ ŽĞŝŶŐŝƐũŽŝŶŝŶŐƚŚĞĨŝĞůĚŽĨŽƚŚĞƌĐŽƌƉŽƌĂƚŝŽŶƐƚŚĂƚŵĞƌŝĐĂ͛ƐŚĂƌŝƚŝĞƐ
ůŝƐƚƐĂƐŚĂǀŝŶŐƚŽƉŐŝĨƚͲŵĂƚĐŚŝŶŐƉƌŽŐƌĂŵƐŝŶĐůƵĚŝŶŐĐŽŵƉĂŶŝĞƐƐƵĐŚĂƐ
'ĞŶĞƌĂůůĞĐƚƌŝĐ͕:ŽŚŶƐŽŶΘ:ŽŚŶƐŽŶ͕ǆǆŽŶDŽďŝůĞ͕ƉƉůĞĂŶĚWĞƉƐŝŽ͘
ͻ ŶŽƚŚĞƌĂƌĞĂǁŚĞƌĞĞŵƉůŽǇĞƌƐĂƌĞŝŶĐƌĞĂƐŝŶŐĞŵƉůŽǇĞĞďĞŶĞĨŝƚƐŝŶǀŽůǀĞƐ
͞ĨŝŶĂŶĐŝĂů͟ǁĞůůŶĞƐƐ͘ŵƉůŽǇĞƌƐĂƌĞƉƌŽǀŝĚŝŶŐƚƌĂŝŶŝŶŐĂŶĚĞĚƵĐĂƚŝŽŶƚŽ
ĞŵƉůŽǇĞĞƐƚŽďĞďĞƚƚĞƌĂďůĞƚŽŚĂŶĚůĞƚŚĞŝƌĨŝŶĂŶĐŝĂůƐƚĂƚƵƐ͘

Source: Bloomberg BNA
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tŚĞƌĞŝĚzŽƵƌWĂǇZĂŝƐĞ'Ž͍/ƚDĂǇ
,ĂǀĞĞĐŽŵĞĂŽŶƵƐ
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dŚĞZŝŐŚƚƚŽŝƐĐŽŶŶĞĐƚ͍
ͻ ŶĞǁůĂǁĐŽƵůĚŵĂŬĞŝƚŝůůĞŐĂůĨŽƌĞŵƉůŽǇĞƌƐŝŶEĞǁzŽƌŬŝƚǇ
ƚŽĞǆƉĞĐƚƚŚĞŝƌĞŵƉůŽǇĞĞƐƚŽĐŚĞĐŬƚŚĞŝƌĞŵĂŝůƐŽƵƚƐŝĚĞŽĨ
ƚŚĞŝƌŽĨĨŝĐŝĂůǁŽƌŬŝŶŐŚŽƵƌƐ͘
ͻ ƌŽŽŬůǇŶŽƵŶĐŝůŵĂŶZĂĨĂĞůƐƉŝŶĂůƉƵƚĨŽƌǁĂƌĚdŚĞZŝŐŚƚƚŽ
ŝƐĐŽŶŶĞĐƚŝůůŝŶDĂƌĐŚ͘/ĨƉĂƐƐĞĚ͕ŝƚǁŽƵůĚŵĂŬĞEĞǁzŽƌŬ
ŝƚǇƚŚĞĨŝƌƐƚŵĞƌŝĐĂŶĐŝƚǇƚŽďĂŶƉƌŝǀĂƚĞĞŵƉůŽǇĞƌƐĨƌŽŵ
ĚĞŵĂŶĚŝŶŐǁŽƌŬĞƌƐďĞŽŶͲĐĂůůĂĨƚĞƌƚŚĞǇŚĂǀĞĐůŽĐŬĞĚŽĨĨ͘
ͻ &ƌĂŶĐĞŚĂƐŚĂĚĂƐŝŵŝůĂƌůĂǁŝŶƉůĂĐĞĨŽƌĂƌĞůĂƚŝǀĞůǇƐŚŽƌƚ
ƉĞƌŝŽĚŽĨƚŝŵĞ
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ŽĞƐ&ĞĚĞƌĂů>ĂǁWƌĞĞŵƉƚ^ƚĂƚĞƌƵŐ
hƐĞ>ĂǁƐ͍
ͻ /ŶĂƌĞĐĞŶƚĚĞĐŝƐŝŽŶĨƌŽŵĂ&ĞĚĞƌĂůŝƐƚƌŝĐƚŽƵƌƚŝŶ
ŽŶŶĞĐƚŝĐƵƚ͕ĂũƵĚŐĞŚĞůĚƚŚĂƚŽŶŶĞĐƚŝĐƵƚƐƚĂƚĞŵĂƌŝũƵĂŶĂ
ƵƐĞůĂǁƐƚƌƵŵƉĨĞĚĞƌĂůůĂǁ͘
ͻ dŚĞũƵĚŐĞŚĞůĚƚŚĂƚƚŚĞŽŶŶĞĐƚŝĐƵƚůĂǁǁŚŝĐŚƉĞƌŵŝƚƐƵƐĞŽĨ
ŵĂƌŝũƵĂŶĂĨŽƌŵĞĚŝĐĂůƵƐĞƚƌĞĂƚŵĞŶƚƐƉƌŽƚĞĐƚĞĚĂŶĞŵƉůŽǇĞĞ
ǁŚŽĨĂŝůĞĚĂĚƌƵŐƚĞƐƚ͕ďƵƚǁŚŽŚĂĚďĞĞŶƉƌĞƐĐƌŝďĞĚƵŶĚĞƌ
ƐƚĂƚĞůĂǁƚŽƵƐĞŵĂƌŝũƵĂŶĂĨŽƌŵĞĚŝĐĂůƚƌĞĂƚŵĞŶƚƉƵƌƉŽƐĞƐ
ĨƌŽŵƚĞƌŵŝŶĂƚŝŽŶ͘
ͻ dŚŝƐĂƉƉĞĂƌƐƚŽďĞƚŚĞĨŝƌƐƚĐĂƐĞŽĨŝƚƐŬŝŶĚŝŶƚŚĞĐŽƵŶƚƌǇʹ
ƚŚĞƌĞŵĂǇŝŶĚĞĞĚďĞŵĂŶǇŵŽƌĞĐĂƐĞƐŝŶǀŽůǀŝŶŐƚŚĞĐŽŶĨůŝĐƚ
ďĞƚǁĞĞŶƐƚĂƚĞĂŶĚĨĞĚĞƌĂůůĂǁŝŶƚŚŝƐĂƌĞĂ͘
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hƐĞŽĨDĞĚŝĐĂůDĂƌŝũƵĂŶĂ͗ĞĨĞŶƐĞ
ƚŽdĞƌŵŝŶĂƚŝŽŶ͍
ͻ /ŶĂƌĞĐĞŶƚĐĂƐĞĚĞĐŝĚĞĚďǇƚŚĞDĂƐƐĂĐŚƵƐĞƚƚƐŚŝŐŚĞƐƚƐƚĂƚĞĐŽƵƌƚ͕
ƚŚĞŝƐƐƵĞŽĨǁŚĞƚŚĞƌĂŶĞŵƉůŽǇĞƌĐŽƵůĚƚĞƌŵŝŶĂƚĞĂŶĞŵƉůŽǇĞĞ
ǁŚŽŚĂƐĂƉŚǇƐŝĐŝĂŶ͛ƐĂƉƉƌŽǀĂůĨŽƌŵĞĚŝĐĂůƵƐĞŽĨŵĂƌŝũƵĂŶĂǁĂƐ
ĂĚĚƌĞƐƐĞĚ͘
ͻ dŚĞĞŵƉůŽǇĞĞŝŶƋƵĞƐƚŝŽŶǁĂƐƚĞƌŵŝŶĂƚĞĚĂĨƚĞƌƚĞƐƚŝŶŐƉŽƐŝƚŝǀĞĨŽƌ
ĚƌƵŐƵƐĞ͘dŚĞĞŵƉůŽǇĞĞŚĂĚĂĚǀŝƐĞĚƚŚĞĞŵƉůŽǇĞƌŝŶĂĚǀĂŶĐĞƚŚĂƚ
ƚŚĞƚĞƐƚǁŽƵůĚďĞƉŽƐŝƚŝǀĞĚƵĞƚŽŵĞĚŝĐĂůŵĂƌŝũƵĂŶĂƵƐĞĂƉƉƌŽǀĞĚ
ďǇŚŝƐƉŚǇƐŝĐŝĂŶ͘EĞǀĞƌƚŚĞůĞƐƐ͕ƚŚĞĞŵƉůŽǇĞĞǁĂƐƚĞƌŵŝŶĂƚĞĚ͘
ͻ dŚĞDĂƐƐĂĐŚƵƐĞƚƚƐ^ƵƉƌĞŵĞ:ƵĚŝĐŝĂůŽƵƌƚŝŶƚŚĞĂƌďƵƚŽ ǀ͘
ĚǀĂŶƚĂŐĞ^ĞůůƐĂŶĚDĂƌŬĞƚŝŶŐ͕ĐĂƐĞŶƵŵďĞƌ^:ϭϮϮϮϲ͕ŚĞůĚƚŚĂƚ
ƚŚĞĞŵƉůŽǇĞĞĐŽƵůĚƉƌŽĐĞĞĚǁŝƚŚĂĚŝƐĐƌŝŵŝŶĂƚŝŽŶƐƵŝƚĂŐĂŝŶƐƚƚŚĞ
ĞŵƉůŽǇĞƌŽŶƚŚĞďĂƐŝƐŽĨĂƌĞĐĞŶƚůǇĞŶĂĐƚĞĚDĂƐƐĂĐŚƵƐĞƚƚƐůĂǁ
ƉĞƌŵŝƚƚŝŶŐŵĞĚŝĐĂůƵƐĞŽĨŵĂƌŝũƵĂŶĂ͘
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/ŶĐƌĞĂƐŝŶŐEƵŵďĞƌŽĨ^ƚĂƚĞĐƚŝŽŶƐŝŶ
ƚŚĞƌƵŐĂŶĚKƉŝĂƚĞƌĞĂ
ͻ ŶŝŶĐƌĞĂƐŝŶŐŶƵŵďĞƌŽĨƐƚĂƚĞƐŚĂǀĞĞŶĂĐƚĞĚůĞŐŝƐůĂƚŝŽŶƉĞƌŵŝƚƚŝŶŐƚŚĞ
ƌĞĐƌĞĂƚŝŽŶĂůƵƐĞŽĨŵĂƌŝũƵĂŶĂ͘KƚŚĞƌƐƚĂƚĞƐ͕ŝŶĐůƵĚŝŶŐKŚŝŽ͕ŚĂǀĞĞŶĂĐƚĞĚ
ůĞŐŝƐůĂƚŝŽŶƚŽƉĞƌŵŝƚƚŚĞŵĞĚŝĐĂůƵƐĞŽĨŵĂƌŝũƵĂŶĂ͘dŚŝƐƚƌĞŶĚŶŽĚŽƵďƚ
ǁŝůůĐŽŶƚŝŶƵĞĂƚƚŚĞƐƚĂƚĞůĞǀĞů͘ŽƌƌĞƐƉŽŶĚŝŶŐůǇ͕ŚŽǁĞǀĞƌ͕ƚŚĞĨĞĚĞƌĂů
ŐŽǀĞƌŶŵĞŶƚƵŶĚĞƌƚŚĞdƌƵŵƉĚŵŝŶŝƐƚƌĂƚŝŽŶĐŽŶƚŝŶƵĞƐƚŽƚĂŬĞƚŚĞ
ƉŽƐŝƚŝŽŶƚŚĂƚŵĂƌŝũƵĂŶĂƵƐĞŝƐĂǀŝŽůĂƚŝŽŶŽĨĨĞĚĞƌĂůůĂǁ͘dŚĞƐĞĐŽŶƚƌĂƐƚŝŶŐ
ǀŝĞǁƐǁŝůůďĞůŝƚŝŐĂƚĞĚŝŶǇĞĂƌƐƚŽĐŽŵĞ͘
ͻ ĨĨĞĐƚŝǀĞ:ĂŶƵĂƌǇϭ͕ϮϬϭϴ͕ƚŚĞh͘^͘ĞƉĂƌƚŵĞŶƚŽĨdƌĂŶƐƉŽƌƚĂƚŝŽŶ;KdͿ
ƌĞƋƵŝƌĞƐĞŵƉůŽǇĞƌƐƌĞŐƵůĂƚĞĚďǇƚŚĞĞƉĂƌƚŵĞŶƚƚŽĐŽŶĚƵĐƚŽƉŝŽŝĚ
ƚĞƐƚŝŶŐ͘
ͻ dŚĞƌƵůĞĂƉƉůŝĞƐƚŽĐŽŵŵĞƌĐŝĂůŵŽƚŽƌǀĞŚŝĐůĞĚƌŝǀĞƌƐ͕ĨůŝŐŚƚĐƌĞǁĂŶĚ
ŽƚŚĞƌĂǀŝĂƚŝŽŶͲƌĞůĂƚĞĚǁŽƌŬĞƌƐ͕ƌĂŝůƌŽĂĚĞŵƉůŽǇĞĞƐ͕ƚƌĂŶƐŝƚǁŽƌŬĞƌƐ͕
ĐĞƌƚĂŝŶƉŝƉĞůŝŶĞĞŵƉůŽǇĞĞƐĂŶĚŵĂƌŝŶĞĞŵƉůŽǇĞĞƐƌĞŐƵůĂƚĞĚďǇƚŚĞh͘^͘
ŽĂƐƚ'ƵĂƌĚ͘

ĂǀŝĚ^͘&ŽƌƚŶĞǇΘZĂŶĚǇ<͘:ŽŚŶƐŽŶ
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/ŶĐƌĞĂƐŝŶŐEƵŵďĞƌŽĨ^ƚĂƚĞĐƚŝŽŶƐŝŶ
ƚŚĞƌƵŐĂŶĚKƉŝĂƚĞƌĞĂ
ͻ KƉŝŽŝĚƚĞƐƚŝŶŐŽĨǁŽƌŬĞƌƐǁŚŽĂƌĞŶŽƚĐŽǀĞƌĞĚďǇƚŚĞKd
ƌĞŐƵůĂƚŝŽŶƐŚĂƐďĞĐŽŵĞŵŽƌĞĐŽŵŵŽŶŽǀĞƌƚŚĞůĂƐƚƐĞǀĞƌĂů
ǇĞĂƌƐ͕ďƵƚŝƐŝƚůĞŐĂů͍ƐůŽŶŐĂƐĞŵƉůŽǇĞƌƐĨŽůůŽǁƚŚĞƐĞ
ŐƵŝĚĞůŝŶĞƐ͗
 ^ƚĂƚĞĚƌƵŐƚĞƐƚŝŶŐůĂǁƐĂƌĞĨŽůůŽǁĞĚ
 ŵĞĚŝĐĂůŽĨĨŝĐĞƌƌĞǀŝĞǁƐƉŽƐŝƚŝǀĞƚĞƐƚƌĞƐƵůƚƐƚŽĞŶƐƵƌĞƚŚĂƚĂŶ
ĞŵƉůŽǇĞƌŝƐŝŶĨŽƌŵĞĚŽŶůǇŽĨƚŚĞƵƐĞŽĨĂƉƌĞƐĐƌŝƉƚŝŽŶĚƌƵŐƚŚĂƚŝƐ
ŝůůĞŐĂůǁŝƚŚŽƵƚĂǀĂůŝĚƉƌĞƐĐƌŝƉƚŝŽŶ͘/ƚŝƐƵƉƚŽĞŵƉůŽǇĞĞƐƚŽĐŽŽƌĚŝŶĂƚĞ
ĐŽŵŵƵŶŝĐĂƚŝŽŶďĞƚǁĞĞŶƚŚĞŝƌƉŚǇƐŝĐŝĂŶƐǁŝƚŚƚŚĞŵĞĚŝĐĂůŽĨĨŝĐĞƌƚŽ
ƐŚŽǁƚŚĂƚƚŚĞǇŚĂǀĞƉƌĞƐĐƌŝƉƚŝŽŶƐĨŽƌĚƌƵŐƐƚŚĂƚƐŚŽǁƵƉŝŶƚŚĞƚĞƐƚ
ƌĞƐƵůƚƐ
 ƌƵŐͲĨƌĞĞǁŽƌŬƉůĂĐĞƉŽůŝĐŝĞƐĐůĂƌŝĨǇǁŚŝĐŚƐƵďƐƚĂŶĐĞƐĂƌĞƉƌŽŚŝďŝƚĞĚ͕
ŝŶĐůƵĚŝŶŐŽƉŝŽŝĚƐǁŚĞŶƚŚĞƌĞĂƌĞŶΖƚƉƌĞƐĐƌŝƉƚŝŽŶƐ

ĂǀŝĚ^͘&ŽƌƚŶĞǇΘZĂŶĚǇ<͘:ŽŚŶƐŽŶ
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3OHQDU\7XHVGD\

7KH0LQQHVRWD8SGDWH


6KDODQGD'%DOODUG
0&RPSDQ\
6DLQW3DXO

Employment Law Institute – May, 2018

0LQQHVRWD(PSOR\PHQW/DZ8SGDWH


7DEOHRI&RQWHQWV

, 0LQQHVRWD(PSOR\PHQW/HJLVODWLRQ8SGDWH
$ 3$,'6,&.$1'6$)(/($9(25',1$1&(6
 0LQQHDSROLV3DLG6LFNDQG6DIH/HDYH2UGLQDQFH
D 0LQQHDSROLV&ODULILHVLWV3DLG6LFNDQG6DIH/HDYH2UGLQDQFH
E 0LQQHDSROLV3DLG6LFNDQG6DIH/HDYH,V&KDOOHQJHGLQ&RXUW
 6W3DXO3DLG6LFNDQG6DIH7LPH2UGLQDQFH
 'XOXWK3DLG6LFNDQG6DIH7LPH2UGLQDQFH


% 081,&,3$/0,1,080:$*(25',1$1&(


& $'$$&&(66,%,/,7</$:68,76


' 3(1',1*0,11(627$(03/2<0(17/(*,6/$7,21
 8QLIRUPLW\RI6WDWH/DERU6WDQGDUGVIRU3ULYDWH(PSOR\HUV +)6) 
 :DJH7KHIW3URWHFWLRQ%LOO +)6) 
 6H[XDO+DUDVVPHQW'HILQLWLRQ$PHQGPHQW +)6) 


,, 0LQQHVRWD(PSOR\PHQW&DVH/DZ8SGDWH
$ $*(',6&5,0,1$7,21
 Peterson v. City of Minneapolis,1:G 0LQQ 7KH&LW\RI
0LQQHDSROLV·LQWHUQDOFRPSODLQWSURFHVVZDV´GLVSXWHUHVROXWLRQSURFHVVµ
VXIILFLHQWWRWROOWKH0+5$·VRQH\HDUVWDWXWHRIOLPLWDWLRQV͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘ 


% ',6$%,/,7<',6&5,0,1$7,21










 LaPoint v. Family Orthodontics, P.A.1:G 0LQQ $QLPXV
LVQRWQHFHVVDU\WRHVWDEOLVKWKDWXQODZIXOSUHJQDQF\GLVFULPLQDWLRQRFFXUUHG

 McBee v. Team Indus., Inc., 1:G 0LQQ&W$SS 7KH0+5$

GRHVQRWUHTXLUHDQHPSOR\HUWRHQJDJHLQDQLQWHUDFWLYHSURFHVVWRGHWHUPLQH
DQDSSURSULDWHUHDVRQDEOHDFFRPPRGDWLRQ

3DJH_

& (03/2<0(176(77/(0(17$*5((0(176
 Mid-America Business Systems v. Sanderson et al., :/ '0LQQ 1RQ

FRPSHWHDJUHHPHQWVHQWHUHGLQWRDIWHUWKHVWDUWRIHPSOR\PHQWUHTXLUHLQGHSHQGHQW
FRQVLGHUDWLRQEH\RQGMXVWFRQWLQXHGHPSOR\PHQW ͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘


 Safety Center, Inc. v. Stier1:G 0LQQ&W$SS 
,QGHSHQGHQWFRQVLGHUDWLRQLVUHTXLUHGLIDQRQFRPSHWLWLRQDJUHHPHQW
LVQRWHQWHUHGLQWRDWWKHEHJLQQLQJRIRUDQFLOODU\WRWKHHPSOR\PHQW
UHODWLRQVKLS
 St. Jude Medical, Inc. v. Carter1:G 0LQQ &RQWUDFWV
PXVWEHLQWHUSUHWHGWRJLYHDOOSURYLVLRQVPHDQLQJZKLFKLQFOXGHVEXW
LVQRWOLPLWHGWRDUHPHGLHVSURYLVLRQLQDQRQFRPSHWLWLRQDJUHHPHQW
 Capistrant v. Lifetouch National School Studios, Inc.1:G
0LQQ 'LVSURSRUWLRQDWHIRUIHLWXUHFODXVHVDUHGLVIDYRUHGLQODZ
DQGLQHTXLW\


' -8',&,$/(67233(/
 Grosch v. Soo Line Railroad Company,:/ 0LQQ&W$SS
 -XGLFLDOHVWRSSHOSUHYHQWVDQHPSOR\HHIURPFODLPLQJWKDW
WKH\DUHWRWDOO\GLVDEOHGLQRQHSURFHHGLQJDQGWKHQFODLPWKDWWKH\DUH
DEOHWRZRUNLQDQRWKHUSURFHHGLQJ


( 0,11(627$)$,5/$%2567$1'$5'6$&7
 Burt v. Rackner Inc.1:G 0LQQ 7KH0LQQHVRWD)DLU
/DERU6WDQGDUGV$FWFRQWDLQVDFDXVHRIDFWLRQIRUZURQJIXOGLVFKDUJHIRU
ZKLFKWKHHPSOR\HHFDQEHDZDUGHGZURQJIXOGLVFKDUJHGDPDJHV

) 5$&(',6&5,0,1$7,21
 Abou v. University of Minnesota, :/ 0LQQ&W$SS 
7KHFDXVDWLRQHOHPHQW DQGLWVVXSSRUWLQJSURRI LVLUUHOHYDQWDQGZLOOQRW
EHFRQVLGHUHGE\WKHFRXUWLIWKHUHZDVQRDGYHUVHHPSOR\PHQWDFWLRQ

 Temple v. Metropolitan Council, :/ 0LQQ&W$SS 
7RSUHYDLORQDUDFHGLVFULPLQDWLRQFODLPWKHHPSOR\HHPXVWSURYHWKDWKH
ZDVWUHDWHGOHVVIDYRUDEO\EHFDXVHRIUDFHDQGWKDWWKHGHFLVLRQPDNHUZDV
PRWLYDWHGE\UDFLDODQLPXV

* 5(6-8',&$7$
 Breaker v. Bemidji State University1:G 0LQQ&W$SS 
5HVMXGLFDWDGRHVQRWEDUDQHPSOR\HH·VFODLPZKHQWKHHPSOR\HHGLGQRW
KDYHDIXOODQGIDLURSSRUWXQLW\WROLWLJDWHWKHFODLPLQWKHLUSUHYLRXVODZVXLW





3DJH_

+ 6(;',6&5,0,1$7,21$1'+$5$660(17
 Bliss v. Central States Insulation Wholesale, Inc., :/
0LQQ&W$SS 7KH&RXUWRI$SSHDOVZLOOQRWRYHUWXUQDGLVWULFWFRXUW·V
UXOLQJVGXULQJWULDOXQOHVVWKHUHZDVVRPHHUURUE\WKHGLVWULFWFRXUW

, 81(03/2<0(17&203(16$7,21%(1(),76
 Superior Glass, Inc. v. Johnson1:G 0LQQ&W$SS 
$QHPSOR\HHLVFRYHUHGE\0LQQHVRWD·VXQHPSOR\PHQWVWDWXWHZKHQ
WKHHPSOR\HHSHUIRUPVRUPRUHRIWKHLUZRUNLQ0LQQHVRWDGXULQJ
WKHEHQHILWVTXDUWHU

 Winter v. Manpower, :/ 0LQQ&W$SS $VLQJOH
LQFLGHQWRIGLVFULPLQDWRU\FRQGXFWFDQEHVHULRXVHQRXJKWRFRQVWLWXWH
HPSOR\PHQWPLVFRQGXFWDQGPDNHDQHPSOR\HHLQHOLJLEOHIRUXQHPSOR\PHQWEHQHILWV


- 0,11(627$:+,67/(%/2:(5$&7
 Friedlander v. Edwards Lifesciences LLC1:G 0LQQ
 7KH´JRRGIDLWKµUHTXLUHPHQWLQWKH0LQQHVRWD:KLVWOHEORZHU
$FWQRORQJHUUHTXLUHVWKDWWKHHPSOR\HHSURYHWKDWWKH\ZHUH´H[SRVLQJ
DQLOOHJDOLW\µ͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘


. :25.(56&203(16$7,215(7$/,$7,21
 Sanchez v. Dahlke Trailer Sales, Inc.1:G 0LQQ $QXQGRFXPHQWHG
ZRUNHUFDQPDLQWDLQDUHWDOLDWRU\GLVFKDUJHDFWLRQXQGHU
WKH0LQQHVRWD:RUNHUV&RPSHQVDWLRQ$FW

 Halvorson v. B&F Fastener Supply1:G 0LQQ 5HTXHVWV
IRUWHUPLQDWLRQRIUHKDELOLWDWLRQEHQHILWVUHTXLUHVDVKRZLQJRI´JRRGFDXVHµ
DVGHILQHGE\0LQQ6WDWVXEG D ͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘͘

 Hohlt v. University of Minnesota1:G 0LQQ $QHPSOR\HH
UHPDLQV´LQWKHFRXUVHRIHPSOR\PHQWµIRUDUHDVRQDEOHSHULRGEH\RQGWKHLU
DFWXDOZRUNLQJKRXUVSURYLGHGWKHHPSOR\HHLVHQJDJLQJLQDFWLYLWLHVWKDW
DUH´UHDVRQDEO\LQFLGHQWDOWRHPSOR\PHQWµVXFKDVZDONLQJWRWKHHPSOR\HH·V
YHKLFOH
 Daniel v. City of Minneapolis,:/ 0LQQ&W$SS 
7KH6XSUHPH&RXUWKROGLQJWKDW:RUNHU&RPSHQVDWLRQ$FWH[FOXVLYLW\
SUHYDLOVRYHU0+5$H[FOXVLYLW\LVVWLOOELQGLQJSUHFHGHQW







3DJH_

,

0,11(627$(03/2<0(17/(*,6/$7,2183'$7(



$

3$,'6,&.$1'6$)(/($9(/$:6




0LQQHDSROLV3DLG6LFNDQG6DIH/HDYH2UGLQDQFH


7KH0LQQHDSROLV3DLG6LFNDQG6DIH/HDYH2UGLQDQFHZHQWLQWRHIIHFWRQ-XO\DQG
DSSOLHVWRHYHU\HPSOR\HUZLWKVL[RUPRUHHPSOR\HHVSURYLGHGWKHHPSOR\HUKDVDWOHDVWRQH
HPSOR\HHZLWKLQWKHJHRJUDSKLFERXQGDULHVRIWKHFLW\RI0LQQHDSROLV7KHRUGLQDQFHUHTXLUHV
0LQQHDSROLVHPSOR\HUVWRSURYLGHSDLGVLFNWLPHWRIXOOWLPHDQGSDUWWLPHHPSOR\HHVZKRZRUN
DWOHDVWKRXUVLQDFDOHQGDU\HDU(OLJLEOHHPSOR\HHVHDUQRQHKRXURIVLFNDQGVDIHOHDYHIRU
HYHU\KRXUVZRUNHGXSWRKRXUVSHU\HDU7KHRUGLQDQFHFDSVSDLGVLFNDQGVDIHOHDYHDW
KRXUV7KHOHDYHFDQEHXVHGIRUWKHIROORZLQJSXUSRVHV

x )RUDQHPSOR\HH·VRUDQHPSOR\HH·VIDPLO\PHPEHU·VPHQWDO RUSK\VLFDO
LOOQHVVLQMXU\RUKHDOWKFRQGLWLRQRUZKHQDQHPSOR\HHRUKLVRUKHUIDPLO\
PHPEHUQHHGVWRREWDLQGLDJQRVLVFDUHWUHDWPHQWRUSUHYHQWLYHFDUH

x )RU DQ DEVHQFH GXH WR GRPHVWLF DEXVH VH[XDO DVVDXOW RU VWDONLQJ RI WKH
HPSOR\HHRUWKHHPSOR\HH·VIDPLO\PHPEHUSURYLGHGWKHDEVHQFHLVWRVHHN
PHGLFDODWWHQWLRQREWDLQVHUYLFHVIURPDYLFWLPVHUYLFHVRUJDQL]DWLRQREWDLQ
SV\FKRORJLFDORURWKHUFRXQVHOLQJVHHNUHORFDWLRQRUWDNHOHJDODFWLRQ

x :KHQDQHPSOR\HH·VSODFHRIEXVLQHVVLVFORVHGE\RUGHURIDSXEOLFRIILFLDO
WR OLPLW H[SRVXUH WR DQ LQIHFWLRXV DJHQW ELRORJLFDO WR[LQ RU KD]DUGRXV
PDWHULDORURWKHUSXEOLFHPHUJHQF\

x 7RFDUHIRUDIDPLO\PHPEHUZKRVHVFKRRORUSODFHRIFDUHKDVEHHQFORVHG
E\ RUGHU RI D SXEOLF RIILFLDO WR OLPLW H[SRVXUH WR DQ LQIHFWLRXV DJHQW
ELRORJLFDOWR[LQRUKD]DUGRXVPDWHULDORURWKHUSXEOLFHPHUJHQF\RU

x 7RFDUHIRUDIDPLO\PHPEHUZKRVHVFKRRORUSODFHRIFDUHKDVEHHQFORVHG
GXHWRLQFOHPHQWZHDWKHUORVVRISRZHUORVVRIKHDWLQJORVVRIZDWHURU
RWKHUXQH[SHFWHGFORVXUH

0LQQHDSROLV3DLG6LFNDQG6DIH/HDYHQHHGQRWEHSDLGRXWWRHPSOR\HHVXSRQWHUPLQDWLRQ
RI HPSOR\PHQW  7KH &LW\ RI 0LQQHDSROLV KDV SURYLGHG GHWDLOHG JXLGDQFH DQG WRROV WR KHOS
HPSOR\HUVFRPSO\ZLWKWKHQHZODZ







3DJH_

D

0LQQHDSROLV&ODULILHVLWV3DLG6LFNDQG6DIH/HDYH2UGLQDQFH


2Q 6HSWHPEHU   WKH 0LQQHDSROLV &LW\ &RXQFLO HQDFWHG FKDQJHV WR FODULI\ WKH
0LQQHDSROLV3DLG6LFNDQG6DIH/HDYH2UGLQDQFH7KHNH\FKDQJHVZHUHDVIROORZV
x 7LSV FRPPLVVLRQV ERQXVHV SUHPLXP RYHUWLPH SD\ H[SHQVH
UHLPEXUVHPHQWVDQGFHUWDLQRWKHUSD\PHQWVDUHQRWLQFOXGHGLQWKHUHJXODU
UDWHRISD\FDOFXODWLRQWKDWLVXVHGIRUSDLGVLFNDQGVDIHOHDYH

x 7KHDFFUXDOUDWHPXVWEHLQRQHKRXULQFUHPHQWV

x (PSOR\HUV FDQ ´IURQW ORDGµ VLFN DQG VDIH OHDYH E\ JLYLQJ HPSOR\HHV 
KRXUVRIVLFNOHDYHDIWHUWKHHPSOR\HH·VILUVWGD\VRIHPSOR\PHQWRUE\
SURYLGLQJDWOHDVWKRXUVRISDLGVLFNDQGVDIHWLPHDWWKHEHJLQQLQJRI
WKHFDOHQGDU\HDU

x (PSOR\HUVQHHGQRWWUDFNKRXUVZRUNHGLQ0LQQHDSROLVIRUHPSOR\HHVZKR
RQO\SHUIRUPZRUNLQWKHFLW\RFFDVLRQDOO\

7KHDERYHZHQWLQWRHIIHFWRQ-XO\DWWKHVDPHWLPHWKH0LQQHDSROLV3DLG6LFNDQG
6DIH/HDYH2UGLQDQFHEHFDPHHIIHFWLYH

E

0LQQHDSROLV3DLG6LFNDQG6DIH/HDYHLV&KDOOHQJHGLQ&RXUW


,Q2FWREHUWKH0LQQHVRWD&KDPEHURI&RPPHUFHILOHGDODZVXLWLQ+HQQHSLQ&RXQW\
GLVWULFWFRXUWWRVWRSWKHHQIRUFHPHQWRIWKH0LQQHDSROLV3DLG 6LFNDQG6DIH/HDYH2UGLQDQFH
7KH &KDPEHU PDGH WZR DUJXPHQWV   WKH RUGLQDQFH LV SUHHPSWHG E\ VWDWH ODZ DQG   WKH
RUGLQDQFHZDVDQRYHUUHDFKE\WKH&LW\$WWKHSUHOLPLQDU\LQMXQFWLRQVWDJHWKHFRXUWGHWHUPLQHG
WKDWWKH&KDPEHUZDVQRWOLNHO\WRSUHYDLORQWKH´SUHHPSWLRQµDUJXPHQWEXWZDVOLNHO\WRSUHYDLO
RQ WKH ´RYHUUHDFKµ DUJXPHQW  $V D UHVXOW WKH &RXUW JUDQWHG WKH &KDPEHU·V UHTXHVW WR VWRS
HQIRUFHPHQWRIWKHRUGLQDQFHDJDLQVWQRQ0LQQHDSROLVHPSOR\HUVGXULQJWKHSHQGHQF\RIWKH
ODZVXLWEXWWKHFRXUWGHQLHGWKHUHPDLQGHURIWKH&KDPEHU·VDUJXPHQWV$VDUHVXOWRIWKDWUXOLQJ
QRQ0LQQHDSROLVHPSOR\HUVFDQSURFHHGDVLIWKH0LQQHDSROLV3DLG6LFNDQG6DIH/HDYH2UGLQDQFH
ZLOOQRWEHHQIRUFHGDJDLQVWWKHPEXW0LQQHDSROLVHPSOR\HUVVKRXOGFRPSO\ZLWKWKHWHUPVRI
WKH2UGLQDQFH

7KH &KDPEHU DSSHDOHG WKH GHFLVLRQ RI WKH +HQQHSLQ &RXQW\ GLVWULFW FRXUW WR WKH
0LQQHVRWD&RXUWRI$SSHDOV2Q6HSWHPEHUWKH&RXUWRI$SSHDOVXSKHOGWKHGHFLVLRQ
RI WKH ORZHU FRXUW Minnesota Chamber of Commerce v. City of Minneapolis,  :/ 
0LQQ&W$SS 7KH0LQQHVRWD6XSUHPH&RXUWGHQLHGUHYLHZRQ1RYHPEHU






3DJH_



6W3DXO3DLG6LFNDQG6DIH7LPH2UGLQDQFH


2Q6HSWHPEHU6W3DXOSDVVHGDQRUGLQDQFHPDQGDWLQJHPSOR\HUVWRSURYLGHSDLG
VLFN DQG VDIH WLPH IRU WKHLU ZRUNHUV  7KH 2UGLQDQFH DSSOLHV WR SULYDWH HPSOR\HUV RI DOO VL]HV
SURYLGHGWKHHPSOR\HUKDVDWOHDVWRQHHPSOR\HHZRUNLQJZLWKLQWKH6W3DXOFLW\OLPLWV$QGWKH
6W 3DXO 2UGLQDQFH DSSOLHV WR HPSOR\HHV ZKR ZRUN LQ 6W 3DXO IRU DW OHDVW  KRXUV LQ D \HDU
&RYHUHGHPSOR\HHVFDQDFFUXHRQHKRXURIVLFNDQGVDIHWLPHIRUHYHU\KRXUVZRUNHGXSWR
KRXUVLQD\HDU(PSOR\HHVFDQXVHWKHLUSDLGVLFNDQGVDIHWLPHIRUWKHIROORZLQJUHDVRQV
x )RU DQ HPSOR\HH·V RU DQ HPSOR\HH·V IDPLO\ PHPEHU·V PHQWDO RU SK\VLFDO
LOOQHVVLQMXU\RUKHDOWKFRQGLWLRQRUZKHQDQHPSOR\HHRUKLVRUKHUIDPLO\
PHPEHU QHHGV WR REWDLQ PHGLFDO GLDJQRVLV FDUH WUHDWPHQW RU SUHYHQWLYH
FDUH

x )RU DQ DEVHQFH GXH WR GRPHVWLF DEXVH VH[XDO DVVDXOW RU VWDONLQJ RI WKH
HPSOR\HHRUWKHHPSOR\HH·VIDPLO\PHPEHUSURYLGHGWKHDEVHQFHLVWRVHHN
PHGLFDODWWHQWLRQREWDLQVHUYLFHVIURPDYLFWLPVHUYLFHVRUJDQL]DWLRQREWDLQ
SV\FKRORJLFDORURWKHUFRXQVHOLQJVHHNUHORFDWLRQRUVHHNOHJDODGYLFHRUWDNH
OHJDODFWLRQ

x :KHQDQHPSOR\HH·VSODFHRIEXVLQHVVLVFORVHGE\RUGHURIDSXEOLFRIILFLDOWR
OLPLWH[SRVXUHWRDQLQIHFWLRXVDJHQWELRORJLFDOWR[LQRUKD]DUGRXVPDWHULDO
RURWKHUSXEOLFHPHUJHQF\

x 7RFDUHIRUDIDPLO\PHPEHUZKRVHVFKRRORUSODFHRIFDUHKDVEHHQFORVHG
E\RUGHURIDSXEOLFRIILFLDOWROLPLWH[SRVXUHWRDQLQIHFWLRXVDJHQWELRORJLFDO
WR[LQRUKD]DUGRXVPDWHULDORURWKHUSXEOLFHPHUJHQF\RU

x 7RFDUHIRUDIDPLO\PHPEHUZKRVHVFKRRORUSODFHRIFDUHKDVEHHQFORVHG
GXHWRLQFOHPHQWZHDWKHUORVVRISRZHUORVVRIKHDWLQJORVVRIZDWHURURWKHU
XQH[SHFWHGFORVXUH

7KH6W3DXO2UGLQDQFHWUDFNVPDQ\RIWKHUHTXLUHPHQWVLQWKH0LQQHDSROLV3DLG6LFNDQG6DIH
7LPH2UGLQDQFH6W3DXO·V2UGLQDQFHEHFDPHHIIHFWLYHRQ-XO\IRUHPSOR\HUVZLWKRU
PRUHHPSOR\HHVDQGZLOOEHHIIHFWLYHRQ-XO\IRUHPSOR\HHVZLWKIHZHUWKDQHPSOR\HHV



'XOXWK3DLG6LFNDQG6DIH7LPH2UGLQDQFH


7KH&LW\RI'XOXWKLVFRQVLGHULQJPDQGDWLQJSDLGVLFNDQGVDIHWLPHIRUHPSOR\HHVZKR
ZRUNLQWKHFLW\,QODWHDFLW\WDVNIRUFHEHJDQD\HDUORQJVWXG\ORRNLQJDWWKHLPSDFWRI
PDQGDWLQJSDLGVLFNDQGVDIHWLPH'XOXWKSODQVWRKROGHLJKWSXEOLFLQSXWVHVVLRQV²WKHILUVWRI
ZKLFKZDVKHOGRQ)HEUXDU\2Q0DUFKWKHFRXQFLOYRWHGWRPRYHIRUZDUGZLWK
WKH3DLG6LFN/HDYHRUGLQDQFHKRZHYHUZLWKVHYHUDODPHQGPHQWV
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2Q-XQHWKH0LQQHDSROLV&LW\&RXQFLODSSURYHGDQRUGLQDQFHSURYLGLQJIRUD
PLQLPXPZDJHWREHSKDVHGLQRYHUWKHQH[W\HDUV7KHPLQLPXPZDJHZLOOEHDYDLODEOHWR
HPSOR\HHV ´IRU DOO WLPH ZRUNHG ZLWKLQ WKH JHRJUDSKLF ERXQGDULHV RIµ WKH FLW\ RI 0LQQHDSROLV
(PSOR\HHV ZKRVH SULPDU\ HPSOR\PHQW LV QRW LQ 0LQQHDSROLV PD\ VWLOO EH HQWLWOHG WR WKH 
PLQLPXP ZDJH LI LQ DQ\ JLYHQ ZHHN WKH\ SHUIRUP D PLQLPXP RI WZR KRXUV RI ZRUN IRU WKHLU
HPSOR\HU ZLWKLQ WKH FLW\·V ´JHRJUDSKLF ERXQGDULHVµ 7KH LQFUHDVHV EHJDQ RQ -DQXDU\  
UHTXLULQJEXVLQHVVHVZLWKRYHUHPSOR\HHV ´/DUJH%XVLQHVVHVµ WRSURYLGHDPLQLPXPZDJH
RIZLWKDQLQFUHDVHWRVHWIRU-XO\%XVLQHVVHVZLWKOHVVWKDQZRUNHUV
´6PDOO%XVLQHVVHVµ VDZQRLQFUHDVHRQ-DQXDU\EXWZLOOEHVXEMHFWWRDPLQLPXPZDJH
RIEHJLQQLQJ-XO\

(DUOLHU WKLV \HDU WKH RUGLQDQFH VXUYLYHG LWV ILUVW OHJDO FKDOOHQJH LQ Graco Inc. v. City of
Minneapolis, &9    ,Q LWV RSLQLRQ WKH &RXUW QRWHG WKDW WKH ´0LQQHVRWD
/HJLVODWXUHKDVVSHFLILFDOO\SURYLGHGIRUORFDOPLQLPXPZDJHRUGLQDQFHVLQLWVSULRUOHJLVODWLRQ,W
KDVLQFRUSRUDWHGODQJXDJHSURYLGLQJIRUDORFDOPLQLPXPZDJHRUGLQDQFHIURPIHGHUDOODZ
>DQG@DUHFHQWELOOLQWKH0LQQHVRWD/HJLVODWXUHVSHFLILFDOO\GHVLJQHGWRSUHHPSWORFDOPLQLPXP
ZDJHRUGLQDQFHVIDLOHGµ7KH&RXUWWKHQXSKHOG0LQQHDSROLV·PLQLPXPZDJHRUGLQDQFH7KH
FDVHZDVDSSHDOHGWRWKH0LQQHVRWD&RXUWRI$SSHDOV7KH2UGLQDQFHZLOOUHPDLQHIIHFWLYHZKLOH
SHQGLQJUHYLHZ

&
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2Q0D\*RYHUQRU0DUN'D\WRQVLJQHGLQWRODZDPHQGPHQWVWRWKH0LQQHVRWD
+XPDQ 5LJKWV $FW 0+5$  LQWHQGHG WR UHGXFH WKH JURZLQJ QXPEHU RI ´GULYHE\µ GLVDELOLW\
DFFHVVLELOLW\ODZVXLWVLQWKHVWDWH7KHDPHQGHGODZUHTXLUHVSODLQWLIIVWRSURYLGHZULWWHQQRWLFHWR
WKHSODFHRISXEOLFDFFRPPRGDWLRQZKLFKWKH\EHOLHYHLVQRWLQFRPSOLDQFHZLWKVWDWHDFFHVVLELOLW\
UHTXLUHPHQWV DQG DOORZ WKH EXVLQHVV  GD\V WR FXUH EHIRUH EULQJLQJ D FLYLO DFWLRQ ,I ZHDWKHU
FRQGLWLRQVSUHYHQWDEXVLQHVVIURPUHPRYLQJDQDUFKLWHFWXUDOEDUULHUGXULQJWKHGD\ZLQGRZ
WKHEXVLQHVVPD\REWDLQDGD\H[WHQVLRQE\UHVSRQGLQJLQZULWLQJDIILUPLQJLWVSODQVWRUHPRYH
WKHEDUULHU$OVRDEXVLQHVVPD\FLWHUHPHGLDWLRQZLWKLQWKHFXUHSHULRGDVDQDIILUPDWLYHGHIHQVH

7KLVOHJLVODWLRQGRHVQRWDIIHFWSODLQWLIIVILOLQJFODLPVpro seRUODZVXLWVZKLFKEHJDQEHIRUH
LWVHIIHFWLYHGDWHRI0D\$OVRVLQFHWKH$PHULFDQZLWK'LVDELOLWLHV$FW $'$ LVIHGHUDO
ODZWKHOHJLVODWLRQZLOOQRWLPSDFWSODLQWLIIV·DELOLW\WRVXEPLWFODLPVXQGHUWKH$'$ZKLFKGRHV
QRWUHTXLUHQRWLFH
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 8QLIRUPLW\RI6WDWH/DERU6WDQGDUGVIRU3ULYDWH(PSOR\HUV(HF 600, SF 580)


2Q 0DUFK   WKH 0LQQHVRWD +RXVH RI 5HSUHVHQWDWLYHV SDVVHG D ELOO WKDW ZRXOG
SUHHPSW FLWLHV IURP HQDFWLQJ ODERU ODZV VXFK DV   PLQLPXP ZDJHV KLJKHU WKDQ WKH VWDWH
PLQLPXP ZDJH   D UHTXLUHPHQW IRU SDLG RU XQSDLG OHDYH   D ZRUN KRXUV RU VFKHGXOLQJ
UHTXLUHPHQWDQG  PDQGDWHVRQEHQHILWVZRUNLQJFRQGLWLRQVRURWKHUWHUPVDQGFRQGLWLRQVRI
HPSOR\PHQW7KH0LQQHVRWD6HQDWHSDVVHGWKHELOORQ$SULO-XVWRYHUDPRQWKODWHU
RQ0D\*RYHUQRU0DUN'D\WRQYHWRHGWKHELOOEHFDXVHKHIHOWLWZRXOG´SUHHPSWORFDO
JRYHUQPHQWV·DELOLW\WRVHWZDJHDQGEHQHILWOHYHOVKLJKHUWKDQVWDWHODZµ

 :DJH7KHIW3URWHFWLRQ%LOO(HF 1391, SF 1329).

7KHZDJHWKHIWSURWHFWLRQELOOFRQWDLQVFKDQJHVWRWKH:DJH7KHIW3UHYHQWLRQ$FW7KH
IROORZLQJ DUH WKUHH NH\ FKDQJHV LQ WKH ELOO  2QH WKH ELOO FUHDWHV D FULPLQDO SHQDOW\ RI D JURVV
PLVGHPHDQRUIRUDQHPSOR\HUWKDWIDLOVWRSD\DQ\ZDJHGXHWRDQHPSOR\HH V LIWKHWRWDOZDJHV
ZLWKKHOGLQUHODWLRQWRDOODIIHFWHGHPSOR\HHVLVRUPRUH7ZRWKHELOOUHTXLUHVHPSOR\HUV
WRSD\HPSOR\HHVRQDUHJXODUO\VFKHGXOHGSD\GD\WKDWRFFXUVDWOHDVWHYHU\GD\VUDWKHUWKDQ
WKHGD\VSURYLGHGXQGHUFXUUHQWODZ7KUHHWKHELOOUHTXLUHVHPSOR\HUVWRJLYHHPSOR\HHV
ZULWWHQQRWLFHRIFHUWDLQHPSOR\PHQWUHODWHGLQIRUPDWLRQDWWKHVWDUWRIHPSOR\PHQWLQFOXGLQJ

x 7KHHPSOR\HH·VUDWHRISD\
x ,QIRUPDWLRQDERXWSDLGWLPHRIIDFFUXDOVDQGWHUPVRIXVH
x 6FKHGXOHGSD\GD\V
x :KHWKHUWKHHPSOR\HHLVH[HPSWIURPPLQLPXPZDJHRURYHUWLPH
x 7KHOHJDOQDPHRIWKHHPSOR\HUDQG
x 7KHHPSOR\HU·VDGGUHVVDQGSKRQHQXPEHU

7KHELOOUHTXLUHVDQHPSOR\HUWRSURYLGHHPSOR\HHVZLWKDQ\FKDQJHVWRWKHLQIRUPDWLRQ
FRQWDLQHGLQWKHQRWLFHDWOHDVWVHYHQFDOHQGDUGD\VSULRUWRWKHHIIHFWLYHGDWHRIWKHFKDQJHV
7KH:DJH7KHIW3URWHFWLRQ%LOOLVVWLOOLQFRPPLWWHHLQWKH0LQQHVRWD6HQDWH

 6H[XDO+DUDVVPHQW'HILQLWLRQ$PHQGPHQW(HF 4459, SF 4031).

2Q$SULO-R\FH3HSSLQ 0LQQHVRWD+RXVH0DMRULW\/HDGHU LQWURGXFHG+)
ZKLFK ZRXOG FKDQJH WKH OHJDO VWDQGDUG IRU VH[XDO KDUDVVPHQW FODLPV EURXJKW XQGHU WKH
0LQQHVRWD +XPDQ 5LJKWV $FW  7KH ELOO KDV  FRVSRQVRUV DQG ZLGH ELSDUWLVDQ VXSSRUW  ,W
SURSRVHVWRUHPRYHWKH´VHYHUHDQGSHUYDVLYHµVWDQGDUGIRUVH[XDOKDUDVVPHQWFODLPV,ISDVVHG
0LQQHVRWD ZRXOGEHWKHRQO\VWDWHLQWKHQDWLRQWKDWGRHVQRWXVHWKH´VHYHUHDQGSHUYDVLYHµ
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VWDQGDUG$QGWKHELOOGRHVQRWSURSRVHDUHSODFHPHQWVWDQGDUG5DWKHU3HSSLQH[SODLQHGWKDW
WKHELOODOORZVWKHFRXUWWRXVHLWVMXGJPHQWWRGHFLGHLIDVLWXDWLRQFRQVWLWXWHVVH[XDOKDUDVVPHQW

7KH +RXVH &LYLO /DZ DQG 'DWD 3UDFWLFHV &RPPLWWHH KHOG D KHDULQJ RQ WKH SURSRVHG
DPHQGPHQW RQ $SULO    'XULQJ WKH KHDULQJ 5HSUHVHQWDWLYH 3HSSLQ LQGLFDWHG WKDW KHU
DPHQGPHQWZDVGHVLJQHGWRUHWXUQWKHGHILQLWLRQRIVH[XDOKDUDVVPHQWEDFNWRWKHSODLQODQJXDJH
RIWKHVWDWXWHi.e.WKDWWKHUHLVKDUDVVPHQWLIFRQGXFWRUFRPPHQWV´VXEVWDQWLDOO\LQWHUIHUHµZLWK
WKHZRUNHQYLURQPHQW6RPHZLWQHVVHVDQGUHSUHVHQWDWLYHVZHUHFRQFHUQHGWKDWWKHELOOFRQWDLQHG
QRGHILQLWLRQRUJXLGDQFHRQWKHPHDQLQJRIWKHWHUP´VXEVWDQWLDOO\LQWHUIHUHµHVSHFLDOO\JLYHQ
WKHFHQWUDOLW\RIWKHWHUP´VXEVWDQWLDOO\LQWHUIHUHµWRWKHDPHQGPHQW6WLOOWKHDPHQGPHQWSDVVHG
&RPPLWWHHDQGZLOOPRYHWRWKH+RXVHIORRUIRUGHEDWHDQGDIXOOYRWH

7KHUHLVDFRPSDQLRQELOOLQWKH6HQDWHZKLFKZDVVSRQVRUHGE\6HQDWRU.DUHQ+RXVOH\
7KH6HQDWHELOOZDVUHIHUUHGWRWKH6HQDWH-XGLFLDU\&RPPLWWHHZKLFKKDVQRWWDNHQDQ\DFWLRQRQ
WKHELOODVRI\HW
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Peterson v. City of Minneapolis,1:G 0LQQ 7KH&LW\
RI 0LQQHDSROLV· LQWHUQDO FRPSODLQW SURFHVV ZDV ´GLVSXWH UHVROXWLRQ
SURFHVVµVXIILFLHQWWRWROOWKH0+5$·VRQH\HDUVWDWXWHRIOLPLWDWLRQV

,QPeterson v. City of Minneapolis1:G 0LQQ WKH0LQQHVRWD6XSUHPH
&RXUWDIILUPHGWKH&RXUWRI$SSHDOV·GHFLVLRQWKDWDQLQWHUQDOFRPSODLQWFDQTXDOLI\DVD´GLVSXWH
UHVROXWLRQ SURFHVVµ ZKLFK WROOV WKH UXQQLQJ RI WKH 0+5$·V RQH²\HDU VWDWXWH RI OLPLWDWLRQV  ,Q
Peterson WKH 0LQQHDSROLV 3ROLFH 'HSDUWPHQW WUDQVIHUUHG 6FRWW 3HWHUVRQ   IURP WKH YLROHQW
RIIHQGHU WDVN IRUFH WR WKH OHVV SUHVWLJLRXV OLFHQVLQJ XQLW  3HWHUVRQ ILOHG DQ DJH GLVFULPLQDWLRQ
FRPSODLQWZLWKWKH0LQQHDSROLV'HSDUWPHQWRI+XPDQ5HVRXUFHVZKLFKWRRNPRUHWKDQD\HDUWR
PDNHDGHWHUPLQDWLRQ3HWHUVRQWKHQILOHGDQDJHGLVFULPLQDWLRQODZVXLWZKLFKWKHGLVWULFWFRXUW
GLVPLVVHGKROGLQJWKDWLWZDVWLPHEDUUHGXQGHUWKH0+5$·VRQH\HDUVWDWXWHRIOLPLWDWLRQV

7KH0LQQHVRWD&RXUWRI$SSHDOVGLVDJUHHGWKDW3HWHUVRQ·V0+5$FODLPVZHUHWLPHEDUUHG
7KH&RXUWEHJDQE\FODULI\LQJVHYHUDOLVVXHV  D´GLVSXWHUHVROXWLRQSURFHVVµLVQRWOLPLWHGWR
DUELWUDWLRQVFRQFLOLDWLRQVPHGLDWLRQVRUJULHYDQFHSURFHGXUHV  WKHSURFHVVFDQEHYROXQWDU\
HYHQWKRXJKLWLVLQLWLDWHGXQLODWHUDOO\E\RQHSDUW\DQG  WKHSURFHVVQHHGQRWEHSUHVLGHGRYHU
E\ D WKLUGSDUW\ QHXWUDO  7KH &RXUW WKHQ VWDWHG WKDW WKH LQWHQW RI WKH ODZ ZDV WR HQFRXUDJH
FODLPDQWVWRYHWWKHLUGLVFULPLQDWLRQFODLPVLQQRQMXGLFLDOIRUXPVZLWKRXWIRUIHLWLQJWKHLURSWLRQWR
ILOHDQ0+5$ODZVXLW7KHPeterson FDVHZDVDSSHDOHGWRWKH0LQQHVRWD6XSUHPH&RXUWZKLFK
DIILUPHG WKH &RXUW RI $SSHDOV GHFLVLRQ  7KH 0LQQHVRWD 6XSUHPH &RXUW KHOG WKDW EHFDXVH WKH
SDUWLHVZHUH´YROXQWDULO\HQJDJHGLQDGLVSXWHUHVROXWLRQSURFHVVLQYROYLQJDFODLPRIXQODZIXO
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GLVFULPLQDWLRQXQGHUWKH0+5$WKHVWDWXWHRIOLPLWDWLRQVZDVVXVSHQGHGIRUWKHGXUDWLRQRIWK>H@
SURFHVVµDQGWKHFODLPFRXOGWKHUHIRUHSURFHHG
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LaPoint v. Family Orthodontics, P.A.  1:G  0LQQ  
$QLPXV LV QRW QHFHVVDU\ WR HVWDEOLVK WKDW XQODZIXO SUHJQDQF\
GLVFULPLQDWLRQRFFXUUHG

,Q LaPoint v. Family Orthodontics, P.A.,  1:G  0LQQ   1LFROH /D3RLQW
DSSOLHGWRDQGZDVRIIHUHGDQRUWKRGRQWLFDVVLVWDQWSRVLWLRQZLWK)DPLO\2UWKRGRQWLFV+HUMRE
RIIHUZDVUHVFLQGHGDIWHUVKHLQIRUPHG)DPLO\2UWKRGRQWLFVWKDWVKHZDVSUHJQDQW/D3RLQWILOHG
VXLWDOOHJLQJSUHJQDQF\GLVFULPLQDWLRQLQYLRODWLRQRIWKH0LQQHVRWD+XPDQ5LJKWV$FW 0+5$ 
$IWHU D EHQFK WULDO WKH 'LVWULFW &RXUW FRQFOXGHG WKDW )DPLO\ 2UWKRGRQWLFV· GHFLVLRQ WR UHVFLQG
/D3RLQW·VMRERIIHUZDVQRWGLVFULPLQDWRU\7KH0LQQHVRWD&RXUWRI$SSHDOVUHYHUVHGFRQFOXGLQJ
WKDW ´WKH HYLGHQFH DQG WKH GLVWULFW FRXUW·V ILQGLQJV VKRZ D ´VSHFLILF OLQNµ EHWZHHQ /D3RLQW·V
SUHJQDQF\DQGWKHUHVFLVVLRQRIWKHMRERIIHUµ7KH&RXUWRI$SSHDOVKHOGWKDW´WKHGLVWULFWFRXUW
HUUHGLQFRQFOXGLQJWKDW/D3RLQWIDLOHGWRSURYHWKDWKHUSUHJQDQF\ZDVDVXEVWDQWLDOFDXVDWLYH
IDFWRULQ)DPLO\2UWKRGRQWLFV·VGHFLVLRQµ
7KH 0LQQHVRWD 6XSUHPH &RXUW WRRN WKH PDWWHU DQG FRQVLGHUHG ZKHWKHU WKH &RXUW RI
$SSHDOVDSSOLHGDQLQFRUUHFWOHJDOVWDQGDUGZKHQLWDOORZHG/D3RLQWWRVKRZRQO\D¶VSHFLILFOLQN·
EHWZHHQWKHHPSOR\HU·VFRQGXFWDQGWKHSURWHFWHGFKDUDFWHULVWLF7KH0LQQHVRWD6XSUHPH&RXUW
KHOG WKDW /D3RLQW PXVW HVWDEOLVK WKDW ´WKH SURWHFWHG FKDUDFWHULVWLF ¶DFWXDOO\ PRWLYDWHG· WKH
HPSOR\HU VFRQGXFWµQRWMXVWWKDWWKHUHZDVDVSHFLILFOLQNEHWZHHQ/D3RLQW·VSUHJQDQF\DQGWKH
UHVFLVVLRQ RI KHU MRE RIIHU  7KH 6XSUHPH &RXUW DOVR VWDWHG WKDW D ILQGLQJ RI DQLPXV ZDV QRW
QHFHVVDU\ WR GHWHUPLQH WKDW XQODZIXO SUHJQDQF\ GLVFULPLQDWLRQ RFFXUUHG 6LQFH WKH &RXUW RI
$SSHDO·VUHDVRQLQJVXJJHVWHGWKDWDQLPXVZDVUHTXLUHGWKH6XSUHPH&RXUWUHPDQGHGWKHFDVH
IRUIXUWKHUSURFHHGLQJVFRQVLVWHQWZLWKLWVGHFLVLRQWKDWDQLPXVZDVQRWQHFHVVDU\


McBee v. Team Indus., Inc., 1:G 0LQQ&W$SS 7KH
0+5$ GRHV QRW UHTXLUH DQ HPSOR\HU WR HQJDJH LQ DQ LQWHUDFWLYH
SURFHVVWRGHWHUPLQHDQDSSURSULDWHUHDVRQDEOHDFFRPPRGDWLRQ

,QMcBee v. Team Industries, Inc.,1:G 0LQQ&W$SS 7KDOHDKD0F%HH
ZDVDPDFKLQHRSHUDWRUZKRZDVUHTXLUHGWROLIWREMHFWVLQH[FHVVRIWKLUW\SRXQGVDVSDUWRIKHU
MRE0F%HHZDVJLYHQDWHQSRXQGOLIWLQJUHVWULFWLRQEHFDXVHRIKHUEXOJHGGLVFERQHVSXUVDQG
RWKHUDLOPHQWV6KHLQIRUPHG+5RIWKHUHVWULFWLRQDQGZDVWHUPLQDWHG´GXHWRFRQFHUQVUHODWLQJ
WRKHUPHGLFDOUHVWULFWLRQµ0F%HHILOHGVXLWDOOHJLQJWKDW7HDP,QGXVWULHVYLRODWHGWKH0+5$ZKHQ
LWWHUPLQDWHGKHUHPSOR\PHQWUDWKHUWKDQH[SORUHSRVVLEOHUHDVRQDEOHDFFRPPRGDWLRQVZLWKKHU
7KH &RXUW GLVDJUHHG QRWLQJ WKDW WKH 0+5$ GRHV QRW KDYH ODQJXDJH UHTXLULQJ DQ LQWHUDFWLYH
SURFHVV7KH&RXUWQRWHGWKDW´WKH$'$SUHGDWHVWKH0+5$µ6RWKH0LQQHVRWDOHJLVODWXUHFRXOG
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KDYH LQFOXGHG ODQJXDJH LQ WKH 0+5$ WKDW UHTXLUHG DQ LQWHUDFWLYH SURFHVV EXW LW ´FRQVFLRXVO\
UHIUDLQHGµIURPGRLQJVR7KDWFRQVFLRXVGHFLVLRQQRWWRLQFOXGHLQWHUDFWLYHSURFHVVODQJXDJH
PHDQV WKDW WKH 0+5$ ´GRHV QRW UHTXLUH DQ HPSOR\HU WR HQJDJH LQ DQ LQWHUDFWLYH SURFHVV WR
GHWHUPLQHDQDSSURSULDWHUHDVRQDEOHDFFRPPRGDWLRQµ
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Mid-America Business Systems v. Sanderson et al.:/
'0LQQ 1RQFRPSHWHDJUHHPHQWVHQWHUHGLQWRDIWHUWKH
VWDUWRIHPSOR\PHQWUHTXLUHLQGHSHQGHQWFRQVLGHUDWLRQEH\RQGMXVW
FRQWLQXHGHPSOR\PHQW

,Q Mid-America Business Systems v. Sanderson  :/  ' 0LQQ   0LG
$PHULFD%XVLQHVV6\VWHPVHPSOR\HG.HYLQ6DQGHUVRQDVDWHPSRUDU\VHUYLFHWHFKQLFLDQ+HZDV
ODWHUFRQYHUWHGWRDSHUPDQHQWSRVLWLRQDWZKLFKWLPHKHZDVUHTXLUHGWRVLJQDQRQFRPSHWH
DJUHHPHQW6DQGHUVRQUHVLJQHGIURP0LG$PHULFDLQ1RYHPEHUDQGEHJDQZRUNLQJDVD
VHUYLFHWHFKQLFLDQIRUDFRPSHWLWRU0LG$PHULFDVRXJKWDWHPSRUDU\UHVWUDLQLQJRUGHUWRHQIRUFH
LWV QRQFRPSHWH DJUHHPHQW ZLWK 6DQGHUVRQ DQG DUJXHG WKDW EHLQJ KLUHG DV D SHUPDQHQW
HPSOR\HH ZDV WKH LQGHSHQGHQW FRQVLGHUDWLRQ IRU WKH QRQFRPSHWHDJUHHPHQW 7KH &RXUW ZDV
QRWFRQYLQFHGQRWLQJWKDWSHUPDQHQWHPSOR\PHQWLVRIWHQVXIILFLHQWFRQVLGHUDWLRQEXWQRWZKHQ
0LG$PHULFDDOORZHG6DQGHUVRQWRZRUNDVDWHPSRUDU\HPSOR\HHZLWKRXWDQRQFRPSHWH7KH
0LQQHVRWD'LVWULFW&RXUWKHOGWKDWWKHUHZDVQRLQGHSHQGHQWFRQVLGHUDWLRQIRUWKHSDUWLHV·QRQ
FRPSHWHDJUHHPHQWDQGWKHUHIRUHWKHQRQFRPSHWHDJUHHPHQWZDVOLNHO\LQYDOLG7KH&RXUW
WKHQUHMHFWHG0LG$PHULFD·V752UHTXHVWRQWKHJURXQGVWKDWZLWKRXWLQGHSHQGHQWFRQVLGHUDWLRQ
IRU WKH QRQFRPSHWH DJUHHPHQW 0LG$PHULFD KDG QRW ´GHPRQVWUDWHG VXIILFLHQW OLNHOLKRRG RI
VXFFHVVµRQWKHPHULWVRILWVFODLP



Safety Center, Inc. v. Stier  1:G  0LQQ &W $SS  
,QGHSHQGHQW FRQVLGHUDWLRQ LV UHTXLUHG LI D QRQFRPSHWLWLRQ
DJUHHPHQWLVQRWHQWHUHGLQWRDWWKHEHJLQQLQJRIRUDQFLOODU\WRWKH
HPSOR\PHQWUHODWLRQVKLS


,QSafety Center, Inc. v. Stier,1:G 0LQQ&W$SS -RDQ0DULH6WHLUDSSOLHG
IRUDSRVLWLRQDVDSDUWWLPHWKHUDSLVWZLWKWKH6DIHW\&HQWHUDWUHDWPHQWFHQWHUIRUVSHFLDOQHHGV
VH[ RIIHQGHUV 6WHLU ZDV RIIHUHG DQG DFFHSWHG WKH WKHUDSLVW MRE 6DIHW\ &HQWHU VHQW D OHWWHU
FRQILUPLQJ6WHLU·VDFFHSWDQFHRIWKHSRVLWLRQZKLFKGLGQRWPHQWLRQWKDW6WHLUQHHGHGWRVLJQD
QRQFRPSHWHDJUHHPHQW,QIDFWVKHZDVQRWJLYHQDQRQFRPSHWHDJUHHPHQWXQWLOKHUILUVWGD\
RIHPSOR\PHQW6WHLUOHIWWKH6DIHW\&HQWHUVHYHUDO\HDUVODWHUWRVWDUWDFRPSHWLQJEXVLQHVV7KH
6DIHW\&HQWHUVXHG6WHLUDOOHJLQJWKDWVKHZDVYLRODWLQJKHUQRQFRPSHWH7KHGLVWULFWFRXUWIRXQG
WKDWWKHQRQFRPSHWHDJUHHPHQWZDVQRWDQFLOODU\WRWKHHPSOR\PHQWUHODWLRQVKLSEHFDXVH6WHLU
HQWHUHG LQWR WKH HPSOR\PHQW UHODWLRQVKLS EHIRUH 6DIHW\ &HQWHU JDYH KHU WKH QRQFRPSHWH
DJUHHPHQW7KHGLVWULFWFRXUWDOVRIRXQGWKDW´QRLQGHSHQGHQWFRQVLGHUDWLRQVXSSRUW>HG@6WHLU·V
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H[HFXWLRQ RI WKH QRQFRPSHWH DJUHHPHQW DQG FRQFOXGHG WKDW WKH DJUHHPHQW >ZDV@ QRW
HQIRUFHDEOHµ7KH6DIHW\&HQWHUDSSHDOHGWKRVHDGYHUVHGHFLVLRQV

7KH0LQQHVRWD&RXUWRI$SSHDOVH[SODLQHGWKDWLQGHSHQGHQWFRQVLGHUDWLRQLVQRWUHTXLUHG
LI WKH HPSOR\HU DQG HPSOR\HH HQWHU LQWR D QRQFRPSHWH DJUHHPHQW ´DW WKH LQFHSWLRQ RI WKH
HPSOR\PHQW UHODWLRQVKLSµ +RZHYHU LI WKH QRQFRPSHWH DJUHHPHQW LV QRW HQWHUHG LQWR DW WKH
LQFHSWLRQRIWKHHPSOR\PHQWUHODWLRQVKLS LHLVQRWDQFLOODU\WRWKHHPSOR\PHQWUHODWLRQVKLS 
LQGHSHQGHQW FRQVLGHUDWLRQ PXVW EH JLYHQ WR WKH HPSOR\HH WR PDNH WKH DJUHHPHQW YDOLG DQG
HQIRUFHDEOH,QSafety Center,WKH&RXUWRI$SSHDOVIRXQGWKDWWKHQRQFRPSHWHDJUHHPHQWZDV
QRWDQFLOODU\WRWKHHPSOR\PHQWUHODWLRQVKLSEHFDXVHLWZDVQRWVLJQHGDWWKHLQFHSWLRQRIWKH
HPSOR\PHQWUHODWLRQVKLSZKLFKRFFXUUHGGD\VHDUOLHU7KHUHIRUHWKHUHQHHGHGWRLQGHSHQGHQW
FRQVLGHUDWLRQ IRU WKH QRQFRPSHWH DJUHHPHQW WR EH YDOLG  6LQFH WKHUH ZDV QR LQGHSHQGHQW
FRQVLGHUDWLRQWKHSDUWLHV·QRQFRPSHWHDJUHHPHQWZDVQHLWKHUYDOLGQRUHQIRUFHDEOH


St. Jude Medical, Inc. v. Carter1:G 0LQQ &RQWUDFWV
PXVWEHLQWHUSUHWHGWRJLYHDOOSURYLVLRQVPHDQLQJZKLFKLQFOXGHVEXW
LV QRW OLPLWHG WR D UHPHGLHV SURYLVLRQ LQ D QRQFRPSHWLWLRQ
DJUHHPHQW

,QSt. Jude Medical Center, Inc. v. Carter,1:G 0LQQ +HDWK&DUWHUHQWHUHG
LQWRDQRQFRPSHWHDJUHHPHQWZLWK6W-XGHZKLFKOLPLWHGKLVDELOLW\WRZRUNIRUDQ\RI6W-XGH·V
FRPSHWLWRUVIRURQH\HDUDIWHUKLVHPSOR\PHQWHQGHG7KHDJUHHPHQWDOVRFRQWDLQHGDUHPHGLHV
SURYLVLRQ ZKLFK VWDWHG ´LQ WKH HYHQW (PSOR\HH EUHDFKHV WKH FRYHQDQWV FRQWDLQHG LQ WKLV
$JUHHPHQW(PSOR\HHUHFRJQL]HVWKDWLUUHSDUDEOHLQMXU\ZLOOUHVXOWWR>6W-XGH@DQGWKDW>6W
-XGH@VKDOOEHHQWLWOHGWRDQLQMXQFWLRQµ,Q$XJXVW&DUWHUYROXQWDULO\UHVLJQHGIURP6W-XGH
WRWDNHDSRVLWLRQDW%RVWRQ6FLHQWLILFZKLFKZDVDGLUHFWFRPSHWLWRU6W-XGHILOHGVXLWDJDLQVW
&DUWHUDOOHJLQJWKDWKHEUHDFKHGWKHQRQFRPSHWHSURYLVLRQRIKLVHPSOR\PHQWFRQWUDFW7KHMXU\
FRQFOXGHGDIWHUDIRXUGD\WULDOWKDW&DUWHUEUHDFKHGKLVQRQFRPSHWHDJUHHPHQWZLWK6W-XGH
6WLOOWKHGLVWULFWFRXUWGHWHUPLQHGWKDW6W-XGHZDVQRWHQWLWOHGWRLQMXQFWLYHUHOLHIEHFDXVHLWZDV
QRWLUUHSDUDEO\KDUPHG6W-XGHDSSHDOHGDUJXLQJWKDWLWZDVHUURUIRUWKHGLVWULFWFRXUWWRLJQRUH
WKH UHPHGLHV SURYLVLRQ LQ WKH SDUWLHV· DJUHHPHQW ZKLFK SURYLGHG IRU DQ LQMXQFWLRQ LI WKH QRQ
FRPSHWHSURYLVLRQZDVEUHDFKHG

7KH0LQQHVRWD&RXUWRI$SSHDOVDJUHHGZLWK6W-XGH7KH&RXUWH[SODLQHGWKDWFDVHODZ
VWDWHV ´WKDW WKH FRXUW PXVW HQIRUFH FRQWUDFWXDO SURYLVLRQV WR SUHYHQW WKH SURYLVLRQV IURP
EHFRPLQJPHDQLQJOHVVDQGWRHQVXUHWKDWWKHQRQEUHDFKLQJSDUW\GRHVQRWORVHWKHEHQHILWRI
LWV EDUJDLQµ  7KH &RXUW IXUWKHU VWDWHG WKDW WKH ´GLVWULFW FRXUW·V IDLOXUH WR UHFRJQL]H WKH
HQIRUFHDELOLW\RIWKHUHPHGLHVSURYLVLRQLQ&DUWHU·VHPSOR\PHQWFRQWUDFWUHQGHUHGWKDWSURYLVLRQ
PHDQLQJOHVVDQGFRQVWLWXWHGUHYHUVLEOHHUURUµ6RWKH0LQQHVRWD&RXUWRI$SSHDOVKHOGWKDW6W
-XGHZDVHQWLWOHGWRLQMXQFWLYHUHOLHI
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Capistrant v. Lifetouch National School Studios, Inc.1:G
0LQQ    'LVSURSRUWLRQDWH IRUIHLWXUH FODXVHV DUH GLVIDYRUHG LQ
ODZDQGLQHTXLW\

,QCapistrant v. Lifetouch National School Studios, Inc., 1:G 0LQQ -RKQ
&DSLVWUDQWZRUNHGDVDWHUULWRU\PDQDJHUIRU/LIHWRXFK+HH[HFXWHGDQHPSOR\PHQWFRQWUDFWWKDW
FRQWDLQHG D QRQFRPSHWH SURYLVLRQ D QRQGLVFORVXUH SURYLVLRQ DQG D UHWXUQ RI SURSHUW\
SURYLVLRQ DPRQJ RWKHU SURYLVLRQV &DSLVWUDQW·V HPSOR\PHQW FRQWUDFW VWDWHG WKDW /LIHWRXFK GLG
QRWKDYHWRSD\&DSLVWUDQWDUHVLGXDOFRPPLVVLRQLIKHYLRODWHGDQ\WHUPVRIWKHSDUWLHV·FRQWUDFW
&DSLVWUDQW ILOHG D GHFODUDWRU\MXGJPHQW DFWLRQ DJDLQVW /LIHWRXFK LQ 6HSWHPEHU RI  IRU
DSSUR[LPDWHO\0LQUHVLGXDOFRPPLVVLRQV6L[PRQWKVODWHUKHUHWLUHGDQGWRRNDSSUR[LPDWHO\
SDJHVRIFRQILGHQWLDO/LIHWRXFKLQIRUPDWLRQZLWKKLP/LIHWRXFKDUJXHGWKDW&DSLVWUDQW·V
IDLOXUH WR UHWXUQ LWV SURSHUW\ i.e., WKH FRQILGHQWLDO LQIRUPDWLRQ KH WRRN DQG VWLOO KDG LQ KLV
SRVVHVVLRQ ZDVDFRQGLWLRQSUHFHGHQWWRWKHLUGXW\WRSD\&DSLVWUDQW·VUHVLGXDOFRPPLVVLRQVDQG
VLQFH WKH FRQGLWLRQ SUHFHGHQW GLG QRW RFFXU /LIHWRXFK ZDV H[FXVHG IURP SD\LQJ &DSLVWUDQW·V
UHVLGXDO FRPPLVVLRQV  7KH GLVWULFW FRXUW DJUHHG DQG JUDQWHG VXPPDU\ MXGJPHQW LQ IDYRU RI
/LIHWRXFK

7KH0LQQHVRWD&RXUWRI$SSHDOVUHYHUVHG7KH&RXUWIRXQGWKDWWKHUHWXUQRISURSHUW\
FODXVHZDVQRWDFRQGLWLRQSUHFHGHQWWR/LIHWRXFK·VSD\PHQWRIUHVLGXDOFRPPLVVLRQVUDWKHULW
ZDV D IRUIHLWXUH FODXVH  $V VXFK WKH ZHOOVHWWOHG SUHFHGHQW RQ WKH XQHQIRUFHDELOLW\ RI
GLVSURSRUWLRQDWHIRUIHLWXUHFODXVHVZDVDSSOLFDEOH7KH&RXUWIHOWWKDWLWZDVGLVSURSRUWLRQDWHIRU
&DSLVWUDQW WR IRUIHLW 0 EHFDXVH KH GLG QRW LPPHGLDWHO\ UHWXUQ  SDJHV WR /LIHWRXFK
HVSHFLDOO\VLQFH/LIHWRXFKZDVQRWKDUPHGLQDQ\ZD\7KHCapistrant FDVHLVQRZRQDSSHDOWR
WKH0LQQHVRWD6XSUHPH&RXUW7KH6XSUHPH&RXUWZLOOGHFLGH  ZKHWKHUWKHUHWXUQRISURSHUW\
SURYLVLRQ LV D QRQFRPSHWH FODXVH DQG   ZKHWKHU WKH SURYLVLRQ WKDW DOORZHG /LIHWRXFK WR
GLVFRQWLQXHSRVWHPSOR\PHQWSD\PHQWVRSHUDWHVDVDGLVSURSRUWLRQDWHIRUIHLWXUHFODXVH

'
-8',&,$/(67233(/

 Grosch v. Soo Line Railroad Company,:/ 0LQQ&W$SS
 -XGLFLDOHVWRSSHOSUHYHQWVDQHPSOR\HHIURPFODLPLQJWKDW
WKH\DUHWRWDOO\GLVDEOHGLQRQHSURFHHGLQJDQGWKHQFODLPWKDWWKH\DUH
DEOHWRZRUNLQDQRWKHUSURFHHGLQJ
,QGrosch v. Soo Line Railroad Company,:/ 0LQQ&W$SS &U\VWDO
*URVFKZRUNHGIRU6RR/LQH5DLOURDG&RPSDQ\DVDQDXGLWFOHUNLQWKHSD\VHUYLFHVGHSDUWPHQW
*URVFKZDVLQYROYHGLQDFDUDFFLGHQWZKLFKDIIHFWHGKHUDELOLW\WRFRPSOHWHGDLO\ZRUNWDVNV$IWHU
WKHDFFLGHQW*URVFKZDVDVNHGWRILOHEHWZHHQDQGGRFXPHQWVZKLFKFDXVHGKHULQMXULHV
WRIODUHXS6KHZHQWWRKHUGRFWRUDQGJRWDZRUNUHVWULFWLRQWKDWSURKLELWHGKHUIURPGRLQJ´DQ\
ILOLQJµ6RR/LQH5DLOURDGWROG*URVFKWKDWLWFRXOGQRWDFFRPPRGDWHKHUZRUNUHVWULFWLRQEHFDXVH
ILOLQJZDVDQHVVHQWLDOIXQFWLRQRIKHUMRE2QHPRQWKODWHU*URVFKDSSOLHGIRUGLVDELOLW\EHQHILWV
IURP WKH 8QLWHG 6WDWHV 5DLOURDG 5HWLUHPHQW %RDUG 55%  DOOHJLQJ WKDW KHU ZRUN UHVWULFWLRQ
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UHQGHUHG KHU XQDEOH WR ZRUN  %DVHG RQ *URVFK·V DVVHUWLRQV WKH 55% FRQFOXGHG WKDW VKH ZDV
WRWDOO\DQGSHUPDQHQWO\GLVDEOHGDQGWKDW*URVFKTXDOLILHGIRUDGLVDELOLW\DQQXLW\DVRI1RYHPEHU
i.e., WKHGDWHVKHILUVWVXEPLWWHGZRUNUHVWULFWLRQVWR6RR/LQH5DLOURDG*URVFKILOHGVXLW
DJDLQVW6RR/LQH5DLOURDGIRUGLVDELOLW\GLVFULPLQDWLRQIDLOXUHWRDFFRPPRGDWHDQGUHSULVDOXQGHU
WKH0LQQHVRWD+XPDQ5LJKWV$FW

7KH GLVWULFW FRXUW JUDQWHG VXPPDU\ MXGJPHQW RQ *URVFK·V GLVDELOLW\ GLVFULPLQDWLRQ DQG
IDLOXUHWRDFFRPPRGDWHFODLPVIRUWZRVHSDUDWHDQGLQGHSHQGHQWUHDVRQV  *URVFKIDLOHGWR
SUHVHQWHYLGHQFHWKDWVKHZDV´TXDOLILHGµJLYHQKHUZRUNUHVWULFWLRQSURKLELWLQJKHUIURPGRLQJ
´DQ\ ILOLQJµ DQG   *URVFK·V FRQWUDU\ UHSUHVHQWDWLRQV WR WKH 55% MXGLFLDOO\ HVWRSSHG KHU IURP
FODLPLQJ WKDW VKH ZDV SK\VLFDOO\ RU PHQWDOO\ TXDOLILHG IRU WKH SRVLWLRQ 7KH &RXUW RI $SSHDOV
DIILUPHG-XGLFLDOHVWRSSHOLVDQHTXLWDEOHGRFWULQHWKDWLVJHQHUDOO\LQWHQGHGWR´SUHYHQWDSDUW\
IURPDVVHUWLQJDFODLPLQDOHJDOSURFHHGLQJWKDWLVLQFRQVLVWHQWZLWKDFODLPWDNHQE\WKDWSDUW\
LQDSUHYLRXVSURFHHGLQJµ,QWKLVFDVH*URVFK·VDVVHUWLRQWRWKH55%WKDW´VKHFRXOGQRORQJHU
ZRUNEHFDXVHRIKHUZRUNUHVWULFWLRQVµZDVLQFRQVLVWHQWZLWKKHUDVVHUWLRQVLQKHU05+$FODLP
WKDWWKHUHZDVDUHDVRQDEOHDFFRPPRGDWLRQWKDWZRXOGDOORZKHUWRZRUN7KHUHIRUHWKH&RXUW
KHOG WKH GLVWULFW FRXUW ´GLG QRW HUU E\ GHWHUPLQLQJ WKDW >*URVFK ZDV@ MXGLFLDOO\ HVWRSSHG IURP
DVVHUWLQJWKDWVKHZDVDTXDOLILHGGLVDEOHGSHUVRQDIWHU1RYHPEHU²WKHGDWHVKHEHJDQ
UHFHLYLQJGLVDELOLW\EHQHILWVIRUEHLQJWRWDOO\GLVDEOHGDQGFRPSOHWHO\XQDEOHWRZRUN

(

0,11(627$)$,5/$%2567$1'$5'6$&7




Burt v. Rackner Inc.1:G 0LQQ 7KH0LQQHVRWD)DLU
/DERU6WDQGDUGV$FWFRQWDLQVDFDXVHRIDFWLRQIRUZURQJIXOGLVFKDUJH
IRUZKLFKWKHHPSOR\HHFDQEHDZDUGHGZURQJIXOGLVFKDUJHGDPDJHV

,QBurt v. Rackner1:G 0LQQ 5DFNQHU,QFGED%XQQ\·V%DU *ULOO
´%XQQ\·V%DUµ WROGLWVHPSOR\HH7RGG%XUWWKDWKHQHHGHGWRVKDUHKLVWLSV:KHQ%XUWUHIXVHG
WRVKDUHKLVWLSV%XQQ\·V%DUWHUPLQDWHGKLVHPSOR\PHQW%XUWVXHGFODLPLQJWKDWKLVHPSOR\PHQW
ZDV ZURQJIXOO\ WHUPLQDWHG LQ YLRODWLRQ RI WKH 0LQQHVRWD )DLU /DERU 6WDQGDUGV $FW 0)/6$ 
%XQQ\·V%DUPRYHGIRUMXGJPHQWRQWKHSOHDGLQJVZKLFKWKHGLVWULFWFRXUWJUDQWHG7KH'LVWULFW
&RXUWVWDWHGWKDWWKH0)/6$´GRHVQRWFRQWHPSODWHDQDFWLRQIRUZURQJIXOGLVFKDUJHµDQG´LIWKH
/HJLVODWXUHKDGLQWHQGHGIRUHPSOR\HHV>WR@EHDEOHWRVXHIRUZURQJIXOGLVFKDUJHLWZRXOGKDYH
LQFOXGHGWKDWODQJXDJHH[SOLFLWO\LQWKH0)/6$DVLWKDVGRQHLQQXPHURXVRWKHUVWDWXWHVµ7KH
0LQQHVRWD&RXUWRI$SSHDOVGLVDJUHHGKROGLQJWKDW%XUW·VZURQJIXOGLVFKDUJHFODLPLVDFDXVHRI
DFWLRQWKDWLVUHFRJQL]HGE\WKH0)/6$DQGWKDW%XUWFDQVHHNZURQJIXOGLVFKDUJHGDPDJHV

7KH0LQQHVRWD6XSUHPH&RXUWDIILUPHGWKH0LQQHVRWD&RXUWRI$SSHDOV7KH&RXUWUHOLHG
KHDYLO\RQ6HFWLRQZKLFKVWDWHVWKDW´>Q@RHPSOR\HUPD\UHTXLUHDQHPSOR\HHWRFRQWULEXWH
RUVKDUHDJUDWXLW\µDQGDOWKRXJKDQHPSOR\HHPD\YROXQWDULO\DJUHHWRVKDUHWLSVKHPXVWGRVR
´ZLWKRXWHPSOR\HUFRHUFLRQRUSDUWLFLSDWLRQµ7KH&RXUWVWDWHGWKDWWKUHDWHQLQJWRGLVFKDUJH RU
DFWXDOO\ GLVFKDUJLQJ  DQ HPSOR\HH IRU IDLOLQJ WR VKDUH WLSV FRQVWLWXWHV FRHUFLRQ 7KH 6XSUHPH
&RXUWH[SODLQHGWKDWJLYHQWKH0)/6$·V´EURDGSULYDWHFDXVHRIDFWLRQIRUDQ\YLRODWLRQµLWZDV
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XQUHDVRQDEOHWRLQWHUSUHWWKHVWDWXWHLQVXFKDZD\WKDWSURKLELWVPDQGDWRU\WLSVKDULQJ\HWZRXOG
DOORZWKHGLVFKDUJHRIDQHPSOR\HHZKRUHIXVHGWRHQJDJHLQWKHSURKLELWHGFRQGXFW6RWKH
0LQQHVRWD 6XSUHPH &RXUW KHOG WKDW WKH 0)/6$ FRQWDLQV D ZURQJIXO GLVFKDUJH FDXVH RI DFWLRQ
ZKLFKDOORZVIRUDQDZDUGRIZURQJIXOGLVFKDUJHGDPDJHV

)
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Abou v. University of Minnesota,  :/  0LQQ &W $SS
 7KHFDXVDWLRQHOHPHQW DQGLWVVXSSRUWLQJSURRI LVLUUHOHYDQW
DQG ZLOO QRW EH FRQVLGHUHG E\ WKH FRXUW LI WKHUH ZDV QR DGYHUVH
HPSOR\PHQWDFWLRQ

,QAbou v. University of Minnesota, :/ 0LQQ&W$SS 'U6HUDSKLQ
$ERX WDXJKW LQ WKH 'HSDUWPHQW RI 0HFKDQLFDO DQG ,QGXVWULDO (QJLQHHULQJ DW WKH 8QLYHUVLW\ RI
0LQQHVRWD 'XOXWK 80'   ,Q 6HSWHPEHU  $ERX DSSOLHG IRU D SURPRWLRQ WR DVVRFLDWH
SURIHVVRUDQGIRUWHQXUH+LVDSSOLFDWLRQZDVGHQLHGGXHWR´VHULRXVFRQFHUQVZLWKWKHTXDOLW\
DQGFRQWHQWRIKLVSXEOLVKHGZRUNVµ$ERXWKHQILOHGDQLQWHUQDOFRPSODLQWZLWKWKH8QLYHUVLW\·V
2IILFHRI(TXDO2SSRUWXQLW\DQG$IILUPDWLYH$FWLRQDOOHJLQJWKDWKLVGHQLDORIWHQXUHZDVEHFDXVH
RIUDFHDQGQDWLRQDORULJLQGLVFULPLQDWLRQ7KHRIILFHGLGQRWILQG$ERX·VSURPRWLRQDQGWHQXUH
GHFLVLRQWREHGLVFULPLQDWRU\,QWKHIDOORI DVKLVWHDFKLQJDVVLJQPHQWZDVHQGLQJ $ERX
DVNHG KLV GHSDUWPHQW KHDG 'U 5\DQ 5RVDQGLFK LI KH FRXOG VWD\ RQ DV DQ DGMXQFW SURIHVVRU
5RVDQGLFKVDLG´KHWKRXJKWWKDW$ERX·V¶FKDQFHVZHUHSUHWW\VOLPEHFDXVHKHEURXJKWOHJDODFWLRQ
DJDLQVWWKH8QLYHUVLW\·µ80'·V'HDQFKHFNHGWRVHHLI$ERXFRXOGUHPDLQEXWWKH8QLYHUVLW\KDG
DOUHDG\KLUHGVRPHRQHWRWHDFK$ERX·VFRXUVHV6R$ERXZDVQRWKLUHGDVDQDGMXQFWSURIHVVRU
DQGKLVHPSOR\PHQWHQGHGLQ0D\
$ERX ILOHG VXLW DJDLQVW WKH 8QLYHUVLW\ LQ 6HSWHPEHU  DOOHJLQJ DPRQJ RWKHU WKLQJV
UHWDOLDWLRQ  7KH GLVWULFW FRXUW JUDQWHG VXPPDU\ MXGJPHQW RQ $ERX·V UHWDOLDWLRQ FODLP RQ WKH
JURXQGV WKDW WKHUH ZDV QR DGYHUVH HPSOR\PHQW DFWLRQ ZKHQ WKH XQLYHUVLW\ GHFOLQHG WR UHKLUH
$ERXEHFDXVHWKHUHZDVQRSRVLWLRQDYDLODEOH7KH&RXUWRI$SSHDOVDJUHHGZLWKWKDWGHFLVLRQ
7KH&RXUWWKHQFRQVLGHUHG5RVDQGLFK·VFRPPHQWVWKDWKHGLGQRWWKLQN$ERXZRXOGEHUHKLUHG
EHFDXVHKHEURXJKWDOHJDODFWLRQDJDLQVWWKH8QLYHUVLW\7KH&RXUWDFNQRZOHGJHGWKHFRPPHQW
ZDV´WURXEOLQJµEXWFRQFOXGHGLWZDVLUUHOHYDQW5RVDQGLFK·VFRPPHQWZDVUHOHYDQWWRWKHLVVXH
RI ZKHWKHU WKHUH ZDV D FDXVDO FRQQHFWLRQ EHWZHHQ WKH SURWHFWHG DFWLYLW\ DQG WKH DGYHUVH
HPSOR\PHQWDFWLRQ+RZHYHULIWKHUHZDVQRDGYHUVHHPSOR\PHQWDFWLRQ VXFKDVLQWKHAbou
FDVH WKH&RXUWGRHVQRWJHWWRWKHLVVXHRIFDXVDWLRQZKHUHWKDWFRPPHQWZRXOGKDYHUHOHYDQFH
6RZKLOHWURXEOLQJ5RVDQGLFK·VFRPPHQWHVWDEOLVKHGQRWKLQJZLWKUHVSHFWWR$ERX·VUHWDOLDWLRQ
FODLP7KH&RXUWRI$SSHDOVDIILUPHGVXPPDU\MXGJPHQWIRUWKH8QLYHUVLW\EHFDXVH$ERXFRXOG
QRWSRLQWWRDQRSHQSRVLWLRQIRUZKLFKKHZDVTXDOLILHGDQGWKHUHIRUHFRXOGQRWSURYHWKDWKH
H[SHULHQFHGDQDGYHUVHHPSOR\PHQWDFWLRQ
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Temple v. Metropolitan Council,  :/  0LQQ &W $SS
   7R SUHYDLO RQ D UDFH GLVFULPLQDWLRQ FODLP WKH HPSOR\HH
PXVWSURYHWKDWKHZDVWUHDWHGOHVVIDYRUDEO\EHFDXVHRIUDFHDQGWKDW
WKHGHFLVLRQPDNHUZDVPRWLYDWHGE\UDFLDODQLPXV

,Q Temple v. Metropolitan Council,  :/  0LQQ &W $SS   /DID\HWWH
7HPSOHLVDQ$IULFDQ$PHULFDQPDQZKRZRUNHGDVDSROLFHRIILFHUIRUWKH0HWUR7UDQVLW3ROLFH
'HSDUWPHQW 073' 7KH073'DVVLJQHG7HPSOHWRZRUNWKHOLJKWUDLOWUDLQ /57 OLQHZKLFKKH
GLGQRWZDQWWRZRUN7HPSOHWROGKLVPDQDJHUVWKDWKHZRXOGQRWZRUNWKH/57OLQHDQGEHJDQ
UHVSRQGLQJ WR SDWURO FDOOV LQVWHDG RI ZRUNLQJ WKH /57 OLQH  &KLHI -RKQ +DUULQJWRQ RUGHUHG DQ
,QWHUQDO$IIDLUV ,$ LQYHVWLJDWLRQZKLFKFRQFOXGHGWKDW7HPSOH·VFRQGXFWYLRODWHGSROLF\&KLHI
+DUULQJWRQ WKHQ PDGH WKH GHFLVLRQ WR WHUPLQDWH 7HPSOH·V HPSOR\PHQW  ,Q 0D\  7HPSOH
VXHG WKH 0HWURSROLWDQ &RXQFLO DOOHJLQJ UDFH GLVFULPLQDWLRQ DQG UHSULVDO LQ YLRODWLRQ RI WKH
0LQQHVRWD+XPDQ5LJKWV$FW7KH0HWURSROLWDQ&RXQFLOPRYHGIRUVXPPDU\MXGJPHQWZKLFK
ZDVJUDQWHGE\WKHGLVWULFWFRXUW7HPSOHDSSHDOHGDQGDUJXHGWKDWKHZDVWUHDWHGGLIIHUHQWO\
WKDQKLVIHOORZRIILFHUV7KH0LQQHVRWD&RXUWRI$SSHDOVZDVQRWSHUVXDGHGEHFDXVH´WUHDWLQJ
DQ HPSOR\HH GLIIHUHQWO\ LV QRW WKH WKUHVKROG TXHVWLRQµ UDWKHU WKH TXHVWLRQ LV ZKHWKHU ´DQ
HPSOR\HHLVWUHDWHGOHVVIDYRUDEO\WKDQRWKHUVon the basis of race.µ7KH&RXUWIRXQGWKDW7HPSOH
GLGQRW´VKRZWKDW073'·VDFWLRQVUHJDUGLQJGLVFLSOLQHDQGWHUPLQDWLRQZHUHJURXQGHGLQUDFLDO
GLVFULPLQDWLRQµ

7KH&RXUWRI$SSHDOVWKHQWXUQHGLWVDWWHQWLRQWR7HPSOH·VFDW·VSDZDUJXPHQW7HPSOH
DOOHJHG WKDW GXULQJ KLV ILHOG WUDLQLQJ 6HUJHDQW 3HWHU 3HWHUVRQ PDGH VHYHUDO UDFLDOO\ KRVWLOH
FRPPHQWVLQFOXGLQJWHOOLQJ7HPSOHWR´NLOO\RXUVHOIZHGRQ·WZDQW\RXKHUH,GRQ·WOLNH\RXU
NLQGEODFNSHRSOHµ+HDOVRVWDWHGWKDWKLVWUDLQLQJRIILFHUVHQFRXUDJHGKLPWREHDJJUHVVLYH
WRZDUGPLQRULWLHVDQGWKDWKHIUHTXHQWO\RYHUKHDUGIHOORZRIILFHUVERDVWLQJDERXWXVLQJH[FHVVLYH
IRUFH DJDLQVW EODFN PHQ  7HPSOH DUJXHG WKDW WKRVH RIILFHUV GLUHFWO\ LQIOXHQFHG WKH ,$
LQYHVWLJDWLRQVRQZKLFK&KLHI+DUULQJWRQUHOLHGLQWHUPLQDWLQJ7HPSOH·VHPSOR\PHQW7KH&RXUW
UHMHFWHG 7HPSOH·V ´FDW·V SDZµ DUJXPHQW ILQGLQJ WKDW &KLHI +DUULQJWRQ FRQGXFWHG KLV RZQ
LoudermillKHDULQJVSULRUWRLPSRVLQJDQ\GLVFLSOLQH6RZKLOH´6HUJHDQW3HWHUVRQPD\KDYHDFWHG
ZLWKUDFLDODQLPXVWRZDUG7HPSOHGXULQJKLVILHOGWUDLQLQJ6HUJHDQW3HWHUVRQKDGOLWWOHLQIOXHQFH
RU LQYROYHPHQW LQ 7HPSOH·V GLVFLSOLQH RU WHUPLQDWLRQµ 7KH &RXUW IRXQG WKDW 7HPSOH GLG QRW
SURGXFHDQ\HYLGHQFHWKDWWKHGHFLVLRQPDNHU&KLHI+DUULQJWRQZDVPRWLYDWHGE\UDFLDODQLPXV
7KH &RXUW RI $SSHDOV DIILUPHG VXPPDU\ MXGJPHQW DJDLQVW 7HPSOH RQ KLV UDFH GLVFULPLQDWLRQ
FODLP
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Breaker v. Bemidji State University1:G 0LQQ&W$SS
   5HV MXGLFDWD GRHV QRW EDU DQ HPSOR\HH·V FODLP ZKHQ WKH
HPSOR\HHGLGQRWKDYHDIXOODQGIDLURSSRUWXQLW\WROLWLJDWHWKHFODLP
LQWKHLUSUHYLRXVODZVXLW


,QBreaker v. Bemidji State University,1:G 0LQQ&W$SS 0DUWLQ%UHDNHU
ZDV D IDFXOW\ PHPEHU DW %HPLGML 6WDWH 8QLYHUVLW\ %68  ZRUNLQJ DV DQ DVVLVWDQW SURIHVVRU DQG
SURJUDPFRRUGLQDWRULQWKHEXVLQHVVGHSDUWPHQW,QWKH86$UP\5HVHUYHFDOOHG%UHDNHU
LQWRDFWLYHPLOLWDU\GXW\7KUHH\HDUVODWHU%UHDNHUQRWLILHG%68WKDWKHZRXOGEHUHWXUQLQJWR
ZRUN%XW%68KDGHOLPLQDWHG%UHDNHU·VSULRUSRVLWLRQVRLWRIIHUHGKLPDWHPSRUDU\IL[HGWHUP
WHDFKLQJSRVLWLRQ%UHDNHUGHFOLQHGWKDWSRVLWLRQEHFDXVHLWZDVQRWFRPSDUDEOHLQSD\VWDWXV
VHQLRULW\ RSSRUWXQLW\ RU ORFDWLRQ  ,Q  %UHDNHU VXHG %68 FODLPLQJ LQWHQWLRQDO LQIOLFWLRQ RI
HPRWLRQDOGLVWUHVVDQGDOWKRXJKKHDOOHJHG86(55$YLRODWLRQV%UHDNHUGLGQRWVHHNUHOLHIXQGHU
86(55$%UHDNHU·VFDVHZDVGLVPLVVHGLQEHFDXVHLWGLGQRWVXIILFLHQWO\DOOHJHH[WUHPHDQG
RXWUDJHRXVFRQGXFWE\%68,Q$SULOWKH0LQQHVRWD/HJLVODWXUHSDVVHGDODZZDLYLQJVWDWH
VRYHUHLJQ LPPXQLW\ IURP 86(55$ FODLPV  %UHDNHU ILOHG VXLW DJDLQVW %68 DJDLQ DVVHUWLQJ WZR
86(55$ FODLPV  7KH GLVWULFW FRXUW FRQFOXGHG WKDW UHV MXGLFDWD EDUUHG %UHDNHU·V FODLPV DQG
GLVPLVVHGKLVFRPSODLQW

%UHDNHUDSSHDOHGWRWKH0LQQHVRWD&RXUWRI$SSHDOV7KHLVVXHRQDSSHDOZDVZKHWKHU
UHVMXGLFDWDEDUUHG%UHDNHU·V86(55$FODLPVEHFDXVHKHKDGDIXOODQGIDLURSSRUWXQLW\WROLWLJDWH
WKRVHFODLPVLQBreaker I.,WZDVXQGLVSXWHGWKDW%68LVDQDUPRIWKH6WDWHRI0LQQHVRWDDQG
WKHUHIRUHZDVHQWLWOHGWRVRYHUHLJQLPPXQLW\7KH&RXUWRI$SSHDOVIRXQGWKDWVLQFH´WKHVWDWH
GLGQRWZDLYHLWVVRYHUHLJQLPPXQLW\IURP86(55$FODLPVXQWLODIWHUBreaker IZDVGLVPLVVHGDQG
&RQJUHVVGLGQRWYDOLGO\DEURJDWHVRYHUHLJQLPPXQLW\IURP86(55$FODLPVVRYHUHLJQLPPXQLW\
ZRXOG KDYH EDUUHG %UHDNHU·V SULYDWH GDPDJHV DFWLRQ DJDLQVW KLV VWDWH HPSOR\HU IRU 86(55$
YLRODWLRQV LQ Breaker I.  )RU WKRVH UHDVRQV WKH 0LQQHVRWD &RXUW RI $SSHDOV KHOG WKDW ´%UHDNHU
ODFNHGDIXOODQGIDLURSSRUWXQLW\WROLWLJDWHKLV86(55$FODLPVLQBreaker IDQGWKHGLVWULFWFRXUW
HUUHGLQGLVPLVVLQJ%UHDNHU·V86(55$FODLPVRQWKHEDVLVRIUHVMXGLFDWDµ

+

6(;',6&5,0,1$7,21+$5$660(17




Bliss v. Central States Insulation Wholesale, Inc.,  :/ 
0LQQ&W$SS 7KH&RXUWRI$SSHDOVZLOOQRWRYHUWXUQDGLVWULFW
FRXUW·VUXOLQJVGXULQJWULDOXQOHVVWKHUHZDVVRPHHUURUE\WKHGLVWULFW
FRXUW

,QBliss v. Central States Insulation Wholesale, Inc.,:/ 0LQQ&W$SS 
-DFTXHO\Q %OLVV FODLPHG WKDW VKH ZDV VH[XDOO\ KDUDVVHG DQG VXEMHFWHG WR D KRVWLOH ZRUN
HQYLURQPHQWZKLOHVKHZRUNHGLQ&HQWUDO6WDWHV,QVXODWLRQ·V &6, %ODLQHRIILFHIURP6HSWHPEHU
WKURXJK$XJXVW7KHUHZDVDIRXUGD\WULDORQ%OLVV·VDOOHJDWLRQV7KHMXU\UHWXUQHGD
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YHUGLFWLQIDYRURI&6,ILQGLQJWKDWWKHUHZDVQRKRVWLOHZRUNHQYLURQPHQWDQGWKDW%OLVVZDVQRW
FRQVWUXFWLYHO\ GLVFKDUJHG RU VH[XDOO\ KDUDVVHG  %OLVV DSSHDOHG WKH DGYHUVH YHUGLFW WR WKH
0LQQHVRWD&RXUWRI$SSHDOVZKHUHVKHFKDOOHQJHGVHYHUDORIWKHWULDOFRXUW·VGHFLVLRQV2QH%OLVV
DUJXHGWKDWWKHGLVWULFWFRXUWHUUHGE\H[FOXGLQJHYLGHQFHRISRUQRJUDSKLFLPDJHVUHFRYHUHGIURP
KHUVXSHUYLVRU·VFRPSXWHU7KH0LQQHVRWD&RXUWRI$SSHDOVKHOGWKDWWKHUHZDVQRHUURUEHFDXVH
WKHGLVWULFWFRXUWGLGQRWH[FOXGHWKHSRUQRJUDSKLFLPDJHVUDWKHU%OLVVVLPSO\GLGQRWRIIHUWKDW
SURRIEHOLHYLQJWKDWLWZRXOGEHH[FOXGHG7ZR%OLVVDUJXHGWKDWHYLGHQFHDERXWKHUSUHYLRXV
ODZVXLW ZDV LPSURSHUO\ XVHG DV FKDUDFWHU HYLGHQFH GXULQJ FURVVH[DPLQDWLRQ DQG FORVLQJ
DUJXPHQW7KH&RXUWRI$SSHDOVQRWHGWKDW%OLVVQHYHUREMHFWHGWRWKHXVHRIKHUSUHYLRXVODZVXLW
EHIRUHRUGXULQJWULDODQGWKHUHIRUHZDLYHGWKRVHREMHFWLRQV$QGWKUHH%OLVVDUJXHGWKDWVKH
VKRXOGQRWKDYHEHHQFURVVH[DPLQHGDERXWKHUURPDQWLFUHODWLRQVKLSZLWKDFRZRUNHUGHVSLWH
WKHIDFWWKDWVKHPHQWLRQHGWKHUHODWLRQVKLSGXULQJKHUWHVWLPRQ\7KH&RXUWRI$SSHDOVVWDWHG
WKDWLI%OLVVGLGQRWZDQWWREHFURVVH[DPLQHGDERXWKHUURPDQWLFUHODWLRQVKLSZLWKDFRZRUNHU
VKHVKRXOGQRWKDYHWDONHGDERXWLWLQKHUWHVWLPRQ\DQGRSHQHGWKHGRRU7KH0LQQHVRWD&RXUW
RI$SSHDOVHQGHGLWVRSLQLRQE\VD\LQJWKDWLWZDVQRWJRLQJWRRYHUWXUQWKHUHVXOWRIDFORVHWULDO
ZKHQ´WKHGLVWULFWFRXUWGLGQRWHUULQDQ\RILWVUXOLQJVµ

,


81(03/2<0(17&203(16$7,21%(1(),76


Superior Glass, Inc. v. Johnson1:G 0LQQ&W$SS 
$QHPSOR\HHLVFRYHUHGE\0LQQHVRWD·VXQHPSOR\PHQWVWDWXWHZKHQ
WKH HPSOR\HH SHUIRUPV  RU PRUH RI WKHLU ZRUN LQ 0LQQHVRWD
GXULQJWKHEHQHILWVTXDUWHU


Superior Glass, Inc. v. Johnson, 1:G 0LQQ&W$SS LQYROYHGWZR6XSHULRU
*ODVVHPSOR\HHVZKRSHUIRUPHGZRUNIRUWKHFRPSDQ\LQERWK:LVFRQVLQDQG0LQQHVRWD7KH
HPSOR\HHVZHUHODLGRIIDQGERWKDSSOLHGIRUXQHPSOR\PHQWLQVXUDQFHEHQHILWVLQ0LQQHVRWD
ZKHUH WKH\ UHVLGHG 7KH HPSOR\HHV SURYLGHG WKH 0LQQHVRWD 'HSDUWPHQW RI (PSOR\PHQW DQG
(FRQRPLF 'HYHORSPHQW '(('  ZLWK GHWDLOHG ORJV RI WKHLU KRXUV ZRUNHG IURP ZKLFK '(('
GHWHUPLQHGWKDWWKHHPSOR\HHVZHUHHOLJLEOHIRUXQHPSOR\PHQWEHQHILWVIRUWKHTXDUWHUVGXULQJ
ZKLFKWKH\´SHUIRUPHGWKHLUHPSOR\PHQWSULPDULO\LQ0LQQHVRWDµ7KRVHGHFLVLRQVZHUHDIILUPHG
E\XQHPSOR\PHQWODZMXGJHV 8/- 

6XSHULRU *ODVV DSSHDOHG DUJXLQJ DPRQJ RWKHU WKLQJV WKDW WKH 8/-V ´PLVLQWHUSUHWHG
¶FRYHUHG HPSOR\PHQW· DV GHILQHG LQ 0LQQ 6WDW   VXEG  D µ ZKLFK VWDWHV WKDW DQ
HPSOR\HH·VHQWLUHHPSOR\PHQWGXULQJDFDOHQGDUTXDUWHULVFRYHUHGSURYLGHGWKHHPSOR\PHQW
GXULQJ WKH TXDUWHU ZDV ´SHUIRUPHG SULPDULO\ LQ 0LQQHVRWDµ ([DPLQLQJ WKH VWDWXWH WKH &RXUW
FRQFOXGHGWKDW´WKHRQO\UHDVRQDEOHLQWHUSUHWDWLRQRI¶SULPDULO\·LV¶>F@KLHIO\PDLQO\·EHFDXVHWKH
FRQWH[W¬VXJJHVWVDTXDQWLWDWLYHQRWVHTXHQWLDOPHDQLQJµ$VVXFKWKH&RXUWKHOGWKDWZKHQDQ
HPSOR\HH SHUIRUPV PRUH WKDQ  RI KLV RU KHU KRXUV GXULQJ D TXDUWHU LQ 0LQQHVRWD WKH
HPSOR\PHQWZDV´SHUIRUPHGSULPDULO\LQ0LQQHVRWDµDQGWKHUHIRUHFRYHUHGXQGHUWKHVWDWXWH
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Winter v. Manpower, :/ 0LQQ&W$SS $
VLQJOH LQFLGHQW RI GLVFULPLQDWRU\ FRQGXFW FDQ EH VHULRXV HQRXJK WR
FRQVWLWXWHHPSOR\PHQWPLVFRQGXFWDQGPDNHDQHPSOR\HHLQHOLJLEOH
IRUXQHPSOR\PHQWEHQHILWV


Winter v. Manpower,  :/  0LQQ &W $SS   FRQVLGHUHG WKH LVVXH RI
ZKHWKHU D VLQJOHLQFLGHQW RI GLVFULPLQDWRU\ FRQGXFW FRXOG FRQVWLWXWH HPSOR\PHQW PLVFRQGXFW
PDNLQJ DQ LQGLYLGXDO LQHOLJLEOH IRU XQHPSOR\PHQW EHQHILWV  %DUWRQ :LQWHU EHJDQ ZRUNLQJ IRU
0DQSRZHU ,QF D VWDIILQJ FRPSDQ\  LQ 0D\   0DQSRZHU DVVLJQHG :LQWHU WR ZRUN RQ D
SURMHFWIRU0SHUIRUPLQJOLJKWDVVHPEO\ZRUN:LQWHU·VWHDPOHDGHURQWKH0SURMHFWZDV$PRV
:LOVRQD0HPSOR\HH2Q-XQH:LOVRQDVNHG:LQWHUWRFRXQWRXWDQGEULQJER[HV
WRWKHDVVHPEO\DUHD%XW:LQWHUGLGQRWIROORZWKDWLQVWUXFWLRQ:KHQ:LOVRQDVNHGZK\:LQWHU
GLGQRWGRDVKHZDVDVNHG:LQWHUVDLG´7KLVLV0QRW$IULFDµ+HODWHUH[SODLQHGWKDWKHPDGH
WKH FRPPHQW EHFDXVH ´KH ZRUNHG ZLWK /LEHULDQV LQ WKH SDVW DQG LQ KLV PLQG ¶$IULFD ZRXOG EH
SODJXHG E\ FRUUXSWLRQ SODJXHG E\ SHRSOH ZKR DFW LQ D SRPSRXV DXWKRULWDULDQ PDQQHU ZKR
DFWXDOO\GRQ·WJHWWKLQJVGRQHZHOOµ7KHQH[WGD\0DQSRZHUWHUPLQDWHG:LQWHU·VHPSOR\PHQW
DQGWROGKLPWKDWKLV´FRPPHQWDERXW$IULFD>ZDV@QRWWROHUDEOHµ

:LQWHUDSSOLHGIRUXQHPSOR\PHQWEHQHILWV0LQQHVRWD'HSDUWPHQWRI(PSOR\PHQWDQG
(FRQRPLF 'HYHORSPHQW '(('  GHQLHG :LQWHU·V DSSOLFDWLRQ EHFDXVH KLV WHUPLQDWLRQ ZDV IRU
HPSOR\PHQWPLVFRQGXFW:LQWHUDSSHDOHGWKHLQHOLJLELOLW\GHWHUPLQDWLRQ7KH8/-DOVRFRQFOXGHG
WKDW :LQWHU·V WHUPLQDWLRQ ZDV IRU HPSOR\PHQW PLVFRQGXFW  :LQWHU WKHQ DSSHDOHG WR WKH
0LQQHVRWD&RXUWRI$SSHDOV7KH&RXUWFRQFOXGHGWKDW´WKHHYLGHQFHDPSO\VXSSRUWVWKH8/-·V
GHWHUPLQDWLRQ WKDW :LQWHU YLRODWHG 0DQSRZHU·V UHDVRQDEOH DQWLGLVFULPLQDWLRQ SROLF\ DQG ZDV
GLVFKDUJHG IRU GRLQJ VRµ  7KH &RXUW WKHQ WXUQHG LWV DWWHQWLRQ WR :LQWHU·V ´VLQJOH LQFLGHQWµ
DUJXPHQW  7KH &RXUW H[SODLQHG WKDW ´WKHUH LV QR VLQJOHLQFLGHQW H[FHSWLRQ WR WKH VWDWXWRU\
GHILQLWLRQRIHPSOR\PHQWPLVFRQGXFWµWKHUHIRUHDVLQJOHLQFLGHQWFDQEHVHULRXVHQRXJKWREH
FRQVLGHUHG PLVFRQGXFW  +HUH :LQWHU·V GLVFULPLQDWRU\ FRPPHQW ZKLFK KH NQHZ YLRODWHG ERWK
0DQSRZHU·VDQG0·VSROLFLHV ZDVVHULRXVHQRXJKWRFRQVWLWXWHHPSOR\PHQWPLVFRQGXFW7KH
0LQQHVRWD &RXUW RI $SSHDOV DIILUPHG WKH 8/-·V GHFLVLRQ WKDW :LQWHU ZDV LQHOLJLEOH IRU
XQHPSOR\PHQWEHQHILWV

-
0,11(627$:+,67/(%/2:(5$&7


Friedlander v. Edwards Lifesciences LLC1:G 0LQQ 
7KH´JRRGIDLWKµUHTXLUHPHQWLQWKH0LQQHVRWD:KLVWOHEORZHU$FWQR
ORQJHUUHTXLUHVWKDWWKHHPSOR\HHSURYHWKDWWKH\ZHUH´H[SRVLQJDQ
LOOHJDOLW\µ


Friedlander v. Edwards Lifesciences LLC,  1:G  0LQQ   DQVZHUHG WKH
TXHVWLRQ RI ZKDW WKH WHUP ´JRRG IDLWKµ PHDQV LQ WKH 0LQQHVRWD :KLVWOHEORZHU $FW  -DPHV
)ULHGODQGHUDOOHJHGWKDWZKLOHHPSOR\HGDW(GZDUGV/LIHVFLHQFHVKLVVXSHUYLVRUVHQJDJHGLQLOOHJDO
DFWLYLWLHV³VXFK DV EUHDFK RI FRQWUDFW DQG EUHDFK RI ILGXFLDU\ GXW\ )ULHGODQGHU FODLPHG KH
UHSRUWHGFRQFHUQVDERXWKLVVXSHUYLVRU·VEHKDYLRUDQGZDVWROGWKDWWKH\´DOUHDG\NQHZDERXW
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WKHFRQGXFWLQTXHVWLRQµ$IWHUUHSRUWLQJKLVFRQFHUQV)ULHGODQGHU·VHPSOR\PHQWZLWK(GZDUGV
/LIHVFLHQFHVZDVWHUPLQDWHG

)ULHGODQGHU ILOHG VXLW DOOHJLQJ ZURQJIXO WHUPLQDWLRQ LQ YLRODWLRQ RI WKH 0LQQHVRWD
:KLVWOHEORZHU $FW 0:$  (GZDUGV /LIHVFLHQFHV PRYHG IRU VXPPDU\ MXGJPHQW DUJXLQJ WKDW
EHFDXVH)ULHGODQGHUPDGHKLVUHSRUWWRLQGLYLGXDOVZKRDOUHDG\NQHZRIKLVVXSHUYLVRU·VDOOHJHGO\
XQODZIXOFRQGXFW)ULHGODQGHUGLGQRWLQIDFW´H[SRVHDQLOOHJDOLW\µ7KDWPHDQW)ULHGODQGHUGLGQRW
PDNH D UHSRUW LQ ´JRRG IDLWKµ DQG WKHUHIRUH ZDV QRW SURWHFWHG E\ WKH 0:$ 7R VXSSRUW WKLV
DUJXPHQW(GZDUGV/LIHVFLHQFHVUHOLHGRQWKHFRPPRQODZGHILQLWLRQRI´JRRGIDLWKµLQObst v.
Microtron, Inc. ZKLFK UHTXLUHG D SRWHQWLDO ZKLVWOHEORZHU WR KDYH DFWHG ´ZLWK WKH SXUSRVH RI
H[SRVLQJDQLOOHJDOLW\µ&RQYHUVHO\)ULHGODQGHUDUJXHGWKDWWKHFRPPRQODZGHILQLWLRQRI´JRRG
IDLWKµZDVDEURJDWHGE\WKH0:$·VDPHQGPHQWZKLFKSURYLGHGDGHILQLWLRQIRU´JRRGIDLWKµ
WKDWGLGQRWLQFOXGHH[SRVLQJDQLOOHJDOLW\

7KH0LQQHVRWD'LVWULFW&RXUWVWDWHGLW´ZDVQRWDZDUHRIDQ\FRQWUROOLQJSUHFHGHQWWKDW
GHFLGHVWKHTXHVWLRQRIZKHWKHUWKHDPHQGPHQWVWRWKH>0:$@HOLPLQDWHGWKHH[SRVHDQ
LOOHJDOLW\UHTXLUHPHQWµDQGFHUWLILHGWKHTXHVWLRQWRWKH0LQQHVRWD6XSUHPH&RXUWIRUUHVROXWLRQ
7KH0LQQHVRWD6XSUHPH&RXUWKHOGWKDWWKHFRPPRQODZGHILQLWLRQRI´JRRGIDLWKµXQGHUWKH
0LQQHVRWD:KLVWOHEORZHU$FW 0:$ ³ZKLFKUHTXLUHVWKDWDSRWHQWLDOZKLVWOHEORZHU´DFWZLWKWKH
SXUSRVHRIH[SRVLQJDQLOOHJDOLW\µ³ZDVDEURJDWHGE\WKHGHILQLWLRQRI´JRRGIDLWKµSURYLGHGLQ
WKH0:$·VDPHQGPHQW%RWWRPOLQHHPSOR\HHVQRORQJHUKDYHWRSURYHWKDWWKH\ZHUH
DFWLQJ ZLWK WKH SXUSRVH RI H[SRVLQJ DQ LOOHJDOLW\ WR SUHYDLO RQ D 0LQQHVRWD :KLVWOHEORZHU $FW
FODLP

.

:25.(56&203(16$7,21




Sanchez v. Dahlke Trailer Sales, Inc.1:G 0LQQ 
$QXQGRFXPHQWHGZRUNHUFDQPDLQWDLQDUHWDOLDWRU\GLVFKDUJHDFWLRQ
XQGHUWKH0LQQHVRWD:RUNHUV&RPSHQVDWLRQ$FW


,Q Sanchez v. Dahlke Trailer Sales, Inc.,  1:G  0LQQ   $QLEDO 6DQFKH]
LPPLJUDWHG WR WKH 8QLWHG 6WDWHV EXW KH ZDV QRW DXWKRUL]HG WR ZRUN LQ WKH 8QLWHG 6WDWHV  +H
REWDLQHGHPSOR\PHQWZLWK'DKONH7UDLOHU6DOHVDQGLQ6HSWHPEHULQMXUHGKLVOHJQHFNDQG
EDFNZKLOHXVLQJDVDQGEODVWHU+HILOHGIRUZRUNHUVFRPSHQVDWLRQEHQHILWV'XULQJKLVGHSRVLWLRQ
LQWKDWFDVH6DQFKH]GLVFORVHGWKDWKHZDVQRWHOLJLEOHWRZRUNLQWKH8QLWHG6WDWHV7KHQH[WGD\
'DKONH SODFHG 6DQFKH] RQ DQ LQGHILQLWH XQSDLG OHDYH RI DEVHQFH  6DQFKH] ILOHG VXLW FODLPLQJ
ZRUNHUV FRPSHQVDWLRQ UHWDOLDWLRQ  7KH 0LQQHVRWD &RXUW RI $SSHDOV KDG WR GHWHUPLQH DV D
SUHOLPLQDU\ PDWWHU LI DQ XQGRFXPHQWHG ZRUNHU FRXOG PDLQWDLQ D ZRUNHUV FRPSHQVDWLRQ
UHWDOLDWLRQFDXVHRIDFWLRQ7KH&RXUWFRQFOXGHGWKDWWKH,PPLJUDWLRQ5HIRUP&RQWURO$FWGRHV
QRWSUHFOXGHDQXQGRFXPHQWHGZRUNHUIURPPDLQWDLQLQJDUHWDOLDWRU\GLVFKDUJHFDXVHRIDFWLRQ
XQGHUWKH0LQQHVRWD:RUNHUV·&RPSHQVDWLRQ$FW
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7KHFDVHWKHQZHQWWRWKH0LQQHVRWD6XSUHPH&RXUWZKLFKDIILUPHGWKH&RXUWRI$SSHDOV
RSLQLRQLQDGHFLVLRQ'DKONHDUJXHGWKDWWKHIHGHUDO,5&$SUHHPSWHGWKH0LQQHVRWD:RUNHUV
&RPSHQVDWLRQ$FW·VDQWLUHWDOLDWLRQSURYLVLRQXQGHUWKH6XSUHPDF\&ODXVHRIWKH8QLWHG6WDWHV
&RQVWLWXWLRQ  'DKONH EHOLHYHG WKDW WKH WZR SURYLVLRQV ZHUH LQ FRQIOLFW EHFDXVH WKH 0LQQHVRWD
:RUNHUV&RPSHQVDWLRQ$FW·VDQWLUHWDOLDWLRQSURYLVLRQUHTXLUHVWKDW'DKONHFRQWLQXHWRHPSOR\
6DQFKH] ZKHUHDV WKH ,5&$ SURKLELWV 'DKONH IURP NQRZLQJO\ HPSOR\LQJ DQ XQGRFXPHQWHG
ZRUNHU7KH0LQQHVRWD6XSUHPH&RXUWUHMHFWHG'DKONH·VSUHHPSWLRQDUJXPHQWVWDWLQJWKDWWKH
DQWLUHWDOLDWLRQSURYLVLRQLQ0LQQHVRWD·V:RUNHUV&RPSHQVDWLRQ$FWGLGQRWFRQIOLFWZLWKWKH,5&$
7KH &RXUW H[SODLQHG WKDW WKH DQWLUHWDOLDWLRQ SURYLVLRQ GLG QRW UHTXLUH 'DKONH WR FRQWLQXH
HPSOR\LQJ6DQFKH]DIWHULWNQHZWKDWKHZDVXQGRFXPHQWHGUDWKHUWKHDQWLUHWDOLDWLRQSURYLVLRQ
SURKLELWHG'DKONHIURPGLVFKDUJLQJ6DQFKH]EHFDXVHKHVRXJKWZRUNHU·VFRPSHQVDWLRQEHQHILWV
7KH6XSUHPH&RXUWVWDWHGWKDW´WKH,5&$·VDLPLVWRGLVFRXUDJHHPSOR\PHQWRIXQGRFXPHQWHG
ZRUNHUVUHPRYLQJODERUSURWHFWLRQVZRXOGXQGHUPLQHWKDWJRDOE\PDNLQJWKHHPSOR\PHQWRI
XQGRFXPHQWHG ZRUNHUV FRVWHIIHFWLYHµ 7KH 0LQQHVRWD 6XSUHPH &RXUW KHOG WKDW DQ
XQGRFXPHQWHGZRUNHUFDQPDLQWDLQDUHWDOLDWRU\GLVFKDUJHFODLPXQGHUWKH0LQQHVRWD:RUNHUV
&RPSHQVDWLRQ$FW


Halvorson v. B&F Fastener Supply  1:G  0LQQ  
5HTXHVWVIRUWHUPLQDWLRQRIUHKDELOLWDWLRQEHQHILWVUHTXLUHVDVKRZLQJ
RI´JRRGFDXVHµDVGHILQHGE\0LQQ6WDWVXEG D 


7KHLVVXHLQHalvorson v. B&F Fastener Supply, 1:G 0LQQ ZDVZKDWOHJDO
VWDQGDUGJRYHUQVDUHTXHVWWRWHUPLQDWHUHKDELOLWDWLRQEHQHILWVDZDUGHGWRDQHPSOR\HHDVSDUW
RIDFRPSHQVDEOHZRUNHUV·FRPSHQVDWLRQLQMXU\-XOLH+DOYRUVRQKDGDZRUNUHODWHGLQMXU\IRU
ZKLFKVKHZDVDZDUGHGZRUNHUV·FRPSHQVDWLRQEHQHILWVLQFOXGLQJUHKDELOLWDWLRQVHUYLFHVFRYHUHG
E\ % ) )DVWHQHU·V LQVXUDQFH SROLF\ +DOYRUVRQ ZDV RXW RI ZRUN RYHU WZR\HDUV EXW HYHQWXDOO\
IRXQG SDUWWLPH HPSOR\PHQW ZLWK DQRWKHU HPSOR\HU  % ) )DVWHQHU ILOHG D UHTXHVW WR HQG
UHKDELOLWDWLRQ VHUYLFHV FODLPLQJ +DOYRUVRQ ZDV QR ORQJHU D ´TXDOLILHG HPSOR\HHµ HOLJLEOH IRU
UHKDELOLWDWLRQ EHQHILWV EHFDXVH VKH KDG REWDLQHG ´VXLWDEOH JDLQIXO HPSOR\PHQWµ SHU 0LQQ 5
7KHFRPSHQVDWLRQMXGJHDJUHHGZLWK% ))DVWHQHUWKDW+DOYRUVRQZDVQRORQJHUD
´TXDOLILHGHPSOR\HHµGXHWRKHUSDUWWLPHHPSOR\PHQW

+DOYRUVRQDSSHDOHGWRWKH:RUNHUV·&RPSHQVDWLRQ&RXUWRI$SSHDOV :&&$ 7KH:&&$
UHYHUVHGILQGLQJWKDW´HYHU\UHTXHVWWRWHUPLQDWHUHKDELOLWDWLRQVHUYLFHVLVVXEMHFWWRWKH¶JRRG
FDXVH·VWDQGDUGLQ0LQQ6WDWVXEG D µDQGWKDWWKHFRPSHQVDWLRQMXGJHUHOLHGRQWKH
GHILQLWLRQVLQ0LQQ5LQHUURU7KH0LQQHVRWD6XSUHPH&RXUWDIILUPHGKROGLQJWKDWLQ
DGGLWLRQWRILOLQJDUHTXHVWWRWHUPLQDWHUHKDELOLWDWLRQEHQHILWVWKHHPSOR\HUPXVWDOVRPDNH´D
VKRZLQJRIJRRGFDXVHµDVHQXPHUDWHGLQ0LQQ6WDW6XEG D 7KH&RXUWVWDWHGWKDW
WKHUH ´LV QRWKLQJ DEVXUG DERXW FUHDWLQJ D SURFHGXUDO IUDPHZRUN IRU WKH PRGLILFDWLRQ RI D
UHKDELOLWDWLRQSODQSDUWLFXODUO\RQHWKDWDOORZVWKHSDUWLHVWROLWLJDWHWKHTXHVWLRQRIWHUPLQDWLRQ
DQG JXDUGV DJDLQVW WKH SUHPDWXUH RU HUURQHRXV WHUPLQDWLRQ RI D UHFLSLHQW·V UHKDELOLWDWLRQ
EHQHILWVµ


3DJH_



Hohlt v. University of Minnesota  1:G  0LQQ   $Q
HPSOR\HH UHPDLQV ´LQ WKH FRXUVH RI HPSOR\PHQWµ IRU D UHDVRQDEOH
SHULRGEH\RQGWKHLUDFWXDOZRUNLQJKRXUVSURYLGHGWKHHPSOR\HHLV
HQJDJLQJLQDFWLYLWLHVWKDWDUH´UHDVRQDEO\LQFLGHQWDOWRHPSOR\PHQWµ
VXFKDVZDONLQJWRWKHHPSOR\HH·VYHKLFOH


,QHohlt v. University of Minnesota, 1:G 0LQQ -RVHSKLQH+RKOWVOLSSHG
DQG IHOO RQ DQ LF\ VLGHZDON ZKLOH ZDONLQJ IURP KHU RIILFH WR KHU FDU ZKLFK ZDV SDUNHG LQ KHU
HPSOR\HU·V SDUNLQJ UDPS +RKOW ILOHG D FODLP IRU ZRUNHUV· FRPSHQVDWLRQ EHQHILWV ZKLFK ZDV
GHQLHG7KHFRPSHQVDWLRQMXGJHIRXQGWKDW+RKOW·VLQMXU\´GLGQRWDULVHRXWRIKHUHPSOR\PHQWµ
DV WKH KD]DUG i.e., WKH VOLSSHU\ VLGHZDON  ZDV QRW XQLTXH WR KHU HPSOR\PHQW 7KH :RUNHUV·
&RPSHQVDWLRQ &RXUW RI $SSHDOV :&&$  UHYHUVHG KROGLQJ WKDW +RKOW·V LQMXU\ RFFXUUHG ´LQ WKH
FRXUVHRIHPSOR\PHQWµ

7KH 0LQQHVRWD 6XSUHPH &RXUW DIILUPHG ILQGLQJ WKDW WKH KD]DUG RULJLQDWHG GXULQJ WKH
FRXUVHRI+RKOW·VHPSOR\PHQWEHFDXVHVKH´ZDVPRYLQJIURPRQHSDUWRIKHUHPSOR\HU·VSUHPLVHV
WR DQRWKHUµ DQG VKH ZDV QRW WKHUH ´DV D PHPEHU RI WKH JHQHUDO SXEOLF EXW EHFDXVH RI KHU
HPSOR\PHQWµ6RWKHUHZDVDFDXVDOFRQQHFWLRQEHWZHHQKHUHPSOR\PHQWDQGKHULQMXU\ZKLFK
VDWLVILHGWKH´DULVLQJRXWRIµUHTXLUHPHQW7KHQWKH&RXUWQRWHGWKDWDQHPSOR\HHUHPDLQV´LQWKH
FRXUVH RI HPSOR\PHQWµ IRU ´D UHDVRQDEOH SHULRG EH\RQG DFWXDO ZRUNLQJ KRXUVµ LI HQJDJLQJ LQ
DFWLYLWLHV ´UHDVRQDEO\ LQFLGHQWDO WR HPSOR\PHQWµ 8QGHU WKLV VWDQGDUG WKH &RXUW IRXQG OHDYLQJ
ZRUNDQGZDONLQJRQDQHPSOR\HUPDLQWDLQHGVLGHZDONWRDQHPSOR\HURZQHGSDUNLQJUDPSZDV
´UHDVRQDEO\LQFLGHQWDOµWRHPSOR\PHQW)RUWKRVHUHDVRQVWKH6XSUHPH&RXUWKHOGWKDW´+ROKW·V
LQMXU\ERWKDURVHRXWRIDQGZDVLQWKHFRXUVHRIKHUHPSOR\PHQWµ


Daniel v. City of Minneapolis,  :/  0LQQ &W $SS
   7KH 6XSUHPH &RXUW KROGLQJ WKDW :RUNHU &RPSHQVDWLRQ
$FW H[FOXVLYLW\ SUHYDLOV RYHU 0+5$ H[FOXVLYLW\ LV VWLOO ELQGLQJ
SUHFHGHQW

,Q Daniel v. City of Minneapolis,  :/  0LQQ &W $SS   .HLWK 'DQLHO
ZRUNHGDVDILUHILJKWHUZLWKWKH0LQQHDSROLV)LUH'HSDUWPHQW'DQLHOH[SHULHQFHGPDQ\ZRUN
UHODWHG LQMXULHV IRU ZKLFK KH VRXJKW ZRUNHUV FRPSHQVDWLRQ EHQHILWV LQFOXGLQJ VHYHUDO DQNOH
LQMXULHV'DQLHO·VGRFWRUJDYHKLPZRUNUHVWULFWLRQVWKDWUHTXLUHGKLPWRZHDUWHQQLVVKRHV7KH
SDUWLHVHQJDJHGLQQXPHURXVDFFRPPRGDWLRQGLVFXVVLRQVDERXW'DQLHO·VZRUNUHVWULFWLRQVEXW
ZHUHXQDEOHWRDJUHHRQIRRWZHDUIRU'DQLHO,Q'HFHPEHU'DQLHOILOHGVXLWDJDLQVWWKH&LW\
RI0LQQHDSROLVFODLPLQJGLVDELOLW\GLVFULPLQDWLRQIDLOXUHWRDFFRPPRGDWHUHWDOLDWLRQDQGZRUNHUV
FRPSHQVDWLRQUHWDOLDWLRQ7KHFLW\PRYHGIRUVXPPDU\MXGJPHQWFODLPLQJWKDWWKHGLVWULFWFRXUW
ODFNHGVXEMHFWPDWWHUMXULVGLFWLRQRYHU'DQLHO·V05+$FODLPVGXHWRWKHH[FOXVLYLW\SURYLVLRQLQ
WKH:RUNHUV&RPSHQVDWLRQ$FW7KHGLVWULFWFRXUWGHQLHGWKHFLW\·VPRWLRQDQGWKHFLW\DSSHDOHG
WKDWGHQLDO




3DJH_

7KH 0LQQHVRWD &RXUW RI $SSHDOV QRWHG WKDW 'DQLHO·V 0+5$ FODLPV ZHUH EDVHG RQ D
ZRUNSODFHLQMXU\WKDWLVFRPSHQVDEOHXQGHUWKH:&$7KH&RXUWH[SODLQHGWKDWLQKarst v. F.C.
Hayer Co. WKH 0LQQHVRWD 6XSUHPH &RXUW KHOG WKDW WKH :&$·V H[FOXVLYLW\ SURYLVLRQ EDUV DQ
HPSOR\HH·V 0+5$ FODLP IRU GLVDELOLW\ GLVFULPLQDWLRQ  ,Q RWKHU ZRUGV WKH :&$·V H[FOXVLYLW\
SURYLVLRQSUHYDLOVRYHUWKH0+5$·VH[FOXVLYLW\SURYLVLRQ7KH&RXUWRI$SSHDOVVWDWHGWKDW´Karst
LVVWLOOELQGLQJSUHFHGHQWWKHVXSUHPHFRXUWKDVQRWRYHUUXOHGLWDQGWKLV>DSSHOODWH@FRXUWKDVQR
DXWKRULW\WRFKDOOHQJHWKHUXOLQJVRIWKHVXSUHPHFRXUWµ2QWKDWEDVLVWKH0LQQHVRWD&RXUWRI
$SSHDOVKHOGWKDWWKHGLVWULFWFRXUWGLGQRWKDYHVXEMHFWPDWWHUMXULVGLFWLRQRYHU'DQLHO·VFODLPV
XQGHUWKH0+5$EHFDXVHWKRVHFODLPVZHUHEDUUHGE\WKH:&$·VH[FOXVLYLW\SURYLVLRQ



3DJH_

3OHQDU\7XHVGD\

7KH((2&8SGDWH
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K^ƚĂĨĨŝŶŐŚĂŶŐĞƐ
Ă͘ ƉƉŽŝŶƚĞĞƐ;ŽŵŵŝƐƐŝŽŶĞƌƐ͕'ĞŶĞƌĂůŽƵŶƐĞůͿ
ď͘ ^ĞŶŝŽƌƐƚĂĨĨ;Ğ͘Ő͕͘ĨŝƌƐƚŚŝĞĨĂƚĂKĨĨŝĐĞƌͿ

KWƌŝŽƌŝƚŝĞƐ
Ă͘ K^ƚƌĂƚĞŐŝĐWůĂŶĨŽƌ&zƐϮϬϭϴͲϮϬϮϮ;&ĞďƌƵĂƌǇϮϬϭϴͿ
ď͘ K^ƚƌĂƚĞŐŝĐŶĨŽƌĐĞŵĞŶƚWůĂŶ&zƐϮϬϭϳͲϮϬϮϭ;^WͿ;KĐƚŽďĞƌϮϬϭϲͿ
Đ͘ KWƵďůŝĐWŽƌƚĂů

KĂƚĂƌĞ͗ŚĂƌŐĞƐĂŶĚ>ŝƚŝŐĂƚŝŽŶ
Ă͘ ŚĂƌŐĞƐĨŝůĞĚǁŝƚŚK&zϭϵϵϳͲ&zϮϬϭϳ;ƚŚƌŽƵŐŚ^ĞƉƚĞŵďĞƌϯϬ͕ϮϬϭϳͿ
ŝ͘ ŚĂƌŐĞƐdĂůůŝĞĚďǇ^ƚĂƚĞĂŶĚĂƐŝƐĨŽƌ&zϮϬϭϳ
ŝŝ͘ ŚĂƌŐĞƐdĂůůŝĞĚďǇ^ƚĂƚĞĂŶĚĂƐŝƐĨŽƌ&zϮϬϬϵͲϮϬϭϳ;ĚƌŽƉĚŽǁŶŵĞŶƵďǇ
^ƚĂƚĞͿ
ď͘ >ŝƚŝŐĂƚŝŽŶĨŝůĞĚďǇK&zϭϵϵϳͲ&zϮϬϭϳ;ƚŚƌŽƵŐŚ^ĞƉƚĞŵďĞƌϯϬ͕ϮϬϭϳͿ
Đ͘ K&zϮϬϭϳŶĚͲŽĨͲzĞĂƌWƌĞƐƐZĞůĞĂƐĞ;EŽǀĞŵďĞƌϭϱ͕ϮϬϭϳͿ

KhƉĚĂƚĞďǇWŽůŝĐǇWƌŝŽƌŝƚǇ

ůůWŽůŝĐǇWƌŝŽƌŝƚŝĞƐ͗DĐ>ĂŶĞŽ͘ǀ͘K͕ϭϯϳ^͘ƚ͘ϭϭϱϵ;ϮϬϭϳͿ͘dŚĞ^ƵƉƌĞŵĞŽƵƌƚ
ƐƚĂƚĞĚƚŚĂƚĂĚŝƐƚƌŝĐƚĐŽƵƌƚƐŚŽƵůĚŶŽƚƵƐĞĂŶKƐƵďƉŽĞŶĂĞŶĨŽƌĐĞŵĞŶƚ
ƉƌŽĐĞĞĚŝŶŐƵŶĚĞƌdŝƚůĞs//ĂƐĂŶŽƉƉŽƌƚƵŶŝƚǇƚŽƚĞƐƚƚŚĞƐƚƌĞŶŐƚŚŽĨƚŚĞƵŶĚĞƌůǇŝŶŐ
ĐŽŵƉůĂŝŶƚ͕ďƵƚƐŚŽƵůĚŝŶƐƚĞĂĚƐĂƚŝƐĨǇŝƚƐĞůĨƚŚĂƚƚŚĞĐŚĂƌŐĞƵŶĚĞƌŝŶǀĞƐƚŝŐĂƚŝŽŶŝƐ
ǀĂůŝĚĂŶĚƚŚĂƚƚŚĞŵĂƚĞƌŝĂůƌĞƋƵĞƐƚĞĚŝƐƌĞůĞǀĂŶƚƚŽƚŚĞĐŚĂƌŐĞ͘/ĨƚŚĞĚŝƐƚƌŝĐƚĐŽƵƌƚ
ĨŝŶĚƐƚŚĞĐŚĂƌŐĞǀĂůŝĚĂŶĚƚŚĞŝŶĨŽƌŵĂƚŝŽŶƌĞƋƵĞƐƚĞĚƌĞůĞǀĂŶƚ͕ƚŚĞŶ͞ƚŚĞĚŝƐƚƌŝĐƚ
ĐŽƵƌƚƐŚŽƵůĚĞŶĨŽƌĐĞƚŚĞƐƵďƉŽĞŶĂƵŶůĞƐƐƚŚĞĞŵƉůŽǇĞƌĞƐƚĂďůŝƐŚĞƐƚŚĂƚƚŚĞ
ƐƵďƉŽĞŶĂŝƐ͚ƚŽŽŝŶĚĞĨŝŶŝƚĞ͕͛ŚĂƐďĞĞŶŝƐƐƵĞĚĨŽƌĂŶ͚ŝůůĞŐŝƚŝŵĂƚĞƉƵƌƉŽƐĞ͕͛ŽƌŝƐ
ƵŶĚƵůǇďƵƌĚĞŶƐŽŵĞ͘͟^ƉĞĐŝĨŝĐĂůůǇ͕ƌĞƐŽůǀŝŶŐĂĐŝƌĐƵŝƚƐƉůŝƚ͕ƚŚĞ^ƵƉƌĞŵĞŽƵƌƚŚĞůĚ
ƚŚĂƚĂĐŽƵƌƚŽĨĂƉƉĞĂůƐƐŚŽƵůĚƌĞǀŝĞǁĂĚŝƐƚƌŝĐƚĐŽƵƌƚ͛ƐĚĞĐŝƐŝŽŶƚŽĞŶĨŽƌĐĞŽƌƋƵĂƐŚ
ĂŶKƐƵďƉŽĞŶĂĨŽƌĂďƵƐĞŽĨĚŝƐĐƌĞƚŝŽŶ͕ƌĂƚŚĞƌƚŚĂŶĚĞŶŽǀŽ͘

ϭ


Ă͘ ůŝŵŝŶĂƚŝŶŐĂƌƌŝĞƌƐŝŶZĞĐƌƵŝƚŵĞŶƚĂŶĚ,ŝƌŝŶŐ

ŝ͘ Kǀ͘ĂƐƐWƌŽ^ŚŽƉƐ͕EŽ͘ϭϭͲĐǀͲϯϰϮϱ;^͘͘dĞǆ͘ͿĐůĂŝŵĞĚĨĂŝůƵƌĞƚŽŚŝƌĞ
ĨƌŝĐĂŶŵĞƌŝĐĂŶĂŶĚ,ŝƐƉĂŶŝĐĂƉƉůŝĐĂŶƚƐŶĂƚŝŽŶǁŝĚĞĂŶĚƌĞƚĂůŝĂƚŝŽŶĨŽƌ
ĐŽŵƉůĂŝŶŝŶŐ͘ŽŶƐĞŶƚĚĞĐƌĞĞĞŶƚĞƌĞĚŽŶ:ƵůǇϮϱ͕ϮϬϭϳĨŽƌΨϭϬ͘ϱŵŝůůŝŽŶ
ĂŶĚĐŽŵŵŝƚŵĞŶƚƚŽƐƚƌĞŶŐƚŚĞŶĂŶĚŝŵƉƌŽǀĞŚŝƌŝŶŐĂŶĚƌĞĐƌƵŝƚŝŶŐ
ƉƌĂĐƚŝĐĞƐĨŽƌĨƌŝĐĂŶͲŵĞƌŝĐĂŶƐĂŶĚ,ŝƐƉĂŶŝĐƐƉůƵƐƌĞĐŽƌĚŬĞĞƉŝŶŐĂŶĚ
ƌĞƉŽƌƚŝŶŐƉƌĂĐƚŝĐĞƐ͘

ŝŝ͘ Kǀ͘ZŽƐĞďƵĚZĞƐƚĂƵƌĂŶƚ͕ŝǀ͘ĐƚŝŽŶEŽ͘ϭϯͲĐǀͲϲϲϱϲ;E͘͘/ůů͘ͿĐůĂŝŵĞĚ
ĨĂŝůƵƌĞƚŽŚŝƌĞĨƌŝĐĂŶŵĞƌŝĐĂŶƐŝŶĂŶǇŽĨĐŽŵƉĂŶǇ͛ƐϭϯƌĞƐƚĂƵƌĂŶƚƐŝŶ
ŚŝĐĂŐŽĂƌĞĂ͕ƵƐĞŽĨƌĂĐŝĂůƐůƵƌƐďǇƚŚĞŽǁŶĞƌ͕ĂŶĚƌĞĐŽƌĚŬĞĞƉŝŶŐ
ǀŝŽůĂƚŝŽŶƐ͘ŽŶƐĞŶƚĚĞĐƌĞĞĞŶƚĞƌĞĚŽŶDĂǇϯϬ͕ϮϬϭϳĨŽƌΨϭ͘ϵŵŝůůŝŽŶĂŶĚ
ŽǀĞƌƐŝŐŚƚĨŽƌĨŽƵƌǇĞĂƌƐŽĨĐŽŵŵŝƚŵĞŶƚƚŽƉƌĂĐƚŝĐĞƐƉƌĞǀĞŶƚŝŶŐ
ĚŝƐĐƌŝŵŝŶĂƚŝŽŶĂŐĂŝŶƐƚĨƌŝĐĂŶŵĞƌŝĐĂŶĂŶĚ,ŝƐƉĂŶŝĐĂƉƉůŝĐĂŶƚƐĂƐǁĞůůĂƐ
ƚƌĂŝŶŝŶŐ͕ƉŽƐƚŝŶŐ͕ĂŶĚƌĞĐŽƌĚŬĞĞƉŝŶŐ͘EŽƚĞ͗KŶ^ĞƉƚĞŵďĞƌϮϭ͕ϮϬϭϳ͕ƚŚĞ
KĨŝůĞĚƐƵŝƚĂŐĂŝŶƐƚZŽƐĞďƵĚZĞƐƚĂƵƌĂŶƚƐĂŐĂŝŶ͕ĐůĂŝŵŝŶŐƚŚĂƚĂƐĞƌǀĞƌ
ǁĂƐƐƵďũĞĐƚƚŽƐĞǆƵĂůŚĂƌĂƐƐŵĞŶƚĂŶĚƚŚĞŶƚĞƌŵŝŶĂƚŝŽŶĂĨƚĞƌƐŚĞ
ĐŽŵƉůĂŝŶĞĚĂŶĚŽďũĞĐƚĞĚƚŽĐŽŵƉĂŶǇĞŵƉůŽǇĞĞƐƌĞĨĞƌƌŝŶŐƚŽĨƌŝĐĂŶ
ŵĞƌŝĐĂŶƐďǇƌĂĐŝĂůƐůƵƌƐ͘

ŝŝŝ͘ Kǀ͘ŝƚǇ^ƉŽƌƚƐ͕ŝǀŝůĐƚŝŽŶEŽ͘ϭϳͲĐǀͲϲϲϵϮ;E͘͘/ůů͘ͿĨŝůĞĚŽŶ
^ĞƉƚĞŵďĞƌϭϴ͕ϮϬϭϳ͕ĐůĂŝŵƐĨĂŝůƵƌĞƚŽŚŝƌĞĂŶĚƉƌŽŵŽƚĞĨƌŝĐĂŶͲŵĞƌŝĐĂŶƐ
ĂŶĚ,ŝƐƉĂŶŝĐƐŝŶƚŽŵĂŶĂŐĞŵĞŶƚƉŽƐŝƚŝŽŶƐŝŶĨĂǀŽƌŽĨŚŝƌŝŶŐ<ŽƌĞĂŶƐƚŽĨŝůů
ŵĂŶĂŐĞŵĞŶƚƌŽůĞƐ͕ĂŶĚƐƵďũĞĐƚŝŶŐƚŚƌĞĞůĂĐŬƐĂůĞƐƉĞŽƉůĞƚŽŚĂƌĂƐƐŵĞŶƚ
ďĞĐĂƵƐĞŽĨƚŚĞŝƌƌĂĐĞ͘

ď͘ WƌŽƚĞĐƚŝŶŐsƵůŶĞƌĂďůĞtŽƌŬĞƌƐĂŶĚhŶĚĞƌƐĞƌǀĞĚŽŵŵƵŶŝƚŝĞƐ

ŝ͘ Kǀ͘tŝƐĐŽŶƐŝŶWůĂƐƚŝĐƐ͕EŽ͘ϭϰͲĐǀͲϲϲϯ;͘͘tŝƐĐ͘ͿĐůĂŝŵĞĚ
ĚŝƐĐƌŝŵŝŶĂƚŝŽŶĂŐĂŝŶƐƚĂŐƌŽƵƉŽĨ,ŵŽŶŐ;ĂŶĞƚŚŶŝĐŐƌŽƵƉŽĨƉĞŽƉůĞǁŚŽ
ůŝǀĞŝŶŚŝŶĂ͕sŝĞƚŶĂŵ͕>ĂŽƐĂŶĚdŚĂŝůĂŶĚͿĂŶĚ,ŝƐƉĂŶŝĐĞŵƉůŽǇĞĞƐďǇ
ĨŝƌŝŶŐƚŚĞŵďĞĐĂƵƐĞŽĨƚŚĞŝƌŶĂƚŝŽŶĂůŽƌŝŐŝŶ͘dǁŽͲǇĞĂƌĐŽŶƐĞŶƚĚĞĐƌĞĞ
ĞŶƚĞƌĞĚŽŶDĂǇϮϱ͕ϮϬϭϳ͕ƉƌŽǀŝĚĞƐΨϰϳϱ͕ϬϬϬ͖ƉƌŽŚŝďŝƚƐŶĂƚŝŽŶĂůŽƌŝŐŝŶ
ĚŝƐĐƌŝŵŝŶĂƚŝŽŶŝŶĚŝƐĐŚĂƌŐĞ͕ƚĞƌŵƐĂŶĚĐŽŶĚŝƚŝŽŶƐŽĨĞŵƉůŽǇŵĞŶƚ͕ĂŶĚ
ƌĞƚĂůŝĂƚŝŽŶ͖ƌĞƋƵŝƌĞƐƌĞǀŝƐŝŶŐƉĞƌƐŽŶŶĞůĚŽĐƵŵĞŶƚƐƚŽƌĞĨůĞĐƚƚŚĂƚ
ĐůĂŝŵĂŶƚƐǀŽůƵŶƚĂƌŝůǇƌĞƐŝŐŶĞĚ͖ƚƌĂŝŶŝŶŐŽŶĚŝƐĐƌŝŵŝŶĂƚŝŽŶĂŶĚƌĞƚĂůŝĂƚŝŽŶ͖
ƌĞƉŽƌƚŝŶŐŽŶƚĞƌŵŝŶĂƚŝŽŶƐĂŶĚŚŝƌĞƐ͕ĂƐǁĞůůĂƐĐŽŵƉůĂŝŶƚƐŽĨ
ĚŝƐĐƌŝŵŝŶĂƚŝŽŶŽƌƌĞƚĂůŝĂƚŝŽŶ͖ĂŶĚŶŽƚŝĐĞƉŽƐƚŝŶŐ͘Ϳ




Ϯ


ŝŝ͘

Kǀ͘ĂƐŚƌĞĂŵWůĂŶƚ͕/ŶĐ͕͘EŽ͘ϭ͗ϭϲͲĐǀͲϬϭϯϵϱ;͘͘Ăů͘ͿĐůĂŝŵĞĚƚŚĂƚ
ĂŐƌŽǁĞƌĂŶĚĚŝƐƚƌŝďƵƚŽƌŽĨŽƌĐŚŝĚƐŝŶŽƐWĂůŽƐ͕ĂůŝĨŽƌŶŝĂ͕ĚŝƐĐŚĂƌŐĞĚ
ĂŶĚĨĂŝůĞĚƚŽƌĞŚŝƌĞǁŽŵĞŶǁŚŽǁŽƌŬĞĚŽŶƚŚĞĨĂƌŵďĞĐĂƵƐĞŽĨƚŚĞŝƌ
ƉƌĞŐŶĂŶĐŝĞƐ͘&ŝǀĞͲǇĞĂƌŽŶƐĞŶƚĞĐƌĞĞĞŶƚĞƌĞĚŽŶKĐƚŽďĞƌϭϯ͕ϮϬϭϳ
ŝŶĐůƵĚĞĚΨϭϭϬ͕ϬϬϬŝŶĚĂŵĂŐĞƐ͕ĨŽƌǁŚŝĐŚĞĨĞŶĚĂŶƚ͛ƐƉĂƌƚŽǁŶĞƌĂŶĚ
ĂŶŽƚŚĞƌŵĂŶĂŐĞƌ͕ƉŽƐƐŝďůǇŽǁŶĞƌ͕ǁĞƌĞƉĞƌƐŽŶĂůůǇůŝĂďůĞ͘ĞĐƌĞĞ
ƉƌŽŚŝďŝƚƐƉƌĞŐŶĂŶĐǇĂŶĚƐĞǆĚŝƐĐƌŝŵŝŶĂƚŝŽŶĂŶĚƌĞƋƵŝƌĞƐĚĞĨĞŶĚĂŶƚƚŽ
ƌĞƚĂŝŶĂŶŝŶĚĞƉĞŶĚĞŶƚKŵŽŶŝƚŽƌƚŽŽǀĞƌƐĞĞĐƌĞĂƚŝŽŶŽĨƉŽůŝĐŝĞƐ͕
ƉƌŽĐĞĚƵƌĞƐ͕ĂŶĚƚƌĂŝŶŝŶŐ͘

ŝŝŝ͘

Kǀ͘sĂĚŽƌsĞŶƚƵƌĞƐ͕/ŶĐ͕͘ĚͬďͬĂdŽƚĂůYƵĂůŝƚǇƵŝůĚŝŶŐ^ĞƌǀŝĐĞƐ͕EŽ͘
ϭ͗ϭϳͲĐǀͲϬϬϭϴϯ;͘͘sĂ͘Ϳ͕ĐůĂŝŵĞĚƚŚĂƚĂƉƌŽǀŝĚĞƌŽĨĐŽŵŵĞƌĐŝĂůũĂŶŝƚŽƌŝĂů
ƐĞƌǀŝĐĞƐŝŶƚŚĞtĂƐŚŝŶŐƚŽŶ͕͕ĂƌĞĂƉĂŝĚƚŚĞĨĞŵĂůĞŚĂƌŐŝŶŐWĂƌƚǇůĞƐƐ
ƚŚĂŶĂŵĂůĞĐŽǁŽƌŬĞƌƉĞƌĨŽƌŵŝŶŐƐƵďƐƚĂŶƚŝĂůůǇƐŝŵŝůĂƌǁŽƌŬĂŶĚ
ĚŝƐĐŚĂƌŐĞĚŚĞƌŝŶƌĞƚĂůŝĂƚŝŽŶĨŽƌĐŽŵƉůĂŝŶŝŶŐĂďŽƵƚƚŚĞǁĂŐĞĚŝƐƉĂƌŝƚǇ
ĂŶĚƌĞƋƵĞƐƚŝŶŐĂǁĂŐĞŝŶĐƌĞĂƐĞ͘dǁŽͲǇĞĂƌĐŽŶƐĞŶƚĚĞĐƌĞĞĞŶƚĞƌĞĚŽŶ
:ĂŶƵĂƌǇϭϳ͕ϮϬϭϴƉƌŽǀŝĚĞƐďĂĐŬƉĂǇĂŶĚĐŽŵƉĞŶƐĂƚŽƌǇĚĂŵĂŐĞƐŽĨ
ĂƉƉƌŽǆŝŵĂƚĞůǇΨϯϲ͕ϰϬϬ͕ĞŶũŽŝŶƐƐĞǆĚŝƐĐƌŝŵŝŶĂƚŝŽŶǁŝƚŚƌĞƐƉĞĐƚƚŽǁĂŐĞƐ͕
ƌĞƋƵŝƌĞƐĂŶŶƵĂůƚƌĂŝŶŝŶŐ͕ƉƌŽŚŝďŝƚƐƌĞƚĂůŝĂƚŝŽŶƵŶĚĞƌƚŚĞWĂŶĚdŝƚůĞs//͕
ĂŶĚƌĞƋƵŝƌĞƐĚĞĨĞŶĚĂŶƚƚŽƌĞǀŝƐĞĂŶĚĚŝƐƚƌŝďƵƚĞŶĞǁKƉŽůŝĐŝĞƐ;ŝŶ
ŶŐůŝƐŚĂŶĚ^ƉĂŶŝƐŚͿǁŝƚŚĚŝƐĐƌŝŵŝŶĂƚŝŽŶĐŽŵƉůĂŝŶƚĂŶĚŝŶǀĞƐƚŝŐĂƚŝŽŶ
ƉƌŽĐĞĚƵƌĞƐ͘dŚĞĚĞĨĞŶĚĂŶƚĂůƐŽǁŝůůƌĞǀŝƐĞũŽďĚĞƐĐƌŝƉƚŝŽŶƐƚŽŝĚĞŶƚŝĨǇ
ĨĂĐƚŽƌƐƚŚĂƚĐŽƵůĚƌĞƐƵůƚŝŶĂŶŝŶĐƵŵďĞŶƚďĞŝŶŐƉĂŝĚŵŽƌĞƚŚĂŶƚŚĞƌĂƚĞ
ŽĨƉĂǇƌĞƋƵŝƌĞĚďǇƚŚĞĐŽůůĞĐƚŝǀĞďĂƌŐĂŝŶŝŶŐĂŐƌĞĞŵĞŶƚ͘

Kǀ͘ĞĂǀĞƌƐΖ/ŶĐ͕͘ĚͬďͬĂƌďǇΖƐ͕ĂƐĞEŽ͘ϭ͗ϭϴͲĐǀͲϬϬϭϱϬ;^͘͘ůĂ͘Ϳ͘KŶ
DĂƌĐŚϯϬ͕ϮϬϭϴ͕KĨŝůĞĚĂůĂǁƐƵŝƚĂŐĂŝŶƐƚĂŶƌďǇ͛ƐĨƌĂŶĐŚŝƐĞƌŽŶ
ďĞŚĂůĨŽĨƐĞǀĞƌĂůƚĞĞŶĂŐĞĞŵƉůŽǇĞĞƐ͘KĐůĂŝŵƐƚŚĂƚƚŚĞĐŽŵƉĂŶǇ
ŚŝƌĞĚĂƚĞĂŵůĞĂĚĞƌƚƌĂŝŶĞĞǁŝƚŚĂŬŶŽǁŶŚŝƐƚŽƌǇŽĨƐĞǆƵĂůŚĂƌĂƐƐŵĞŶƚ
ǁŚŽƌĞƉĞĂƚĞĚůǇƉƌĞƐƐƵƌĞĚǇŽƵŶŐĨĞŵĂůĞĞŵƉůŽǇĞĞƐƚŽŚĂǀĞƐĞǆǁŝƚŚŚŝŵ
ĂŶĚƌĞŐƵůĂƌůǇƵƐĞĚƐĞǆƵĂůůǇŐƌĂƉŚŝĐůĂŶŐƵĂŐĞƚŽĚĞƐĐƌŝďĞƚŚĞƐĞǆƵĂůĂĐƚƐ
ŚĞǁĂŶƚĞĚƚŽƉĞƌĨŽƌŵŽŶĨĞŵĂůĞĞŵƉůŽǇĞĞƐĂŶĚĐƵƐƚŽŵĞƌƐ͘KĂůƐŽ
ĂůůĞŐĞƐƚŚĂƚƚŚĞŚĂƌĂƐƐĞƌĚĞůŝďĞƌĂƚĞůǇƚŽƵĐŚĞĚŽŶĞĨĞŵĂůĞĞŵƉůŽǇĞĞŝŶĂŶ
ƵŶǁĞůĐŽŵĞĂŶĚƐĞǆƵĂůŵĂŶŶĞƌĂŶĚƚƌŝĞĚƚŽĨŽůůŽǁĨĞŵĂůĞĞŵƉůŽǇĞĞƐ
ŚŽŵĞ͘KĐŽŶƚĞŶĚƐƚŚĂƚĞŵƉůŽǇĞĞƐĐŽŵƉůĂŝŶĞĚĂďŽƵƚƚŚĞŚĂƌĂƐƐŵĞŶƚ
ƚŽƐƵƉĞƌǀŝƐŽƌƐĂŶĚŵĂŶĂŐĞƌƐ͕ĂŶĚƚŚĂƚƌďǇ͛ƐĨĂŝůĞĚƚŽĂĐƚĨŽƌƐĞǀĞƌĂů
ŵŽŶƚŚƐƵŶƚŝůƚŚĞŚĂƌĂƐƐĞƌƉŚǇƐŝĐĂůůǇŝŶũƵƌĞĚŽŶĞŽĨƚŚĞǀŝĐƚŝŵƐ͘K͛Ɛ
ůĂǁƐƵŝƚƐĞĞŬƐŵŽŶĞƚĂƌǇĚĂŵĂŐĞƐ͕ŝŶĐůƵĚŝŶŐĐŽŵƉĞŶƐĂƚŽƌǇĂŶĚƉƵŶŝƚŝǀĞ
ĚĂŵĂŐĞƐ͕ĂŶĚŝŶũƵŶĐƚŝǀĞƌĞůŝĞĨ͘

ŝǀ͘





ϯ


Đ͘ ĚĚƌĞƐƐŝŶŐ^ĞůĞĐƚĞĚŵĞƌŐŝŶŐĂŶĚĞǀĞůŽƉŝŶŐ/ƐƐƵĞƐ

ŝ͘ /ŶĨůĞǆŝďůĞ>ĞĂǀĞWŽůŝĐŝĞƐĂŶĚYƵĂůŝĨŝĐĂƚŝŽŶ^ƚĂŶĚĂƌĚƐ

ϭ͘ ^ĞǀĞƌƐŽŶǀ͘,ĞĂƌƚůĂŶĚtŽŽĚĐƌĂĨƚ͕/ŶĐ͕͘ϴϳϮ&͘ϯĚϰϳϲ;ϳƚŚŝƌ͘
ϮϬϭϳͿ͕ĐĞƌƚ͘ĚĞŶŝĞĚ͕ϮϬϭϴt>ϰϴϵϮϭϬ;h͘^͘Ɖƌ͘Ϯ͕ϮϬϭϴͿ͘
ZĂǇŵŽŶĚ^ĞǀĞƌƐŽŶŚĂĚďĂĐŬŵǇĞůŽƉĂƚŚǇĂŶĚĞǆƉĞƌŝĞŶĐĞĚĂĨůĂƌĞͲ
ƵƉƚŚĂƚĐĂƵƐĞĚŚŝŵƐŝŐŶŝĨŝĐĂŶƚƉĂŝŶĂŶĚƌĞƋƵŝƌĞĚŚŝŵƚŽƚĂŬĞϭϮ
ǁĞĞŬƐŽĨ&D>ůĞĂǀĞ͘,ĞǁĂƐƐĐŚĞĚƵůĞĚƚŽŚĂǀĞƐƵƌŐĞƌǇŽŶƚŚĞ
ůĂƐƚĚĂǇŽĨŚŝƐůĞĂǀĞĂŶĚƌĞƋƵĞƐƚĞĚĂŶĂĚĚŝƚŝŽŶĂůƚǁŽƚŽƚŚƌĞĞ
ŵŽŶƚŚƐŽĨĨĨŽƌƌĞĐŽǀĞƌǇ͘dŚĞĚĞĨĞŶĚĂŶƚƚĞƌŵŝŶĂƚĞĚŚŝŵ͕ďƵƚƚŽůĚ
^ĞǀĞƌƐŽŶŚĞĐŽƵůĚƌĞͲĂƉƉůǇĨŽƌǁŽƌŬǁŚĞŶŚĞŚĂĚƌĞĐŽǀĞƌĞĚ͘
^ĞǀĞƌƐŽŶƐƵĞĚ͕ĐůĂŝŵŝŶŐƚŚĞĚĞĨĞŶĚĂŶƚĨĂŝůĞĚƚŽƉƌŽǀŝĚĞĂ
ƌĞĂƐŽŶĂďůĞĂĐĐŽŵŵŽĚĂƚŝŽŶ͘dŚĞĐŽƵƌƚŽĨĂƉƉĞĂůƐĂĨĨŝƌŵĞĚƚŚĞ
ĚŝƐƚƌŝĐƚĐŽƵƌƚ͛ƐŐƌĂŶƚŽĨƐƵŵŵĂƌǇũƵĚŐŵĞŶƚĨŽƌƚŚĞĚĞĨĞŶĚĂŶƚ͕ƌĞͲ
ĂĨĨŝƌŵŝŶŐŝƚƐƉŽƐŝƚŝŽŶŝŶǇƌŶĞǀ͘ǀŽŶWƌŽĚƵĐƚƐ͕ϯϮϴ&͘ϯĚϯϳϵ;ϳƚŚ
ŝƌ͘ϮϬϬϯͿ͕ƚŚĂƚĂŵƵůƚŝͲŵŽŶƚŚůĞĂǀĞŽĨĂďƐĞŶĐĞŝƐŶŽƚĂ
͞ƌĞĂƐŽŶĂďůĞ͟ĂĐĐŽŵŵŽĚĂƚŝŽŶ͘

Ϯ͘ Kǀ͘ŵĞƌŝĐĂŶŝƌůŝŶĞƐ͕/ŶĐ͘ĂŶĚŶǀŽǇŝƌůŝŶĞƐ͕/ŶĐ͕͘EŽ͘Ϯ͗ϭϳͲ
ĐǀͲϬϰϬϱϵ;͘ƌŝǌ͘ͿĐůĂŝŵƐƚŚĂƚƚŚĞϭϮŚĂƌŐŝŶŐWĂƌƚŝĞƐĂŶĚŽƚŚĞƌƐ
ǁŝƚŚůƵƉƵƐ͕ĐĂŶĐĞƌ͕ĂƐƚŚŵĂ͕ƐƚƌŽŬĞ͕ŬŶĞĞĂŶĚďĂĐŬŝŶũƵƌŝĞƐ͕ĂŶĚ
ŽƚŚĞƌĐŽŶĚŝƚŝŽŶƐ͕ǁĞƌĞƚĞƌŵŝŶĂƚĞĚ͕ƉůĂĐĞĚŽŶƵŶƉĂŝĚůĞĂǀĞ͕Žƌ
ĚĞŶŝĞĚƌĞŚŝƌĞĂƐĐŽŶƐĞƋƵĞŶĐĞŽĨĂϭϬϬйŚĞĂůĞĚƉŽůŝĐǇƚŚĂƚĚŝĚŶŽƚ
ƉĞƌŵŝƚĞŵƉůŽǇĞĞƐŽŶŵĞĚŝĐĂůůĞĂǀĞƚŽƌĞƚƵƌŶƚŽǁŽƌŬǁŝƚŚ
ƌĞƐƚƌŝĐƚŝŽŶƐ͘ĞĨĞŶĚĂŶƚƐĂůƐŽĂůůĞŐĞĚůǇƌĞĨƵƐĞĚƚŽƉƌŽǀŝĚĞ
ŝŶƚĞƌŵŝƚƚĞŶƚůĞĂǀĞŽƌƌĞĂƐƐŝŐŶŵĞŶƚƚŽĂǀĂĐĂŶƚƉŽƐŝƚŝŽŶĂƐĂ
ƌĞĂƐŽŶĂďůĞĂĐĐŽŵŵŽĚĂƚŝŽŶ͘ƚǁŽͲǇĞĂƌĐŽŶƐĞŶƚĚĞĐƌĞĞĞŶƚĞƌĞĚ
ŽŶEŽǀĞŵďĞƌϲ͕ϮϬϭϳĂƉƉůŝĞƐƚŽĂůůŵĞƌŝĐĂŶĂŶĚŶǀŽǇ
ĞŵƉůŽǇĞĞƐŶĂƚŝŽŶǁŝĚĞ͘ŵŽŶŐŽƚŚĞƌƚŚŝŶŐƐ͕ƚŚĞĚĞĐƌĞĞƉƌŽǀŝĚĞƐ
Ψϵ͘ϴŵŝůůŝŽŶŝŶƐƚŽĐŬƚŽŚĂƌŐŝŶŐWĂƌƚŝĞƐ͕ƌĞƋƵŝƌĞƐĚĞǀĞůŽƉŵĞŶƚŽĨ
ƌĞĂƐŽŶĂďůĞĂĐĐŽŵŵŽĚĂƚŝŽŶƉŽůŝĐŝĞƐ͕ĂƉƉŽŝŶƚŵĞŶƚŽĨ
ŽŽƌĚŝŶĂƚŽƌƐ͕ĚĞůŝǀĞƌǇŽĨƚƌĂŝŶŝŶŐ͕,ZƌĞǀŝĞǁŽĨĂůůĚĞŶŝĂůƐŽĨ
ƌĞĂƐŽŶĂďůĞĂĐĐŽŵŵŽĚĂƚŝŽŶƐ͕ĂŶĚĐŽŶƐŝĚĞƌĂƚŝŽŶŽĨƌĞĂƐƐŝŐŶŵĞŶƚ
ĂƐĂƌĞĂƐŽŶĂďůĞĂĐĐŽŵŵŽĚĂƚŝŽŶ͘
ϯ͘ Kǀ͘hŶŝƚĞĚWĂƌĐĞů^ĞƌǀŝĐĞ͕EŽ͘ϬϵͲĐǀͲϱϮϵϭ;E͘͘/ůů͘ͿĂůůĞŐĞĚ
ƚŚĂƚĚĞĨĞŶĚĂŶƚ͕ĂŶĂƚŝŽŶǁŝĚĞƉĂĐŬĂŐĞĚĞůŝǀĞƌǇĐŽŵƉĂŶǇ͕ƌĞĨƵƐĞĚ
ƚŽƉĞƌŵŝƚĂŶĞǆƚĞŶƐŝŽŶŽĨůĞĂǀĞĂƐĂƌĞĂƐŽŶĂďůĞĂĐĐŽŵŵŽĚĂƚŝŽŶ
ĨŽƌƋƵĂůŝĨŝĞĚĞŵƉůŽǇĞĞƐǁŝƚŚĚŝƐĂďŝůŝƚŝĞƐĂŶĚƌĞĨƵƐĞĚƚŽĂůůŽǁ
ĞŵƉůŽǇĞĞƐǁŝƚŚĚŝƐĂďŝůŝƚŝĞƐŽŶůĞĂǀĞƚŽƌĞƚƵƌŶƚŽǁŽƌŬǁŝƚŚ



ϰ


ƌĞƐƚƌŝĐƚŝŽŶƐ͘dŚƌĞĞͲǇĞĂƌĐŽŶƐĞŶƚĚĞĐƌĞĞƉƌŽǀŝĚĞƐΨϮŵŝůůŝŽŶƚŽ
ŶĞĂƌůǇϵϬĐƵƌƌĞŶƚĂŶĚĨŽƌŵĞƌĚŝƐĂďůĞĚĞŵƉůŽǇĞĞƐ͕ƌĞƋƵŝƌĞƐ
ĚĞĨĞŶĚĂŶƚƚŽƵƉĚĂƚĞŝƚƐƉŽůŝĐŝĞƐŽŶƌĞĂƐŽŶĂďůĞĂĐĐŽŵŵŽĚĂƚŝŽŶ͕
ŝŵƉƌŽǀĞŝŵƉůĞŵĞŶƚĂƚŝŽŶŽĨƚŚŽƐĞƉŽůŝĐŝĞƐ͕ĂŶĚƉƌŽǀŝĚĞƉĞƌŝŽĚŝĐ
ƌĞƉŽƌƚƐƚŽKŽǀĞƌĂƚŚƌĞĞͲǇĞĂƌƉĞƌŝŽĚ͘

ŝŝ͘ WƌĞŐŶĂŶĐǇŝƐĐƌŝŵŝŶĂƚŝŽŶĂŶĚĐĐŽŵŵŽĚĂƚŝŽŶ

ϭ͘ Kǀ͘^ŝůǀĞƌĂĚŽDĞŶŽŵŽŶĞĞ&ĂůůƐ>>͕ĚͬďͬĂ^ŝůǀĞƌĂĚŽKĂŬ
sŝůůĂŐĞ͕ĂŶĚ^ŝůǀĞƌĂĚŽ^ĞŶŝŽƌ>ŝǀŝŶŐ/ŶĐ͕͘EŽ͘ϭϳͲĐǀͲϭϭϰϳ;͘͘tŝƐ͘Ϳ
ĐůĂŝŵĞĚĂĨĂŝůƵƌĞƚŽĂĐĐŽŵŵŽĚĂƚĞŚĂƌŐŝŶŐWĂƌƚǇ͛ƐƉƌĞŐŶĂŶĐǇͲ
ƌĞůĂƚĞĚƌĞƐƚƌŝĐƚŝŽŶƐ͕ƌĞƐƵůƚŝŶŐŝŶŚĞƌƚĞƌŵŝŶĂƚŝŽŶ͘ŽŶƐĞŶƚĚĞĐƌĞĞ
ĞŶƚĞƌĞĚŽŶ:ĂŶƵĂƌǇϮϵ͕ϮϬϭϴŝŶĐůƵĚĞƐΨϴϬ͕ϬϬϬŵŽŶĞƚĂƌǇ
ƐĞƚƚůĞŵĞŶƚ͕ƉŽůŝĐǇĐŚĂŶŐĞƐĂŶĚŶĞǁƉƌŽĐĞĚƵƌĞƐĨŽƌƌĞƋƵĞƐƚŝŶŐ
ƉƌĞŐŶĂŶĐǇͲƌĞůĂƚĞĚũŽďŵŽĚŝĨŝĐĂƚŝŽŶƐ͕ƌĞǀŝĞǁŽĨĚĞŶŝĂůƐ͕ƐƵďŵŝƚƚŝŶŐ
ĐŽŵƉůĂŝŶƚƐŽĨĚŝƐĐƌŝŵŝŶĂƚŝŽŶĂŶĚƌĞƚĂůŝĂƚŝŽŶ͕ĂŶĚƚƌĂŝŶŝŶŐ͘
ŽŶƐĞŶƚĚĞĐƌĞĞĂůƐŽƉůĂĐĞƐƌĞƋƵŝƌĞŵĞŶƚƐŽŶƉĂƌĞŶƚĐŽŵƉĂŶǇ͕
ǁŚŝĐŚƉƌŽǀŝĚĞƐ,ZƐĞƌǀŝĐĞƐƚŽĂůůƐŝƚĞƐ͕ƚŽƚƌĂĐŬĂůůũŽďŵŽĚŝĨŝĐĂƚŝŽŶ
ƌĞƋƵĞƐƚƐ͘

Ϯ͘ dƌŝŶŝƚǇ,ĞĂůƚŚĚͬďͬĂdƌŝŶŝƚǇ,ŽƐƉŝƚĂů͕ŝǀ͘ĐƚŝŽŶEŽ͘ϭϳͲĐǀͲϬϮϬϬ
;͘E͘ͿĐůĂŝŵĞĚĂĨĂŝůƵƌĞƚŽƉƌŽǀŝĚĞĂŶƵƌƐĞǁŝƚŚůŝĨƚŝŶŐ
ĂĐĐŽŵŵŽĚĂƚŝŽŶƐĨŽƌŚĞƌƉƌĞŐŶĂŶĐǇͲƌĞůĂƚĞĚĚŝƐĂďŝůŝƚǇ͕ƌĞƐƵůƚŝŶŐŝŶ
ŚĞƌƚĞƌŵŝŶĂƚŝŽŶ͘dŚƌĞĞͲǇĞĂƌĐŽŶƐĞŶƚĚĞĐƌĞĞĞŶƚĞƌĞĚŽŶ
ĞĐĞŵďĞƌϮϬ͕ϮϬϭϳ͕ƉƌŽǀŝĚĞƐΨϵϱ͕ϬϬϬŵŽŶĞƚĂƌǇƐĞƚƚůĞŵĞŶƚĂŶĚ
ƉƌŽŚŝďŝƚƐǀĂƌŝŽƵƐĨŽƌŵƐŽĨĚŝƐĐƌŝŵŝŶĂƚŝŽŶĂŐĂŝŶƐƚƉƌĞŐŶĂŶƚ
ĞŵƉůŽǇĞĞƐ͕ĞŶũŽŝŶƐƌĞƐƚƌŝĐƚŝŶŐĂŶǇĞŵƉůŽǇĞĞ͛ƐƉĞƌƐŽŶĂůƉŚǇƐŝĐŝĂŶ
ĨƌŽŵĐŽŽƉĞƌĂƚŝŶŐǁŝƚŚK͕ĂŶĚĞŶũŽŝŶƐƌĞƚĂůŝĂƚŝŽŶĂŐĂŝŶƐƚ
ĞŵƉůŽǇĞĞƐǁŚŽƌĞƋƵĞƐƚĂĐĐŽŵŵŽĚĂƚŝŽŶĨŽƌƉƌĞŐŶĂŶĐǇͲƌĞůĂƚĞĚ
ƌĞƐƚƌŝĐƚŝŽŶƐ͘

ŝŝŝ͘ >'d/ƐƐƵĞƐ
ϭ͘ ŽǀĞƌĂŐĞŽĨ^ĞǆƵĂůKƌŝĞŶƚĂƚŝŽŶŝƐĐƌŝŵŝŶĂƚŝŽŶhŶĚĞƌdŝƚůĞs//

Ă͘ ,ŝǀĞůǇǀ͘/ǀǇdĞĐŚŵƚǇ͘Žůů͘ŽĨ/ŶĚ͕͘ϴϱϯ&͘ϯĚϯϯϵ;ϳƚŚŝƌ͘
ϮϬϭϳͿ;ĞŶďĂŶĐͿ;KĨŝůĞĚĂŵŝĐƵƐďƌŝĞĨͿ͘<ŝŵďĞƌůǇ,ŝǀĞůǇ͕
ĂŶŽƉĞŶůĞƐďŝĂŶ͕ĂůůĞŐĞĚƚŚĂƚƐŚĞǁĂƐƌĞƉĞĂƚĞĚůǇĚĞŶŝĞĚĂ
ĨƵůůͲƚŝŵĞƉŽƐŝƚŝŽŶĂƐĂƉƌŽĨĞƐƐŽƌďĞĐĂƵƐĞŽĨŚĞƌƐĞǆƵĂů
ŽƌŝĞŶƚĂƚŝŽŶ͘/ŶĂŶϴͲϯĞŶďĂŶĐĚĞĐŝƐŝŽŶ͕ƚŚĞ^ĞǀĞŶƚŚŝƌĐƵŝƚ
ŚĞůĚƚŚĂƚdŝƚůĞs//͛ƐƉƌŽŚŝďŝƚŝŽŶŽŶƐĞǆĚŝƐĐƌŝŵŝŶĂƚŝŽŶ



ϱ


ŝŶĐŽƌƉŽƌĂƚĞƐĂƉƌŽŚŝďŝƚŝŽŶŽŶƐĞǆƵĂůŽƌŝĞŶƚĂƚŝŽŶ
ĚŝƐĐƌŝŵŝŶĂƚŝŽŶ͕ŽǀĞƌƌƵůŝŶŐŝƚƐĐŽŶƚƌĂƌǇƉƌŝŽƌƉƌĞĐĞĚĞŶƚ͘

ď͘ ĂƌĚĂǀ͘ůƚŝƚƵĚĞǆƉƌĞƐƐ͕/ŶĐ͕͘ϴϴϯ&͘ϯĚϭϬϬ;ϮĚŝƌ͘ϮϬϭϴͿ
;ĞŶďĂŶĐͿ;KĨŝůĞĚĂŵŝĐƵƐďƌŝĞĨͿ͘ŽŶĂůĚĂƌĚĂ͕ĂŐĂǇ
ƐŬǇĚŝǀŝŶŐŝŶƐƚƌƵĐƚŽƌ͕ĂůůĞŐĞĚƚŚĂƚŚĞǁĂƐĨŝƌĞĚďǇƚŚĞ
ĚĞĨĞŶĚĂŶƚďĞĐĂƵƐĞŽĨŚŝƐĨĂŝůƵƌĞƚŽĐŽŶĨŽƌŵƚŽƐĞǆ
ƐƚĞƌĞŽƚǇƉĞƐƌĞůĂƚĞĚƚŽƐĞǆƵĂůŽƌŝĞŶƚĂƚŝŽŶ͘;ĂƌĚĂĚŝĞĚ
ĂĨƚĞƌĨŝůŝŶŐƐƵŝƚ͕ĂŶĚƚŚĞĞǆĞĐƵƚŽƌƐŽĨŚŝƐĞƐƚĂƚĞǁĞƌĞ
ƐƵďƐƚŝƚƵƚĞĚĂƐƉůĂŝŶƚŝĨĨƐ͘ͿKǀĞƌƌƵůŝŶŐĐŝƌĐƵŝƚƉƌĞĐĞĚĞŶƚƚŽ
ƚŚĞĐŽŶƚƌĂƌǇ͕ƚŚĞĞŶďĂŶĐĐŽƵƌƚƌƵůĞĚϭϬͲϯƚŚĂƚdŝƚůĞs//
ƉƌŽŚŝďŝƚƐƐĞǆƵĂůŽƌŝĞŶƚĂƚŝŽŶĚŝƐĐƌŝŵŝŶĂƚŝŽŶĂƐ
ĚŝƐĐƌŝŵŝŶĂƚŝŽŶ͞ďĞĐĂƵƐĞŽĨ͘͘͘ƐĞǆ͘͟^ŝŵŝůĂƌƚŽƚŚĞ^ĞǀĞŶƚŚ
ŝƌĐƵŝƚ͛Ɛ,ŝǀĞůǇĚĞĐŝƐŝŽŶ͕ƚŚĞŵĂŝŶŽƉŝŶŝŽŶďǇŚŝĞĨ:ƵĚŐĞ
<ĂƚǌŵĂŶŶĂĚǀĂŶĐĞƐƐĞǀĞƌĂůĂƌŐƵŵĞŶƚƐĨŽƌĐŽŶĐůƵĚŝŶŐƚŚĂƚ
dŝƚůĞs//ƉƌŽŚŝďŝƚƐƐĞǆƵĂůŽƌŝĞŶƚĂƚŝŽŶĚŝƐĐƌŝŵŝŶĂƚŝŽŶ͘

Đ͘ Kǀ͘ZŽĐŬǇDŽƵŶƚĂŝŶĂƐŝŶŐƌĞǁƐ͕EŽ͘ϭ͗ϭϲͲĐǀͲϰϮϴ
;͘E͘͘ͿĐůĂŝŵƐƚŚĂƚĚĞĨĞŶĚĂŶƚ͕ĂtǇŽŵŝŶŐͲďĂƐĞĚŽŝůĨŝĞůĚ
ĐŽŶƚƌĂĐƚŽƌ͕ƐƵďũĞĐƚĞĚŚĂƌŐŝŶŐWĂƌƚǇƚŽĂŚŽƐƚŝůĞǁŽƌŬ
ĞŶǀŝƌŽŶŵĞŶƚďĞĐĂƵƐĞŽĨŚŝƐĨĂŝůƵƌĞƚŽĐŽŶĨŽƌŵƚŽŵĂůĞ
ƐĞǆƵĂůƐƚĞƌĞŽƚǇƉĞƐĂŶĚďĞĐĂƵƐĞŽĨŚŝƐƐĞǆƵĂůŽƌŝĞŶƚĂƚŝŽŶ͘
dŚƌĞĞͲǇĞĂƌĐŽŶƐĞŶƚĚĞĐƌĞĞĞŶƚĞƌĞĚŽŶĞĐĞŵďĞƌϮϬ͕ϮϬϭϳ
ƉƌŽǀŝĚĞƐĨŽƌΨϳϬ͕ϬϬϬŵŽŶĞƚĂƌǇĂǁĂƌĚƚŽŚĂƌŐŝŶŐWĂƌƚǇ͕
ŶĞǁƉŽůŝĐŝĞƐĂŶĚƉƌĂĐƚŝĐĞƐĨŽƌĚĞĨĞŶĚĂŶƚ͕ƚƌĂŝŶŝŶŐ͕ĂŶĚ
ƌĞƉŽƌƚŝŶŐƚŽK͘ŽŶƐĞŶƚĚĞĐƌĞĞĂůƐŽƌĞƋƵŝƌĞƐŶŽƚŝĐĞƐ
ŽĨĐŽŶĚƵĐƚƚŽďĞƉůĂĐĞĚŝŶĨŝůĞƐŽĨŚĂƌĂƐƐŝŶŐƐƵƉĞƌǀŝƐŽƌ͕ƚŚĞ
ŽƉĞƌĂƚŝŽŶƐŵĂŶĂŐĞƌ͕ĂŶĚƚŚĞĞŵƉůŽǇĞĞǁŚŽĂƚƚĂĐŬĞĚ
ŚĂƌŐŝŶŐWĂƌƚǇ͘

Ϯ͘ ŽǀĞƌĂŐĞŽĨ'ĞŶĚĞƌ/ĚĞŶƚŝƚǇŝƐĐƌŝŵŝŶĂƚŝŽŶhŶĚĞƌdŝƚůĞs//

Ă͘ Kǀ͘Z͘'͘Θ'͘Z͘,ĂƌƌŝƐ&ƵŶĞƌĂů,ŽŵĞƐ͕/ŶĐ͕͘ϴϴϰ&͘ϯĚ
ϱϲϬ;ϲƚŚŝƌ͘ϮϬϭϴͿ͘dŚĞKĂůůĞŐĞĚƚŚĂƚƚŚĞĚĞĨĞŶĚĂŶƚ
ǀŝŽůĂƚĞĚdŝƚůĞs//ǁŚĞŶŝƚĨŝƌĞĚŝŵĞĞ^ƚĞƉŚĞŶƐ͕Ă
ƚƌĂŶƐŐĞŶĚĞƌǁŽŵĂŶĞŵƉůŽǇĞĚĂƐĂĨƵŶĞƌĂůĚŝƌĞĐƚŽƌ͕ĂĨƚĞƌ
ƐŚĞŝŶĨŽƌŵĞĚƚŚĞĚĞĨĞŶĚĂŶƚƚŚĂƚƐŚĞǁŽƵůĚďĞƵŶĚĞƌŐŽŝŶŐ
ŐĞŶĚĞƌƚƌĂŶƐŝƚŝŽŶĨƌŽŵŵĂůĞƚŽĨĞŵĂůĞĂŶĚŝŶƚĞŶĚĞĚƚŽ
ĚƌĞƐƐŝŶĨĞŵĂůĞďƵƐŝŶĞƐƐĂƚƚŝƌĞĂƚǁŽƌŬ͘dŚĞĚŝƐƚƌŝĐƚĐŽƵƌƚ
ŐƌĂŶƚĞĚƐƵŵŵĂƌǇũƵĚŐŵĞŶƚĨŽƌƚŚĞĚĞĨĞŶĚĂŶƚ͕ĐŽŶĐůƵĚŝŶŐ
ŝŶƉĂƌƚƚŚĂƚƚŚĞĚĞĨĞŶĚĂŶƚǁĂƐĞŶƚŝƚůĞĚƚŽĂŶĞǆĞŵƉƚŝŽŶ
ƵŶĚĞƌƚŚĞZĞůŝŐŝŽƵƐ&ƌĞĞĚŽŵZĞƐƚŽƌĂƚŝŽŶĐƚ͘KŶĂƉƉĞĂů͕
ƚŚĞ^ŝǆƚŚŝƌĐƵŝƚƌĞǀĞƌƐĞĚĂŶĚŚĞůĚƚŚĂƚdŝƚůĞs//ƉƌŽŚŝďŝƚƐ
ĚŝƐĐƌŝŵŝŶĂƚŝŽŶďĂƐĞĚŽŶƚƌĂŶƐŐĞŶĚĞƌƐƚĂƚƵƐ͘dŚĞ^ŝǆƚŚ


ϲ


ŝƌĐƵŝƚĂůƐŽĐŽŶĐůƵĚĞĚƚŚĂƚƚŚĞZĞůŝŐŝŽƵƐ&ƌĞĞĚŽŵ
ZĞƐƚŽƌĂƚŝŽŶĐƚĚŝĚŶŽƚƐŚŝĞůĚĚĞĨĞŶĚĂŶƚĨƌŽŵůŝĂďŝůŝƚǇ͘

Ě͘ ŶƐƵƌŝŶŐƋƵĂůWĂǇWƌŽƚĞĐƚŝŽŶƐĨŽƌůůtŽƌŬĞƌƐ
ŝ͘ Kǀ͘:D^WŚĂƌŵĂĐŝĞƐ͕/ŶĐ͕͘ĚͬďͬĂŽŵŵƵŶŝƚǇWŚĂƌŵĂĐǇ͕EŽ͘ϯ͗ϭϲͲĐǀͲ
ϮϰϭϬ;^͘͘Ăů͘ͿĐůĂŝŵĞĚƚŚĂƚĂǁŽŵĂŶǁŚŽǁŽƌŬĞĚĨŝůůŝŶŐĂŶĚƉƌŽĐĞƐƐŝŶŐ
ƉƌĞƐĐƌŝƉƚŝŽŶƐǁĂƐƉĂŝĚůĞƐƐƚŚĂŶĂŶĞǁůǇͲŚŝƌĞĚŵĂůĞƉŚĂƌŵĂĐǇƚĞĐŚŶŝĐŝĂŶ͘
ĨƚĞƌŚĂƌŐŝŶŐWĂƌƚǇƌĞƋƵĞƐƚĞĚƉĂǇĨŽƌŽǀĞƌƚŝŵĞŚŽƵƌƐ͕ƚŚĞŽǁŶĞƌ
ƌĞĚƵĐĞĚŚĞƌŚŽƵƌƐ͖ƐŚĞĐŽŵƉůĂŝŶĞĚĂďŽƵƚƚŚŝƐĂĐƚŝŽŶĂŶĚĂďŽƵƚďĞŝŶŐƉĂŝĚ
ůĞƐƐƚŚĂŶƚŚĞŵĂŶ͕ĐůĂŝŵŝŶŐƐĞǆĂŶĚĂŐĞĚŝƐĐƌŝŵŝŶĂƚŝŽŶ͕ĂŶĚƚŚĞĞŵƉůŽǇĞƌ
ƚĞƌŵŝŶĂƚĞĚŚĞƌĞŵƉůŽǇŵĞŶƚƚǁŽĚĂǇƐůĂƚĞƌ͘ϮЪǇĞĂƌĐŽŶƐĞŶƚĚĞĐƌĞĞ
ĞŶƚĞƌĞĚŽŶEŽǀĞŵďĞƌϲ͕ϮϬϭϳƉƌŽǀŝĚĞƐΨϲϬ͕ϬϬϬŝŶďĂĐŬƉĂǇĂŶĚ
ĐŽŵƉĞŶƐĂƚŽƌǇĚĂŵĂŐĞƐ͕ĂŶĚƌĞƋƵŝƌĞƐĞŵƉůŽǇĞƌƚŽƌĞƚĂŝŶĂŶKͲ
ĂƉƉƌŽǀĞĚĂŶĚĞǆƉĞƌŝĞŶĐĞĚKŵŽŶŝƚŽƌƚŽŝŵƉůĞŵĞŶƚƚŚĞĚĞĐƌĞĞ͘ŵŽŶŐ
ŽƚŚĞƌƚŚŝŶŐƐ͕ƚŚĞĐŽŵƉĂŶǇǁŝůůĚĞǀĞůŽƉĐŽŵƉĂŶǇͲǁŝĚĞĞƋƵĂůƉĂǇƉŽůŝĐŝĞƐ
;ŝŶŶŐůŝƐŚĂŶĚ^ƉĂŶŝƐŚͿ͕ĐŽŶĚƵĐƚĂŶŶƵĂůKƚƌĂŝŶŝŶŐ͕ĂŶĚƚƌĂĐŬŽĨǁĂŐĞƐ
ĂŶĚďŽŶƵƐĞƐ͘

ŝŝ͘ Kǀ͘W^,ŽůĚŝŶŐ>>͕ŝǀŝůĐƚŝŽŶEŽ͘Ϯ͗ϭϳͲĐǀͲϬϮϱϭϯDͲ';͘<ĂŶ͘
ϮϬϭϳͿĐůĂŝŵĞĚƚŚĂƚĚĞĨĞŶĚĂŶƚŽĨĨĞƌĞĚĂĨĞŵĂůĞĂƉƉůŝĐĂŶƚůŽǁĞƌƉĂǇƚŚĂŶĂ
ŵĂůĞĂƉƉůŝĐĂŶƚĨŽƌƚŚĞƐĂŵĞũŽď͘dǁŽŚŝŐŚƐĐŚŽŽůĨƌŝĞŶĚƐĂƉƉůŝĞĚƚŽǁŽƌŬ
ĂƚWŝǌǌĂ^ƚƵĚŝŽĂƐ͞ƉŝǌǌĂĂƌƚŝƐƚƐ͘͟ŽƚŚǁĞƌĞŝŶƚĞƌǀŝĞǁĞĚĂŶĚŽĨĨĞƌĞĚũŽďƐ͘
dŚĞǇƐƵďƐĞƋƵĞŶƚůǇĚŝƐĐƵƐƐĞĚƚŚĞŝƌƐƚĂƌƚŝŶŐǁĂŐĞƐ͘ĨƚĞƌƚŚĞĨĞŵĂůĞ
ĂƉƉůŝĐĂŶƚůĞĂƌŶĞĚƚŚĂƚƚŚĞŵĂůĞĂƉƉůŝĐĂŶƚǁĂƐŽĨĨĞƌĞĚϮϱĐĞŶƚƐŵŽƌĞƉĞƌ
ŚŽƵƌ͕ƐŚĞĐĂůůĞĚƚŚĞƌĞƐƚĂƵƌĂŶƚƚŽĐŽŵƉůĂŝŶĂďŽƵƚƚŚĞƵŶĞƋƵĂůƉĂǇ͘dŚĞ
ĐŽŵƉĂŶǇŝŵŵĞĚŝĂƚĞůǇǁŝƚŚĚƌĞǁƚŚĞũŽďŽĨĨĞƌƐĨƌŽŵďŽƚŚƐƚƵĚĞŶƚƐ͘dŚĞ
ĨĞĚĞƌĂůĚŝƐƚƌŝĐƚĐŽƵƌƚƌƵůĞĚŝŶĨĂǀŽƌŽĨKŽŶEŽǀĞŵďĞƌϵ͕ϮϬϭϳ͕
ĂǁĂƌĚŝŶŐďŽƚŚƐƚƵĚĞŶƚƐďĂĐŬƉĂǇĨŽƌůŽƐƚǁĂŐĞƐ͕ĂƐǁĞůůĂƐůŝƋƵŝĚĂƚĞĚ͕
ĐŽŵƉĞŶƐĂƚŽƌǇ͕ĂŶĚƉƵŶŝƚŝǀĞĚĂŵĂŐĞƐ͘dŚĞĐŽƵƌƚŽƌĚĞƌĂůƐŽƌĞƋƵŝƌĞĚƚŚĞ
ĐŽŵƉĂŶǇƚŽŝŵƉůĞŵĞŶƚƐŝŐŶŝĨŝĐĂŶƚƉŽůŝĐǇĐŚĂŶŐĞƐ͕ĐŽŶĚƵĐƚƚƌĂŝŶŝŶŐ͕ĐŽůůĞĐƚ
ĂŶĚĂŶĂůǇǌĞƉĂǇĂŶĚŽƚŚĞƌĚĂƚĂ͕ĂŶĚƌĞƉŽƌƚĚĂƚĂĂŶĚĐŽŵƉůĂŝŶƚƐƚŽK͘

ŝŝŝ͘ Kǀ͘,ĞƌŝƚĂŐĞĂŶŬ͕ŝǀŝůĐƚŝŽŶEŽ͘ϰ͗ϭϳͲĐǀͲϬϯϬϲϴ;͘EĞď͘ϮϬϭϳͿ
ĐůĂŝŵĞĚƚŚĂƚĚĞĨĞŶĚĂŶƚƉĂŝĚƚǁŽĨĞŵĂůĞŵĂŶĂŐĞƌƐĂďĂƐĞƐĂůĂƌǇΨϭϬ͕ϬϬϬ
ůĞƐƐƚŚĂŶĂŵĂůĞŵĂŶĂŐĞƌ͘ĨƚĞƌŽŶĞŽĨƚŚĞĨĞŵĂůĞŵĂŶĂŐĞƌƐůĞĂƌŶĞĚ
ĂďŽƵƚƚŚĞƉĂǇĚŝĨĨĞƌĞŶĐĞĂŶĚĐŽŵƉůĂŝŶĞĚ͕ƚŚĞĚĞĨĞŶĚĂŶƚĂůůĞŐĞĚůǇĚŝĚ
ŶŽƚŚŝŶŐ͘tŚĞŶŽŶĞŽĨƚŚĞĨĞŵĂůĞŵĂŶĂŐĞƌƐƋƵŝƚĂĨƚĞƌĨŝǀĞǇĞĂƌƐ͕ƐŚĞǁĂƐ
ƐƚŝůůďĞŝŶŐƉĂŝĚƚŚĞƐĂŵĞĂůůĞŐĞĚůǇĚŝƐĐƌŝŵŝŶĂƚŽƌǇďĂƐĞƐĂůĂƌǇƚŚĂƚƐŚĞ
ĞĂƌŶĞĚǁŚĞŶƐŚĞǁĂƐŚŝƌĞĚ͘/ŶĂũƵĚŐŵĞŶƚĂŶĚŽƌĚĞƌŝƐƐƵĞĚŽŶ:ƵůǇϭϬ͕
ϮϬϭϳ͕ƚŚĞĨĞĚĞƌĂůĚŝƐƚƌŝĐƚĐŽƵƌƚŽƌĚĞƌĞĚƚŚĞďĂŶŬƚŽƉĂǇĂďŽƵƚΨϯϭ͕ϬϬϬƚŽ
ƚŚĞĨĞŵĂůĞĞŵƉůŽǇĞĞ͘dŚĞďĂŶŬĂůƐŽǁĂƐŽƌĚĞƌĞĚƚŚĞďĂŶŬƚŽŝŵƉůĞŵĞŶƚ
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ƉŽůŝĐŝĞƐƚŽƉƌĞǀĞŶƚĨƵƚƵƌĞWǀŝŽůĂƚŝŽŶƐ͕ƉƌŽǀŝĚĞĂŶŶƵĂůĂŶƚŝͲ
ĚŝƐĐƌŝŵŝŶĂƚŝŽŶƚƌĂŝŶŝŶŐ͕ĂŶĚƐƵďŵŝƚƐĞŵŝͲĂŶŶƵĂůƌĞƉŽƌƚƐƚŽK͘

ŝǀ͘ ZŝǌŽǀ͘zŽǀŝŶŽ͕EŽ͘ϭϲͲϭϱϯϳϮ͕ϮϬϭϴt>ϭϳϬϮϵϴϮ;ϵƚŚŝƌ͘Ɖƌ͘ϵ͕ϮϬϭϴͿ
;KĨŝůĞĚĂŵŝĐƵƐďƌŝĞĨͿ͘ŝůĞĞŶZŝǌŽ͕ĂŵĂƚŚĐŽŶƐƵůƚĂŶƚ͕ĂůůĞŐĞĚƚŚĂƚƚŚĞ
ĚĞĨĞŶĚĂŶƚǀŝŽůĂƚĞĚƚŚĞƋƵĂůWĂǇĐƚďǇƉĂǇŝŶŐŚĞƌůĞƐƐƚŚĂŶĂůůƚŚĞŽƚŚĞƌ
ŵĂƚŚĐŽŶƐƵůƚĂŶƚƐ͕ǁŚŽǁĞƌĞĂůůŵĞŶ͘dŽĂƐƐŝŐŶĞĂĐŚŶĞǁŵĂŶĂŐĞŵĞŶƚͲ
ůĞǀĞůĞŵƉůŽǇĞĞ͕ŝŶĐůƵĚŝŶŐŵĂƚŚĐŽŶƐƵůƚĂŶƚƐ͕ƚŽĂƐƚĞƉǁŝƚŚŝŶ>ĞǀĞůϭŽĨŝƚƐ
ƐĂůĂƌǇƐĐŚĞĚƵůĞ͕ƚŚĞĚĞĨĞŶĚĂŶƚĐŽŶƐŝĚĞƌĞĚƚŚĞĞŵƉůŽǇĞĞ͛ƐŵŽƐƚƌĞĐĞŶƚ
ƉƌŝŽƌƐĂůĂƌǇ͕ŝŶĐƌĞĂƐĞĚďǇϱй͕ĂŶĚƉůĂĐĞĚƚŚĞĞŵƉůŽǇĞĞŽŶƚŚĞ
ĐŽƌƌĞƐƉŽŶĚŝŶŐ>ĞǀĞůϭƐƚĞƉ͘ZŝǌŽ͛ƐŵŽƐƚƌĞĐĞŶƚƉƌŝŽƌƐĂůĂƌǇ͕ĞǀĞŶǁŝƚŚĂ
ϱйŝŶĐƌĞĂƐĞ͕ƌĞƐƵůƚĞĚŝŶĂƐĂůĂƌǇůŽǁĞƌƚŚĂŶƚŚĞĚĞĨĞŶĚĂŶƚ͛Ɛ>ĞǀĞůϭ͕^ƚĞƉϭ
ƐĂůĂƌǇ͕ƐŽƐŚĞǁĂƐƉůĂĐĞĚĂƚƚŚĞŵŝŶŝŵƵŵ>ĞǀĞůϭƐĂůĂƌǇ͕ǁŝƚŚĂŶĂĚĚŝƚŝŽŶĂů
ΨϲϬϬƐƚŝƉĞŶĚĨŽƌŚĞƌŵĂƐƚĞƌ͛ƐĚĞŐƌĞĞ͘

dŚĞƚƌŝĂůĐŽƵƌƚĐŽŶĐůƵĚĞĚƚŚĂƚƉƌŝŽƌƐĂůĂƌǇƐƚĂŶĚŝŶŐĂůŽŶĞĐĂŶŶŽƚďĞĂ
͞ĨĂĐƚŽƌŽƚŚĞƌƚŚĂŶƐĞǆ͟ƵŶĚĞƌƚŚĞW͕ĞǀĞŶŝĨŵŽƚŝǀĂƚĞĚďǇůĞŐŝƚŝŵĂƚĞ
ďƵƐŝŶĞƐƐƌĞĂƐŽŶƐ͘KŶĂƉƉĞĂů͕ĂƚŚƌĞĞͲũƵĚŐĞƉĂŶĞůĚŝƐĂŐƌĞĞĚ͕ĐŽŶĐůƵĚŝŶŐ
ƚŚĂƚ͕ĐŽŶƐŝƐƚĞŶƚǁŝƚŚEŝŶƚŚŝƌĐƵŝƚƉƌĞĐĞĚĞŶƚĨƌŽŵϭϵϴϮ͕ƉƌŝŽƌƐĂůĂƌǇŵĂǇ
ũƵƐƚŝĨǇĂĚŝĨĨĞƌĞŶƚŝĂůƵŶĚĞƌƚŚĞWĂƐĂ͞ĨĂĐƚŽƌŽƚŚĞƌƚŚĂŶƐĞǆ͟ŝĨƚŚĞ
ĞŵƉůŽǇĞƌĐĂŶƐŚŽǁƚŚĂƚƉƌŝŽƌƐĂůĂƌǇ͞ĞĨĨĞĐƚƵĂƚĞƐƐŽŵĞďƵƐŝŶĞƐƐƉŽůŝĐǇ͟
ĂŶĚƚŚĞĞŵƉůŽǇĞƌƵƐĞƐƉƌŝŽƌƐĂůĂƌǇ͞ƌĞĂƐŽŶĂďůǇŝŶůŝŐŚƚŽĨŝƚƐƐƚĂƚĞĚ
ƉƵƌƉŽƐĞ͟ĂŶĚŽƚŚĞƌƉƌĂĐƚŝĐĞƐ͘ǇĐŽŶƚƌĂƐƚ͕ŝŶŝƚƐƉƌŝůϵ͕ϮϬϭϴ͕ĞŶďĂŶĐ
ĚĞĐŝƐŝŽŶ͕ƚŚĞEŝŶƚŚŝƌĐƵŝƚŽǀĞƌƌƵůĞĚƚŚĞϭϵϴϮĐŝƌĐƵŝƚƉƌĞĐĞĚĞŶƚƚŽŚŽůĚ
ƚŚĂƚƉƌŝŽƌƐĂůĂƌǇƐƚĂŶĚŝŶŐĂůŽŶĞŽƌŝŶĐŽŵďŝŶĂƚŝŽŶǁŝƚŚŽƚŚĞƌĨĂĐƚŽƌƐ͕
ĐĂŶŶŽƚũƵƐƚŝĨǇĂǁĂŐĞĚŝĨĨĞƌĞŶƚŝĂůƵŶĚĞƌƚŚĞW͘

dŚĞĐŽƵƌƚĐŽŶĐůƵĚĞĚƚŚĂƚƚŚĞW͛ƐĞǆĐĞƉƚŝŽŶƉĞƌŵŝƚƚŝŶŐĂǁĂŐĞĚŝƐƉĂƌŝƚǇ
ďĂƐĞĚŽŶ͚͞ĂŶǇĨĂĐƚŽƌŽƚŚĞƌƚŚĂŶƐĞǆ͛ŝƐůŝŵŝƚĞĚƚŽůĞŐŝƚŝŵĂƚĞ͕ũŽďͲƌĞůĂƚĞĚ
ĨĂĐƚŽƌƐƐƵĐŚĂƐĂƉƌŽƐƉĞĐƚŝǀĞĞŵƉůŽǇĞĞ͛ƐĞǆƉĞƌŝĞŶĐĞ͕ĞĚƵĐĂƚŝŽŶĂů
ďĂĐŬŐƌŽƵŶĚ͕ĂďŝůŝƚǇ͕ŽƌƉƌŝŽƌũŽďĞǆƉĞƌŝĞŶĐĞ͘͟ZĞũĞĐƚŝŶŐƚŚĞĚĞĨĞŶĚĂŶƚ͛Ɛ
ĂƌŐƵŵĞŶƚƚŚĂƚƚŚĞĐĂƚĐŚĂůůĞǆĐĞƉƚŝŽŶĨŽƌ͞ĂŶǇĨĂĐƚŽƌŽƚŚĞƌƚŚĂŶƐĞǆ͟
ƵŶĂŵďŝŐƵŽƵƐůǇĂůůŽǁƐĂŶĞŵƉůŽǇĞƌƚŽƌĞůǇŽŶĂŶǇĨĂĐŝĂůůǇŶĞƵƚƌĂůĨĂĐƚŽƌ͕
ƚŚĞĐŽƵƌƚƌƵůĞĚƚŚĂƚ͕ĐŽŶƐŝĚĞƌŝŶŐƚŚĞW͛ƐƐƚĂƚƵƚŽƌǇĐŽŶƚĞǆƚĂŶĚ
ůĞŐŝƐůĂƚŝǀĞŚŝƐƚŽƌǇ͕ƚŚĞĞǆĐĞƉƚŝŽŶŝƐůŝŵŝƚĞĚƚŽũŽďͲƌĞůĂƚĞĚĨĂĐƚŽƌƐĂŶĚƚŚĂƚ
ƉƌŝŽƌƐĂůĂƌǇĐĂŶŶŽƚũƵƐƚŝĨǇĂƉĂǇĚŝƐƉĂƌŝƚǇďĞƚǁĞĞŶŽƉƉŽƐŝƚĞͲƐĞǆǁŽƌŬĞƌƐ
ƉĞƌĨŽƌŵŝŶŐĞƋƵĂůǁŽƌŬ͘dŚĞĐŽƵƌƚƌĞĂƐŽŶĞĚƚŚĂƚĂůůŽǁŝŶŐĂŶĞŵƉůŽǇĞƌƚŽ
ďĂƐĞƚŚĞƐƚĂƌƚŝŶŐƐĂůĂƌŝĞƐŽĨŶĞǁůǇŚŝƌĞĚǁŽƌŬĞƌƐŽŶƚŚĞŝƌƐĂůĂƌǇŚŝƐƚŽƌŝĞƐ
ǁŽƵůĚ͞ƉĞƌƉĞƚƵĂƚĞƌĂƚŚĞƌƚŚĂŶĞůŝŵŝŶĂƚĞƚŚĞƉĞƌǀĂƐŝǀĞĚŝƐĐƌŝŵŝŶĂƚŝŽŶĂƚ
ǁŚŝĐŚƚŚĞĐƚǁĂƐĂŝŵĞĚ͘͟
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/ŶƚĂŬŝŶŐƚŚŝƐƉŽƐŝƚŝŽŶ͕ƚŚĞEŝŶƚŚŝƌĐƵŝƚĚŝƐĂŐƌĞĞĚǁŝƚŚƚŚĞǀŝĞǁŽĨƚŚĞ
dĞŶƚŚĂŶĚůĞǀĞŶƚŚŝƌĐƵŝƚƐĂŶĚƚŚĞKƚŚĂƚĂŶĞŵƉůŽǇĞƌŵĂǇƌĞůǇŽŶ
ƉƌŝŽƌƐĂůĂƌǇŝŶĐŽŵďŝŶĂƚŝŽŶǁŝƚŚŽƚŚĞƌĨĂĐƚŽƌƐďƵƚŶŽƚŽŶƉƌŝŽƌƐĂůĂƌǇ
ĂůŽŶĞ͘dŚĞEŝŶƚŚŝƌĐƵŝƚƐƚĂƚĞĚ͕ŚŽǁĞǀĞƌ͕ƚŚĂƚŝƚĚŝĚŶŽƚĂĚĚƌĞƐƐƚŚĞ
ĞǆƚĞŶƚƚŽǁŚŝĐŚƉƌŝŽƌƐĂůĂƌǇŵĂǇƉůĂǇĂƌŽůĞŝŶŝŶĚŝǀŝĚƵĂůŝǌĞĚƐĂůĂƌǇ
ŶĞŐŽƚŝĂƚŝŽŶƐĂŶĚƚŚĂƚŝƚƐĚĞĐŝƐŝŽŶŝŶƚŚŝƐĐĂƐĞƐŚŽƵůĚŶŽƚďĞŝŶƚĞƌƉƌĞƚĞĚĂƐ
͞ďĂƌƌŝŶŐŽƌƉŽƐŝŶŐĂŶǇŽďƐƚĂĐůĞƚŽǁŚĂƚĞǀĞƌƌĞƐŽůƵƚŝŽŶĨƵƚƵƌĞƉĂŶĞůƐŵĂǇ
ƌĞĂĐŚƌĞŐĂƌĚŝŶŐƋƵĞƐƚŝŽŶƐƌĞůĂƚŝŶŐƚŽƐƵĐŚŶĞŐŽƚŝĂƚŝŽŶƐ͘͟

Ğ͘ WƌĞƐĞƌǀŝŶŐĐĐĞƐƐƚŽƚŚĞ>ĞŐĂů^ǇƐƚĞŵ

ŝ͘ ĂǇΘŝŵŵĞƌŵĂŶŶEW^͕/ŶĐ͕͘EŽ͘ϯ͗ϭϱͲĐǀͲϬϭϰϭϲ;͘ŽŶŶ͘ͿĐůĂŝŵĞĚƚŚĂƚĂ
ƐƚĂĨĨŝŶŐĐŽŵƉĂŶǇĨŽƌƚŚĞŶƵĐůĞĂƌĂŶĚĨŽƐƐŝůƉŽǁĞƌŝŶĚƵƐƚƌŝĞƐŝŶƚĞƌĨĞƌĞĚ
ǁŝƚŚŚĂƌŐŝŶŐWĂƌƚǇ͛ƐĂŶĚŽƚŚĞƌƐ͛ƌŝŐŚƚƚŽĨŝůĞĂŶKĐŚĂƌŐĞ͕
ĐŽŵŵƵŶŝĐĂƚĞǁŝƚŚƚŚĞK͕ĂŶĚƉĂƌƚŝĐŝƉĂƚĞŝŶĂŶKŝŶǀĞƐƚŝŐĂƚŝŽŶ͘
ĨƚĞƌĂŶĞůĞĐƚƌŝĐŝĂŶĨŝůĞĚĂĚŝƐĂďŝůŝƚǇĚŝƐĐƌŝŵŝŶĂƚŝŽŶĐŚĂƌŐĞǁŝƚŚK͕ƚŚĞ
ĐŽŵƉĂŶǇƉƵďůŝĐŝǌĞĚĚĞƚĂŝůƐŽĨƚŚĞĐŚĂƌŐĞ͕ŝŶĐůƵĚŝŶŐƚŚĞĞŵƉůŽǇĞĞ͛ƐŶĂŵĞ͕
ƵŶŝŽŶĂĨĨŝůŝĂƚŝŽŶ͕ĂŶĚŝŶĨŽƌŵĂƚŝŽŶĂďŽƵƚŚŝƐŵĞĚŝĐĂůƌĞƐƚƌŝĐƚŝŽŶƐŝŶĂůĞƚƚĞƌ
ƚŽϭϰϲŵĞŵďĞƌƐŽĨŚŝƐůŽĐĂůƵŶŝŽŶ͘ƚŚƌĞĞͲǇĞĂƌĐŽŶƐĞŶƚĚĞĐƌĞĞĞŶƚĞƌĞĚ
ŽŶEŽǀĞŵďĞƌϯϬ͕ϮϬϭϳƉƌŽǀŝĚĞĚΨϰϱ͕ϬϬϬŝŶĐŽŵƉĞŶƐĂƚŽƌǇĚĂŵĂŐĞƐƚŽƚŚĞ
ŚĂƌŐŝŶŐWĂƌƚǇĂŶĚĞŶũŽŝŶƐƚŚĞĐŽŵƉĂŶǇĨƌŽŵĨƵƚƵƌĞƌĞƚĂůŝĂƚŝŽŶŽƌ
ŝŶƚĞƌĨĞƌĞŶĐĞǁŝƚŚͲƉƌŽƚĞĐƚĞĚƌŝŐŚƚƐ͘


Ĩ͘ WƌĞǀĞŶƚŝŶŐ^ǇƐƚĞŵŝĐ,ĂƌĂƐƐŵĞŶƚ

ŝ͘ KŝƐĨƌĞƋƵĞŶƚůǇĂƐŬĞĚ͗,ĂƐƚŚĞƌĞďĞĞŶĂŶŝŶĐƌĞĂƐĞŝŶƚŚĞŶƵŵďĞƌŽĨ
ĐŚĂƌŐĞƐĂůůĞŐŝŶŐƐĞǆƵĂůŚĂƌĂƐƐŵĞŶƚƐŝŶĐĞKĐƚŽďĞƌϮϬϭϳ͍ĞĐĂƵƐĞK
ƌĞĐŽŶĐŝůĞƐĂŶĚƌĞƉŽƌƚƐĐŚĂƌŐĞĚĂƚĂĂŶŶƵĂůůǇĂƚƚŚĞĞŶĚŽĨĞĂĐŚĨŝƐĐĂůǇĞĂƌ͕
KĚŽĞƐŶŽƚŚĂǀĞǀĞƌŝĨŝĞĚĚĂƚĂǇĞƚ͘
ϭ͘ Ƶƚ͕ƚŚĞƌĞŚĂƐďĞĞŶĂůĂƌŐĞŝŶĐƌĞĂƐĞŝŶŶƵŵďĞƌŽĨǁĞďƐŝƚĞ͞ŚŝƚƐ͟
ƚŽKŚĂƌĂƐƐŵĞŶƚǁĞďƉĂŐĞƐ͘

ŝŝ͘ KdĞĐŚŶŝĐĂůƐƐŝƐƚĂŶĐĞĂŶĚdƌĂŝŶŝŶŐ
ϭ͘ ͞tŚĂƚƚŽŽŝĨzŽƵĞůŝĞǀĞzŽƵ,ĂǀĞĞĞŶ,ĂƌĂƐƐĞĚĂƚtŽƌŬ͟
;KĐƚŽďĞƌϮϬϭϳͿ
Ϯ͘ ͞WƌŽŵŝƐŝŶŐWƌĂĐƚŝĐĞƐĨŽƌWƌĞǀĞŶƚŝŶŐ,ĂƌĂƐƐŵĞŶƚ͟;EŽǀĞŵďĞƌ
ϮϬϭϳͿ
ϯ͘ K>ĂƵŶĐŚĞƐEĞǁdƌĂŝŶŝŶŐWƌŽŐƌĂŵŽŶZĞƐƉĞĐƚĨƵůtŽƌŬƉůĂĐĞƐ
;KĐƚŽďĞƌϰ͕ϮϬϭϳͿ;ŝŶƚĞƌĂĐƚŝǀĞ͕ƐŬŝůůƐͲďĂƐĞĚƚƌĂŝŶŝŶŐƚŚĂƚƌĞǀŝĞǁƐ
ĂĐĐĞƉƚĂďůĞĐŽŶĚƵĐƚĂŶĚƉƌŽǀŝĚĞƐƚŽŽůƐĨŽƌƌĞƐƉŽŶĚŝŶŐƚŽŚĂƌĂƐƐŝŶŐ
ĐŽŶĚƵĐƚͿ
Ă͘ >ĞĂĚŝŶŐĨŽƌZĞƐƉĞĐƚ;ĨŽƌƐƵƉĞƌǀŝƐŽƌƐͿ
ď͘ ZĞƐƉĞĐƚŝŶƚŚĞtŽƌŬƉůĂĐĞ;ĨŽƌĂůůĞŵƉůŽǇĞĞƐͿ



ϵ



ŝŝŝ͘ >ŝƚŝŐĂƚŝŽŶ

ϭ͘ Kǀ͘ŵĞƌŝĐĂŶYƵĞĞŶ^ƚĞĂŵďŽĂƚŽŵƉĂŶǇ͕EŽ͘ϭϳͲĐǀͲϬϮϲϲϵ
;t͘͘dĞŶŶ͘ͿĐůĂŝŵĞĚƚŚĂƚĂDĞŵƉŚŝƐ͕dĞŶŶĞƐƐĞĞͲďĂƐĞĚƉƌŽǀŝĚĞƌ
ŽĨƌŝǀĞƌĐƌƵŝƐĞƐǁŝƚŚĂďŽƵƚϯϵϬĞŵƉůŽǇĞĞƐĚŝƐĐŚĂƌŐĞĚŚĂƌŐŝŶŐ
WĂƌƚǇĨŽƌƉĂƌƚŝĐŝƉĂƚŝŶŐŝŶĂŶŝŶƚĞƌŶĂůƐĞǆƵĂůŚĂƌĂƐƐŵĞŶƚ
ŝŶǀĞƐƚŝŐĂƚŝŽŶ͘dǁŽͲǇĞĂƌĐŽŶƐĞŶƚĚĞĐƌĞĞĞŶƚĞƌĞĚĞĐĞŵďĞƌϭϱ͕
ϮϬϭϳ͕ƌĞƋƵŝƌĞƐĞŵƉůŽǇĞƌƚŽƉƌŽǀŝĚĞŽŶůŝŶĞƚƌĂŝŶŝŶŐŽŶƚŚĞƐƚĂƚƵƚĞƐ
ĞŶĨŽƌĐĞĚďǇƚŚĞK͕ǁŝƚŚĂĨŽĐƵƐŽŶƌĞƚĂůŝĂƚŝŽŶ͕ƚŽ,Z
ĞŵƉůŽǇĞĞƐĂŶĚŵĂŶĂŐĞƌƐǁŝƚŚĂƵƚŚŽƌŝƚǇƚŽĚŝƐĐŚĂƌŐĞĞŵƉůŽǇĞĞƐ͕
ǁŝƚŚƐƵƉƉůĞŵĞŶƚĂůŽŶůŝŶĞƚƌĂŝŶŝŶŐĨŽƌŚŝŐŚͲůĞǀĞůŽĨĨŝĐŝĂůƐ͘dŚĞ
ĐŽŶƐĞŶƚĚĞĐƌĞĞĂůƐŽƉƌŽǀŝĚĞĚŚĂƌŐŝŶŐWĂƌƚǇΨϱϬ͕ϬϬϬ;Ψϭϴ͕ϯϬϬŝŶ
ĐŽŵƉĞŶƐĂƚŽƌǇĚĂŵĂŐĞƐĂŶĚΨϯϭ͕ϳϬϬŝŶďĂĐŬƉĂǇͿĂŶĚĞŶũŽŝŶĞĚ
ƌĞƚĂůŝĂƚŝŽŶ͘

Ϯ͘ Kǀ͘/ŶĚŝ͛Ɛ&ĂƐƚ&ŽŽĚZĞƐƚĂƵƌĂŶƚ͕/ŶĐ͕͘ǀĂŶĐǌǇŬƌŽƚŚĞƌƐ͕>>͕
EŽ͘ϯ͗ϭϱͲĐǀͲϱϵϬ;t͘͘<Ǉ͘:ĂŶ͘ϱ͕ϮϬϭϴͿĐůĂŝŵĞĚƚŚĂƚĚĞĨĞŶĚĂŶƚƐ͕
ŽǁŶĞƌƐŽĨĂ>ŽƵŝƐǀŝůůĞ͕<ĞŶƚƵĐŬǇͲďĂƐĞĚƌĞƐƚĂƵƌĂŶƚĐŚĂŝŶǁŝƚŚ
ůŽĐĂƚŝŽŶƐŝŶ<ĞŶƚƵĐŬǇĂŶĚ/ŶĚŝĂŶĂ͕ƐƵďũĞĐƚĞĚŚĂƌŐŝŶŐWĂƌƚǇĂŶĚ
ŽƚŚĞƌĨĞŵĂůĞĞŵƉůŽǇĞĞƐƚŽƐĞǆƵĂůŚĂƌĂƐƐŵĞŶƚ͘&ŝǀĞͲǇĞĂƌĐŽŶƐĞŶƚ
ĚĞĐƌĞĞĞŶƚĞƌĞĚŽŶ:ĂŶƵĂƌǇϱ͕ϮϬϭϴƉƌŽǀŝĚĞƐΨϯϰϬ͕ϬϬϬŝŶ
ĐŽŵƉĞŶƐĂƚŽƌǇĂŶĚƉƵŶŝƚŝǀĞĚĂŵĂŐĞƐ͘ĞĨĞŶĚĂŶƚƐǁŝůůƉƌŽǀŝĚĞ
ĞĂĐŚĐůĂŝŵĂŶƚĂůĞƚƚĞƌŽĨĂƉŽůŽŐǇŽŶĐŽŵƉĂŶǇůĞƚƚĞƌŚĞĂĚ͘dŚĞ
ĚĞĐƌĞĞƉĞƌŵĂŶĞŶƚůǇĞŶũŽŝŶƐƐĞǆĚŝƐĐƌŝŵŝŶĂƚŝŽŶĂŶĚƌĞƚĂůŝĂƚŝŽŶ͕
ĂŶĚĚĞĨĞŶĚĂŶƚƐǁŝůůŝŵƉůĞŵĞŶƚ͕ƉŽƐƚ͕ĂŶĚĚŝƐƚƌŝďƵƚĞKƉŽůŝĐŝĞƐ
ƚŚĂƚŝŶĐůƵĚĞĐŽŶƚĂĐƚŝŶĨŽƌŵĂƚŝŽŶĨŽƌĂƚůĞĂƐƚƚŚƌĞĞŶĂŵĞĚ
ŝŶĚŝǀŝĚƵĂůƐƚŽǁŚŽŵĞŵƉůŽǇĞĞƐĐĂŶĐŽŵƉůĂŝŶĂŶĚĂϮϰͬϳŚŽƚůŝŶĞ
ŶƵŵďĞƌ͘ŶŽƵƚƐŝĚĞĐŽŶƐƵůƚĂŶƚĞǆƉĞƌŝĞŶĐĞĚŝŶĞŵƉůŽǇŵĞŶƚ
ĚŝƐĐƌŝŵŝŶĂƚŝŽŶůĂǁǁŝůůƉƌŽǀŝĚĞĂŶŶƵĂůƚƌĂŝŶŝŶŐƐƐĞƚĨŽƌƚŚŝŶƚŚĞ
ĚĞĐƌĞĞ͕ĞŵƉŚĂƐŝǌŝŶŐƐĞǆƵĂůŚĂƌĂƐƐŵĞŶƚĂŶĚƌĞƚĂůŝĂƚŝŽŶ͘

ϯ͘ Kǀ͘ZŽĐŬǇDŽƵŶƚĂŝŶĂƐŝŶŐƌĞǁƐEŽ͘ϭ͗ϭϲͲĐǀͲϰϮϴ;͘E͘͘Ϳ
ĐůĂŝŵĞĚƚŚĂƚĞŵƉůŽǇĞƌĨĂŝůĞĚƚŽĂĚĚƌĞƐƐƐĞǀĞƌĂůĐŽŵƉůĂŝŶƚƐĨƌŽŵ
ĞŵƉůŽǇĞĞŽĨŚŽƐƚŝůĞǁŽƌŬĞŶǀŝƌŽŶŵĞŶƚďĂƐĞĚŽŶŚŝƐƐĞǆĂŶĚ
ƐĞǆƵĂůŽƌŝĞŶƚĂƚŝŽŶ͕ŝŶĐůƵĚŝŶŐĂƉƌŽĨƵƐŝŽŶŽĨĞƉŝƚŚĞƚƐĂŶĚŐƌĂĨĨŝƚŝ
ĂŶĚĐƵůŵŝŶĂƚŝŶŐŝŶƉŚǇƐŝĐĂůĂƚƚĂĐŬ͘dŚƌĞĞͲǇĞĂƌĐŽŶƐĞŶƚĚĞĐƌĞĞ
ĞŶƚĞƌĞĚŽŶĞĐĞŵďĞƌϮϬ͕ϮϬϭϳ͕ƉƌŽǀŝĚĞƐĨŽƌΨϳϬ͕ϬϬϬŝŶ
ĐŽŵƉĞŶƐĂƚŽƌǇĚĂŵĂŐĞƐŝŶƚŚƌĞĞƉĂǇŵĞŶƚƐĂŶĚĞŶũŽŝŶƐĐƌĞĂƚŝŶŐŽƌ
ŵĂŝŶƚĂŝŶŝŶŐĂŚŽƐƚŝůĞǁŽƌŬĞŶǀŝƌŽŶŵĞŶƚďĂƐĞĚŽŶƐĞǆŽƌƐĞǆƵĂů
ŽƌŝĞŶƚĂƚŝŽŶ͕ĨĂŝůŝŶŐƚŽŝŶǀĞƐƚŝŐĂƚĞĐŽŵƉůĂŝŶƚƐŽĨĂŚŽƐƚŝůĞǁŽƌŬ
ĞŶǀŝƌŽŶŵĞŶƚďĂƐĞĚŽŶƐĞǆŽƌƐĞǆƵĂůŽƌŝĞŶƚĂƚŝŽŶ͕ĨĂŝůŝŶŐƚŽƚĂŬĞ



ϭϬ


ƉƌŽŵƉƚĐŽƌƌĞĐƚŝǀĞĂĐƚŝŽŶŝŶƌĞƐƉŽŶƐĞƚŽƐƵĐŚĐŽŵƉůĂŝŶƚƐ͕ĂŶĚ
ƌĞƚĂůŝĂƚŝŽŶĨŽƌĐŽŵƉůĂŝŶŝŶŐĂďŽƵƚƐĞǆƵĂůŚĂƌĂƐƐŵĞŶƚ͘

ϰ͘ Kǀ͘>ĂƋƵŝůĂ'ƌŽƵƉ͕/ŶĐ͕͘EŽ͘ϭϲͲĐǀͲϱϭϵϰ;͘͘E͘z͘ͿĐůĂŝŵƐƚŚĂƚ
ĚĞĨĞŶĚĂŶƚ͕ĂƌŽŽŬůǇŶ͕EĞǁzŽƌŬͲďĂƐĞĚŚĞĂǀǇĐŽŶƐƚƌƵĐƚŝŽŶ
ĐŽŶƚƌĂĐƚŽƌƐƵďũĞĐƚĞĚŚĂƌŐŝŶŐWĂƌƚǇĂŶĚŽƚŚĞƌĨƌŝĐĂŶŵĞƌŝĐĂŶ
ĞŵƉůŽǇĞĞƐƚŽƌĂĐŝĂůŚĂƌĂƐƐŵĞŶƚĂŶĚĚŝƐĐŚĂƌŐĞĚĂŶĚĨĂŝůĞĚƚŽ
ƌĞŚŝƌĞŚĂƌŐŝŶŐWĂƌƚǇŝŶƌĞƚĂůŝĂƚŝŽŶĨŽƌŚŝƐĐŽŵƉůĂŝŶƚƐĂďŽƵƚƚŚĞ
ŚĂƌĂƐƐŵĞŶƚ͘ϯЪͲǇĞĂƌĐŽŶƐĞŶƚĚĞĐƌĞĞĞŶƚĞƌĞĚŽŶĞĐĞŵďĞƌϭ͕
ϮϬϭϳƉƌŽǀŝĚĞĚĨŽƌΨϲϮϱ͕ϬϬϬŝŶďĂĐŬƉĂǇĂŶĚĐŽŵƉĞŶƐĂƚŽƌǇ
ĚĂŵĂŐĞƐĂŶĚƌĞƋƵŝƌĞƐĚĞĨĞŶĚĂŶƚƚŽŐŝǀĞĂůůĞŵƉůŽǇĞĞƐ;ĂŶĚŶĞǁ
ĞŵƉůŽǇĞĞƐǁŝƚŚŝŶϯĚĂǇƐͿĂůĞƚƚĞƌĨƌŽŵĚĞĨĞŶĚĂŶƚ͛ƐŽǁŶĞƌƐ
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'LVK1HWZRUN//&1/5%1R  


7KH HPSOR\HU YLRODWHG WKH $FW E\ SURKLELWLQJ DQ HPSOR\HH IURP GLVFXVVLQJ KLV
VXVSHQVLRQZLWKFRZRUNHUV7KH%RDUGKHOGDQHPSOR\HU¶VHIIRUWVWRUHVWULFWWKRVHGLVFXVVLRQVLV
XQODZIXODEVHQWLWVDELOLW\WRGHPRQVWUDWHDOHJLWLPDWHDQGVXEVWDQWLDOEXVLQHVVMXVWLILFDWLRQWKDW
RXWZHLJKVWKHLQIULQJHPHQWRQWKHHPSOR\HH¶V6HFWLRQULJKWV7KHUHFRUGGLGQRWVKRZWKDWWKH
HPSOR\HURIIHUHGDQ\MXVWLILFDWLRQIRULWVSURKLELWLRQ
7KHHPSOR\HUZDVDOVRIRXQGWRKDYHYLRODWHG6HFWLRQ D  WKURXJKWKHPDLQWHQDQFH
DQG HQIRUFHPHQW RI LWV ³$UELWUDWLRQ $JUHHPHQW´   7KLV LVVXH LV SHQGLQJ UHYLHZ WKURXJK RWKHU
FDVHV
$TXD$VWRQ+RVSLWDOLW\//&GED$VWRQ:DLNLNL%HDFK+RWHO1/5%1R  


+ROGVWKDWDQHPSOR\HUPD\ODZIXOO\GLVFLSOLQHDQHPSOR\HHIRUHQJDJLQJLQPLVFRQGXFW
LQWKHFRXUVHRIKLVRWKHUZLVHSURWHFWHGDFWLYLW\EXWRQO\LILWKDGDJRRGIDLWKDQGFRUUHFWEHOLHI
WKDWVXFKPLVFRQGXFWRFFXUUHG

7KH %RDUG KHOG WKDW WKH HPSOR\HU YLRODWHG 6HFWLRQ  D   GXULQJ PHHWLQJV ZLWK
HPSOR\HHV E\ D  GLUHFWLQJ HPSOR\HHV WR VWRS SDUWLFLSDWLQJ LQ XQLRQRUJDQL]HG UDOOLHV E 
GLUHFWLQJ HPSOR\HHV WR VWRS YLVLWLQJ WKH KRPHV RI FRZRUNHUV WR HQJDJH LQ XQLRQ DQGRU RWKHU
SURWHFWHGFRQFHUWHGDFWLYLWLHV F LQGLUHFWO\WKUHDWHQLQJHPSOR\HHVZLWKWKHORVVRIWKHLUMREVIRU
HQJDJLQJLQXQLRQDQGRUSURWHFWHGFRQFHUWHGDFWLYLWLHVE\WHOOLQJWKHPWKDWWKH\ZHUHOXFN\WR
KDYHMREVDQG G WHOOLQJHPSOR\HHVWRDSRORJL]HWRWKHHPSOR\HUIRUHQJDJLQJLQXQLRQDQGRU
SURWHFWHGFRQFHUWHGDFWLYLWLHV
7KH HPSOR\HU DUJXHG WKDW WKH IDFW WKDW PDQ\ RI WKH HPSOR\HHV GLG QRW VSHDN (QJOLVK
PHDQVWKDWWKH%RDUGZDVDSSO\LQJWKHZURQJVWDQGDUGDQGWKHUHPDUNVVKRXOGEHMXGJHGE\D
³UHDVRQDEOHHPSOR\HH´VWDQGDUGWKDWDVVXPHVDQ(QJOLVKVSHDNLQJHPSOR\HHZKRXQGHUVWRRGKLV
FRPPHQWV IXOO\  ,Q DVVHVVLQJ WKH ODZIXOQHVV RI FRPPXQLFDWLRQV LQ D PXOWLOLQJXDO ZRUNSODFH
ODQJXDJHEDUULHUVFDQQRWEHLJQRUHG0RUHRYHUWKH%RDUGQRWHGWKDWWKHLGHQWLW\RIWKHVSHDNHU
LQ HPSOR\HH PHHWLQJV DQG KLV SRVLWLRQ RI UHODWLYH SRZHU LQ WKH ZRUNSODFH DUH DOVR JLYHQ
FRQVLGHUDWLRQ LQ GHWHUPLQLQJ ZKHWKHU D VWDWHPHQW LV XQODZIXO DQG ZKHQ DQ HPSOR\HU XVHV D
KLJKOHYHOPDQDJHUWRYRLFHLWVDQWLXQLRQPHVVDJHWKDWPHVVDJHWDNHVRQDQHVSHFLDOO\FRHUFLYH
TXDOLW\DQGLVXQOLNHO\WREHIRUJRWWHQ

7KH %RDUG DOVR IRXQG D YLRODWLRQ RI WKH $FW E\ D VHFXULW\ JXDUG ZKHQ KH WKUHDWHQHG
HPSOR\HHVZLWKGLVFLSOLQHIRUGLVWULEXWLQJXQLRQOLWHUDWXUHQHDUWKHORZHUOREE\RIWKHKRWHO$Q
HPSOR\HU PD\ EH KHOG OLDEOH IRU XQIDLU ODERU SUDFWLFHV FRPPLWWHG E\ VHFXULW\ JXDUGV DFWLQJ LQ
WKHLURIILFLDOFDSDFLW\7KH%RDUGUHMHFWHGWKHHPSOR\HU¶VDUJXPHQWWKDWWKHORZHUOREE\RIWKH
KRWHO ZDV D ZRUN DUHD  $FWLYLWLHV VXFK DV VHFXULW\ PDLQWHQDQFH DQG YDOHW SDUNLQJ ZKLFK
W\SLFDOO\RFFXULQDKRWHOOREE\DUHLQFLGHQWDOWRDKRWHO¶VSULPDU\IXQFWLRQDQGWKXVLQVXIILFLHQW
WR WUDQVIRUP D KRWHO¶V IURQW HQWUDQFH DUHD LQWR D ³ZRUN DUHD´ ZKHUH DQ HPSOR\HU PD\ ODZIXOO\
EDQHPSOR\HHGLVWULEXWLRQV
Y
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.H\VWRQH$XWRPRWLYH,QGXVWULHV,QF1/5%1R  


$QHPSOR\HU¶VVSHFLILFSURPLVHVRIEHWWHUSD\LIHPSOR\HHVYRWHGDJDLQVWDXQLRQGXULQJ
FDSWLYH DXGLHQFH PHHWLQJV ZDV D FRQGXFW GHHPHG VXIILFLHQW WR VHW DVLGH DQ HOHFWLRQ DQG GLUHFW
WKDWDQHZRQHEHKHOG

7KH%RDUGVWDWHGWKDWGHSHQGLQJRQZKDWLVVDLGDQGWKHFRQWH[WLQZKLFKLWLVVDLGHYHQ
FRPSDULVRQVDQGVWDWHPHQWVRIIDFWPD\QHYHUWKHOHVVFRQYH\LPSOLHGSURPLVHVRIEHQHILWV+HUH
WKHHPSOR\HU¶VFRPPHQWVLQFOXGLQJWKDW³DµUHDVRQDEOHSHUVRQ¶FRXOGH[SHFWWRUHFHLYHD
ZDJHLQFUHDVHLIWKH(PSOR\HUZRQWKHHOHFWLRQ´ZDVVRVSHFLILFWKDWLWRXWZHLJKHGWKHODZIXO
FRQWHQWRIWKHHPSOR\HU¶VZDJHVXUYH\GDWDZKLFKLWVDLGZDVWREHXVHGIRUFRQVLGHULQJZKHWKHU
WRJUDQWZDJHLQFUHDVHVUHJDUGOHVVRIWKHRXWFRPHRIWKHHOHFWLRQ0RUHRYHUWKHHPSOR\HHVLQ
TXHVWLRQ ZHUH DZDUH RI ZDJH LQFUHDVHV SURYLGHG WR HPSOR\HHV LQ RWKHU ORFDWLRQV  'HVSLWH WKH
HPSOR\HU QRWLQJ WKDW LW ZDV QRW PDNLQJ SURPLVHV WKH REMHFWLRQ EDVHG XSRQ WKH HPSOR\HU¶V
SURPLVHVZDVVXVWDLQHGDQGDQHZHOHFWLRQZDVRUGHUHG
0DWUL[(TXLWLHV,QF1/5%1R  


7KHPHPEHU%RDUGKHOGWKDWDQHPSOR\HUGLGQRWXQODZIXOO\GLVFKDUJHDQHPSOR\HHLQ
DQDWWHPSWWRVXSSUHVVIXWXUHSURWHFWHGFRQFHUWHGDFWLYLW\

7KH FKDUJLQJ SDUW\ ZDV D KXPDQ UHVRXUFH HPSOR\HH  +H KDG EHHQ KLUHG WR LGHQWLI\
FRPSOLDQFH LVVXHV  3ULRU WR EHLQJ GLVFKDUJHG KH KDG QRW HQJDJHG LQ DQ\ FRQGXFW WKDW LV LWVHOI
SURWHFWHGE\6HFWLRQ5DWKHUWKHHPSOR\HHVRXJKWWRUDLVHDQXPEHURIZRUNSODFHLVVXHVDQG
FRPPXQLFDWHKLVGLVVDWLVIDFWLRQEXWPDQ\RIWKHVHDPRXQWHGWRLQGLYLGXDOFRPSODLQWV HJWKH
PXVLFSOD\LQJWRRORXGO\RQWKHRIILFHUDGLR +HQHYHUVXJJHVWHGWKDWKHLQWHQGHGWRUDLVHDQ\
FRQFHUQVRQEHKDOIRIRWKHUHPSOR\HHV$FFRUGLQJWRDOHWWHUKHVXEPLWWHGWRWKHHPSOR\HUZDJH
GLVSDULWLHV )/6$ PLVFODVVLILFDWLRQ DQG EHQHILWV SROLFLHV PDGH KLP JLYH VHULRXV WKRXJKW WR
FRQWDFWLQJ WKH %RDUG DQG RUJDQL]LQJ D XQLRQ 7KH %RDUG QRWHG WKDW KLV FRPSODLQWV ZHUH
LQGLYLGXDOQRW³FRQFHUWHG´DQGUHMHFWHGDUJXPHQWVWKDWWKHHPSOR\HUGLVFKDUJHGWKHHPSOR\HH
WRVXSSUHVVKLVSODQWRHQJDJHLQ6HFWLRQDFWLYLW\
$OOZD\V(DVW7UDQVSRUWDWLRQ,QF1/5%1R  


$ PDMRULW\RIWKH%RDUGKHOGWKDWWKHHPSOR\HUZDVDVXFFHVVRU HPSOR\HU DQG YLRODWHG
WKH$FWE\IDLOLQJDQGUHIXVLQJWRUHFRJQL]HDQGEDUJDLQZLWKWKHXQLRQRIWKHSUHGHFHVVRU7KH
PDMRULW\DOVRKHOGWKDWWKHHPSOR\HUEHFDXVHLWZDVDVXFFHVVRUXQODZIXOO\IDLOHGWRUHVSRQGWR
WKH XQLRQ¶V LQIRUPDWLRQ UHTXHVW +RZHYHU WKH PDMRULW\ FRQFOXGHG WKDW WKH HPSOR\HU GLG QRW
XQODZIXOO\XQLODWHUDOO\FKDQJHWKHZDJHUDWHVRIHPSOR\HHVQRUGLGWKHHPSOR\HUKDYHDGXW\WR
EDUJDLQZLWKWKHXQLRQSULRUWRWHUPLQDWLQJDQHPSOR\HHXQGHUWKHFLUFXPVWDQFHVSUHVHQWHG

7KH PDMRULW\ QRWHG WKH HVVHQFH RI VXFFHVVRUVKLS LV QRW SUHPLVHG RQ DQ LGHQWLFDO UH
FUHDWLRQ RI WKH SUHGHFHVVRU¶V FXVWRPHUV DQG EXVLQHVV EXW UDWKHU RQ WKH QHZ HPSOR\HU¶V
Y
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FRQVFLRXV GHFLVLRQ WR PDLQWDLQ JHQHUDOO\ WKH VDPH EXVLQHVV DQG WR KLUH D PDMRULW\ RI LWV
HPSOR\HHV IURP WKH SUHGHFHVVRU  7KH PDMRULW\ IRXQG VXEVWDQWLDO FRQWLQXLW\ RI RSHUDWLRQV
EHFDXVH WKH VXFFHVVRU SHUIRUPHG WKH VDPH JHQHUDO EXVLQHVV VHUYLFH DQG WKH HPSOR\HHV ZHUH
SHUIRUPLQJWKHVDPHJHQHUDOMREV7KHPDMRULW\UHMHFWHGWKH³PLQRUGLIIHUHQFHV´LQRSHUDWLRQVDV
LQVXIILFLHQWWRSUHFOXGHDVXFFHVVRUVKLSILQGLQJ
0(,*65+ROGLQJV//&GED*UDQG6LHUUD5HVRUW &DVLQR1/5%1R  

$Q HPSOR\HU WKDW GHQLHG DFFHVV WR LWV FOXE WR IRUPHU HPSOR\HHV DQG WKHUHE\ YLRODWHG
6HFWLRQ  D    7KH HPSOR\HU KDG D ORQJVWDQGLQJ SDVW SUDFWLFH RI JUDQWLQJ DFFHVV WR IRUPHU
HPSOR\HHVWRVRFLDOL]HDWLWVHVWDEOLVKPHQWVDVLWZRXOGWRDQ\RWKHUPHPEHURIWKHSXEOLF
7KH HPSOR\HU RSHUDWHG WKH *UDQG 6LHUUD 5HVRUW LQ 5HQR WKDW LQFOXGHV D KRWHO FDVLQR
UHVWDXUDQWVFOXEVEDUVDQGDSRRO7KHHPSOR\HHLQTXHVWLRQKDGILOHGDZDJHKRXUFRPSODLQW
DJDLQVWWKHHPSOR\HUIROORZLQJKHUHPSOR\PHQWDQDFWLRQEURXJKWRQEHKDOIRIKHUVHOIDQGRWKHU
HPSOR\HHV7KHPDMRULW\FRQFOXGHGWKDWWKHHPSOR\HUH[SUHVVO\UHWDOLDWHGDJDLQVWWKHHPSOR\HH
IRUHQJDJLQJLQWKHSURWHFWHGFRQFHUWHGDFWLYLW\RQPDWWHUVFRQFHUQLQJWKHZRUNSODFHGHVSLWHWKH
IDFWWKDWWKHPDWWHUVLQYROYHGKHUIRUPHUHPSOR\HU7KLVUHWDOLDWLRQWKHPDMRULW\IRXQGZRXOG
FKLOOHPSOR\HHVIURPH[HUFLVLQJWKHLU6HFWLRQULJKWV

0LVFLPDUUDGLVVHQWHGQRWLQJWKDWLWZDVLPSRVVLEOHIRUWKH*HQHUDO&RXQVHOWRHVWDEOLVK
WKDWWKH³QRWUHVSDVV´SROLF\FRXOGKDYHDIIHFWHGKHUWHUPVRUFRQGLWLRQVRIHPSOR\PHQWEHFDXVH
VKH QR ORQJHU ZRUNHG WKHUH  +H IXUWKHU QRWHG WKDW RWKHU FXUUHQW HPSOR\HHV ZKR MRLQHG WKH
ODZVXLW ZHUH QRW EDUUHG IURP WKH SURSHUW\ WKHUHE\ SUHFOXGLQJ D ILQGLQJ RI GLVSDUDWH WUHDWPHQW
EDVHGRQKHUDVVHUWLRQRI6HFWLRQULJKWV
5DLQERZ0HGLFDO7UDQVSRUWDWLRQ//&1/5%1R  


7KH HPSOR\HU YLRODWHG WKH $FW E\ GLVFKDUJLQJ DQ HPSOR\HH DIWHU FRQFHUQV UDLVHG E\
HPSOR\HHV GXULQJ D EXVLQHVV PHHWLQJ DV WR WKH HPSOR\HU¶V SURFHVVLQJ RI UHSRUWV UHTXLUHG IRU
SD\PHQWRIZDJHV(PSOR\HURIILFLDOVQRWHGWKDWVXFKGLVFXVVLRQVVKRXOGEHKHOGLQSULYDWHDQG
QRWLQDJURXSPHHWLQJVHWWLQJ7KH%RDUGFRQFOXGHGWKHHPSOR\HHHQJDJHGLQFRQFHUWHGDFWLYLW\

7KH LQLWLDO EXUGHQ WR SURYH WKDW SURWHFWHG FRQGXFW ZDV D PRWLYDWLQJ IDFWRU LQ DQ
HPSOR\HU¶V DGYHUVH HPSOR\PHQW DFWLRQ LV PHW E\ VKRZLQJ SURWHFWHG DFWLYLW\ WKH HPSOR\HU¶V
NQRZOHGJHRISURWHFWHGDFWLYLW\DQGWKHHPSOR\HU¶VDQLPXVDJDLQVWSURWHFWHGDFWLYLW\7KHUHLV
QRW UHTXLUHPHQW WR PDNH VRPH DGGLWLRQDO VKRZLQJ RI SDUWLFXODUL]HG PRWLYDWLQJ DQLPXV WRZDUG
WKH HPSOR\HH¶V RZQ SURWHFWHG DFWLYLW\ RU WR IXUWKHU GHPRQVWUDWH VRPH DGGLWLRQDO XQGHILQHG
FRQQHFWLRQEHWZHHQWKHHPSOR\HH¶VSURWHFWHGDFWLYLW\DQGWKHDGYHUVHDFWLRQ
%XWOHU0HGLFDO7UDQVSRUW//&1/5%1R  

,Q D PL[HG UXOLQJ WKH %RDUG FRQFOXGHG WKDW DQ HPSOR\HH ZDV SURSHUO\ GLVFKDUJHG IRU
HQJDJLQJ LQ FRQGXFW VSHHFK DQG )DFHERRN SRVWV WKDW ZHUH QRW SURWHFWHG XQGHU WKH $FW 7KH
HPSOR\HH¶VSRVWVWDWHG³+H\HYHU\ERG\,0)
,1%52.('2:1,17+(6$0(6
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, :$6 %52.( ,1 /$67 :((. %(&$86( 7+(< '21¶7 :$17$ %8< 1(: 6 
&+$&+,111****** &+,111*²DW 6KHHW] &RQYHQLHQFH 6WRUH´  7KH (PSOR\HU LV D
SURYLGHURIDPEXODQFHVHUYLFHVWRQXUVLQJKRPHDQGKRVSLWDOVDQGWKHHPSOR\HH¶VSRVWVXJJHVWHG
KLV DPEXODQFH KDG EURNHQ GRZQ GXH WR IDLOXUHV RQ WKH SDUW RI WKH (PSOR\HU  ,Q IDFW WKH
HYLGHQFHVXJJHVWHGWKDWWKHLVVXHZDVZLWKWKHHPSOR\HH¶VJLUOIULHQG¶VFDU,IWKDWZDVWKHFDVH
WKHQ WKH HPSOR\HH ZDV QRW HQJDJHG LQ FRQFHUWHG SURWHFWHG DFWLYLW\  ,I WKH SRVW ZDV D IDOVH
VWDWHPHQWUHJDUGLQJKLVDPEXODQFHWKHQLWZDVGHHPHGPDOLFLRXVO\IDOVHDQGQRWSURWHFWHG
$VWRDVHFRQGHPSOR\HHKHFODLPHGWKDWKHKDGEHHQWHUPLQDWHGIRU)DFHERRNSRVWLQJV
UHJDUGLQJDIRUPHUHPSOR\HH¶VWHUPLQDWLRQVHHNLQJVXSSRUWIURPRWKHUVDQGWKUHDWHQLQJWRJRWR
³WKHODERUERDUG´$PDMRULW\RIWKH%RDUGIRXQGKLVGLVFKDUJHWREHDYLRODWLRQ1RWRQO\ZHUH
KLVSRVWVFRQVLGHUHGFRQFHUWHGSURWHFWHGDFWLYLW\EXWKLVWHUPLQDWLRQZDVDOVRWKHUHVXOWRIWKH
HPSOR\HU¶VHQIRUFHPHQWRIDQRYHUO\EURDGVRFLDOPHGLDSROLF\7KHSROLF\UHTXLUHGHPSOR\HHV
WRSURPLVHWKH\ZRXOG³UHIUDLQIURPXVLQJVRFLDOQHWZRUNLQJVLJKWVZKLFKFRXOGGLVFUHGLW%XWOHU
0HGLFDO7UDQVSRUWRUGDPDJHLWVLPDJH´7KHPDMRULW\IRXQGWKDWWKHHPSOR\HH¶V)DFHERRNSRVW
ZDV FRQGXFW WKDW RWKHUZLVH LPSOLFDWHV WKH FRQFHUQV XQGHUO\LQJ 6HFWLRQ   7KXV HYHQ LI WKH
HPSOR\HH¶VSRVWVGLGQRWFRQVWLWXWHSURWHFWHGFRQFHUWHGDFWLYLW\KLVGLVFKDUJHZDVVWLOOXQODZIXO
EHFDXVHKLVSRVWV³WRXFKH>G@WKHFRQFHUQVDQLPDWLQJ6HFWLRQ´
0DF\¶V,QF1/5%1R  

$QHPSOR\HU¶VUXOHVSURKLELWLQJWKHXVHRIFXVWRPHULQIRUPDWLRQGLGQRWYLRODWH6HFWLRQ
 D  7KHPDMRULW\KHOGWKDWZKLOHHPSOR\HHVJHQHUDOO\KDYHD6HFWLRQULJKWWRDSSHDOWR
WKHLUHPSOR\HU¶VFXVWRPHUVIRUVXSSRUWLQDODERUGLVSXWHWKHGLVSXWHGUXOHVGRQRWUHVWULFWVXFK
DSSHDOV,QVWHDGWKH\SURKLELWWKHGLVFORVXUHRILQIRUPDWLRQDERXWFXVWRPHUVREWDLQHGIURPWKH
5HVSRQGHQW¶VFRQILGHQWLDOUHFRUGV
7KHUHZDVQRDOOHJDWLRQWKDWWKHUXOHVDWLVVXHH[SOLFLWO\UHVWULFWHG6HFWLRQULJKWVZHUH
LVVXHGLQUHVSRQVHWRXQLRQDFWLYLW\RUZHUHDSSOLHGWRUHVWULFWWKHH[HUFLVHRI6HFWLRQULJKWV
$V LW KDV VR RIWHQ UHFHQWO\ WKH PDMRULW\ FRQVLGHUHG ZKHWKHU HPSOR\HHV ZRXOG UHDVRQDEO\
XQGHUVWDQG WKH UXOHV WR UHVWULFW 6HFWLRQ  DFWLYLW\  8QOLNH VR PDQ\ UHFHQW GHFLVLRQV KHUH WKH
PDMRULW\ IRXQG WKDW WKH UHVWULFWLRQ RQ WKH XVH RI FXVWRPHUV¶ VRFLDO VHFXULW\ QXPEHUV DQG FUHGLW
FDUGQXPEHUVDQGWKHUHVWULFWLRQRQWKHXVHRIFXVWRPHUFRQWDFWLQIRUPDWLRQFRXOGQRWUHDVRQDEO\
EH FRQVWUXHG WR SURKLELW 6HFWLRQ  DFWLYLW\  7KH PDMRULW\ DOVR IRXQG WKDW WKH HPSOR\HU¶V ³8VH
DQG 3URWHFWLRQ RI 3HUVRQDO 'DWD´ DQG ³&RQILGHQWLDOLW\ DQG $FFHSWDEOH 8VH RI &RPSDQ\
6\VWHPV´UXOHVWREHODZIXOWRWKHH[WHQWWKH\SURKLELWHGWKHXVHRUGLVFORVXUHRIVRFLDOVHFXULW\
QXPEHUV RU DFFRXQW QXPEHUV RU WKH XVH RI FXVWRPHU QDPHV DQG FRQWDFW LQIRUPDWLRQ REWDLQHG
IURPWKH5HVSRQGHQW¶VRZQFRQILGHQWLDOUHFRUGV
5HDG\MHW,QF1/5%1R  

7KH%RDUGFRQFOXGHGWKDWWKHHPSOR\HUKHUHYLRODWHGWKH$FWE\LQWHUURJDWLQJHPSOR\HHV
GLVFLSOLQLQJ HPSOR\HHV IRU SDUWLFLSDWLQJ LQ D ODZIXO VWULNH DQG WKUHDWHQLQJ UHWDOLDWLRQ DJDLQVW
HPSOR\HHV
Y
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0HPEHU0LVFDPDUUDFRQFXUUHGLQWKHGHFLVLRQEXWGLVDJUHHGZLWKWZRRIWKHUHPHGLHV
RUGHUHGE\WKH%RDUG)LUVWKHGLVDJUHHGZLWKRUGHULQJWKHHPSOR\HUWRFRPSHQVDWHHPSOR\HHV
IRUDQ\VHDUFKIRUZRUNDQGLQWHULPHPSOR\PHQWH[SHQVHVUHJDUGOHVVRIZKHWKHUWKRVHH[SHQVHV
H[FHHG WKHLU LQWHULP HDUQLQJV  +H ZRXOG DGKHUH WR WKH %RDUG¶V IRUPHU DSSURDFK RI WUHDWLQJ
VHDUFKIRUZRUNDQGLQWHULPHPSOR\PHQWH[SHQVHVDVDQRIIVHWDJDLQVWLQWHULPHDUQLQJV6HFRQG
KHGLVDJUHHGZLWKWKHRUGHUWKDWWKHQRWLFHEHUHDGDORXGWRHPSOR\HHV+HQRWHGWKDWWKLVZDVDQ
H[WUDRUGLQDU\UHPHG\IRUVHULRXVDQGZLGHVSUHDGXQIDLUODERUSUDFWLFHVDQGKHGLGQRWILQGXQIDLU
ODERUSUDFWLFHVUHODWLQJWRDWPRVWRQO\ILYHHPSOR\HHVDVZLGHVSUHDGLQDXQLWRIHPSOR\HHV


7KLVGLVVHQWLVOLNHO\DSUHFXUVRURIWKHQHZ%RDUGPDMRULW\¶VDSSURDFKWRUHPHGLHV

2XWRNXPSX6WDLQOHVV6WHHO86$//&1/5%12  

+HUHDPHPEHUPDMRULW\GHWHUPLQHGWKDWDQHPSOR\HUEUHDFKHGDVHWWOHPHQWDJUHHPHQW
DQGJUDQWHGDPRWLRQIRUGHIDXOWMXGJPHQW7KHVHWWOHPHQWDJUHHPHQWUHVROYHGWZRXQIDLUODERU
SUDFWLFHV  8QGHU WKH WHUPV RI WKH VHWWOHPHQW DJUHHPHQW WKH HPSOR\HU DJUHHG WR UHVFLQG DQ
DOOHJHGO\ RYHUEURDG QRGLVFXVVLRQGXULQJZRUNKRXUV SROLF\ UHVFLQG WKH GLVFLSOLQH LVVXHG WR
HPSOR\HHVDQGLQIRUPWKHPRIWKHVDPHDOORZHPSOR\HHVWRGLVFXVVWKHXQLRQGXULQJZRUNLQJ
KRXUVDQGSRVWDQRIILFLDO1/5%QRWLFHDWLWVIDFLOLW\DQGRQLWVLQWUDQHW
%HIRUHSRVWLQJWKHQRWLFHWKHHPSOR\HUHPDLOHGWRLWVHPSOR\HHVDQGSRVWHGRQLWVPDLQ
EXOOHWLQ ERDUG D OHWWHU FKDOOHQJLQJ WKH DOOHJDWLRQV DQG GHWDLOV RI WKH VHWWOHPHQW  7KH HPSOR\HU
DOOHJHG WKDW WKH FKDUJHV KDG EHHQ EURXJKW E\ WKH XQLRQ WR HIIHFWLYHO\ ³EORFN WKH HOHFWLRQ IURP
RFFXUULQJ´7KHOHWWHUEODPHGWKHXQLRQIRUSUHYHQWLQJHPSOR\HHVIURPH[HUFLVLQJWKHLU³ULJKWWR
YRWH DQG KDYH D FKRLFH´ DQG LW VHWWOHG RQO\ WR DYRLG D %RDUG KHDULQJ WKDW ZRXOG IXUWKHU GHOD\
WKHLU ULJKW WR YRWH  7KLV OHWWHU UHPDLQHG SRVWHG ULJKW QH[W WR WKH %RDUG QRWLFH DJUHHG WR LQ WKH
VHWWOHPHQWDJUHHPHQW
7KH 5HJLRQ WROG WKH HPSOR\HU WKDW WKH FRPSDQ\¶V ³UHEXWWDO´ OHWWHU FRQVWLWXWHG
QRQFRPSOLDQFHZLWKWKHVHWWOHPHQWDJUHHPHQWDQGRUGHUHGWKH5HVSRQGHQWWRUHSRVWWKH1/5%
QRWLFHIRUDQDGGLWLRQDOGD\VZLWKDGGLWLRQDOQRWLFHSURYLVLRQVDQGODQJXDJHVWDWLQJWKDWWKH
VLGHOHWWHU³GLGQRWSURSHUO\UHSUHVHQW´WKH%RDUG¶VILQGLQJVRUWKHSXUSRVHRIWKHLQIRUPDWLRQLQ
WKH1/5%QRWLFH7KHHPSOR\HUUHIXVHGDQGGHQLHGEUHDFKLQJWKHDJUHHPHQW
7KH %RDUG IRXQG WKDW WKH HPSOR\HU¶V SRVWLQJ RI D VLGH OHWWHU YLRODWHG WKH WHUPV RI WKH
VHWWOHPHQWDJUHHPHQWLQWZRZD\V  WKHVLGHOHWWHUDWWHPSWHG WR ³PLQLPL]H WKH HIIHFW RI WKH
%RDUG¶V QRWLFH´ DQG VXJJHVWV WR HPSOR\HHV WKDW WKH %RDUG¶V QRWLFH LV EHLQJ SRVWHG DV D PHUH
IRUPDOLW\  WKHVHWWOHPHQWVSHFLILFDOO\UHTXLUHGWKHHPSOR\HUWRSRVWWKHSDUWLHV¶DJUHHGXSRQ
QRWLFH DQG WKH DJUHHPHQW VKRXOG WKHUHIRUH EH UHDG DV UHTXLULQJ WKH SRVWLQJ RI WKDW QRWLFH DQG
QRWKLQJWKDWGHWUDFWVIURPWKDWQRWLFH

7KH%RHLQJ&R1/5%1R

$ WKUHHPHPEHU %RDUG PDMRULW\ HVWDEOLVKHG D QHZ VWDQGDUG IRU WKH HYDOXDWLRQ RI
HPSOR\HU UXOHVSROLFLHV XQGHU WKH $FW  7KH LVVXH ZDV ZKHWKHU WKH HPSOR\HU¶V IDFLDOO\ QHXWUDO
Y


)HOKDEHU/DUVRQ


UXOH ZDV XQODZIXO XQGHU WKH ³UHDVRQDEO\ FRQVWUXH´ VWDQGDUG  7KH %RDUG RYHUUXOHG Lutheran
Heritage Village-Livonia1/5%  

,QLutheran HeritageWKH%RDUGVWDWHGWKDW

>2@XU LQTXLU\ LQWR ZKHWKHU WKH PDLQWHQDQFH RI D FKDOOHQJHG UXOH LV XQODZIXO
EHJLQVZLWKWKHLVVXHRIZKHWKHUWKHUXOHH[SOLFLWO\UHVWULFWVDFWLYLWLHVSURWHFWHGE\
6HFWLRQ,ILWGRHVZHZLOOILQGWKHUXOHXQODZIXO,IWKHUXOHGRHVQRWH[SOLFLWO\
UHVWULFWDFWLYLW\SURWHFWHGE\6HFWLRQWKHYLRODWLRQLVGHSHQGHQWXSRQDVKRZLQJ
RIRQHRIWKHIROORZLQJ  HPSOR\HHVZRXOGUHDVRQDEO\FRQVWUXHWKHODQJXDJHWR
SURKLELW 6HFWLRQ  DFWLYLW\   WKH UXOH ZDV SURPXOJDWHG LQ UHVSRQVH WR XQLRQ
DFWLYLW\RU  WKHUXOHKDVEHHQDSSOLHGWRUHVWULFWWKHH[HUFLVHRI6HFWLRQULJKWV

+HUHWKHHPSOR\HULPSOHPHQWHGDUXOHWKDWUHVWULFWHGWKHXVHRIFDPHUDHQDEOHGGHYLFHV
VXFK DV FHOO SKRQHV RQ LWV SURSHUW\ ZLWKRXW D YDOLG EXVLQHVV QHHG  7KH UXOH GLG QRW H[SOLFLWO\
UHVWULFWDQ\DFWLYLW\SURWHFWHGE\WKH$FWLWZDVQRWDGRSWHGLQUHVSRQVHWRSURWHFWHGDFWLYLWLHV
DQGLWZDVQRWDSSOLHGWRUHVWULFWVXFKDFWLYLWLHV7KHHPSOR\HUSUHVHQWHGHYLGHQFHWKDWWKHUXOH
ZDVMXVWLILHGE\WKHQHHGWRPDLQWDLQFRQILGHQWLDOLW\RIWKHZRUNSHUIRUPHGDWLWVIDFLOLWLHVVRPH
RIZKLFKLVFODVVLILHGDQGE\WKHQHHGWRVHFXUHWKHIDFLOLWLHVDQGZRUNSHUIRUPHGWKHUHDJDLQVW
HVSLRQDJHE\FRPSHWLWRUVIRUHLJQJRYHUQPHQWVDQGLQWHUQDWLRQDOWHUURULVWV

7KHPDMRULW\FRPSOHWHO\UHMHFWHGLutheran HeritageDQGQRWHGWKDWLWVVWDQGDUGFUHDWHGD
FRQWUDGLFWLRQLQKROGLQJWKDWHPSOR\HUSROLFLHVFDQQRWEHHLWKHUEURDGRUVLPSO\VWDWHGEHFDXVH
RIWKHULVNWKH\PLJKWLPSO\DUHVWULFWLRQRQSURWHFWHGDFWLYLWLHV7KLV³VWDQGDUG´ZRXOGUHTXLUH
WKDW DQ HPSOR\HU DFFXUDWHO\ SUHGLFW KRZ D SROLF\ PLJKW EH UHDG LQ DQ\ SRVVLEOH VFHQDULR DQG
DQWLFLSDWHLGHQWLI\DQGFDUYHRXWZKDWHYHUPD\RIIHQGWRSUHYHQWDPELJXLW\DQGHQVXUHDODZIXO
UXOHXQGHUWKH$FW
7KH %RDUG DQQRXQFHG D QHZ VWDQGDUG DQG LQ GRLQJ VR IRXQG WKH HPSOR\HU SROLF\ KHUH
YDOLG  ,I D IDFLDOO\ QHXWUDO UXOH PD\ ZKHQ UHDVRQDEO\ LQWHUSUHWHG SRWHQWLDOO\ LQWHUIHUH ZLWK
HPSOR\HH ULJKWV XQGHU WKH $FW WKH %RDUG ZLOO HYDOXDWH ERWK L  WKH QDWXUH DQG H[WHQW RI WKH
SRWHQWLDOLPSDFWRQHPSOR\HHULJKWVDQG LL WKHHPSOR\HU¶VOHJLWLPDWHEXVLQHVVMXVWLILFDWLRQVIRU
WKHUXOH7RKHOSEDODQFHWKHVHFRQVLGHUDWLRQVWKH%RDUGVHWIRUWKWKUHHFDWHJRULHVRIUXOHV

 &DWHJRU\  ZLOO LQFOXGH UXOHV WKDW WKH %RDUG GHVLJQDWHV DV ODZIXO WR PDLQWDLQ HLWKHU
EHFDXVH L WKHUXOHZKHQUHDVRQDEO\LQWHUSUHWHGGRHVQRWSURKLELWRULQWHUIHUHZLWKWKH
H[HUFLVH RI 1/5$ ULJKWV RU LL  WKH SRWHQWLDO DGYHUVH LPSDFW RQ SURWHFWHG ULJKWV LV
RXWZHLJKHGE\MXVWLILFDWLRQVDVVRFLDWHGZLWKWKHUXOH([DPSOHVRI&DWHJRU\UXOHVDUH
WKH QRFDPHUD UHTXLUHPHQW LQ WKLV FDVH D ³KDUPRQLRXV LQWHUDFWLRQV DQG UHODWLRQVKLSV´
UXOHDQGRWKHUUXOHVUHTXLULQJHPSOR\HHVWRDELGHE\EDVLFVWDQGDUGVRIFLYLOLW\

 &DWHJRU\LQFOXGHVUXOHVWKDWZDUUDQWLQGLYLGXDOL]HGVFUXWLQ\LQHDFKFDVHDVWRZKHWKHU
WKH UXOH ZKHQ UHDVRQDEO\ LQWHUSUHWHG ZRXOG SURKLELW RU LQWHUIHUH ZLWK WKH H[HUFLVH RI
Y


)HOKDEHU/DUVRQ


1/5$ ULJKWV  ,Q VXFK FDVH WKH\ PD\ VWLOO EH YDOLG LI DQ\ DGYHUVH LPSDFW RQ SURWHFWHG
FRQGXFWLVRXWZHLJKHGE\OHJLWLPDWHEXVLQHVVMXVWLILFDWLRQV

 &DWHJRU\LQFOXGHVUXOHVWKDWWKH%RDUGZLOOGHVLJQDWHDVXQODZIXOWRPDLQWDLQEHFDXVH
WKH\ ZRXOG SURKLELW RU OLPLW 6HFWLRQ  SURWHFWHG FRQGXFW DQG WKH DGYHUVH LPSDFW RQ
1/5$ ULJKWV LV QRW RXWZHLJKHG E\ MXVWLILFDWLRQV DVVRFLDWHG ZLWK WKH UXOHV VXFK DV
SURKLELWLQJHPSOR\HHVIURPGLVFXVVLQJZDJHVRUEHQHILWVZLWKRQHDQRWKHU

8QLWH+HUH/RFDO1/5%1R

$  %RDUG PDMRULW\ KHOG WKDW WKH XQLRQ YLRODWHG WKH $FW ZKHQ LW UHSHDWHGO\ EORFNHG
YHKLFOHDFFHVVWRWKHHQWUDQFHDQGH[LWRIWKHHPSOR\HU¶VKRWHOSURSHUW\HYHQWKRXJKWKHEORFNLQJ
ZDV LQ WKH FRQWH[W RI RWKHUZLVH SHDFHIXO SLFNHWLQJ7KH XQLRQ HQJDJHG LQ RUJDQL]DWLRQDO
SLFNHWLQJ DFWLYLW\ HLWKHU RQFH SHU ZHHN RU RQFH HYHU\ RWKHU ZHHN IRU DSSUR[LPDWHO\ 
PRQWKV 2Q DW OHDVW VL[ VHSDUDWH SLFNHWLQJ GD\V WKH XQLRQ LQWHQWLRQDOO\ EORFNHG HDFK YHKLFOH
HQWHULQJDQGH[LWLQJWKHporte cochereRIWKH$VWRQ+RWHOSUHYHQWLQJHDFKYHKLFOHIURPPRYLQJ
IRU DSSUR[LPDWHO\ WZR WR IRXU PLQXWHV 7KH XQGLVSXWHG SXUSRVH RI EORFNLQJ WUDIILF ZDV WR
³DQQR\´ WKH GULYHU DQG EULQJ DWWHQWLRQ WR WKH XQLRQ¶V PHVVDJH 7KHVH SLFNHWV ZHUH VRPHWLPHV
³VPDOO´  SLFNHWHUV  DQG DW RWKHU WLPHV TXLWH ³ODUJH´  SLFNHWHUV  ,Q DGGLWLRQ WR
EORFNLQJFXVWRPHULQJUHVVDQGHJUHVVLWZDVXQGLVSXWHGWKDWWKHXQLRQEORFNHGHPSOR\HHLQJUHVV
DQGHJUHVVDOWKRXJKWKHUHZDVQRVWULNHLQYROYHG

3&&6WUXFWXUDOV,QF1/5%1R

$%RDUGPDMRULW\RYHUWXUQHGWKH%RDUG¶VFRQWURYHUVLDOGHFLVLRQLQSpecialty Healthcare
 1/5% 1R    DQG UHWXUQHG WR WKH %RDUG¶V SULRU VWDQGDUG IRU GHWHUPLQLQJ WKH
DSSURSULDWHQHVVRIEDUJDLQLQJXQLWV

%HIRUH Specialty Healthcare LI DQG ZKHQ DQ HPSOR\HU FKDOOHQJHG ZKHWKHU D
UHSUHVHQWDWLRQSHWLWLRQVRXJKWWRUHSUHVHQWDQDSSURSULDWHXQLWWKH%RDUGDSSOLHGD³FRPPXQLW\
RI LQWHUHVW´ WHVW LQ ZKLFK LW ZHLJKHG D QXPEHU RI IDFWRUV   ZKHWKHU WKH HPSOR\HHV DUH
RUJDQL]HGLQWRDVHSDUDWHGHSDUWPHQW  KDYHGLVWLQFWVNLOOVDQGWUDLQLQJ  KDYHGLVWLQFWMRE
IXQFWLRQVDQGSHUIRUPGLVWLQFWZRUNLQFOXGLQJLQTXLU\LQWRWKHDPRXQWDQGW\SHRIMRERYHUODS
EHWZHHQFODVVLILFDWLRQV  DUHIXQFWLRQDOO\LQWHJUDWHGZLWKWKHHPSOR\HU¶VRWKHUHPSOR\HHV  
KDYH IUHTXHQW FRQWDFW ZLWK RWKHU HPSOR\HHV   LQWHUFKDQJH ZLWK RWKHU HPSOR\HHV   KDYH
GLVWLQFW WHUPV DQG FRQGLWLRQV RI HPSOR\PHQW DQG   DUH VHSDUDWHO\ VXSHUYLVHG  &RQVLGHULQJ
WKHVH IDFWRUV RQ D FDVHE\FDVH EDVLV WKH %RDUG ZRXOG GHWHUPLQH ³ZKHWKHU WKH SHWLWLRQHGIRU
HPSOR\HHVVKDUH>G@DFRPPXQLW\RILQWHUHVWVXIILFLHQWO\GLVWLQFWIURPHPSOR\HHVH[FOXGHGIURP
WKHSURSRVHGXQLWWRZDUUDQWDVHSDUDWHDSSURSULDWHXQLW´

7KHQ LQ Specialty Healthcare LQ WKH FRQWH[W RI D QRQDFXWH KHDOWK FDUH IDFLOLW\ WKH
%RDUG FRQWURYHUVLDOO\ FKDQJHG WKH UHOHYDQW VWDQGDUG DQG KHOG WKDW LI WKH SHWLWLRQHGIRU XQLW
VKDUHGDFRPPXQLW\RILQWHUHVWWKH%RDUGGHHPHGWKHXQLWDSSURSULDWHHYHQLIHPSOR\HHVLQWKH
SHWLWLRQHGIRU XQLW DOVR VKDUHG D FRPPXQLW\ RI LQWHUHVW ZLWK D ODUJHU JURXS RI HPSOR\HHV ZKR
Y
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ZHUHQRWLQFOXGHGLQWKHUHTXHVWHGXQLW$QHPSOR\HUFRXOGRQO\H[SDQGWKHSHWLWLRQHGIRUXQLW
WR LQFOXGH DGGLWLRQDO HPSOR\HHV LI LW FRXOG SURYH WKDW WKH DGGLWLRQDO HPSOR\HHV VKDUHG DQ
RYHUZKHOPLQJ FRPPXQLW\ RI LQWHUHVW ZLWK WKH SHWLWLRQHGIRU HPSOR\HHV  7KLV EURDG VWDQGDUG
ZDVDSSOLHGQRWRQO\LQQRQDFXWHKHDOWKFDUHEXWLQRWKHULQGXVWULHV

,Q PCC Structurals WKH XQLRQ SHWLWLRQHG IRU D XQLW RI DSSUR[LPDWHO\  IXOOWLPH DQG
UHJXODU SDUWWLPH ZHOGHUV DQG VSHFLDOLVWV HPSOR\HG E\ WKH HPSOR\HU DFURVV WKUHH 2UHJRQ
IDFLOLWLHV ZKLOH WKH HPSOR\HU VRXJKW WR H[SDQG WKH SHWLWLRQHGIRU XQLW WR D ZDOOWRZDOO XQLWRI
RYHU  SURGXFWLRQ HPSOR\HHV  $SSO\LQJ Specialty Healthcare WKH 5HJLRQDO 'LUHFWRU
FRQFOXGHGWKDWWKHHPSOR\HHVLQWKHSHWLWLRQHGIRUXQLWZHUH³UHDGLO\LGHQWLILDEOH´DVDJURXSDQG
WKDW WKH\ VKDUHG D FRPPXQLW\ RI LQWHUHVW EXW GLG QRW VKDUH DQ RYHUZKHOPLQJ FRPPXQLW\ RI
LQWHUHVWZLWKWKHUHVWRIWKHSURGXFWLRQHPSOR\HHV

7KH PDMRULW\ KHOG WKDW Specialty Healthcare ZDV ³IXQGDPHQWDOO\ IODZHG´ DQG FLWHG
QXPHURXVSROLF\FRQVLGHUDWLRQVZKLFKUHTXLUHGDUHWXUQWRWKHWUDGLWLRQDOFRPPXQLW\RILQWHUHVW
VWDQGDUG ZKLFK SUHGDWHG Specialty Healthcare  7KH PDMRULW\ QRWHG WKDW Specialty Healthcare
ZDV DQ XQZDUUDQWHG GHSDUWXUH IURP WKH WUDGLWLRQDO WHVW DQG ZDV D GHSDUWXUH IURP GHFDGHV RI
SUHFHGHQW

,URQLFDOO\WKHGLVVHQWLQJPHPEHUVZKRKDGYRWHGLQWKHPDMRULW\LQ6SHFLDOW\+HDOWKFDUH
ZKHUHGHFDGHVRISUHFHGHQWZHUHVXPPDULO\LJQRUHGVRPHKRZFODLPHGWKHPDMRULW\¶VGHFLVLRQ
ZDVDQ³DEXVHRIGLVFUHWLRQ´

+\%UDQG,QGXVWULDO&RQWUDFWRUV/WG1/5%1R

$WKUHHPHPEHU%RDUGPDMRULW\UHMHFWHGWKHFRQWURYHUVLDOBrowning-Ferris Industries of
California, Inc. d/b/a BFI Newby Island Recyclery ³Browning-Ferris´   1/5% 1R 
 GHFLVLRQDQGUHWXUQHGWRLWVSULRUWHVWIRUMRLQWHPSOR\HUV

,Q Browning-Ferris WKH %RDUG PDMRULW\ KHOG WKDW HYHQ ZKHQ WZR HQWLWLHV KDYH QHYHU
H[HUFLVHGMRLQWFRQWURORYHUHVVHQWLDOWHUPVDQGFRQGLWLRQVRIHPSOR\PHQWDQGHYHQZKHQDQ\
MRLQWFRQWUROLVQRW³GLUHFWDQGLPPHGLDWH´WKHWZRHQWLWLHVZLOOVWLOOEHMRLQWHPSOR\HUVEDVHGRQ
WKH PHUH H[LVWHQFH RI ³UHVHUYHG´ MRLQW FRQWURO RU EDVHG RQ LQGLUHFW FRQWURO RU FRQWURO WKDW LV
³OLPLWHG DQG URXWLQH´ 7KH Hy-Brand PDMRULW\ GHWHUPLQHG WKDW WKLV Browning-Ferris ZDV D
³GLVWRUWLRQRIFRPPRQODZDVLQWHUSUHWHGE\WKH%RDUGDQGWKHFRXUWVLWLVFRQWUDU\WRWKH$FWLW
LVLOODGYLVHGDVDPDWWHURISROLF\DQGLWVDSSOLFDWLRQZRXOGSUHYHQWWKH%RDUGIURPGLVFKDUJLQJ
RQHRILWVSULPDU\UHVSRQVLELOLWLHVXQGHUWKH$FWZKLFKLVWRIRVWHUVWDELOLW\LQODERUPDQDJHPHQW
UHODWLRQV´  7KH PDMRULW\ DOVR FULWLFL]HG Browning-Ferris IRU VXEMHFWLQJ FRXQWOHVV HQWLWLHV WR
MRLQWHPSOR\PHQW REOLJDWLRQV HYHQ LQ WKH DEVHQFH RI GLUHFW DQG LPPHGLDWH FRQWURO IURP WKH
SXWDWLYHMRLQWHPSOR\HU


Y
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+\%UDQG,QGXVWULDO&RQWUDFWRUV/WG1/5%1R 9DFDWLQJ2ULJLQDO'HFLVLRQ 

7KHQQRWORQJDIWHU+\%UDQG,DXQDQLPRXVWKUHHPHPEHUSDQHOYDFDWHGWKH%RDUG¶V
GHFLVLRQLQHy-BrandDERYHDQGUHLQVWDWHGWKH%RDUG¶VGHFLVLRQLQBrowning-Ferris.7KHSDQHO
VWDWHG WKDW WKH %RDUG¶V 'HVLJQDWHG $JHQF\ (WKLFV 2IILFLDO KDG GHWHUPLQHG WKDW 0HPEHU
(PDQXHOVKRXOGKDYHEHHQGLVTXDOLILHGIURPSDUWLFLSDWLQJLQWKLVSURFHHGLQJ)XUWKHUDFWLRQRQ
WKLVFDVHLVSHQGLQJ

+HQGULFNVRQ86$1/5%1R

7KLV ZDV D XQLRQ RUJDQL]LQJ IURP $XJXVW  1HDU WKH RXWVHW RI WKH FDPSDLJQ WKH
HPSOR\HU KHOG DQ HPSOR\HH PHHWLQJ GXULQJ ZKLFK LW GLVFXVVHG LQ SDUW WKH HIIHFW RI VLJQLQJ D
XQLRQ DXWKRUL]DWLRQ FDUG 7KH HPSOR\HU¶V UHSUHVHQWDWLYH VWDWHG WKDW LI HPSOR\HHV VLJQHG WKH
DXWKRUL]DWLRQFDUGV³DWWKDWSRLQW>WKH\ZRXOG@QRORQJHUKDYHDYRLFH´+HIXUWKHUVWDWHGWKDWWKH
FRPSDQ\ZDQWHGWR³WDONGLUHFWO\ZLWKLWVHPSOR\HHV´DQGGLGQRWZDQWD³WKLUGSDUW\WRKDYHWR
LQWHUYHQH´ 7KH %RDUG¶V *HQHUDO &RXQVHO FKDUDFWHUL]HG WKHVH VWDWHPHQWV DV FRQYH\LQJ WKDW
HPSOR\HHV ZKR VLJQHG DQ DXWKRUL]DWLRQ FDUG ZRXOG QR ORQJHU KDYH GLUHFW DFFHVV WR WKHLU
HPSOR\HU

$IHZGD\VODWHUWKHFRPSDQ\VHQWDOHWWHUWRHPSOR\HHVDQGWKHLUIDPLOLHV,QSDUWWKH
OHWWHU UHDG³,) RXU SODQW ZHUH WR EH XQLRQL]HGDQG WKH FROOHFWLYH EDUJDLQLQJ SURFHVV WR EHJLQ
QRQHRIWKHEHQHILWVFRPSHQVDWLRQRUMREVHFXULW\WKDW\RXFXUUHQWO\HQMR\ZRXOGEHJXDUDQWHHG
7KH &RPSDQ\ DQG DQ\ UHFRJQL]HG 8QLRQ ZRXOG EHJLQ WKH QHJRWLDWLQJ SURFHVV IURP VFUDWFK
:KLFK PHDQV DOO RI WKH ZDJHV EHQHILWV DQG WHUPV DQG FRQGLWLRQV RI HPSOR\PHQW WKDW \RX
FXUUHQWO\ HQMR\ DW RXU SODQW ZRXOG QRW EH WKH VWDUWLQJ SRLQW IRU QHJRWLDWLRQV WRZDUG D 8QLRQ
FRQWUDFW´

7KHFRPSDQ\ODWHUVKRZHGD3RZHU3RLQWSUHVHQWDWLRQWRHPSOR\HHVH[WROOLQJWKHWKHQ
FXUUHQWZRUNSODFHFXOWXUH7KHSUHVHQWDWLRQRIIHUHGVRPHH[DPSOHVRIZKDWPLJKWEHORVWLIWKH
XQLRQ ZHUH HOHFWHG DQG LW WKH VOLGHV LQFOXGHG WKH IROORZLQJ H[DPSOHV³>O@RVV RI RXU GLUHFW
UHODWLRQVKLS´³\RX¶OOEHJLYLQJXS\RXUULJKWWRVSHDNIRUDQGUHSUHVHQW\RXUVHOI´³WKHFXOWXUH
ZLOOGHILQLWHO\FKDQJH´³UHODWLRQVKLSVVXIIHU´DQG³IOH[LELOLW\LVUHSODFHGE\LQHIILFLHQF\´7KH
SUHVHQWDWLRQZHQWRQWRQRWHWKDWLIWKHXQLRQZDVYRWHGLQHPSOR\HHVZRXOG³ORVHWKHLUULJKWWR
VSHDNIRUDQGUHSUHVHQWWKHPVHOYHVHYHU\FKDQJHWRZDJHVKRXUVDQGZRUNLQJFRQGLWLRQVZRXOG
UHTXLUHQHJRWLDWLRQVµFRQWUROOHGE\WKHXQLRQ²QRW\RX¶´

7KH%RDUGXQDQLPRXVO\GHWHUPLQHGWKDWWKHHPSOR\HUYLRODWHGWKH$FWZKHQLWVWDWHGWKDW
WKHSDUWLHVZRXOG³EHJLQWKHQHJRWLDWLQJSURFHVVIURPVFUDWFK´7KH$/-KDGH[SODLQHGLQKHU
GHFLVLRQ KRZHYHU WKDW³ZKHQ HPSOR\HHV DUH UHSUHVHQWHG WKHLUEDUJDLQLQJUHSUHVHQWDWLYHVGHDO
GLUHFWO\ ZLWK WKHLU HPSOR\HUV WKURXJK D VKRS VWHZDUG DQG LW LV VLPSO\ IDFW WKDW WKH GLUHFW
UHODWLRQVKLSWKDWH[LVWHGEHIRUHXQLRQL]DWLRQQRORQJHUH[LVWV´


Y
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7KHPDMRULW\DGRSWHGWKH$/-¶VILQGLQJWKDWWKHHPSOR\HUDFWHGXQODZIXOO\ZKHQLWVWDWHG
WKDW LI WKH XQLRQ ZDV HOHFWHG ³WKH FXOWXUH ZRXOG GHILQLWHO\ FKDQJH UHODWLRQVKLSV ZRXOG VXIIHU
DQGIOH[LELOLW\ZRXOGEHUHSODFHGE\LQHIILFLHQF\´



.+5*(PSOR\HU//&1/5%1R

$Q HPSOR\HH ZDV OHJDOO\ WHUPLQDWHG DIWHU KH LQWHQWLRQDOO\ XVHG D VHFXULW\ SDVVFRGH WR
OHDGDJURXSRIHPSOR\HHVDQGQRQHPSOR\HHVLQWRDVHFXUHDUHDRIWKH5HVSRQGHQW¶VKRWHOZKLOH
LQ WKH SURFHVV RI SUHVHQWLQJ D SHWLWLRQ WR PDQDJHPHQW 'HHPHG D IODJUDQW YLRODWLRQ RI WKH
HPSOR\HH¶VVHFXULW\SURWRFROVKLVDFWLRQVFDXVHGKLPWRORVHWKHSURWHFWLRQRIWKH$FW

7KH HPSOR\HH OHG D JURXS RI HPSOR\HHV DQG QRQHPSOR\HHV WR VHHN D PHHWLQJ ZLWK
PDQDJHPHQWDQGLQWKHSURFHVVKHOLHGWRDVHFXULW\JXDUGDQGVDLGWKDWWKHJURXSGLGQRWLQFOXGH
QRQHPSOR\HHV7KHUHDIWHUWKHHPSOR\HHOHGWKHHPSOR\HHGHOHJDWLRQWRDVHFXUHDUHDDQGXVHG
KLV SDVVFRGH WR DOORZ WKH JURXS WR HQWHU LQWR DQ DUHD ZKHUH FDVK FRUSRUDWH FKHFNV SHUVRQQHO
ILOHVJXHVWFRQWUDFWVILQDQFLDOLQIRUPDWLRQDQGHPSOR\HHV¶SHUVRQDOLWHPVZHUHVWRUHG

7KH GHOLYHU\ RI WKH SHWLWLRQ E\ HPSOR\HHV FRQVWLWXWHG SURWHFWHG FRQFHUWHG DFWLYLW\ LI
WKDW¶V DOO LW KDG EHHQ  +RZHYHU ZKHQ DQ HPSOR\HU GHIHQGV D GLVFKDUJH EDVHG RQ HPSOR\HH
PLVFRQGXFWWKDWLVDSDUWRIWKHHPSOR\HH¶VSURWHFWHGFRQFHUWHGDFWLYLW\WKHHPSOR\HU¶VPRWLYHLV
QRWDWLVVXH,QVWHDGVXFKGLVFKDUJHVDUHFRQVLGHUHGXQODZIXOXQOHVVWKHPLVFRQGXFWDWLVVXHZDV
VRHJUHJLRXVDVWRORVHWKHSURWHFWLRQRIWKH$FW7KH%RDUGEDODQFHVHPSOR\HHV¶ULJKWWRHQJDJH
LQFRQFHUWHGDFWLYLW\DOORZLQJVRPHOHHZD\IRULPSXOVLYHEHKDYLRUDJDLQVWHPSOR\HUV¶ULJKWWR
PDLQWDLQRUGHULQWKHZRUNSODFH

$PDMRULW\RIDWKUHHPHPEHUSDQHOIRXQGWKDWWKHHPSOR\HH¶VDFWLRQVORVWWKHSURWHFWLRQ
RIWKH$FW7KHSDQHOKHOGWKDWWKHHPSOR\HH³IODJUDQWO\YLRODWHGWKHKRWHO¶VVHFXULW\SURWRFRODQG
XQQHFHVVDULO\ SODFHG DW SRWHQWLDO ULVN WKH VHFXULW\ RI RWKHU HPSOR\HHV DQG WKH 5HVSRQGHQW¶V
SURSHUW\LQFOXGLQJYDOXDEOHVFRQILGHQWLDOILOHVDQGILQDQFLDOGRFXPHQWV´
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$SDQHORIWKH%RDUGIRXQGWKHHPSOR\HUKDGGLVFULPLQDWRULO\SURPXOJDWHGDQGHQIRUFHG
DQ RYHUWLPH SROLF\ ZKLFK UHTXLUHG WKDW HPSOR\HHV REWDLQ DGYDQFH PDQDJHPHQW DSSURYDO IRU
RYHUWLPHZRUNDPRQJRWKHUYLRODWLRQV

-XVWVL[GD\VDIWHUHPSOR\HHVEHJDQWRHQJDJHLQSURWHFWHGFRQFHUWHGDFWLYLW\E\ILOLQJD
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VXLQJWKH5HVSRQGHQWFRXOGQRWZRUNRYHUWLPH

7KH SDQHO IRXQG WKDW WKH HPSOR\HU¶V DFWLRQ ZDV PRWLYDWHG E\ DQLPXV DJDLQVW WKH
SURWHFWHG DFWLYLW\  7KH 5HVSRQGHQW FRXOG QRW HVWDEOLVK WKDW LW ZRXOG KDYH LPSOHPHQWHG WKH
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ASSOCIATED BENEFITS AND RISK
CONSULTING
Associated Benefits and Risk Consulting is a multi-line insurance and Midwest-based
consulting firm with over 500 employees. We are the 46th largest insurance brokerage
agency in the U.S., providing employee benefits, retirement plans, compliance,
business insurance, risk management and individual insurance solutions.
Your challenges and goals become our challenges and goals.
Our vast resources are devoted to help solve your problems, so you can focus on your
business. We provide strategic solutions that reduce and transfer your risk, improve
efficiencies, help keep you in compliance and maximize your human capital.
As a premier national firm with a global reach, we have a passion for service, and
demonstrate it through modern solutions and a strong partnership with our clients. We
are known for our high energy, innovation and commitment — to our clients and each
other. Your success is how we measure our own achievement.
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RECOMMENDED RESOURCES
Managing the risk of learning: Psychological safety in work teams
Amy C. Edmondson, Associate Professor, Harvard Business School
http://www.hbs.edu/faculty/Publication%20Files/02-062_0b5726a8-443d-46299e75-736679b870fc.pdf

What Google Learned From Its Quest to Build the Perfect Team
Charles Duhigg, New York Times
https://www.nytimes.com/2016/02/28/magazine/what-google-learned-from-itsquest-to-build-the-perfectteam.html?hp&action=click&pgtype=Homepage&clickSource=storyheading&module=second-column-region&region=top-news&WT.nav=topnews&_r=2
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WHICH TEAM DO YOU WANT TO BE ON?
TEAM 1

TEAM 2

Team 1 is composed of people who are
all exceptionally smart and driven. Their
meetings are orderly and stay focused on
the tasks at hand. Individuals generally
speak only when there’s a topic in which
they have expertise, at which point they
explain what the team ought to do. The
leader makes sure people stay on task
and don’t pursue tangents. There is no
idle chitchat, and meetings tend to end
early, so that people can get back to their
desks.

Team 2 is comprised of people with
different backgrounds, drives, and levels
of accomplishment in the organization.
Teammates interject and provide their
thoughts, whether or not they are experts
on the subject. When a tangent is raised,
it is often pursued by the entire team.
Meetings typically start and end with
personal chitchatting, and it’s not
uncommon for them to run long.

2
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•

ESSENTIAL TEAM ATTRIBUTES

•

INCORPORATING THE ATTRIBUTES

THE IMPORTANCE OF ENGAGEMENT

Employees who feel they belong to a
supportive workplace community are
more likely to:
Seek help
when
Help
Avoid
roadblocks
coworkers
personalizing
are
through
frustrations in
encountered
difficult times the workplace
or mistakes
are made

Do well for
the sake of
doing well

Avoid judging
others, and
assume
positive
rather than
negative
intent

6
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THE 3 LEVELS OF ENGAGEMENT
Engaged
(highly motivated and passionate)
Not engaged
(show up and go through the
motions)
Actively disengaged
(disgruntled and disruptive)

7

THE PROBLEM OF DISENGAGEMENT
Only 33% of employees are fully engaged in their jobs*

Disengagement can be individual or systemic
• Unhappy people usually aren’t unhappy in isolation
• A dysfunctional team drags everyone down

The minute that an employee feels emotionally hurt or
disrespected by a colleague or manager, the seed for
disengagement is planted
* Gallup, “State of the American Workplace” 2017

8
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MAKING THE BUSINESS CASE

State of the American Workplace, Gallup, 2017
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ENGAGEMENT FACTORS YOU INFLUENCE
Purposefulness of job tasks
Imbuing the job with importance by connecting it the organization’s
mission
Making sure expectations and goals are clearly communicated

Connections to community

Connections to manager

Connections to team
10
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TEAM BUILDING CONSIDERATIONS
FUNDAMENTALS FOR ALL TEAMS

PROJECT-SPECIFIC TEAMS

• Every team needs the right
environment in order to thrive

• The team must have the right
components

– Well functioning departments

– Internal commitment and support

– Short-term task-oriented teams

– Clearly defined goal(s)

– Long-term project teams

– Getting the right people on board

• There are two things necessary to
create the right environment any team

– Assigning roles and responsibilities
– Process for evaluating
effectiveness

12
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STAGES OF TEAM DEVELOPMENT*
The stages of project-specific team development
(Tuckman’s Principals, 1965)

Forming
Storming
Norming
Performing
Adjourning
*See supplemental materials for project-oriented teams
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WHICH TEAM DO YOU WANT TO BE ON?
TEAM 1

TEAM 2

Team 1 is composed of people who are
all exceptionally smart and driven. Their
meetings are orderly and stay focused on
the tasks at hand. Individuals generally
speak only when there’s a topic in which
they have expertise, at which point they
explain what the team ought to do. The
leader makes sure people stay on task
and don’t pursue tangents. There is no
idle chitchat, and meetings tend to end
early, so that people can get back to their
desks.

Team 2 is comprised of people with
different backgrounds, drives, and levels
of accomplishment in the organization.
Teammates interject and provide their
thoughts, whether or not they are experts
on the subject. When a tangent is raised,
it is often pursued by the entire team.
Meetings typically start and end with
personal chitchatting, and it’s not
uncommon for them to run long.

The right answer is Team 2

7
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CREATING THE RIGHT ENVIRONMENT
Two core components

TRUST / PSYCHOLOGICAL SAFETY†

COMMUNICATION

• A shared belief held by members of a
team that the team is safe for
interpersonal risk-taking

• Actually Listening

• A sense of confidence that the team
will not embarrass, reject or punish
someone for speaking up

• Curious, not critical

• A team climate characterized by
interpersonal trust and mutual respect
in which people are comfortable being
themselves

• Honesty
• Respect
• “I” / “we” not “you”
• Conversational turn-taking

* Google’s Project Aristotle
†

Edmondson, A. "Psychological Safety and
Learning Behavior in Work Teams."
Administrative Science Quarterly 44, no. 4
(December 1999): 350–383.
15

MASLOW’S HIERARCHY OF NEEDS

Selfactualization

• Being challenged intellectually by the
job, being satisfied by the performance
of the job itself, etc.

Esteem (self
and others)
Belonging and love
Safety and security
Basic physical needs

• Recognition, promotion, being
listened to and validated, etc.

• Peers, team members,
friends at work, etc.
• Physical working
conditions, job
security, necessary
benefits, etc.
• Basic rate of
pay

16
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TRUST / PSYCHOLOGICAL SAFETY
All of us have an image we
want others to see in us
• We want to be liked and
respected by peers
• We want to appear
competent and capable to
those who evaluate us

We often avoid situations that
could put our images at risk
• We may choose not to
engage in interpersonal
behaviors for which
outcomes are uncertain
• Outcomes are uncertain
when we don’t know how
our actions will be
perceived, or when we think
they may be viewed
negatively

17

TRUST / PSYCHOLOGICAL SAFETY

There are
four specific
image risks
that people
face at work

Ignorance
Incompetence
Negativity
Disruption

In the absence of trust / psychological safety, people pursue
personal goals, not cooperative goals
18
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TRUST / PSYCHOLOGICAL SAFETY
Ignorance
• The fear that asking questions, seeking information, or asking for help will be
perceived as ignorance
Incompetence
• The fear that disclosing / admitting a mistake, or trying something that might fail,
will be perceived as incompetence
Negativity
• The fear that delivering critical assessments of a group or individual’s
performance will be seen as negative or insulting
Disruption
• The fear that asking for feedback or assistance will be perceived as an intrusion
upon others’ time and good will

19

AGENDA
•

THE IMPORTANCE OF ENGAGEMENT

•

ESSENTIAL TEAM ATTRIBUTES

•

INCORPORATING THE ATTRIBUTES
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LAYING THE GROUNDWORK

Team leaders should be
responsible for:
Establishing
a culture of Structuring a
supportive
trust /
psychological environment
safety

Shaping the
team’s goals

21

ESTABLISHING THE CULTURE
Accessibility

• Leaders must be:
– Accessible to team members
•

Needs more than lip-service to having an “open door”

•

Requires actually making oneself available when team members need
access, and finding constructive ways to provide assistance

– Personally involved in helping achieve goals

• Commitment to accessibility will need to be:
– Reiterated
– Replicated
– Recognized

22
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ESTABLISHING THE CULTURE
Fallibility

Leaders can
demonstrate
tolerance of
failure by:

Acknowledging their own mistakes,
shortcomings, or inabilities
Owning the mistakes they make in real
time
Taking interpersonal risks
Not punishing failures resulting from
well-intentioned risks
Soliciting (and acting upon) feedback
individually and from the group

23

ESTABLISHING THE CULTURE
Accountability

Psychological safety should not come at the
expense of accountability.
• While purposeful failure should be encouraged, team
members still need to complete tasks and produce results
• Successes should be celebrated
• Performance shortcomings should be promptly and directly
addressed
• Foundation should be factual
• Focus should be on the future, not the past
• Leader should never stand in condemnation

24
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STRUCTURING A SUPPORTIVE ENVIRONMENT
Power

Leaders must:
Empower those in
lower-status
positions (or with less
confidence) to speakup

Minimize the
domineering
tendencies of highpower individuals,
and don’t let strong
voices dominate

25

STRUCTURING A SUPPORTIVE ENVIRONMENT
Foundational Norms

Leaders should establish the mile markers by
which the team will operate
• Regular meetings
• Individual feedback sessions
• Team strengths (and weaknesses) assessments
• Implementation practice opportunities wherein
team can fail (or succeed) together without
negative consequence

26
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SHAPING THE TEAM’S GOALS
Imposing v. Participating

Teams must have goals. Leaders:
• May set goals unilaterally
• May translate them from other sources
• May facilitate development within the team itself

Goals will often be established by leader or outside the
team, but the team will then determine
• The pathway to achieve the goals
• Any necessary revisions to the goals that may be uncovered

Leader must ensure that goals are SMART and translatable

27

THE RIGHT LEADERSHIP APPROACH
Managers may not be natural leaders, and may need training and other resources

Managers must be the
leaders that each team
member individually
needs them to be
• Employees should be
managed as they want
to be managed
• This may be different
than a manager’s
natural management
style (or the way
managers would want
to be managed
themselves)

Requires that managers:
• Understand their
natural leadership
tendencies and
behaviors
• Learn how to adapt or
modify those natural
tendencies and
behaviors

28
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COMMON TEAM DYSFUNCTIONS
• Lack of trust
• Poor communication/lack of healthy
and relevant debate
• Lack of commitment
• Avoidance of accountability
• Ego/inattention to team results

29

OVERCOMING TEAM DYSFUNCTIONS
BUILDING TRUST

MASTERING CONFLICT MANAGEMENT

• Demonstrating vulnerability

• Keeping conflict in perspective

• Demonstrating loyalty

• Avoiding condemnation

• Keeping commitments

• Role clarification

HONEST AND CLEAR COMMUNICATION

PRACTICING ACCOUNTABILITY

• Actively listening

• Admitting mistakes

• Purposely soliciting other views

• Seeking and valuing honest feedback

• Respecting differences of opinion

• Challenging those who aren’t
contributing

30
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QUESTIONS
James.Olney@AssociatedBRC.com
Associated Benefits and Risk Consulting
www.AssociatedBRC.com

ENGAGEMENT & RETENTION: TEAM
BUILDING IN TODAY’S WORKPLACES
Supplemental materials for project-oriented teams

Created By:
James F. Olney, J.D.
Senior Vice President | Senior HR Consultant
James.Olney@AssociatedBRC.com
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BUILDING THE TEAM

BUILDING THE TEAM
CONSIDERATIONS
• Why is a team needed, rather than
individual performer(s)?
– Teams can be less efficient than
individuals
• What does the team need to
accomplish, and when does it need to
be accomplished by?
– For there to be any chance of
success, goals must be clearly /
objectively defined, and timelines
must be established
– The goals and timeline will
determine team size, the specific
roles that need to be filled, and
who may be best (or available) to
fill those roles
34
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BUILDING THE TEAM
CONSIDERATIONS
• Will the goal(s) of the team result in
change for others?
– Who will be the biggest resistors,
and will inclusion of any of them on
the team turn them into
advocates?
– Who will be most respected by
those impacted by the change?
• Are there any political considerations
that might influence membership?

35

BUILDING THE TEAM
• What skills are needed?
– Technical expertise
– Interpersonal / communication
skills
• What personality types are important?
– Collaborators v. decision makers
– Idea people v. application people
• How can the greatest diversity be
achieved?
• How will participants be sourced?
– Solicit participants
– Designate participants

36
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BUILDING THE TEAM
• It’s possible to have too much of a good thing
– Team size effects productivity and efficiency
– Some experts believe groups of more than 12 are too large and can become
counterproductive
• Having one large implementation or guiding team with subcommittees is a
viable option when trying to capitalize on a number of resources
– Each member of the team should:
• Have a specific reason for being included
• Have a role that is large enough to justify inclusion

37

BUILDING THE TEAM
• Delegating roles within team:
– Team Leader
– Team Facilitator
– Team Member
– Team Recorder
• Additional, natural roles may emerge
such as:
– Information seeker
– Harmonizer

38
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DISC
The foundation for the DISC model comes from the work of a Harvard psychologist
named Dr. William Moulton Marston in the 1920's. He developed a theory that people
tend to develop a self-concept based on one of four factors:
• Dominance
• Inducement/Inspiring
• Steadiness/Supportive
• Compliance/Cautious
Marston’s theories form the basis on which DISC assessments and reports are built.

39

ROLES + DISC
Leader  Dominance
Facilitator  Inducement/Inspiring
Member  Steadiness/Supportive
Recorder  Compliance/Cautious

40
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BUILDING THE TEAM – ROLES
TEAM LEADER

FACILITATOR

• Role model and “coach” for team

• Brings together necessary tools,
information and resources

• Business Analyzer – focuses on ROI
and alignment with organization

• Facilitates group efforts

• Barrier buster

• Customer advocate

• Strong communicator

• Inspiring Personality

• Dominate personality

41

BUILDING THE TEAM – ROLES
TEAM MEMBER

RECORDER

• Carries out tasks as promised

• Objectively and accurately records key
points of team discussion and
decisions

• Shares opinions and information;
makes suggestions
• listens to other members
• Contributes without dominating
• Supportive personality

• Works best when role is combined
with Team Facilitator
• Cautious personality

42
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STAGES OF TEAM
DEVELOPMENT

STAGES OF TEAM DEVELOPMENT
• Understanding the basics of team development will result in stronger leadership and
higher performance
• Team development first studied formerly in 1965
– Known originally as the “Tuckman’s Principals”
• Forming
• Storming
• Norming
• Performing and
• Adjourning

44
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STAGES OF TEAM DEVELOPMENT
HIGH

Forming

Storming

Norming

Performing

Adjourning

HIGH

LOW

LOW

45

STAGE ONE: FORMING
CHARACTERISTICS
• Tentative, polite conforming behavior (good for cautious personalities)
• High expectations
• Lack of clarity about roles and responsibilities
• Dependence on leader for direction
• Testing of boundaries
• Low production
– Confusion regarding roles and responsibilities and dependence on leader results in
inefficiencies

46
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STAGE ONE: FORMING
NEEDS AT THIS STAGE
• Understanding of team’s purpose and values
• Agreement on goals, roles and manner of work
• Agreement on communication, decision-making and accountability
• Empowerment
– Team must understand its scope of authority
• Establish team members’ equal influence and value to the team
– Icebreaker/Inclusion activities

47

FORMING – FOCUSING THE TEAM
• Fundamental questions must be answered:
– Why are we all here? (Mission)
– What do we want to accomplish? (Goals)
– What are the ground rules? (Values)
– How will the work get done? (Processes)
– How can each team member contribute? (Roles)
– What resources do we need to achieve our goal?
– When do we expect to accomplish our goal?

48
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FORMING – FOCUSING THE TEAM
TEAM OBJECTIVES OR ROADMAP
• Use Dominant behaviors (directing activities, setting goals, and solving problems) to
help your team gain the clarity and direction they need to grow from a group of
individuals to a high-performing team
• Have a document, which the team creates together, that sets forth the purpose of the
team, its values, goals, processes, initiatives and the timeframe the team has to
accomplish its objectives
– For departmental/long-term teams have focused planning/goals
• Gives team members a clearer understanding of team purpose
• Helps to inform others of the team’s work and purpose
• Members’ involvement in creating team charter fosters commitment
• Relationship development

49

STAGE TWO: STORMING
CHARACTERISTICS
• Confusion and frustration about goals, individual roles and responsibilities
• Competition for control and decision-making authority
• Formation of coalitions
• Conflict often expressed through aggression or withdrawal
• Frustration due to feelings of incompetence or insecurities

50
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STAGE TWO: STORMING
NEEDS AT THIS STAGE
• Use Cautious behaviors (asking thoughtful questions, carefully evaluating information,
and developing processes) to guide your team on to the next stage of development
• Clarification of the big picture
– Why is the team’s work important; how does it fit in
• Review of the Team Charter including the team’s purpose
• Development of task skills
• Encouragement (from leader; peer to peer)
• Development of conflict management skills
– Open and honest communication
– Appreciation of differences

51

STAGE TWO: STORMING
The Conflict Continuum

Ideal Conflict
Point
Constructive
Artificial
Harmony

Destructive
Mean-Spirited
Personal Attacks

52
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STAGE THREE: NORMING
CHARACTERISTICS
• Team identity or interdependence emerges
• Increased clarity and commitment to goals, tasks, roles, responsibilities and
accountabilities
• Increased commitment to team values
• Greater efficiency of task accomplishment
• Growing trust, harmony and respect amongst team members
• Willingness to share control

53

STAGE THREE: NORMING
NEEDS AT THIS STAGE
• Encouragement to share different perspectives and explore disagreements
– Fosters innovation - allows teams to come up with better solutions
• Encouragement of diversity of opinions
• Continued building of trusting relationships
• Increase of shared leadership
• Increase productivity
• Evaluation of team functioning

54
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STAGE FOUR: PERFORMING
CHARACTERISTICS
• Relationships sustained by trust, respect and vulnerability
• Clear purpose, values, goals, roles and responsibilities
• Flexibility and shared leadership
– Allows team to adapt/respond to new challenges
• Productivity, standards and morale are high
• Continuous improvement
• Appreciation of individual and team accomplishments
– Use Inspiring behaviors (enthusiasm, cheerleading, and celebrating) to keep your
team’s energy up for the long haul

55

STAGE FOUR: PERFORMING
NEEDS AT THIS STAGE
• Empowerment (decision-making autonomy)
• Continuous improvement
• New challenges
• Recognition of individual contributions and team accomplishments

56
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STAGE FOUR: PERFORMING
EVALUATING TEAM PERFORMANCE
• Required for continuous improvement
• Helps team identify and overcome
obstacles/challenges
• Acknowledge strengths as well as
areas needing improvement
– Team should agree on one or two
areas of focus
• Record areas for team improvement
(process v. product)
• Review/evaluate progress

57

PERFORMING
CHARACTERISTICS TO MEASURE
• Are there changes occurring in the
workplace?

• Who are the most productive people in
the department?

• How will people adapt to change?
• Who are my best team players?

• Is everyone equally motivated…or is
individual attention needed?

• Who will pay attention to detail?

• Who can I rely on to get things done?
• Is there any stress in the
workplace…and how is it affecting
people?

58
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FIFTH (FINAL) STAGE: ADJOURNING
DISBAND

RENEW

• The team’s work has been completed
– Another team or individual has
taken over or

• Healthy teams must be reflective to
recognize and overcome past
obstacles

– Team is forced to disband

• Review the original Team Charter

RESTRUCTURE

– What parts does the team want to
keep or throw out?

• Requires repeating initial stages of
team development

– What will the team do different
based on what you have learned?
– What are the team’s strengths and
weaknesses?

59

James.Olney@AssociatedBRC.com
Associated Benefits and Risk Consulting
www.AssociatedBRC.com
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Taking Attendance - Best Practices for
Controlling and Addressing Attendance
Issues Under the Shadow of the ADA and
FMLA*
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I.

INTRODUCTION

In a perfect world, employees would have perfect attendance. But as employers know all
too well, employees do not have perfect attendance. Employee attendance is a tricky issue that
every employer must regularly deal with, and in many circumstances, becomes further
complicated when the Family and Medical Leave Act (“FMLA”) and/or the Americans with
Disabilities Act (“ADA”) plays a role in an employee’s absence.
This outline discusses the basic leave and attendance requirements under both the FMLA
and ADA, including when an employee’s absence is and is not protected under these laws.
Additionally, this outline discusses various areas in which the FMLA and ADA have overlapping
requirements and the resulting issues common endured by employers.
II.

EMPLOYEE ATTENDANCE UNDER THE FMLA

Two of the most common questions that employers have when it comes to FMLA leave
are (1) when must an employer grant an employee FMLA leave, and (2) when can an employer
deny an employee FMLA leave? In other words, under what circumstances can an employer
control an employee’s attendance under the FMLA?
A.

Covered Employers Need Only Provide FMLA Leave to Eligible Employees.

The FMLA requires covered employers to provide twelve (and in some circumstances,
twenty-six) weeks of unpaid leave during any twelve-month period to eligible employees for
qualifying family and medical reasons. See 29 U.S.C. § 2612(a). Stated differently, an
employer need only grant an employee’s request for a FMLA leave of absence if (1) the
employer is covered by the FMLA, and (2) the employee is eligible to take a leave of absence.
An employer is covered by the FMLA if the employer is “engaged in commerce or in any
industry or activity affecting commerce who employs 50 or more employees for each working
day during each of 20 or more calendar workweeks in the current or preceding calendar year.”
29 U.S.C. § 2611(4)(A)(i). An employee is eligible to take a qualifying leave under the FMLA
from a covered employer if the employee has been employed for at least twelve months by the
employer, for at least 1,250 hours of service during the previous twelve-month period, and at a
worksite at which the employer employs fifty or more employees within seventy-five miles of
that worksite at the time of the leave request. Id. § 2611(2)(A), (B).
B.

Covered Employers Need Only Grant Eligible Employees FMLA Leave
When Taken for a Qualifying Reason.

A covered employer must permit a covered employee to be absence from work for up to
twelve weeks in any twelve-month period under the FMLA for any qualifying family or medical
reason. See 29 U.S.C. § 2612(a). However, when an employee requests FMLA leave for a
reason that does not qualify for FMLA leave, an employer may deny such a request. See, e.g.,
Goss v. Umicore USA, No. 15-555-JJM-PAS, 2017 U.S. Dist. LEXIS 146006 (D.R.I. Sept. 8,
2017) (finding an employee’s absence for bronchitis did not implicate the FMLA because the
3
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employee’s illness did not constitute a serious health condition); Boyd v. Univ. of Detroit Mercy,
No. 16-14375, 2017 U.S. Dist. LEXIS 211755 (E.D. Mich. Dec. 27, 2017) (finding an employee
who was terminated for issues related to his attendance, tardiness, and performance “was not
entitled to FMLA leave because his shoulder injury did not constitute a ‘serious health
condition’”).
In relevant part, an employee or family member’s “serious health condition” is perhaps
the most common qualifying reason that employees request an FMLA leave of absence.1 29
U.S.C. § 2612(a)(1)(B), (C). It is also a qualifying reason that can be commonly abused by
employees. A “serious health condition” under the FMLA is an illness, injury, impairment, or
physical or mental condition that involves either inpatient care (including time for recovery and
subsequent treatment in connection with the inpatient care) or continuing treatment by a health
care provider. Id. § 2612(a)(1); 29 C.F.R. § 825.113(a).
C.

Covered Employers Need Only Grant Eligible Employees FMLA Leave if the
Employee’s Request is Timely and Provides Sufficient Notice.

Although an eligible employee has a statutory right to take a leave of absence under the
FMLA, the employee must give sufficient notice of their intention to take leave in order to be
entitled to it. See 29 U.S.C. § 2612(e)(1). Ideally, an employee’s request for FMLA leave
would be unambiguous and provided to the employer well in advance of such leave. In practice,
however, such leave requests are usually the exception, and not the norm. An employee’s leave
request that does not comply with the FMLA’s requirements, however, may provide an employer
with sufficient grounds to deny such a request for leave.
1.

An Employee Must Provide the Employer with Sufficient Notice of a
Request for FMLA Leave.

When requesting FMLA leave, an employee must “provide at least verbal notice
sufficient to make the employer aware that the employee needs FMLA-qualifying leave, and the
anticipated timing and duration of the leave.”2 29 C.F.R. at § 825.302(c). More specifically,
“[a]n employee giving notice of the need for FMLA leave must explain the reasons for the
needed leave so as to allow the employer to determine whether the leave qualifies under the
Act.” Id. § 825.301(b).
Thus, where an employee insufficiently indicates their reason for requesting FMLA
leave, an employer may deny such a request. See, e.g., Jansson v. Stamford Health, Inc., Civil
Action No. 3:16-cv-260 (CSH), 2017 U.S. Dist. LEXIS 51767, at *73 (D. Conn. Apr. 5, 2017)
1

Other qualifying FMLA leaves that an employer must grant to an eligible employee include: (1) parenting
leave, 29 U.S.C. § 2612(a)(1)(A), (B); (2) military exigency leave, 29 U.S.C. § 2612(a)(1)(E); and (3) leave to care
for a military member, 29 U.S.C. § 2612(a)(3). This outline does not address the parameters of such qualifying
leaves.
2

Note, however, that the FMLA, in some circumstances, permits a third-party to put an employer on notice that
an employee requires a FMLA leave of absence. See 29 CFR § 825.301(a) (“e.g., if the employee is incapacitated,
the employee's spouse, adult child, parent, doctor, etc., may provide notice to the employer of the need to take
FMLA leave”).
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(finding an employee’s leave request that did not mention a need for FMLA leave, specify a
leave period, or give sufficient factual information about her daughter's illness was insufficient
for an employer to infer that the FMLA may apply to such a request for leave); Davidson v.
Evergreen Park Cmty. High Sch. Dist. 231, No. 15 C 0039, 2017 U.S. Dist. LEXIS 77724, at *18
(N.D. Ill. May 23, 2017) (finding employee failed to establish his employer illegally denied him
FMLA leave because the employee provided insufficient notice of his need for FMLA leave to
take care of his wife that was suffering from a serious medical condition). For example, an
employer need not grant an employee’s request for FMLA leave where the employee simply
calls in “sick” without providing additional information. See, e.g., Germanowski v. Harris, 854
F.3d 68, 72 (1st Cir. 2017); see also 29 C.F.R. at § 825.301(b).
2.

An Employee’s Request for FMLA Leave to the Employer Must be
Timely.

If an employee’s need for FMLA leave is foreseeable, then the “employee must provide
the employer at least 30 days advance notice before FMLA leave is to begin.” 29 C.F.R.
§ 825.302(a). If an employee’s knew of their need for FMLA leave more than thirty days in
advance, their failure to timely provide notice permits an employer to delay and/or deny the
employee’s request for such leave. Id. § 825.304(a); see, e.g., Acker v. GM, L.L.C., 853 F.3d
784, 786 (5th Cir. 2017) (finding an employee failed to demonstrate his employer interfered with
his FMLA rights by imposing unpaid suspensions on the employee for taking leave that the
employee failed to provide sufficient notice); Devoss v. Sw. Airlines Co., No. 3:16-CV-2277-D,
2017 U.S. Dist. LEXIS 186709, at *12 (N.D. Tex. Nov. 13, 2017) (finding employee’s FMLA
interference claim failed because she did not demonstrated that she gave her employer proper
notice of her intent to take FMLA leave).
When an employee’s need for FMLA was unforeseeable or known less than thirty days in
advance, “the extent to which an employer may delay FMLA coverage for leave depends on the
facts of the particular case.” 29 C.F.R. § 825.304(c), (d).
D.

The FMLA Provides Various Mechanisms that Assist Employers in
Controlling Employee Absences.

Although the FMLA requires employers to permit employees to be absent under certain
circumstances, the statute and its regulations also provide employers with various tools that
employers can use to help manage and control employee absences. A brief discussion regarding
a number of such tools follows (this list is not exhaustive).
1.

Medical Certifications.

When an employee requests FMLA leave on the basis of a serious health condition, “an
employer may require that an employee’s leave . . . be supported by a certification issued by the
health care provider of the employee or the employee’s family member” – i.e., a medical
certification. 29 C.F.R. § 825.305(a); 29 U.S.C. § 2613. The use of medical certifications
provides employers with a number of ways in which it can control an employee’s attendance:
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An employee’s failure to timely return a medical certification within the time periods
specified by the FMLA (fifteen days, unless not practical under the circumstances) is
grounds for denial of an employee’s FMLA leave request.3 See 29 C.F.R. § 825.305(d),
825.313(a)–(b); see also Robey v. Weaver Popcorn Co., No. 1:16-CV-281-TLS, 2017
U.S. Dist. LEXIS 167831, at *10 (N.D. Ind. Oct. 11, 2017) (“[T]he failure to timely
return the medical certification is evidence that undermines any claim that the Plaintiff
was entitled to benefits.”).



“In all instances in which [medical] certification is requested, it is the employee's
responsibility to provide the employer with [a] complete and sufficient certification and
failure to do so may result in the denial of FMLA leave.”4 Id. §§ 825.306(e), 825.305(c);
see also Keogh v. Concentra Corp., No. 16-CV-11460, 2017 U.S. Dist. LEXIS 170535
(E.D. Mich. Oct. 16, 2017) (finding the plaintiff did not establish a prima facie case of
FMLA interference where the plaintiff only sought information from his employer
regarding how intermittent FMLA leave worked, and never directly requested FMLA
leave or provided a medical certification of a need for FMLA leave).



Where an employer requests an employee cure an incomplete/deficient medical
certification, and an employee fails to cure such deficiencies or resubmit the
certification (within seven days), the employer may deny the employee’s request for
FMLA leave. 29 C.F.R. § 825.305(c), (d); see also Alejandro v. N.Y. City Dep’t of
Educ., No. 15-CV-3346 (AJN), 2017 U.S. Dist. LEXIS 49555 (S.D.N.Y. Mar. 31, 2017)
(granting summary judgment to the employer on an employee’s FMLA interference
claim because the employee failed to correct and supplement the medical certification as
requested by the employer).
2.

Second and Third Medical Opinions.

Where an employer has “reason to doubt” the validity of an employee’s medical
certification documenting their serious health condition, “the employer can require the employee
to obtain a second opinion at the employer's expense.” 29 C.F.R. § 825.307(b)(1) (emphasis
added). Until an employer obtains such second medical opinion, the employee is “provisionally
entitled” to the benefits of the FMLA. Id. § 825.307(b)(1). If the second medical opinion
conflicts with the first, then an employer may require an employee to obtain a third opinion,
which is final and binding.” 29 C.F.R. § 825.307(c).
Where the second and third medical opinion ultimately establishes that an employee was
not entitled to FMLA leave, then an employer may treat such leave “as paid or unpaid leave
under the employer's established leave policies.” Id. Moreover, an employee’s refuses to obtain
3

If such leave was foreseeable, “then an employer may deny FMLA coverage until the required certification is
provided.” Id. § 825.313(a). If such leave was unforeseeable “the employer can deny FMLA protections for the
leave following the expiration of the 15-day time period until a sufficient certification is provided. If the employee
never produces the certification, the leave is not FMLA leave.” Id. § 825.313(b).
4

Note that “the employer must also advise an employee of the anticipated consequences of an employee's
failure to provide adequate certification.” Id. § 825.305(d).
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a requested second medical may also be grounds for denying a request for FMLA leave. See,
e.g., Curtis v. Nucor Corp., No. 3:16-cv-00009, 2017 U.S. Dist. LEXIS 19789, at *4 (E.D. Ark.
Feb. 13, 2017) (finding plaintiff’s FMLA claim failed where the employer denied the employee’s
request for FMLA leave after requesting a second medical opinion which the employee refused
to go to).
3.

Medical Recertification.

The FMLA also provides employers with multiple opportunities to seek recertification of
the serious health condition of an employee or a family member for which an employee has
taken FMLA leave. See 29 C.F.R. § 825.308. At a minimum, an employer may request medical
recertification every thirty days in connection with such an absence by the employee. Id.
§ 825.308(a). Where an employer requests recertification and the “employee fails to provide a
recertification within a reasonable time under the particular facts and circumstances, then the
employer may deny continuation of the FMLA leave protections until the employee produces a
sufficient recertification. If the employee never produces the recertification, the leave is not
FMLA leave.” Id. § 825.313(c) (emphasis added); see also Basham v. Select Specialty Hosp.,
No. 2:15-15432, 2017 U.S. Dist. LEXIS 83673, at *24 (S.D. W. Va. June 1, 2017); Harris v. Chi.
Transit Auth., No. 14 C 9106, 2017 U.S. Dist. LEXIS 154969, at *21 (N.D. Ill. Sep. 22, 2017)
(granting summary judgment to the employer on a plaintiff’s FMLA interference claim where
the employee failed to submit the requested certification and recertification).
Additionally, a recertification that is incomplete may also be grounds for denying
FMLA leave. See, e.g., Hobbs v. Sloan Valve Co., No. 1:14-CV-03482, 2015 U.S. Dist. LEXIS
89629, at *9 (N.D. Ill. July 10, 2015) (granting summary judgment to an employer that denied
recertification of an employee’s FMLA leave based upon an incomplete recertification form).
4.

Fitness-for-duty Certifications.

After an employee takes FMLA leave for their own serious health condition, “an
employer may [employ] a uniformly-applied policy or practice that requires all similarly-situated
employees (i.e., same occupation, same serious health condition) who take leave for such
conditions to obtain and present certification from the employee's health care provider that the
employee is able to resume work.” 29 C.F.R. § 825.312(a).
If such a policy is utilized, an employer may delay restoring an employee to their position
until the fitness-for-duty certification is provided. Id. § 825.313(d). Additionally, where an
employee fails to provide “a fitness-for-duty certification or a new medical certification for a
serious health condition at the time FMLA leave is concluded, the employee may be
terminated.” Id. (emphasis added); see also Jones v. Gulf Coast Health Care of Del., LLC, 854
F.3d 1261, 1270 (11th Cir. 2017) (finding the employee did not demonstrate he was denied
FMLA benefits where he failed to submit a fitness-for-duty certification by the end of his FMLA
leave); Grant v. Hosp. Auth., No. 1:15-CV-201 (LJA), 2017 U.S. Dist. LEXIS 130113, at *21
(M.D. Ga. Aug. 16, 2017) (finding plaintiff failed to show the employer interfered with its
FMLA rights where the plaintiff never submitted a fitness-for-duty certificate as the employer
required).
7
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5.

Employer Call-in Policies and Procedures.

Many employers maintain internal call-in policies that require employees to call into
work a specific period in advance of that start of their shift should they need to be absent. Such
policies are an effective tool to control employee absences. Under the FMLA, “[a]n employer
may require an employee to comply with the employer's usual and customary . . . procedural
requirements for requesting leave, absent unusual circumstances.”5 Id. § 825.302. Indeed, “even
when an employee's need for leave is unforeseeable, the regulations make clear the employee's
duty to comply with the employer's policy.” Acker v. GM, L.L.C., 853 F.3d 784, 789 (5th Cir.
2017).
Provided no unusual circumstances exist, where an employee fails to follow the
employer’s call-in policy and procedures, “he or she may have the FMLA leave request delayed
or denied and may be subject to whatever discipline the employer’s rules provide.” DOL FMLA
Frequently Asked Questions6; 29 C.F.R. § 825.302(d); Acker, 853 F.3d at 789 (finding no factissue on plaintiff’s FMLA interference claim where the employee failed to follow the employer’s
call-in procedures on five occasions and received a disciplinary layoff as a result); Alcegaire v.
JBS USA, LLC, No. 3:15-cv-266-DJH-CHL, 2017 WL 4288882 (W.D. Ky. Sept. 27, 2017)
(finding the employee’s “failure to comply with [the employer’s] call-in requirements is fatal to
her FMLA interference claim.”); Stein v. Atlas Indus., No. 17-3737, 2018 U.S. App. LEXIS
8874, at *4 (6th Cir. Apr. 9, 2018) (“[B]ecause [the employee] failed to comply with [the
employer’s] notice requirements and the unusual-circumstances exception does not apply, his
interference claim fails.”); McKenzie v. Seneca Foods Corp., No. 16-cv-49-jdp, 2017 U.S. Dist.
LEXIS 44104, at *14 (W.D. Wis. Mar. 27, 2017) (“[A]n employer can deny FMLA leave to an
employee who did not follow the employer's internal procedural requirements for requesting
FMLA leave.”).
6.

Honest Belief Defense.

The honest belief defense only comes into play in the course of litigation. In practice,
this defense allows an employer to discipline or terminate an employee when the employer
possesses an honest belief that an employee is abusing FMLA leave. See, e.g., Capps v.
Mondelez Glob., LLC, 847 F.3d 144, 152 (3d Cir. 2017) (“Where an employer provides
evidence that the reason for the adverse employment action taken by the employer was an honest
belief that the employee was misusing FMLA leave, that is a legitimate, nondiscriminatory
justification for the discharge.”); Balding v. Sunbelt Steel Tex., Inc., No. 16-4095, 2018 U.S.
App. LEXIS 6186, at *9 (10th Cir. Mar. 13, 2018) (denying an employee’s FMLA claim based
on his discharge shortly after he had a panic attack because the employer honestly believed that
the employee lied to a client about an order and lied when confronted about the incident).
In fact, the honest belief defense defeats FMLA interference and retaliation claims, even
if such belief ultimately proves to be mistaken. See Capps, 847 F.3d at 154 (“[A]n employer's
5

Remember, an employer’s call-in policies must be consistently and uniformly applied and enforced for all
employee absences, whether due to FMLA leave or for other reasons.
6

Available at https://www.dol.gov/whd/fmla/fmla-faqs.htm (last visited Apr. 11, 2018).
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honest, albeit possibly mistaken, belief that an employee had committed fraud, defeats an
employee's FMLA retaliation claim.”) (citing Medley v. Polk Co., 260 F.3d 1202, 1207–08 (10th
Cir. 2001)); Jackson v. BNSF Ry. Co, 2017 U.S. Dist. LEXIS 121636 (N.D. Tex. Aug 1, 2017)
(“Defendant's honest suspicion of abuse is sufficient to defeat plaintiff's substantive FMLA
rights.”). To employ this defense, an employer must show that it reasonably relied on the
particular facts at issue. Marshall v. Rawlings Co. LLC, 854 F.3d 368, 380 (6th Cir. 2017) (“The
honest-belief rule applies where the employer reasonably relied on the particularized facts that
were before it at the time the decision was made.”) (internal quotations and citation omitted).
Additionally, an employer must conduct a complete investigation into the surrounding facts and
circumstances, and afford an employee an opportunity to explain their conduct, even where an
employer has caught an employee in a “clear” case of FMLA fraud/abuse/misconduct.
E.

Common Employer Issues With Employee Leaves of Absence Under the
FMLA.
1.

Employee Exceeds
Certification.

the

Allowed

Number

on

Their

Medical

One issue employers commonly face is whether to discipline an employee that has
exceeded the number of absences permitted by their FMLA medical certification. The first step
in such an inquiry should be to determine whether an employer must seek recertification for his
condition. See Hansen v. Fincantieri Marine Grp., LLC, 763 F.3d 832, 842 (7th Cir. 2014)
(“[The employer] should have sought recertification when the frequency of [the employee’s]
absences exceeded what was estimated in his certification, rather than simply denying him
leave.”). An employer can seek recertification no more than every thirty days unless
“circumstances described by the previous certification have changed significantly.” 29 C.F.R.
§ 825.308(c)(2). Thus, if circumstances have “changed significantly,” then the employer should
obtain recertification before taking any further action. More often than not, however,
circumstances will not have changed significantly. For instance, a single absence beyond that
provided by the medical certification is unlikely to constitute a “significant change” that would
allow an employer to obtain recertification. In such a case, an employer should wait until there
have been multiple absences beyond the allowed number on the medical certification to seek
recertification. Remember, the number of absences stated on a medical certification is merely an
estimate. See Hansen, 763 F.3d at 843.
Of course, the ultimate question remains, when can an employer impose discipline or
terminate an employee for such behavior? Unfortunately, definitive guidance on this issue is
lacking. As a general rule of thumb, an employer can probably impose discipline after obtaining
recertification, and allowing a number of additional absences beyond that new certification.
However, imposing discipline in these circumstances still has risk. See, e.g., Hansen, 763 F.3d
at 843 (finding the employer’s denial of the plaintiff's FMLA leave because his absences
exceeded his doctor's estimates in the medical certification was improper). Such a decision
should be made on an individual basis and the employer should ensure any discipline that is
imposed is done in a consistent and uniform manner.

9
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2.

Employee’s Abusive Pattern Using FMLA Leave.

Another common issue that employers face is when an employee repeatedly takes
intermittent FMLA leave for their serious health condition in (what appears to be) an abusive
pattern – e.g., on Monday/Friday or before holidays. Such an issue can be difficult to control.
Similar to the situation in which an employee exceeds the number of absences on their medical
certification, an employer’s best course of action here again is to obtain recertification of the
employee’s medical condition if it notices a suspicion pattern of FMLA leave use. In fact, the
FMLA regulations addressing recertification provide employers with a tool to help control such
abusive patterns: “[a]s part of the information allowed to be obtained on recertification for leave
taken because of a serious health condition, the employer may provide the health care provider
with a record of the employee's absence pattern and ask the health care provider if the serious
health condition and need for leave is consistent with such a pattern.” 29 C.F.R. § 825.308.
If a physician confirms such a pattern is consistent with the employee’s condition, the
employer should continue to designate such leave as FMLA. However, if a physician states that
such a pattern of leave is inconsistent with the employee’s condition, then an employer may
consider imposing discipline should this pattern continue. But see Compliment v. SanofiAventis US, Inc., No. 1:16-cv-3477, 2017 U.S. Dist. LEXIS 149006, at *13 (S.D. Ind. Sep. 14,
2017) (finding an employee’s complaint stated a cognizable FMLA retaliation claim where the
employer took away her flex-time and would no longer allow her to take Fridays off after taking
FMLA leave). Alternatively, as discussed above, any employer could also conduct an
investigation to determine whether or not the employee is lying about the reasons they are
requesting or taking FMLA leave. Remember, however, the employer must provide the
employee with an opportunity to explain should the employee be found misusing their leave.
III.

EMPLOYEE ATTENDANCE UNDER THE ADA

Unlike the FMLA, the ADA does not guarantee statutorily-protected leave to qualified
employees. Rather, the ADA is intended to provide equal opportunity to work to qualified
individuals with disabilities. See 29 CFR § 1630.1(a). Nevertheless, in certain circumstances,
an employee may still be entitled to a leave of absence under the ADA.
A.

Only Qualified Individuals with a Disability Are (Potentially) Entitled to a
Leave of Absence Under the ADA.

In the employment context, the ADA prohibits employers from “discriminat[ing] against
a qualified individual on the basis of disability in regard to job application procedures, the hiring,
advancement, or discharge of employees, employee compensation, job training, and other terms,
conditions, and privileges of employment.” 42 U.S.C. § 12112. In effect, where an employee
that is not a “qualified individual with a disability” requests a leave of absence under the ADA,
an employer need not grant the request because such an employee is not entitled to the ADA’s
protections.
The term “qualified individual” means an individual who, with or without reasonable
accommodation, can perform the essential functions of the employment position that such
10
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individual holds or desires. Id. § 12111(8). A qualified individual is disabled within the
meaning of the ADA if such individual suffers from “a physical or mental impairment that
substantially limits one or more major life activities.”7 Id. § 12102(1). Generally speaking, the
definition of disability in the ADA is “construed in favor of broad coverage of individuals under
this Act, to the maximum extent permitted by the terms of this Act.” Id. § 12102(4)(A).
B.

Employers Need Only Provide Leaves of Absence that Constitute a
Reasonable Accommodation Under the ADA.

Broadly, the ADA requires employers to provide reasonable accommodation for the
known physical or mental limitations of an employee or applicant, who with or without
reasonable accommodation, can perform the essential functions of the job, unless the employer
can demonstrate that the accommodation would impose an undue hardship. 42 U.S.C.
§ 12112(b)(5). Although the ADA’s definition of a reasonable accommodation does not mention
“leave,” absent undue hardship, an employer may be required to provide leave to an employee as
a reasonable accommodation. See 29 C.F.R. Part 1630 App., § 1630.2(o) (“permitting the use of
accrued paid leave or providing additional unpaid leave for necessary treatment”).
Indeed, many courts have found granting an employee leave may be a reasonable
accommodation under the ADA. See, e.g., Moss v. Harris Cnty. Constable Precinct One, 2017
U.S. App. LEXIS 4601, *9 (5th Cir. Mar. 15, 2017) (“[L]eave that is limited in duration may be
a reasonable accommodation to enable an employee to perform the essential functions of the job
upon return.”); Taylor v. FedEx Ground Package Sys., 2018 U.S. Dist. LEXIS 41411, at *17 (D.
Conn. Feb. 26, 2018) (“[M]ost other circuits and the EEOC have concluded that, under certain
circumstance[s], a finite term of medical leave may constitute a reasonable accommodation.”);
Hall v. Summit Fire Dist., No. CV-15-08189, 2018 U.S. Dist. LEXIS 55231, at *12 (D. Ariz.
Mar. 30, 2018) (“In some cases, placing an employee on medical leave may be a reasonable
accommodation.”). The EEOC also takes the position that granting leave may also be a
reasonable accommodation in some circumstances. See EEOC Enforcement Guidance:
Employer-Provided Leave and the Americans with Disability Act, (May 9, 2016) (“2016 EEOC
Guidance”).8 However, whether a leave of absence is required by the ADA must be determined
on a case-by-case basis, and not all requests for a leave of absence will constitute a reasonable
accommodation.
1.

Leave May Not Constitute a Reasonable Accommodation Where the
Requested Leave is Unreasonably Lengthy.

Some courts have indicated that an employer is not required to grant an unreasonably
lengthy request for leave under the ADA. For instance, the Seventh Circuit recently found that a
7

Major life activities “include, but are not limited to caring for oneself, performing manual tasks, seeing,
hearing, eating, sleeping, walking, standing, lifting, bending, speaking, breathing, learning, reading, concentrating,
thinking, communicating, and working.” Id. § 12102(2)(A). A major life activity “also includes the operation of a
major bodily function, including but not limited to, functions of the immune system, normal cell growth, digestive,
bowel, bladder, neurological, brain, respiratory, circulatory, endocrine, and reproductive functions.” Id.
§ 12102(2)(B).
8

Available at https://www.eeoc.gov/eeoc/publications/ada-leave.cfm (last visited Apr. 11, 2018).
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multi-month leave of absence was not a reasonable accommodation under the ADA. Severson v.
Heartland Woodcraft, Inc., 872 F.3d 476 (7th Cir. 2017), cert. denied __ U.S. __ (Apr. 2, 2018).
After taking twelve weeks of FMLA leave, the plaintiff required and requested an additional two
or three months of leave. The employer subsequently terminated the employee. The court found
that such a leave of absence was unreasonable because “a medical leave spanning multiple
months does not permit the employee to perform the essential functions of his job.” Indeed, the
court further opined that the “[i]nability to work for a multi-month period removes a person from
the class protected by the ADA.” See also, e.g., Hwang v. Kan. State Univ., 753 F.3d 1159 (10th
Cir. 2014) (suggesting granting leave for more than six months is not a reasonable
accommodation under the ADA); but see, e.g., Dark v. Curry Cty., 451 F.3d 1078, 1090 (9th Cir.
2006) (suggesting a three-month leave may constitute a reasonable accommodation under the
ADA).
2.

Leave Does Not Constitute a Reasonable Accommodation Where the
Request Leave is for an Indefinite Period.

Courts are in wide agreement that employers need to grant a request for an indefinite
leave of absence under the ADA because such a request does not constitute a reasonable
accommodation. See, e.g., Ruiz v. Paradigmworks Grp., Inc., No. 16-CV-2993-CAB-BGS, 2018
U.S. Dist. LEXIS 28878, at *11 (S.D. Cal. Feb. 22, 2018); Dick v. Dickinson State Univ., 826
F.3d 1054, 1061 (8th Cir. 2016); Menoken v. Lipnic, 2018 U.S. Dist. LEXIS 36070, at *22-23
(D.D.C. Mar. 6, 2018); Delegado Echevarria v. AstraZeneca Pharm. LP, 856 F.3d 119, 127 (1st.
Cir. 2017); but see Hall v. Summit Fire Dist., No. CV-15-08189-PCT-JJT, 2018 U.S. Dist.
LEXIS 55231, at *12 (D. Ariz. Mar. 30, 2018) (“Although leave ‘of unspecified duration may
not be a reasonable accommodation . . . where the employee will not be able to return to his
former position and cannot state when and under what conditions he could return to work at all,’
an employer is required to at least ‘consider this option.’”) (citing Dark v. Curry Cty., 451 F.3d
1078, 1090 (9th Cir. 2006)).
The EEOC also takes the position that a request for indefinite leave does not constitute a
reasonable accommodation because it imposes an undue hardship on the employer. 2016 EEOC
Guidance (“[I]ndefinite leave – meaning that an employee cannot say whether or when she will
be able to return to work at all – will constitute an undue hardship, and so does not have to be
provided as a reasonable accommodation.”).
3.

Leave May Not Constitute a Reasonable Accommodation Where
Attendance is an Essential Function.

Where attendance is found to be an essential function of the job,9 it is less likely that an
employee’s request for a leave of absence will constitute a reasonable accommodation under the
ADA. See Credeur v. Louisiana, 860 F.3d 785, 795 (5th Cir. 2017) (“The ADA does not require
an employer to ‘reallocate essential functions’ to accommodate an employee with a disability.”);
9

“The term ‘essential functions’ means the fundamental job duties of the employment position the individual
with a disability holds or desires.” 29 C.F.R. § 1630.2(n)(1). To a certain extent, the ADA gives consideration “to
the employer's judgment as to what functions of a job are essential . . . .” Id. § 12111(8).
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Tyndall v. Nat'l Educ. Ctrs., 31 F.3d 209, 213 (4th Cir. 1994) (“An employee who cannot meet
the attendance requirements of the job at issue cannot be considered a ‘qualified’ individual
protected by the ADA”). Indeed, as one court has recently explained, “because regular
attendance is an essential function of a job, a plaintiff who is excessively tardy and absent from
work is not qualified to perform her job and therefore cannot prevail on an ADA claim.” Wolf v.
Lowe's Cos., No. 4:16-CV-01560, 2018 U.S. Dist. LEXIS 41135, at *5 (S.D. Tex. Mar. 13,
2018) (citing Hypes v. First Commerce Corp., 134 F.3d 721, 727 (5th Cir. 1998)); see also
Watson v. Fairfax Cty., No. 1:17-cv-694, 2018 U.S. Dist. LEXIS 33257, at *15 (E.D. Va. Feb.
28, 2018) (finding plaintiff was not a “qualified individual” under the ADA because “plaintiff
was unable to perform the essential functions of her job as a mental health therapist because she
was not meeting the job's attendance requirements.”); Winston v. Ross, No. 17-8041, 2018 U.S.
App. LEXIS 4788 (10th Cir. 2018) (finding an employee’s request to continue to use leave
donated by other employees was not required under the ADA because such a request would not
enable her to fulfill the essential function of physical attendance).
Various courts have recognized attendance to be an essential function of employment.
See, e.g., Credeur, 860 F.3d at 793 (“[T]here is general consensus among courts, including ours,
that regular work-site attendance is an essential function of most jobs.”); Basden v. Prof’l
Transp., Inc., 714 F.3d 1034, 1037 (7th Cir. 2013); Wisbey v. City of Lincoln, 612 F.3d 667 (8th
Cir. 2010); Samper v. Providence St. Vincent Med. Ctr., 675 F.3d 1233, 1238 (9th Cir. 2012). In
contrast, the EEOC has taken the position that attendance cannot be as essential function of a job
under the ADA. EEOC Enforcement Guidance on Reasonable Accommodation and Undue
Hardship, No. 915.002 (Oct. 17, 2002) at Question 16, n.65 (“2002 EEOC Guidance”).10
Depending on the job and the employer’s specific operations, attendance as an essential
function may include:




Presence at the employer’s work site. See, e.g., Credeur v. Louisiana, 860 F.3d 785,
793 (5th Cir. 2017) (“[T]here is general consensus among courts, including ours, that
regular work-site attendance is an essential function of most jobs.”)
Reporting for work regularly and predictably. See, e.g., Higgins v. Union Pac. R.R.
Co., No. 8:16-cv-539, 2018 U.S. Dist. LEXIS 51771 (D. Neb. Mar. 28, 2018)
(essential function of working full-time).
Punctuality. See, e.g., Guzman v. Brown Cty., No. 2018 U.S. App. LEXIS 5722 (7th
Cir. March 7, 2018) (finding plaintiff failed to demonstrate her termination was the
result of her disability as opposed to her repeated tardiness).
4.

Leave May Not Constitute a Reasonable Accommodation Where
Intermittent Leave is Requested

No bright-line rules exists as to whether intermittent leave constitute a reasonable
accommodation under the ADA. As a result, whether an employer must provide intermittent
leave to an employee under the ADA depends on the circumstances of each case. Some courts
have found intermittent leave to constitute a reasonable accommodation. See, e.g., Kazmierski
10

Available at https://www.eeoc.gov/policy/docs/accommodation.html (last visited Apr. 11, 2018).
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v. Bonafide Safe & Lock, Inc., 2016 U.S. Dist. LEXIS 170725 (E.D. Wis. Dec. 9, 2016) (stating
in dicta that an employer’s policy of permitting its vice president “to work a flexible schedule to
accommodate her multiple sclerosis” was reasonable because she did administrative work). In
contrast, other courts have rejected intermittent leave to be a reasonable accommodation. See,
e.g., Higgins v. Union Pac. R.R. Co., 2018 U.S. Dist. LEXIS 51771, at *24-25 (D. Neb. Mar. 28,
2018) (finding an employee’s request to decline a shift whenever he experienced “discomfort” as
a result of his disability to be unreasonable).
Notwithstanding the above cases, the 2011 $20 million settlement and Consent Decree in
EEOC v. Verizon Communications, provide employers with a number of questions they can
utilize in determining whether intermittent leave constitutes a reasonable accommodation under
the ADA:








Does the employee have a mental or physical impairment that substantially limits one
or more major life activities as defined by the ADA, and for the period on and after
January 1, 2009, as amended through the ADA Amendments Act of 2008?
Was the absence caused by the disability?
Did the employee (or someone else on the employee’s behalf) request through the
Company’s designated process, a period of time off from work due to a disability?
Have the employee’s absences been unreasonably unpredictable, repeated, frequent or
chronic?
Are the absences expected to be unreasonably unpredictable, repeated, frequent or
chronic?
Is the employer able to determine, from the request by or on behalf of the employee,
or through the interactive reasonable accommodation process, a definite or reasonably
certain period of time off that the employee would need because of a disability? and
Does the employee’s need for time off from work as a reasonable accommodation
pose a significant difficulty or expense for the employer’s business?

If all factors are met, the absence(s) must be considered “non-chargeable” and the
employee cannot be disciplined or terminated based on the absence. See EEOC Press Release,
Verizon to Pay $20 Million to Settle Nationwide EEOC Disability Suit (July 6, 2011). However,
this guidance also demonstrates that employers may be able to avoid liability for denying a
request for intermittent leave under the ADA by showing that the employee’s attendance was and
is expected to be unreasonably unpredictable, repeated, frequent, or chronic.
5.

Leave Does Not Constitute a Reasonable Accommodation Where it
Imposes an Undue Hardship on the Employer.

As mentioned above, an employer need only provide a leave of absence as a reasonable
accommodation where such accommodation does not impose an “undue hardship” on the
employer. “The term ‘undue hardship’ means an action requiring significant difficulty or
expense.” 42 U.S.C. § 12111(10)(A). In effect, the ADA does not required an employer to grant
a leave of absence to an employee with a disability where doing so would impose significant
difficulty or expense. Notably, the “undue hardship” analysis must be determined on a case-by-
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case basis, taking the various factors of each situation into account. See 42 U.S.C.
§12111(10)(A).
The ADA provides several factors that should be considered when determining whether a
reasonable accommodation imposes an undue hardship on an employer. See 42 U.S.C.
§ 12111(10)(B) (1994); 29 C.F.R. § 1630.2(p)(2). The EEOC has also offered additional factors
to consider when determining whether granting leave to an employee constitutes an undue
hardship including:






the amount/and or length of the leave;
the frequency of the leave;
whether there is any flexibility with respect to the days on which leave is taken;
whether the need for intermittent leave on specific dates is predictable or unpredictable
(e.g., the specific day that an employee needs leave because of a seizure is unpredictable
whereas intermittent leave to obtain chemotherapy is predictable);
the impact of the employee's absence on coworkers and on whether specific job duties are
being performed in an appropriate and timely manner; and

2016 EEOC Guidance.
C.

Employers May Have to Modify their Attendance Policies as a Reasonable
Accommodation Under the ADA.

The ADA’s express definition of a reasonable accommodation includes “part-time or
modified work schedules . . . and other similar accommodations for individuals with
disabilities.” 42 U.S.C. § 12111(9)(B). As the EEOC has explained, “[i]f requested, employers
may have to modify attendance policies as a reasonable accommodation, absent undue hardship.”
EEOC The Americans With Disabilities Act: Applying Performance And Conduct Standards To
Employees With Disabilities (December 20, 2017) (“2017 EEOC Guidance”).11 Examples of
potential modifications as a reasonable accommodation include “allowing an employee to use
accrued paid leave or unpaid leave, adjusting arrival or departure times, . . . and providing
periodic breaks.” Id.
1.

A Part-Time/Reduced Schedule May Constitute a Reasonable
Accommodation.

As noted above, in some instances, a part-time and/or reduced schedule will constitute a
reasonable accommodation under the ADA; however, such an accommodation may also
constitute an undue hardship in some cases. See, e.g., Green v. BakeMark USA, LLC, 683 F.
App'x 486, 491–92 (6th Cir. 2017) (finding a four-hour part-time schedule to not constitute a
reasonable accommodation because “while a part-time work schedule may be a reasonable
accommodation in some cases . . . it is unreasonable in situations where the essential functions of
the job require full-time attendance.”); Hostettler v. Coll. of Wooster, No. 5:15-cv-1601, 2017
U.S. Dist. LEXIS 46742, at *14 (N.D. Ohio Mar. 29, 2017) (finding the employer “was not
required to accommodate [the employee under the ADA] by turning a full-time position into a
11

Available at https://www.eeoc.gov/facts/performance-conduct.html (last visited Apr. 11, 2018).
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part-time job by redistributing the duties to other workers . . . .”); Snead v. Fla. Agric. & Mech.
Univ. Bd. of Trs., No. 17-10338, 2018 U.S. App. LEXIS 4350, at *1 (11th Cir. Feb. 21, 2018)
(finding enough evidence for a jury to conclude that a requested accommodation of eight hour
shifts rather than twelve hours shifts to be a reasonable accommodation under the ADA).
The EEOC has provided the following example of where a part-time or reduced schedule
will constitute a reasonable accommodation: “An employee with HIV infection must take
medication on a strict schedule. The medication causes extreme nausea about one hour after
ingestion, and generally lasts about 45 minutes. The employee asks that he be allowed to take a
daily 45-minute break when the nausea occurs. The employer must grant this request [as a
reasonable accommodation] absent undue hardship.” 2002 EEOC Guidance, at Question 22.
2.

Modifying an Employer’s No-Fault Attendance Policy May Constitute
a Reasonable Accommodation.

Some employers employ “no-fault” attendance policies in which employees are given a
certain number of absences within a designated timeframe, and then disciplined for any
additional absences beyond the number allotted regardless of the reason for missing work.
Unless an employer can demonstrate undue hardship, however, an employer may be required to
modify such a policy as a reasonable accommodation under the ADA. Indeed, the EEOC’s
position is that an employer’s inflexible application of a no-fault attendance policy will violate
the ADA. 2002 EEOC Guidance (“If an employee with a disability needs additional unpaid
leave as a reasonable accommodation, the employer must modify its "no-fault" leave policy to
provide the employee with the additional leave, unless it can show that: (1) there is another
effective accommodation that would enable the person to perform the essential functions of
his/her position, or (2) granting additional leave would cause an undue hardship.”); see also
EEOC v. Sensient Natural Ingredients LLC (alleging disability discrimination where the
employer discharged employees for surpassing the company’s restrictive leave policy).12
3.

Telecommuting May Constitute a Reasonable Accommodation.

There is no bright-line rule when it comes to granting telecommuting as a reasonable
accommodation under the ADA. Some recent cases have suggested that such an accommodation
will not be reasonable under some circumstances. See, e.g., Credeur v. Louisiana, 860 F.3d 785,
795 (5th Cir. 2017) (“Construing the ADA to require employers to offer the option of unlimited
telecommuting to a disabled employee would have a chilling effect.”); Brunckhorst v. City of
Oak Park Heights, No. 16-455 (DWF/TNL), 2017 U.S. Dist. LEXIS 159600, at *21 (D. Minn.
Sep. 28, 2017) (“Plaintiff has failed to establish that the option of working from home was a
reasonable accommodation that the City was obligated to offer Plaintiff.”). However, other
recent cases have suggested that such an accommodation may be reasonable. See, e.g., MosbyMeachem v. Memphis Light, Gas & Water Div., 883 F.3d 595, 602 (6th Cir. 2018) (affirming
the jury’s finding that the employee could have effectively performed all the essential functions
of her job with her requested 10-week teleworking accommodation).

12

Available at https://www1.eeoc.gov//eeoc/newsroom/release/6-30-17.cfm?renderforprint=1 (last visited Apr.
11, 2018).
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D.

Employers May Discipline an Employee for Attendance Problems that
Occurred Prior to a Request for a Reasonable Accommodation.

Notwithstanding the foregoing, an employer may impose discipline on an employee (if
consistent with its policies and applied uniformly) for attendance problems that occurred prior to
a request for a leave of absence as a reasonable accommodation. See, e.g., Davies v.
Lackawanna Cty., No. 3:15-cv-1183, 2018 U.S. Dist. LEXIS 24382 (M.D. Pa. Feb. 14, 2018)
(finding employer did not violate the ADA when it fired a diabetic deputy sheriff only a few
days after he requested a reasonable accommodation because he was fired for a disciplinary
hearing that had been scheduled prior to the request for accommodation); 2017 EEOC Guidance
at Question 22 (“An employer may impose disciplinary action, consistent with its policies as
applied to other employees, for attendance problems that occurred prior to a request for
reasonable accommodation.”).
E.

Common Employer Issues With Employee Attendance Under the ADA
1.

Job Abandonment.

One of the most difficult areas for employers to balance is its need for employee
attendance versus the need of an employee to take a leave of absence due to a qualifying
disability. This issue is further complicated when an employee fails to provide notice of such an
absence or takes such a leave unexpectedly. In such a situation, an employer must carefully
consider the facts and circumstances of the case. See 42 U.S.C. §12111(10)(A).
It is well-established that an individual with a disability must inform the employer that an
accommodation is needed. See 2016 EEOC Guidance (“As a general rule, the individual with a
disability – who has the most knowledge about the need for reasonable accommodation – must
inform the employer that an accommodation is needed.”); Lenzen v. Workers Compensation
Reinsurance Association, 705 F.3d 816 (8th Cir. 2013); 29 C.F.R. App. § 1630.9 (stating an
employer is not “expected to accommodate disabilities of which it is unaware.”). However, even
if an employee fails to request such accommodation, an employer’s accommodation obligation
may be triggered if the employer knows of both the disability and the employee’s need for
accommodation. See Cannon v. Jacobs Field Servs. N. Am., 813 F.3d 586, 594-95 (5th Cir.
2016).
In effect, an employer should still determine whether or not such leave (albeit
unexpected) would constitute a reasonable accommodation. An employer must then determine
whether or not the employee’s unexpected absence imposes an undue hardship. Where an
employer has knowledge of the employee’s disability and that disability causes the employee to
be unable to request an accommodation, it may more difficult to prove the employee’s absence
constituted an undue hardship on the employer. In any case, whether and to what extent
discipline and/or termination is appropriate when an employee abandons their job will depend on
the specific circumstances of the case (e.g., first instance of such misbehavior; employer
attendance policies, etc.).
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While it may be appropriate to impose discipline and/or terminate an employee in some
instances when such unexpected absences occur, this will likely not be the case in every
situation. See, e.g., Bethscheider v. Westar Energy, No. 16-4006-CM, 2017 U.S. Dist. LEXIS
5527, at *4 (D. Kan. Jan. 13, 2017) (finding an employee stated a plausible claim for disability
discrimination after being terminated due to her frequent and sometimes unexpected
absenteeism, which on a number of occasions was due to migraines); Ewing v. DoubleTree
DTWC, LLC, 673 F. App'x 808, 814 (10th Cir. 2016) (acknowledging that “there may be
‘certain instances’ where an employer ‘will know of the individual's need for an accommodation
because it is obvious’”) (citation omitted).
IV.

INTERSECTION OF LEAVE UNDER THE FMLA AND ADA

Employers commonly face issues navigating the overlap between the requirements of the
FMLA and the ADA. For example, an employee takes their twelve weeks of FMLA leave for a
qualifying medical condition, and then requests two weeks of additional leave. Does an
employer have to provide the additional leave under the ADA? This issue, as well as other
common issues concerning the overlapping requirements of the FMLA and ADA, is discussed in
further detail below.
A.

Distinctions Between the ADA and FMLA
1.

Purpose

Congress enacted the ADA in order to, among other reasons, “provide clear, strong,
consistent, enforceable standards addressing discrimination against individuals with disabilities.”
42 U.S.C. § 12101(b)(2). More specifically, in the employment context, the ADA provides equal
access to jobs and job opportunities to qualified individuals with a disability. In contrast, the
FMLA was enacted “to allow employees to balance their work and family life by taking
reasonable unpaid leave” for certain family or medical conditions. 29 C.F.R. § 825.101(a).
2.

Employer Coverage

The ADA applies to employers “engaged in an industry affecting commerce that has 15
or more employees for each working day in each of 20 or more calendar weeks in the current or
preceding calendar year.” 42 U.S.C. § 12111(5)(A). In contrast, the FMLA applies to
employers “engaged in commerce or in any industry or activity affecting commerce who
employs 50 or more employees” within a 75 mile radius. 29 U.S.C. § 2611(4)(A)(i). Thus, while
an employer may be subject to FMLA or the ADA, it does not necessarily follow that an
employer will always be subject to both laws.
3.

Employee Eligibility

As discussed above, the ADA applies to employees and job applicants that are qualified
individuals with a disability that can perform the essential functions of their current job “with or
without reasonable accommodation.” 42 U.S.C. §§ 12111(8), 12112(a). In contrast, an
employee is eligible for leave under the FMLA if they have worked at least twelve months for
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the employer and worked at least 1,250 hours in the twelve months preceding leave. 29 U.S.C.
§ 2611(2)(A); 29 C.F.R. § 825.110. The FMLA also only applies to employees. In effect, the
differing employee eligibility requirements of the FMLA and ADA could mean, for example,
that a new employee could be covered for their qualifying disability under the ADA, but not
(yet) eligible for FMLA leave due to this medical condition.
4.

Disability vs. Serious Health Condition

One of the most important differences between the ADA and the FMLA relates to the
conditions that each covers – i.e., “disabilities” under the ADA and “serious health conditions”
under the FMLA. It is extremely important for employers to remember that these are different
concepts and must be analyzed separately. 29 C.F.R. § 825.702(b). In fact, the FMLA’s
regulations expressly provide that “the leave provisions of the [FMLA] are wholly distinct from
the reasonable accommodation of employers covered under the [ADA] . . . . An employer must
therefore provide leave under whichever statutory provision provides the greater rights to
employees.” 29 C.F.R. § 825.702(a).
In effect, a particular health condition may qualify as a “serious health condition” for
purposes of the FMLA, but not a “disability” for purposes of the ADA. For example, a
pregnancy or routine broken bone generally will qualify as a serious health condition under the
FMLA, but not as a disability under the ADA because such conditions most likely do not
substantially limit a major life activity.
5.

Entitlement to Leave

Another very important difference between the FMLA and the ADA is the type and
amount of leave available to qualifying employees. As discussed above, under the FMLA, an
employee is entitled to twelve weeks of job-protected leave in twelve-month period. See 29
U.S.C. § 2612(a). In contrast, leave under the ADA is not statutorily guaranteed, but may be
required where it constitutes a “reasonable accommodation.” See, e.g., Moss v. Harris Cnty.
Constable Precinct One, 2017 U.S. App. LEXIS 4601, *9 (5th Cir. Mar. 15, 2017). Additionally,
the ADA may also require other types of leave-related reasonable accommodations including
part-time schedules, intermittent leave, or modification of attendance policies. See generally
Section III, supra.
B.

Common Employer Issues
1.

Requesting Additional Leave under the ADA as a Reasonable
Accommodation After Using Up FMLA Leave

Where an employee has used up their FMLA leave and subsequently requests additional
leave as a reasonable accommodation for a serious medical condition, an employer must first
determine whether such a condition also constitutes a disability under the ADA. If the medical
condition for which the accommodation is requested does not meet the ADA’s definition of a
disability, the employer does not have to provide additional leave. On the other hand, if such a
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condition does constitute a disability, the question becomes whether such leave is reasonable or
if it imposes an undue hardship on the employer.
Unlike the FMLA, the ADA does not contain any per se rule as to the length of leave (in
general or in addition to other leave) that constitutes a reasonable accommodation. In effect, as
with all accommodations, the amount of leave that will be reasonable (versus constituting an
undue hardship) must be determined on a case-by-case basis. In determining whether additional
leave constitutes an undue hardship, “the employer may take into account leave already taken –
whether pursuant to a workers' compensation program, the FMLA (or similar state or local leave
law), an employer's leave program, or leave provided as a reasonable accommodation.” EEOC
2016 Guidance. Thus, for example, if an employee requests an additional four weeks of leave
beyond the twelve weeks of FMLA leave and the eight weeks of employer-provided leave that
the employee has already used, the employer may consider the impact of the prior twenty weeks
of leave when determining whether an additional four weeks constitutes an undue hardship. See
id.
For example, the 7th Circuit recently determined that a request for an additional two
months of leave for back surgery, beyond the twelve weeks of FMLA already provided did not
constitute a reasonable accommodation under the ADA. See Severson v. Heartland Woodcraft,
Inc., 872 F.3d 476, 481 (7th Cir. 2017) (“[T]he ‘inability to work for a multi-month period
removes a person from the class protected by the ADA.’”) (citation omitted); see also
Gardenhire v. Manville, No. 17-3048, 2018 U.S. App. LEXIS 2933, at *6 (10th Cir. Feb. 7,
2018) (finding a request for additional leave beyond the twelve weeks of FMLA and twelve
weeks of additional leave under the ADA already provided to the employee to not constitute a
reasonable accommodation).
Of course, this issue can be more complicated when the employee requests additional
intermittent leave. While there may be a stronger argument that such a request constitutes an
undue burden on the employer, ultimately, the same analysis discussed above should be
followed. Moreover, the Verizon settlement factors discussed above in Section III.B.4. should
also be used to help analyze such a situation. The following EEOC example demonstrates one
scenario in which an employer may be terminate an employee requesting additional intermittent
leave under the ADA:
An employee works as an event coordinator. She has exhausted her FMLA leave
due to a disability and now requests additional intermittent leave as a reasonable
accommodation. The employee can never predict when the leave will be needed
or exactly how much leave she will need on each occasion, but she always needs
from one to three days of leave at a time. The employer initially agrees to her
request and the employee takes 14 days of leave over the next two months.
Documentation from the employee’s doctor shows that the employee will
continue to need similar amounts of intermittent leave for at least the next six
months. Event planning requires staff to meet strict deadlines and the employee’s
sudden absences create significant problems. Given the employee’s prognosis of
requiring unpredictable intermittent leave, the employer cannot plan work around
these absences. The employer has already had to move coworkers around to cover
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the employee’s absences and delay certain work. The on-going, frequent, and
unpredictable nature of the absences makes additional leave an undue hardship,
and thus the employer is not required to provide it as a reasonable
accommodation. If the employer cannot reassign the employee to a vacant
position that can accommodate her need for intermittent leave, it is not required to
retain her.
2017 EEOC Guidance, at Example 35.
2.

Requesting Leave as a Reasonable Accommodation Under the ADA
Where the Employee is Ineligible for FMLA Leave.

Where an employee who is ineligible for FMLA leave requests additional leave as a
reasonable accommodation under the ADA, the same basic analysis under the ADA must be
followed: i.e., (1) whether the serious health condition also constitutes a disability under the
ADA; and if so, (2) whether the requested leave constitutes a reasonable accommodation or an
undue burden on the employer. See generally Section III, supra; see also Capps v. Mondelez
Glob., LLC, 847 F.3d 144, 156-57 (3d Cir. 2017) (“[A] request for FMLA leave may qualify,
under certain circumstances, as a request for a reasonable accommodation under the ADA.”)
Where an employer has not granted leave previously in such a situation, an employer may have a
more difficult time demonstrating that an employee’s request for additional leave under the ADA
constitutes an undue burden. Again, however, whether such requests constitutes a hardship is
determined on a case by case basis. See, e.g., Thomson v. Dep't of Soc. Servs., 169 A.3d 256,
260 (2017) (finding an employee’s requested leave to not constitute a reasonable accommodation
where the employee was ineligible for FMLA leave); Oliver v. Williams Cos., No. 12-CV-0585-,
2014 U.S. Dist. LEXIS 46734, at *33 (N.D. Okla. Apr. 4, 2014) (explaining ADA leave was not
a reasonable accommodation for an employee that appeared to be “taking unlimited medical
leave . . . [where] plaintiff was not eligible for such leave under the FMLA.”).
The EEOC has provided the following example of ADA leave as a reasonable
accommodation where an employee is ineligible for FMLA leave:
An employee with asthma who is ineligible for FMLA leave works on an
assembly line shift that begins at 7 a.m. Recently, his illness has worsened and his
doctor has been unable to control the employee’s increasing breathing difficulties.
As a result of these difficulties, the employee has taken 12 days of leave during
the past two months, usually in one- or two-day increments. The severe symptoms
generally occur at night, thus requiring the employee to call in sick early the next
morning. The lack of notice puts a strain on the employer because the assembly
line cannot function well without all line employees present and there is no time
to plan for a replacement. The employer seeks medical documentation from the
employee’s doctor about his absences and the doctor’s assessment of whether the
employee will continue to have a frequent need for intermittent leave. The doctor
responds that various treatments have not controlled the asthmatic symptoms,
there is no way to predict when the more serious symptoms will suddenly flare
up, and he does not expect any change in this situation for the foreseeable future.
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Given the employee’s job and the consequences of being unable to plan for his
absences, the employer determines that he cannot keep the employee on this shift.
Assuming no position is available for reassignment, the employer does not have
to retain the employee.
2017 EEOC Guidance, at Example 33.
3.

An Employee Returning to Work from FMLA Leave with
Restrictions that Must be Reasonably Accommodated under the ADA.

An employee with an ADA disability has taken twelve weeks of FMLA leave. The
employee then notifies his employer that he is ready to return to work, but is no longer able to
perform the essential functions of their position or an equivalent position. What are the
employer’s obligations under the FMLA and ADA? As stated by the EEOC:
Under the FMLA, the employer could terminate his employment, but under the
ADA the employer must consider whether the employee could perform the
essential functions with reasonable accommodation (e.g., additional leave, parttime schedule, job restructuring, or use of specialized equipment). If not, the
ADA requires the employer to reassign the employee if there is a vacant position
available for which he is qualified, with or without reasonable accommodation,
and there is no undue hardship.
2002 EEOC Guidance, at Question 21. Note, however, if an employee coming off of FMLA
leave does not have a disability under the ADA, then the employer has no obligations and may
terminate the employee under the FMLA. See id. Again, the type of accommodation an
employer must provide in such a situation (if any) will depend on the circumstances of each
particular case.
Importantly, an employer will violate the ADA where it fails to consider a reasonable
accommodation that would allow the employee coming off leave to perform the essential
functions of the job. See 2016 EEOC Guidance. Indeed, absent undue hardship, an “employer
may not prohibit [an] employee from returning to work solely because she needs reasonable
accommodations . . . .” Id.; cf. Holton v. First Coast Serv. Options, Inc., 703 F. App'x 917, 918
(11th Cir. 2017) (finding, where an employee failed to show they were disabled under the ADA,
that the employer did not interfere with the employee's FMLA rights where she sought to return
to her job on a modified basis because this is not a right protected by the FMLA).
4.

Transferring an Employee Coming off Leave to a Different Position
Under the ADA and FMLA.

An employee with an ADA disability has taken ten weeks of FMLA leave and is
preparing to return to work. The employer wants to put her in an equivalent position rather than
her original one. Is this permissible under the FMLA and ADA? Under the FMLA the employer
could place the employee in a different, but equivalent position; however, “the ADA requires
that the employer return the employee to her original position[,] [u]nless the employer can show
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that this would cause an undue hardship, or that the employee is no longer qualified for her
original position (with or without reasonable accommodation) . . . .” 2002 EEOC Guidance, at
Question 21; 29 C.F.R. § 825.214. In effect, absent undue hardship, an employer must keep the
employee’s position open when the ADA applies. See 29 C.F.R. § 825.702(c)(1) (“[T]he ADA
allows an accommodation of reassignment to an equivalent, vacant position only if the employee
cannot perform the essential functions of the employee's present position and an accommodation
is not possible in the employee's present position, or an accommodation in the employee's
present position would cause an undue hardship.”).
But what happens if an employee is unable to return to his or her original job but is able
to perform another job? In such a situation, an employer should work with the employee to
determine whether a vacant position exists for which the employee is qualified either with or
without an accommodation. See 42 U.S.C. § 12111 (listing reassignment to a vacant position as
a reasonable accommodation); Minnihan v. Mediacom Communs. Corp., 779 F.3d 803, 814 (8th
Cir. 2015) (“[R]eassignment to a vacant position can be a reasonable accommodation, where the
employee can perform the essential functions of the new position.”).
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I.

Introduction to Restrictive Covenants and Trade Secrets
A.

B.

What is Protectable
1.

Trade Secrets (see below)

2.

Assets (customer lists and information; prices, costs, margins, mark-ups,
“metrics”; marketing and strategic plans)

3.

Relationships and Goodwill (customer; client; distributor; vendor;
supplier; employee; consultant/contractor)

Classifying Information (IP vs. Trade Secrets vs. Confidential Info)
1.

Intellectual Property
a)

b)

2.

(1)

Method, machine, or substance that meets statutory
requirements, is new, and not an obvious update from
something existing

(2)

Requires IP owner to fully disclose what might otherwise
be treated as a trade secret

(3)

Consider length of time product will be on market

Protection provided:
(1)

Highest-level protection

(2)

Protect rights regardless what other individuals may
develop in the future

(3)

Recommended in industries with frequent technological
breakthroughs

Trade Secrets
a)

b)

3.

To acquire protection:

To acquire protection:
(1)

Confidential business information which provides an
enterprise a competitive edge and has value because of its
secrecy

(2)

May concern inventions or information that is not viable
for a patent

Protection provided:
(1)

Medium-level protection

(2)

Does not prevent others from acquiring and using trade
secrets; it prevents the acquisition by improper means

(3)

Recommended in industries with constantly changing
products and where patents prohibitively expensive

Confidential Information

1

a)

b)

C.

To acquire protection:
(1)

Any information that is not generally known, as defined by
contract and policies

(2)

May concern business information that is not viable for
trade secret protection

Protection provided:
(1)

Low-level protection

(2)

Recommended for general business information, strategies,
data, procedures, and other information providing a
competitive advantage

Preventative Measures
1.

2.

3.

Policies
a)

Confidentiality policies

b)

Data security policies

c)

Information storage rules, external device limits, password
protection

d)

Marking materials “confidential”

e)

Office entry restrictions

f)

Third party NDAs

Departing Employee Protocols
a)

Exit interviews

b)

Departing employee checklists

c)

Departing employee reminders of obligations

d)

Securing the return of company property and devices

e)

Return of property policies

f)

What is protected?
(1)

Define confidential information for your business and in
your industry

(2)

Avoid catch-all phrases

(3)

Consider using geographic scope

(4)

Consider using temporal limit

(5)

Include provision that information is confidential only if
not otherwise made public

Agreements
a)

What sorts of agreements to use?
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b)

(1)

Offer letter

(2)

Restrictive Covenant Agreement

(3)

Employment Agreement

(4)

Independent Contractor Agreement

(5)

Commission Agreement

(6)

Equity Agreement

(7)

Arbitration Agreement

(8)

Severance / Separation Agreement

Who should sign?
(1)

(2)

c)

“Team” approach
(a)

“We all sign them”

(b)

Protects all involved

Specific individual approach
(a)

Most employers don’t need a non-compete
agreement for every employee; for lower-level
positions, non-disclosure agreements may be all that
is needed

(b)

Executives, consultants and rank-and-file
employees privy to trade secrets and confidential /
proprietary information, including customer
relationships

Types of Restrictions
(1)

(2)

(3)

Non-Competition
(a)

Most effective protection

(b)

Subject to most scrutiny

Non-Solicitation of Clients
(a)

Typically easier to enforce than non-compete

(b)

Geared toward protecting relationships

(c)

Should be tailored toward the clients or client
prospects that the employee worked with, received
confidential information about, and/or actually
solicited

Non-Solicitation of Employees
(a)

(4)

Greater possibility that courts could view as
restraints on trade

Confidentiality / Non-Disclosure
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(a)
d)

Consideration
(1)

(2)

(3)

e)

Generally more enforceable

At-will Employment
(a)

Most states: at-will employment at inception is
sufficient

(b)

Some states: continuing at-will employment is
sufficient

More than At-Will Employment
(a)

Something more needed, like promotion, term
employment/notice, bonus, stock options

(b)

TN and IL – no, unless employment continued for
long period after

Deferred Compensation Forfeiture Agreement
(a)

Some employees are offered deferred compensation
(either bonuses, or retirement funds) that are part of
their typical benefits plan

(b)

As part of those plans, some employers provide that
benefits are forfeited and terminated if the
employee begins competing

(c)

Subject to greater court scrutiny

Reasonableness
(1)

(2)

Covenant not to compete enforced only if:
(a)

The restraint is no greater than is necessary to
protect the employer in legitimate business interest

(b)

The restraint is not unduly harsh and oppressive in
curtailing employee’s legitimate efforts to earn a
living

(c)

The restraint is reasonable from a public policy
standpoint

Duration
(a)

Remember — the reason courts allow non-competes
is to protect a company’s goodwill and other
business interests

(b)

1- to 2-year covenants generally okay, but anything
longer appears more punitive than protective

(c)

Some states have statutory presumptions regarding
reasonableness
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(3)

(4)

f)

g)

Geography
(a)

Limited to customers and/or areas that person is
responsible for and/or exposed

(b)

If salesperson who sells only in certain counties, a
nationwide geographic restriction could be
overbroad

(c)

Conversely, if the employee is a nationwide
marketing manager, a nationwide geographic
restriction may be appropriate

Scope of activity
(a)

Restrictions generally should be limited to job
duties the employee performed for the company

(b)

Focus on what the employee actually did —
prohibiting a person from working, in any capacity,
at a competitor may be overbroad

(c)

But for employees with significant access to trade
secrets and confidential information, possibly
prohibit from working in any capacity for a
competitor

Reformation of Unreasonable Restriction
(1)

Reformation (reform to make reasonable)

(2)

Blue Pencil (strike from existing contract)

(3)

Red Pencil (“All or Nothing”)

Key contract terms
(1)

Choice-of-law and choice-of-forum
(a)

Allows parties to select which state’s law applies to
contract interpretation and where litigation
may/must occur
(i)

(2)

Even more important to restrictive covenant
litigation where state laws differ
dramatically and can determine the outcome

(b)

Generally recognized, less so in state courts, where
courts may engage in complicated conflict-of-law
analyses

(c)

In federal courts, motions to transfer venue based
on choice-of-forum clause generally successful

Remedies clause
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(3)

(a)

Typically has employee agreeing that violation of
covenant would cause irreparable injury to
employer, and injunction shall issue if violation
occurs

(b)

Courts often ignore remedies clauses

(c)

Recent Minnesota court enforced remedies clause,
holding the court must enforce a provision agreed
upon by the parties
(i)

Gives parties the benefit of their bargain

(ii)

Presumption that parties intend contract
language to mean something

Severability clause
(a)

States that if any term or provision of contract is
invalid, the rest of the contract is still enforced
(i)

Clause will not be applied if it changes the
fundamental nature of the contract

(ii)

Helpful for contracts with multiple
restrictive covenants
(a)

(4)

Overly broad non-compete may be
voided but non-solicit agreement
remains valid

Extension during breach / tolling
(a)

Employers should get the full benefit of a restrictive
covenant

(b)

If employee violates covenant for a period, the
covenant should be extended for the period of the
violation

(c)

Enforceability
(i)

Some courts hold tolling makes a restriction
of ambiguous duration and therefore
unenforceable

(ii)

Some courts will enforce:
(a)
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Reasonableness rules; courts
consider:
(i)

Employee’s voluntary
remedial actions

(ii)

Employee’s willingness to try
to comply during remainder
of initial period

(iii)

(iii)
(5)

Employee agrees to repay compensation already
received, or to forego future payments (typically
equity) upon competition
(i)

(b)

Typically reserved for high-level executives

Requirements
(i)

Benefit must actually be an incentive for
performance with the company or for
abiding by certain requirements, and cannot
be regular wages

(ii)

Must be a true function of the employee’s
choice – voluntary resignation or
termination for cause

(iii)

Some courts will scrutinize for
reasonableness

Defend Trade Secret Act Notice
(a)

(7)

Some courts toll without contract provision

Claw-back or forfeiture-on-competition
(a)

(6)

Negative financial effects on
employee from extension of
restrictions

DTSA provides immunity for disclosures made to
government or in court filing
(i)

Employers must notify employees,
contractors, and consultants of immunities in
any agreement that governs the use of a
trade secret or other confidential information

(ii)

Failure to comply with notice requirement
precludes recovery of exemplary damages or
attorneys’ fees under DTSA

Assignment
(a)

Language authorizing the employer to assign the
agreement and authorizing successors to enforce the
agreement
(i)

Without clause, risk in some states where
restrictive covenants are considered
personal-service agreements that assignment
is not allowed without employee consent

(ii)

Include express assignment clause and
employee acknowledgement of consent to
any assignment
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(8)

(9)

Reformation (beware!)
(a)

States apply different rules regarding whether
overly broad restrictions may be rewritten, and how,
by courts

(b)

“Right to reform” provision may serve as evidence
that employer knew covenant was too broad when
written

Liquidated damages (beware!)
(a)

(10)

(11)

4.

Liquidated damages clause can negate request for
injunctive relief
(i)

TRO movant must prove there is no
adequate remedy at law, meaning damages
cannot be calculated

(ii)

But liquidated damages that specify the
amount of damages that one party will
receive if the other party breaches the
agreement

Attorneys’ Fees and Costs
(a)

If employee breaches, he must pay employer’s fees
and costs in enforcing agreement, including in
seeking and obtaining injunctive relief

(b)

Cautions
(i)

Rarely enforced, as a practical matter

(ii)

Often a stumbling block to resolution

(iii)

Beware one-directional attorneys’ fees
provision that may be made mutual by
operation of statute (Cal. Civ. Code § 1717)

Arbitration
(a)

If contract provides for arbitration of disputes,
include clear carve-out for injunctive relief

(b)

Some courts may hold carve-out must be mutual,
otherwise it is considered procedurally
unconscionable

Beware the “No Go” States
a)

Some states limit restrictive covenants by statute

b)

Restrictive Covenants – CA / CO / ND / OK
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(1)

CA: “[E]very contract by which anyone is restrained from
engaging in a lawful profession, trade, or business of any
kind is to that extent void.”
(a)

(2)

CO: “Any covenant not to compete which restricts the right
of any person to receive compensation for performance of
skilled or unskilled labor for any employer shall be void.”
(a)

(3)

5.

Exception: sale of business

OK: “A person who makes an agreement with an employer,
whether in writing or verbally, not to compete with the
employer after the employment relationship has been
terminated, shall be permitted to engage in the same
business as that conducted by the former employer or in a
similar business as that conducted by the former
employer.”
(a)

c)

Exceptions: sale of business, protect trade secrets,
or “Executive and management personnel and
officers and employees who constitute professional
staff to executive and management personnel”

ND: “Every contract by which anyone is restrained from
exercising a lawful profession, trade, or business of any
kind is to that extent void.”
(a)

(4)

Exceptions: sale of business, protect trade secrets

Exception: solicitation of established customers of
former employer

Sale of business exception
(1)

Must include sale of good will

(2)

Sale of all of shareholder’s stock

(3)

Dissolution of partnership

(4)

Restriction can only run in favor of the buyer, not the seller

(5)

Restrictions narrowly construed to apply only to existing
customers/employees of business at time of sale

California Restrictive Covenant Strategy
a)

Include choice-of-law, choice-of-forum provisions

b)

Include carefully crafted customer non-solicit restriction grounded
in trade secret protection

c)

Include employee non-solicit restriction if a concern

d)

Non-California choice-of-law, choice-of-forum provisions
(1)

California Labor Code § 925
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(2)

e)

f)

Limits employer’s ability to require employees to
agree to litigate outside of California

(b)

Applies to employers entering new employment
agreements with unrepresented employees who
primarily work and reside in California

Avoiding Labor Code § 925
(a)

Challenge § 925 as unconstitutional

(b)

Employee does not reside and work in California

(c)

Include a savings clause and a time period to void

(d)

Condition forum-selection provision on receipt of
optional compensation or benefits

(e)

Use permissive rather than mandatory language:
“This Agreement shall be governed by and
construed in accordance with the internal laws of
the State X without reference to principles of
conflicts of laws and each of the parties hereto
irrevocably consents to the jurisdiction and venue of
the federal and state courts located in the State X.”

“Trade Secret Exception”
(1)

California federal courts: “Under California law, noncompetition agreements are unenforceable unless necessary
to protect an employer’s trade secret.”

(2)

California state courts: never expressly invalidated trade
secret exception

Agreements acknowledging employees’ obligations to keep
proprietary and trade secret information confidential
(1)

g)

(a)

“After Employee’s termination of employment, Employee
shall not compete with Employer by using any confidential
proprietary or trade secret information . . . .”
(a)

Specify precise categories of information to keep
confidential

(b)

If possible, describe “competition”

(c)

The more specificity the better

Non-solicitation of employees: likely enforceable if reasonable in
duration
(1)

Non-solicitation of customers is only enforceable if
reasonable and necessary to protect trade secrets or
confidential proprietary of the employer
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(2)
h)

Dangers of overly broad restrictions in California
(1)

6.

Remember merely informing employer’s former clients of
new employment/transition is not solicitation
Employee can preemptively sue, requesting a court to
invalidate the agreement
(a)

Declaratory relief

(b)

Injunctive relief

(c)

Contractual attorneys’ fees

(d)

Employer pays employee’s costs

(2)

Cal. Bus. & Prof. Code § 17200 Unfair Business Practice

(3)

Cal. Labor Code § 432.5: “No employer shall require any
employee or applicant to agree, in writing, to any term or
condition which is known by such employer to be
unlawful.”

(4)

Private Attorney General Act: enforcement mechanisms for
Labor Code sections

Mergers and Acquisitions
a)

Due diligence is critical!

b)

Check whether target company has its key people under
enforceable restrictive covenants

c)

(1)

Don’t rely on just the HR files

(2)

Analyze what restrictions are in various contracts

(3)

Assess employee locations and enforceability under
different states’ laws

Confirm consideration (signed at inception of employment?)
(1)

d)

Analyze assignment clauses
(1)

e)

Can acquiring entity enforce old non-competes after the
deal closes?
Review applicable state law on assignment based on stock
versus asset purchase
(a)

Mergers and stock purchases more likely to transfer
the right to enforce

(b)

Asset purchases are less clear

Should acquiring entity require new covenants?
(1)

Build negotiation strategy or getting new or better
agreements in place
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(2)
f)

New agreement rollout
(1)

(2)
II.

Be mindful of post-merger attrition problems
Address consideration
(a)

Depends on form of transaction (e.g., in statutory
merger, employment may continue uninterrupted)

(b)

For multi-state employers, one size definitely does
not fit all, but choice-of-law can help

Add carrots to the sticks (stay-bonuses, etc.)

Litigating the Case
A.

Discovery Issues
1.

Litigation in this area is complex and fast moving

2.

Critical to preserve potentially relevant evidence

3.

Issue robust litigation holds

4.

B.

a)

Include text message guidance

b)

iPhone and Android auto-deletion settings

Electronic evidence
a)

Expedited investigation of employee emails, work computer, cell
phone

b)

Third-party forensic expert usually necessary

5.

Forensics findings (emails to private email accounts, suspicious deletions,
external devices, cloud storage)

6.

Alternative sources of evidence (salesforce activity, copy machine logs,
workplace cameras, door entry and exit logs, log-in and log-off
information, GPS data)

Litigation – Plaintiff Side
1.

Litigation Strategies & Action Plan
a)

b)

c)

Send cease-and-desist to the new employer
(1)

Cheaper than lawsuit – if it works

(2)

Portrays your company as reasonable

(3)

But, opens you up to possible declaratory judgment action

When to sue?
(1)

Move quickly and aggressively (when appropriate)

(2)

Fact investigation with client (i.e., don’t just trust what the
client tells you)

Whom to sue?
12

d)

2.

(1)

Former employee

(2)

New employer

(3)

Individual officers and employees of new employer

Where to sue?
(1)

Forum selection clause

(2)

Closely related doctrine for personal jurisdiction

(3)

Federal versus State court differences
(a)

Striking a judge

(b)

Jury verdict
(i)

MN = 5/6 verdict after six hours of
deliberations

(ii)

Federal = Unanimous, unless by stipulation

Potential Claims
a)

Breach of Contract

b)

Tortious Interference
(1)

c)

Actions against new employer
(a)

Former employer’s claim for tortious interference
with a contract or an alleged conspiracy to breach a
contract or harm a business

(b)

At least in Minnesota, damages can include the
attorneys’ fees spent enforcing the agreement
against the former employee

Trade Secret Misappropriation
(1)

The Uniform Trade Secrets Act (UTSA) (in all states
except MA, NC & NY) and the Defend Trade Secrets Act
define a trade secret as:
(a)

Information, including a formula, pattern,
compilation, program, device, method, technique, or
process, that is both of the following:
(i)

Derives independent economic value, actual
or potential, from not being generally known
to, and not being readily ascertainable by
proper means by, other persons who can
obtain economic value from its disclosure or
use

13

(ii)

(2)

(3)

Misappropriation
(a)

Acquisition by a person who knows or has reason to
know that the trade secret was acquired by improper
means; or

(b)

Disclosure or use of a trade secret by a person who:
(i)

used improper means to acquire knowledge
of the trade secret; or

(ii)

knew or had reason to know that his
knowledge of the trade secret was:
(a)

obtained from a person who used
improper means to get it;

(b)

acquired under circumstances that
required a duty to maintain its
secrecy;

(c)

derived from a person who owed a
duty to the person seeking to
maintain its secrecy; or

(d)

acquired by accident or mistake.

Trade Secrets – why better than breach of contract?
(a)

Injunctive relief – actual or threatened
misappropriation

(b)

Damages

(c)

(d)
d)

Is the subject of efforts that are reasonable
under the circumstances to maintain its
secrecy

(i)

Actual loss caused by misappropriation

(ii)

Unjust enrichment

(iii)

Reasonable royalties

If willful and malicious
(i)

Punitive damages

(ii)

Recovery of attorneys’ fees

DTSA – ex parte seizure

Common Law Claims
(1)

Duty of Loyalty
(a)

Generally, every employee owes a duty of loyalty to
his/her employer during employment
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(i)

(2)

(b)

Directors and officers should exercise good faith
business judgment as to the best interest of the
corporation

(c)

Employees (even officers and directors) can
generally make plans to resign and subsequently
compete with their employer without breaching
their duty of loyalty

(4)

(i)

But how far can they go in “making plans”?

(ii)

Employees cannot:
(a)

use employer’s trade secrets for own
benefit

(b)

misuse employer’s confidential
information

(c)

usurp corporate opportunity

(d)

tortiously interfere with a contract or
business expectancy

Aiding and Abetting / Conspiracy
(a)

(3)

Includes a duty to not compete with his/her
employer while employed

“Helping” Claims
(i)

Aiding and abetting (intentionally and
substantially assisting or encouraging
another’s conduct in breaching a duty to a
third person)

(ii)

Civil conspiracy (agreement between two or
more people to commit an unlawful act)

(iii)

Useful to impute wrongdoing of one
defendant to other defendants

Conversion & Replevin
(a)

Common law actions to get your stuff back

(b)

Generally applies to personal property, so useful to
obtain return of company computer, flash drive, etc.

Usurpation of corporate opportunity
(a)

Officer or director exploits an advantage or offer
she gained by virtue of her status as an insider of
which the corporation itself could have taken
advantage
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(b)
(5)

C.

Less applicable for sales employees for which
customer non-solicits are used

Computer Fraud and Abuse Act
(a)

Prohibits accessing a computer without
authorization or in excess of authorization

(b)

Mixed case law regarding employees accessing
work computers to copy and steal information

(c)

Previously useful to get into federal court, now less
so with passage of Defend Trade Secrets Act

Litigation – Defense Side
1.

Hiring an employee with a restrictive covenant or who has trade secrets
a)

b)

Legal considerations
(1)

Determine whether candidate has non-compete or nonsolicit obligations

(2)

Determine what state’s law applies and evaluate
enforceability under that law

(3)

Determine where former employer can bring suit

(4)

Consider declaratory judgment action

Factual considerations
(1)

(2)

c)

Create evidence that employee is complying, and new
employer is not interfering, with the covenant
(a)

Offer letter language

(b)

Job description language

(c)

Acknowledgment by employee that no information
from prior employer has been taken

(d)

Indemnification

Minimize risk of tortious interference
(a)

Avoid being the target of a TRO by providing
enough assurance that former employer does not
sue

(b)

Shift burden to former employer to specify its trade
secrets, and measures they recommend new
employer takes

(c)

Imply that former employer will have to expose its
trade secrets in litigation

Establish justification defense
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(1)

Tortious interference requires proof that new employer
acted without justification

(2)

Steps to establish defense with admissible evidence
(a)

(b)

Selection of counsel
(i)

In-house counsel – need expertise; risks
appearance of bias

(ii)

Primary outside counsel – risks overlapping
roles with litigation defense counsel

(iii)

Other outside counsel – expertise,
independence, freedom to be wrong

Proving reasonable reliance
(i)

Attorney factually equipped to offer advice

(ii)
(c)

(d)

(a)

Review agreement

(b)

Possibly review offer letter, job
description

(c)

Possibly interview hiring manager,
prospective supervisor

Act in good faith reliance on attorney advice

Selection of the witness
(i)

Company Representative – A company
representative (business or HR) who will
make a good witness is a good choice

(ii)

In-House Counsel – Risks attorney/client
privilege waiver issues, and most in-house
counsel do not want to be witnesses

(iii)

Primary Outside Counsel – No. The
attorney defending you in court cannot also
be a witness

(iv)

Other Outside Counsel – Creates image of
independent, dispassionate opinion, and
wrong advice will not reflect as poorly on
company

Proving the advice occurred
(i)

Evidence can be either oral or written

(ii)

Proof of written exchange between attorney
advisor and company best
(a)
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Billing records likely an exhibit

(b)

(e)

2.

Proving the substance of the advice
(i)

Advice can be either oral or written

(ii)

Written generally better, but provides easier
target for opposing counsel

(iii)

Create clean, attractive exhibit for jury

Action Plan – Litigation Considerations
a)

Legal analysis
(1)

b)

c)

Determine enforceability, forum, law, other defenses

Factual analysis
(1)

Create evidence of compliance

(2)

Offer letter language

(3)

Job description language

(4)

Acknowledgment that no information from prior employer
has been taken

(5)

Indemnification

Whom to represent?
(1)

Separate counsel for individuals

(2)

Who pays?

(3)

Duty for employer to provide defense?

(4)

(a)

State laws

(b)

Corporate by-laws

Coordination among counsel
(a)

D.

Create limited billing records,
without redactions, that do not
otherwise waive privilege

Joint defense or common interest agreements

Settling and Resolving Cases
1.

Almost all restrictive covenant / trade secrets cases settle

2.

The goal of pre-litigation and litigation is to set your client up for
favorable settlement

3.

Settlement considerations
a)

Direct talks / settlement conference / mediation
(1)

Cases can be bet-the-company
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b)

c)

(2)

Often involve sales representatives and challenging
personalities

(3)

High emotion – suits between direct competitors

Pre- or post-discovery
(1)

Case-by-case, depends heavily on plaintiff versus
defendant perspective

(2)

Expedited, informal discovery

(3)

Targeted depositions / interviews

Pre- or post-TRO motion
(1)

TRO ruling usually wins or loses the case…the ultimate
leverage

(2)

Significant investment

(3)
d)

(a)

Expedited document review and production,
expedited depositions

(b)

Live witness testimony

Court order in the public domain

Effective settlement offers and demands
(1)

Reasonable restrictions short of contract, with methods for
verification

(2)

Forensic investigation and remediation

(3)

Sworn affidavits of compliance

(4)

Consider court-ordered settlement agreement

19

006

Artificial Intelligence, Wearable
Technology, and the Future of Work Benefits and Legal Risks
Zeb-Michael Curtin
Cargill Inc
Wayzata
Mandana Massoumi
Manatt Phelps & Phillips LLP
Costa Mesa, CA
Tiffany George
Federal Trade Commission
Washington DC

Employment Law Institute – May, 2018

Big Data

A Tool for Inclusion or Exclusion?
Understanding the Issues
FTC Report
January 2016

Federal Trade Commission
Edith Ramirez, Chairwoman
Julie Brill, Commissioner
Maureen K. Ohlhausen, Commissioner
Terrell McSweeny, Commissioner

Contents
Executive Summary.  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . i
I.	Introduction .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . 1
II.	

Life Cycle of Big Data.  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . 3

III.	 Big Data’s Benefits and Risks .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . 5
IV.	 Considerations for Companies in Using Big Data .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . 12
A.

Potentially Applicable Laws. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 12
Questions for Legal Compliance . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  24

B.

Special Policy Considerations Raised by Big Data Research . . . . . . . . . . . . . . . . . . . . . 25
Summary of Research Considerations. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  32

V.	Conclusion .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . 33
Appendix:
Separate Statement of Commissioner Maureen K. Ohlhausen .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . A-1

Big Data: A Tool for Inclusion or Exclusion?

Executive Summary
We are in the era of big data. With a smartphone now in nearly every pocket, a computer in nearly every
household, and an ever-increasing number of Internet-connected devices in the marketplace, the amount of
consumer data flowing throughout the economy continues to increase rapidly.
The analysis of this data is often valuable to companies and to consumers, as it can guide the
development of new products and services, predict the preferences of individuals, help tailor services and
opportunities, and guide individualized marketing. At the same time, advocates, academics, and others have
raised concerns about whether certain uses of big data analytics may harm consumers, particularly lowincome and underserved populations.
To explore these issues, the Federal Trade Commission (“FTC” or “the Commission”) held a public
workshop, Big Data: A Tool for Inclusion or Exclusion?, on September 15, 2014. The workshop brought
together stakeholders to discuss both the potential of big data to create opportunities for consumers and
to exclude them from such opportunities. The Commission has synthesized the information from the
workshop, a prior FTC seminar on alternative scoring products, and recent research to create this report.
Though “big data” encompasses a wide range of analytics, this report addresses only the commercial use
of big data consisting of consumer information and focuses on the impact of big data on low-income and
underserved populations. Of course, big data also raises a host of other important policy issues, such as
notice, choice, and security, among others. Those, however, are not the primary focus of this report.
As “little” data becomes “big” data, it goes through several phases. The life cycle of big data can be
divided into four phases: (1) collection; (2) compilation and consolidation; (3) analysis; and (4) use.
This report focuses on the fourth phase and discusses the benefits and risks created by the use of big data
analytics; the consumer protection and equal opportunity laws that currently apply to big data; research in
the field of big data; and lessons that companies should take from the research. Ultimately, this report is
intended to educate businesses on important laws and research that are relevant to big data analytics and
provide suggestions aimed at maximizing the benefits and minimizing its risks.

Big Data’s Benefits and Risks
Big data analytics can provide numerous opportunities for improvements in society. In addition to
more effectively matching products and services to consumers, big data can create opportunities for lowincome and underserved communities. For example, workshop participants and others have noted that big
data is helping target educational, credit, healthcare, and employment opportunities to low-income and
underserved populations. At the same time, workshop participants and others have noted how potential
inaccuracies and biases might lead to detrimental effects for low-income and underserved populations.
For example, participants raised concerns that companies could use big data to exclude low-income and
underserved communities from credit and employment opportunities.
i
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Consumer Protection Laws Applicable to Big Data
Workshop participants and commenters discussed how companies can use big data in ways that provide
benefits to themselves and society, while minimizing legal and ethical risks. Specifically, they noted that
companies should have an understanding of the various laws, including the Fair Credit Reporting Act, equal
opportunity laws, and the Federal Trade Commission Act, that may apply to big data practices.

1. Fair Credit Reporting Act
The Fair Credit Reporting Act (“FCRA”) applies to companies, known as consumer reporting agencies
or CRAs, that compile and sell consumer reports, which contain consumer information that is used or
expected to be used for credit, employment, insurance, housing, or other similar decisions about consumers’
eligibility for certain benefits and transactions. Among other things, CRAs must implement reasonable
procedures to ensure maximum possible accuracy of consumer reports and provide consumers with access to
their own information, along with the ability to correct any errors.
Traditionally, CRAs include credit bureaus, employment background screening companies, and other
specialty companies that provide particularized services for making consumer eligibility decisions, such as
check authorizations or tenant screenings. Some data brokers may also be considered CRAs subject to the
FCRA, particularly if they advertise their services for eligibility purposes. The Commission has entered into
a number of consent decrees with data brokers that advertise their consumer profiles for employment and
tenant screening purposes. Companies that use consumer reports also have obligations under the FCRA.
Workshop panelists and commenters discussed a growing trend in big data, in which companies may
be purchasing predictive analytics products for eligibility determinations. Under traditional credit scoring
models, companies compare known credit characteristics of a consumer—such as past late payments—with
historical data that shows how people with the same credit characteristics performed over time in meeting
their credit obligations. Similarly, predictive analytics products may compare a known characteristic of a
consumer to other consumers with the same characteristic to predict whether that consumer will meet his or
her credit obligations. The difference is that, rather than comparing a traditional credit characteristic, such
as debt payment history, these products may use non-traditional characteristics—such as a consumer’s zip
code, social media usage, or shopping history—to create a report about the creditworthiness of consumers
that share those non-traditional characteristics, which a company can then use to make decisions about
whether that consumer is a good credit risk. The standards applied to determine the applicability of the
FCRA in a Commission enforcement action, however, are the same.
Only a fact-specific analysis will ultimately determine whether a practice is subject to or violates the
FCRA, and as such, companies should be mindful of the law when using big data analytics to make FCRAcovered eligibility determinations.
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2. Equal Opportunity Laws
Companies should also consider a number of federal equal opportunity laws, including the Equal Credit
Opportunity Act (“ECOA”), Title VII of the Civil Rights Act of 1964, the Americans with Disabilities
Act, the Age Discrimination in Employment Act, the Fair Housing Act, and the Genetic Information
Nondiscrimination Act. These laws prohibit discrimination based on protected characteristics such as race,
color, sex or gender, religion, age, disability status, national origin, marital status, and genetic information.
Of these laws, the FTC enforces ECOA, which prohibits credit discrimination on the basis of race, color,
religion, national origin, sex, marital status, age, or because a person receives public assistance. To prove a
violation of ECOA, plaintiffs typically must show “disparate treatment” or “disparate impact.” Disparate
treatment occurs when a creditor treats an applicant differently based on a protected characteristic. For
example, a lender cannot refuse to lend to single persons or offer less favorable terms to them than married
persons even if big data analytics show that single persons are less likely to repay loans than married
persons. Disparate impact occurs when a company employs facially neutral policies or practices that have
a disproportionate adverse effect or impact on a protected class, unless those practices or policies further a
legitimate business need that cannot reasonably be achieved by means that are less disparate in their impact.
For example, if a company makes credit decisions based on consumers’ zip codes, such decisions may have a
disparate impact on particular ethnic groups because certain ethnic groups are concentrated in particular zip
codes. Accordingly, the practice may be a violation of ECOA. The analysis turns on whether the decisions
have a disparate impact on a protected class and are not justified by a legitimate business necessity. Even if
evidence shows the decisions are justified by a business necessity, if there is a less discriminatory alternative,
the decisions may still violate ECOA.
Workshop discussions focused on whether advertising could implicate equal opportunity laws. In most
cases, a company’s advertisement to a particular community for a credit offer that is open to all to apply
is unlikely, by itself, to violate ECOA, absent disparate treatment or an unjustified disparate impact in
subsequent lending. Nevertheless, companies should proceed with caution in this area. For advertisements
relating to credit products, companies should look to Regulation B, which is the implementing regulation
for ECOA. It prohibits creditors from making oral or written statements, in advertising or otherwise,
to applicants or prospective applicants that would discourage on a prohibited basis a reasonable person
from making or pursuing an application. With respect to prescreened solicitations, Regulation B also
requires creditors to maintain records of the solicitations and the criteria used to select potential recipients.
Advertising and marketing practices could impact a creditor’s subsequent lending patterns and the terms and
conditions of the credit received by borrowers, even if credit offers are open to all who apply. In some cases,
the Department of Justice has cited a creditor’s advertising choices as evidence of discrimination.

iii

Federal Trade Commission

Ultimately, as with the FCRA, whether a practice is unlawful under equal opportunity laws is a
case‑specific inquiry, and as such, companies should proceed with caution when their practices could result
in disparate treatment or have a demonstrable disparate impact based on protected characteristics.

3. The Federal Trade Commission Act
Workshop participants and commenters also discussed the applicability of Section 5 of the Federal Trade
Commission Act (“FTC Act”), which prohibits unfair or deceptive acts or practices, to big data analytics.
Companies engaging in big data analytics should consider whether they are violating any material promises
to consumers—whether that promise is to refrain from sharing data with third parties, to provide consumers
with choices about sharing, or to safeguard consumers’ personal information—or whether they have failed
to disclose material information to consumers. In addition, companies that maintain big data on consumers
should take care to reasonably secure consumers’ data. Further, at a minimum, companies must not sell
their big data analytics products to customers if they know or have reason to know that those customers will
use the products for fraudulent or discriminatory purposes. The inquiry will be fact-specific, and in every
case, the test will be whether the company is offering or using big data analytics in a deceptive or unfair way.

Research on Big Data
Workshop participants, academics, and others also addressed the ways big data analytics could affect
low-income, underserved populations, and protected groups. Some pointed to research that demonstrates
that there is a potential for incorporating errors and biases at every stage—from choosing the data set used
to make predictions, to defining the problem to be addressed through big data, to making decisions based
on the results of big data analysis—which could lead to potential discriminatory harms. Others noted that
these concerns are overstated or simply not new, and emphasized that rather than disadvantaging minorities,
big data can create opportunities for low-income and underserved populations.
To maximize the benefits and limit the harms of big data, the Commission encourages companies to
consider the following questions raised by research in this area:
 How representative is your data set? Companies should consider whether their data
sets are missing information about certain populations, and take steps to address issues of
underrepresentation and overrepresentation. For example, if a company targets services to consumers
who communicate through an application or social media, they may be neglecting populations that
are not as tech-savvy.
 Does your data model account for biases? Companies should consider whether biases are being
incorporated at both the collection and analytics stages of big data’s life cycle, and develop strategies
to overcome them. For example, if a company has a big data algorithm that only considers
applicants from “top tier” colleges to help them make hiring decisions, they may be incorporating
previous biases in college admission decisions.
iv
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 How accurate are your predictions based on big data? Companies should remember that while
big data is very good at detecting correlations, it does not explain which correlations are meaningful.
A prime example that demonstrates the limitations of big data analytics is Google Flu Trends, a
machine-learning algorithm for predicting the number of flu cases based on Google search terms.
While, at first, the algorithms appeared to create accurate predictions of where the flu was more
prevalent, it generated highly inaccurate estimates over time. This could be because the algorithm
failed to take into account certain variables. For example, the algorithm may not have taken into
account that people would be more likely to search for flu-related terms if the local news ran a story
on a flu outbreak, even if the outbreak occurred halfway around the world.
 Does your reliance on big data raise ethical or fairness concerns? Companies should assess the
factors that go into an analytics model and balance the predictive value of the model with fairness
considerations. For example, one company determined that employees who live closer to their jobs
stay at these jobs longer than those who live farther away. However, another company decided
to exclude this factor from its hiring algorithm because of concerns about racial discrimination,
particularly since different neighborhoods can have different racial compositions.
The Commission encourages companies to apply big data analytics in ways that provide benefits
and opportunities to consumers, while avoiding pitfalls that may violate consumer protection or equal
opportunity laws, or detract from core values of inclusion and fairness. For its part, the Commission will
continue to monitor areas where big data practices could violate existing laws, including the FTC Act, the
FCRA, and ECOA, and will bring enforcement actions where appropriate. The Commission will also
continue to examine and raise awareness about big data practices that could have a detrimental impact on
low-income and underserved populations, and promote the use of big data that has a positive impact on
such populations.
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I. Introduction
The era of big data has arrived. While companies historically have collected and used information about
their customer interactions to help improve their operations, the expanding use of online technologies has
greatly increased the amount of consumer data that flows throughout the economy. In many cases, when
consumers engage digitally—whether by shopping, visiting websites, paying bills, connecting with family
and friends through social media, using mobile applications, or using connected devices, such as fitness
trackers or smart televisions—companies collect information about their choices, experiences, and individual
characteristics. The analysis of this consumer information is often valuable to companies and to consumers,
as it provides insights into market-wide tastes and emerging trends, which can guide the development of new
products and services. It is also valuable to predict the preferences of specific individuals, help tailor services,
and guide individualized marketing of products and services.
The term “big data” refers to a confluence of factors, including the nearly ubiquitous collection of
consumer data from a variety of sources, the plummeting cost of data storage, and powerful new capabilities
to analyze data to draw connections and make inferences and predictions.1
A common framework for characterizing big data relies on the “three Vs,” the volume, velocity, and
variety of data, each of which is growing at a rapid rate as technological advances permit the analysis and use
of this data in ways that were not possible previously.2 Volume refers to the vast quantity of data that can
be gathered and analyzed effectively. The costs of collecting and storing data continue to drop dramatically.
And the ability to access millions of data points increases the predictive power of consumer data analysis.

1

See, e.g., Exec. Office of the President, Big Data: Seizing Opportunities, Preserving Values 2–3 (2014) [hereinafter
“White House May 2014 Report”], http://www.whitehouse.gov/sites/default/files/docs/big_data_privacy_report_5.1.14_
final_print.pdf; Jim Thatcher, Living on Fumes: Digital Footprints, Data Fumes, and the Limitations of Spatial Big Data, 8 Int’l
J. Of Commc’n 1765, 1767–69 (2014), http://ijoc.org/index.php/ijoc/article/view/2174/1158. See also Comment #00018
from Persis Yu, Nat’l Consumer L. Ctr., to Fed. Trade Comm’n, attached report at 10 (Aug. 15, 2014), https://www.ftc.gov/
system/files/documents/public_comments/2014/08/00018-92374.pdf.

2

See, e.g., Transcript of Big Data: A Tool for Inclusion or Exclusion?, in Washington, D.C. (Sept. 15, 2014), at 15 (Solon
Barocas), 32 (Joseph Turow), 40–41 (Joseph Turow), 261 (Christopher Wolf ) [hereinafter Big Data Tr.], https://www.ftc.gov/
system/files/documents/public_events/313371/bigdata-transcript-9_15_14.pdf. See also White House May 2014 Report,
supra note 1, at 4–5; Comment #00067 from Mark MacCarthy, Software & Info. Indus. Assoc., to Fed. Trade Comm’n 2
(Oct. 31, 2014), https://www.ftc.gov/system/files/documents/public_comments/2014/10/00067-92918.pdf; Comment
#00065 from Jules Polonetsky & Christopher Wolf, Future of Privacy Forum, to Fed. Trade Comm’n 2 (Oct. 31, 2014),
https://www.ftc.gov/system/files/documents/public_comments/2014/10/00065-92921.pdf; Comment #00049 from Martin
Abrams, Info. Accountability Found., to Fed. Trade Comm’n 3–4 & n.6, https://www.ftc.gov/system/files/documents/public_
comments/2014/10/00049-92780.pdf; Comment #00031 from M. Gary LaFever & Ted Myerson, anonos, to Fed. Trade
Comm’n 1 (Aug. 21, 2014), https://www.ftc.gov/system/files/documents/public_comments/2014/08/00031-92442.pdf.
Others suggest that there is a “fourth V,” veracity, to denote the accuracy and integrity of data used. See, e.g., Brian Gentile,
The New Factors of Production and the Rise of Data-Driven Applications, Forbes (Oct. 31, 2011), http://www.forbes.com/sites/
ciocentral/2011/10/31/the-new-factors-of-production-and-the-rise-of-data-driven-applications/.
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Velocity is the speed with which companies can accumulate, analyze, and use new data. Technological
improvements allow companies to harness the predictive power of data more quickly than ever before,
sometimes instantaneously.3
Variety means the breadth of data that companies can analyze effectively. Companies can now combine
very different, once unlinked, kinds of data—either on their own or through data brokers or analytics
firms—to infer consumer preferences and predict consumer behavior, for example.
Together, the three Vs allow for more robust research and correlation. Previously, finding a
representative data sample sufficient to produce statistically significant results could be very difficult and
expensive. Today, the present scope and scale of data collection enables cost-effective, substantial research of
even obscure or mundane topics (e.g., the amount of foot traffic in a park at different times of day).
Big data can produce tremendous benefits for society, such as advances in medicine, education, health,
and transportation, and in many instances, without using consumers’ personally identifiable information.
Big data also can allow companies to improve their offerings, provide consumers with personalized goods
and services, and match consumers with products they are likely to be interested in. At the same time,
advocates, academics, and others have raised concerns about whether certain uses of big data analytics may
harm consumers. For example, if big data analytics incorrectly predicts that particular consumers are not
likely to respond to prime credit offers, certain types of educational opportunities, or job openings requiring
a college degree, companies may miss a chance to reach individuals that desire this information. In addition,
if big data analytics incorrectly predicts that particular consumers are not good candidates for prime credit
offers, educational opportunities, or certain lucrative jobs, such educational opportunities, employment, and
credit may never be offered to these consumers. Some fear that such incorrect predictions could perpetuate
existing disparities.
To examine these issues, the Federal Trade Commission (“FTC” or “the Commission”) held a public
workshop, Big Data: A Tool for Inclusion or Exclusion?, on September 15, 2014.4 In particular, the workshop
explored the potential impact of big data on low-income and underserved populations. The workshop
brought together academics, government representatives, consumer advocates, industry representatives,
legal practitioners, and others to discuss the potential of big data to create opportunities for consumers or
exclude them from such opportunities. The workshop consisted of four panels addressing the following
topics: (1) current uses of big data; (2) potential uses of big data; (3) the application of equal opportunity
and consumer protection laws to big data; and (4) best practices to enhance consumer protection in the use
of big data. The Commission also received sixty-five public comments on these issues from private citizens,
industry representatives, trade groups, consumer and privacy advocates, think tanks, and academics.

2

3

White House May 2014 Report, supra note 1, at 5.

4

The materials from the workshop are available on the FTC website at http://www.ftc.gov/news-events/eventscalendar/2014/09/big-data-tool-inclusion-or-exclusion.
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The Commission has synthesized the discussions and comments from the workshop—along with
the record from a prior FTC seminar on alternative scoring products5 and recent research—to create this
report, which focuses on the impact of big data on low-income and underserved populations. The report is
divided into four sections. First, the report describes the “life cycle” of big data and how “little” data turns
into big data. Second, it discusses some of the benefits and risks created by the use of big data. Third, it
describes some of the consumer protection laws that currently apply to big data. Finally, it discusses certain
research in the field of big data and lessons that companies should take from the research in order to help
them maximize the benefits of big data while mitigating risks. Importantly, though the term “big data”
encompasses a wide range of analytics, this report addresses only the commercial use of big data consisting of
consumer information.6

II. Life Cycle of Big Data
The life cycle of big data can be divided into four phases: (1) collection; (2) compilation and
consolidation; (3) data mining and analytics; and (4) use.7
As to the first step, not all data starts as big data. Rather, companies collect bits of data from a variety
of sources.8 For example, as consumers browse the web or shop online, companies can track and link their
activities. Sometimes consumers log into services or identify themselves when they make a purchase. Other

5

On March 19, 2014, the Commission hosted a seminar on alternative scoring products and received nine public comments in
connection with the seminar. Spring Privacy Series: Alternative Scoring Products, Fed. Trade Comm’n (Mar. 19, 2014), http://
www.ftc.gov/news-events/events-calendar/2014/03/spring-privacy-series-alternative-scoring-products.

6

The report does include some examples from non-commercial fields, but it is intended to guide companies as they use big
data about consumers.

7

See, e.g., Nat’l Consumer L. Ctr. Comment #00018, supra note 1, attached report at 11–12. In May 2014, the Commission
released a report studying data brokers, which focused on the first three phases of the life cycle of big data. Fed. Trade
Comm’n, Data Brokers: A Call for Transparency and Accountability (2014) [hereinafter “Data Brokers Report”],
https://www.ftc.gov/system/files/documents/reports/data-brokers-call-transparency-accountability-report-federal-tradecommission-may-2014/140527databrokerreport.pdf.
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See generally Comment #00055 from Daniel Castro, Ctr. for Data Innovation, to Fed. Trade Comm’n (Oct. 23, 2014),
https://www.ftc.gov/system/files/documents/public_comments/2014/10/00055-92856.pdf; Comment #00026 from
Daniel Castro, Ctr. for Data Innovation, to Fed. Trade Comm’n (Aug. 15, 2014), https://www.ftc.gov/system/files/
documents/public_comments/2014/08/00026-92395.pdf; Comment #00024 from Alvaro Bedoya, Ctr. on Privacy
& Tech. at Geo. L., to Fed. Trade Comm’n (Aug. 15, 2014), https://www.ftc.gov/system/files/documents/public_
comments/2014/08/00024-92434.pdf; Nat’l Consumer L. Ctr. Comment #00018, supra note 1; Comment #00016 from
James Steyer, Common Sense Media, to Fed. Trade Comm’n (Aug. 15, 2014), https://www.ftc.gov/system/files/documents/
public_comments/2014/08/00016-92371.pdf; Comment #00015 from Nathan Newman, N.Y.U. Info. L. Inst., to Fed.
Trade Comm’n (Aug. 15, 2014), https://www.ftc.gov/system/files/documents/public_comments/2014/08/00015-92370.
pdf; Comment #00010 from Thomas Lenard, Tech. Pol’y Inst., to Fed. Trade Comm’n (July 28, 2014), https://www.ftc.gov/
system/files/documents/public_comments/2014/07/00010-92280.pdf; Comment #00003 from Jeff Chester, Ctr. for Dig.
Democracy, & Edmund Mierzwinski, U.S. PIRG Educ. Fund, to Fed. Trade Comm’n (May 9, 2014), https://www.ftc.gov/
system/files/documents/public_comments/2014/05/00003-90097.pdf.

3

Federal Trade Commission

times, techniques such as tracking cookies,9 browser or device fingerprinting,10 and even history sniffing11
identify who consumers are, what they do, and where they go. In the mobile environment, companies
track and link consumers’ activities across applications as another method of gathering information about
their habits and preferences. More broadly, cross-device tracking offers the ability to interact with the
same consumer across her desktop, laptop, tablet, wearable, and smartphone, using both online and offline
information.12 Companies also are gathering data about consumers across the Internet of Things—the
millions of Internet-connected devices that are in the market.13 Finally, data collection occurs offline as well,
for example, through loyalty programs, warranty cards, surveys, sweepstakes entries, and even credit card
purchases.14
After collection, the next step in the life cycle of big data is compilation and consolidation. Commercial
entities that compile data include online ad networks, social media companies, and large banks or retailers.15
One important category of commercial entities that compile and consolidate data is data brokers. They
combine data from disparate sources to build profiles about individual consumers. Indeed, some data
brokers store billions of data elements on nearly every U.S. consumer.16
The third step is data analytics. One form of analytics is descriptive—the objective is to uncover and
summarize patterns or features that exist in data sets.17 By contrast, predictive data analytics refers to the use
9

Tracking cookies are a specific type of cookie that is distributed, shared, and read across two or more unrelated websites for
the purpose of gathering information or presenting customized data to a consumer. See Tracking Cookie, Symantec, https://
www.symantec.com/security_response/writeup.jsp?docid=2006-080217-3524-99 (last visited Dec. 29, 2015).

10 “‘Browser fingerprinting’ is a method of tracking web browsers by the configuration and settings information they make
visible to websites, rather than traditional tracking methods” such as cookies. Panopticlick: Is Your Browser Safe Against
Tracking?, Elec. Frontier Found., https://panopticlick.eff.org/about#browser-fingerprinting (last visited Dec. 29, 2015).
11 History sniffing is the practice of tracking which sites a user has or has not visited. See Ben Schott, History Sniffing, N.Y.
Times (Dec. 8, 2010), http://schott.blogs.nytimes.com/2010/12/08/history-sniffing/?_r=0. See also Brian Krebs, What You
Should Know About History Sniffing, Krebs on Sec. (Dec. 6, 2010), http://krebsonsecurity.com/2010/12/what-you-shouldknow-about-history-sniffing/.
12 In November 2015, the Commission held a workshop to study the various alternative techniques used to track consumers
across their devices. See Cross-Device Tracking, Fed. Trade Comm’n (Nov. 16, 2015), https://www.ftc.gov/news-events/
events-calendar/2015/11/cross-device-tracking.
13 In January 2015, the Commission released a staff report entitled, Internet of Things: Privacy & Security in a
Connected World, recommending steps businesses can take to enhance and protect consumers’ privacy and security as it
relates to Internet-connected devices. Fed. Trade Comm’n, Internet of Things: Privacy and Security in a Connected
World (2015), https://www.ftc.gov/system/files/documents/reports/federal-trade-commission-staff-report-november-2013workshop-entitled-internet-things-privacy/150127iotrpt.pdf.
14 See, e.g., Data Brokers Report, supra note 7, at 11–15.
15 See generally Nat’l Consumer L. Ctr. Comment #00018, supra note 1; N.Y.U. Info. L. Inst. Comment #00015, supra note 8;
Ctr. for Dig. Democracy & U.S. PIRG Educ. Fund Comment #00003, supra note 8.
16 See, e.g., Data Brokers Report, supra note 7, at 46–47.
17 See, e.g., Big Data Tr. 17 (Solon Barocas) (“[W]e can define data mining as the automated process of extracting useful patterns
from large data sets, and in particular, patterns that can serve as a basis for subsequent decision making.”). See also Jure
Leskovec et al., Mining of Massive Data Sets 1, 1 (2014), http://www.mmds.org/ (characterizing “data mining” as “the
construction of a statistical model, that is, an underlying distribution from which the visible data is drawn”) (emphasis in
original).
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of statistical models to generate new data.18 Developing and testing the models that find patterns and make
predictions can require the collection and use of copious amounts of data.19 In a market context, a common
purpose of big data analytics is to draw inferences about consumers’ likely choices. Companies may decide
to adopt big data analytics to better understand consumers, potentially by using data to attribute to an
individual the qualities of those who appear statistically similar, e.g., those who have made similar decisions
in similar situations in the past. Thus, a retail firm might use data on its customers’ past purchases, web
searches, shopping habits, and prices paid to create a statistical model of consumers’ purchases at different
prices. With that model, the retailer could then compare a prospective consumer’s characteristics or past
purchases, web searches, and location information to predict how likely the consumer is to purchase a
product at various price points.
The final step in the life cycle of big data is use. The Commission’s May 2014 report entitled Data
Brokers: A Call for Transparency and Accountability focused on the first three steps in the life cycle of big data
within that industry—collection, compilation, and analytics.20 It discussed how information gathered for
one purpose (e.g., paying for goods and services) could be compiled and analyzed for other purposes, such as
for marketing or risk mitigation. In contrast, this report focuses on certain uses of big data. It examines the
question of how companies use big data to help consumers and the steps they can take to avoid inadvertently
harming consumers through big data analytics.

III. Big Data’s Benefits and Risks
Companies have been analyzing data from their own customer interactions on a smaller scale for many
years, but the era of big data is still in its infancy.21 As a result, mining large data sets to find useful, nonobvious patterns is a relatively new but growing practice in marketing, fraud prevention, human resources,
and a variety of other fields. Companies are still learning how to deal with big data and unlock its potential
while avoiding unintended or unforeseen consequences.22
Appropriately employing big data algorithms on data of sufficient quality can provide numerous
opportunities for improvements in society. In addition to the market-wide benefits of more efficiently
matching products and services to consumers, big data can create opportunities for low-income and
18 See, e.g., Galit Shmueli, To Explain or Predict?, 25 Statistical Sci. 289, 291 (2010), http://www.stat.berkeley.
edu/~aldous/157/Papers/shmueli.pdf. See also Mike Wu, Big Data Reduction 2: Understanding Predictive Analytics, Sci. of
Social Blog (Mar. 26, 2013 9:41 AM), http://community.lithium.com/t5/Science-of-Social-blog/Big-Data-Reduction-2Understanding-Predictive-Analytics/ba-p/79616 (“[P]redictive analytics is all about using data you have to predict data that
you don’t have.”) (emphases in original).
19 Cf. Comment #00014 from Pam Dixon & Robert Gellman, World Privacy Forum, to Fed. Trade Comm’n 8 (Aug. 14, 2014),
https://www.ftc.gov/policy/public-comments/2014/08/14/comment-00014.
20 See generally Data Brokers Report, supra note 7.
21 See, e.g., Big Data Tr. 31–32 (Gene Gsell), 32–33 (Joseph Turow), 34 (Mallory Duncan), 107–08 (Pamela Dixon).
22 See, e.g., Big Data Tr. 31–32 (Gene Gsell), 32–33 (Joseph Turow), 78 (danah boyd), 233 (Michael Spadea).
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underserved communities.23 Workshop participants and others have noted that big data is already being
used to:
 Increase educational attainment for individual students. Educational institutions have used
big data techniques to identify students for advanced classes who would otherwise not have been
eligible for such classes based on teacher recommendations alone.24 These institutions have also used
big data techniques to help identify students who are at risk of dropping out and in need of early
intervention strategies.25 Similarly, organizations have used big data analytics to demonstrate how
certain disciplinary practices, such as school suspensions, affect African-American students far more
than Caucasian students, thereby partly explaining the large discrepancy between the graduation
rates of these two groups.26
 Provide access to credit using non-traditional methods. Companies have used big data to provide
alternative ways to score populations that were previously deemed unscorable.27 For example,
LexisNexis has created an alternative credit score called RiskView.28 This product relies on traditional
public record information, such as foreclosures and bankruptcies, but it also includes educational
history, professional licensure data, and personal property ownership data. Thus, consumers who
may not have access to traditional credit, but, for instance, have a professional license, pay rent
on time, or own a car, may be given better access to credit than they otherwise would have.29

23 See, e.g., Big Data Tr. 83–85 (Mark MacCarthy), 250–51 (Christopher Wolf ). See generally Comment #00076 from William
Kovacs, U.S. Chamber of Commerce, to Fed. Trade Comm’n (Oct. 31, 2014), https://www.ftc.gov/system/files/documents/
public_comments/2014/10/00076-92936.pdf; Comment #00073 from Michael Beckerman, The Internet Assoc., to Fed.
Trade Comm’n (Oct. 31, 2014), https://www.ftc.gov/system/files/documents/public_comments/2014/10/00073-92923.pdf;
Comment #00066 from Carl Szabo, NetChoice, to Fed. Trade Comm’n (Oct. 31, 2014), https://www.ftc.gov/system/files/
documents/public_comments/2014/10/00066-92920.pdf; Comment #00063 from Peggy Hudson, Direct Mktg. Assoc., to
Fed. Trade Comm’n (Oct. 31, 2014), https://www.ftc.gov/system/files/documents/public_comments/2014/10/00063-92909.
pdf; Ctr. for Data Innovation Comment #00055, supra note 8; Comment #00027 from Jules Polonetsky, Future
of Privacy Forum, to Fed. Trade Comm’n (Aug. 15, 2014), https://www.ftc.gov/system/files/documents/public_
comments/2014/08/00027-92420.pdf; Ctr. for Data Innovation Comment #00026, supra note 8; Comment #00017
from Mike Zaneis, Interactive Advert. Bureau, to Fed. Trade Comm’n (Aug. 15, 2014), https://www.ftc.gov/system/files/
documents/public_comments/2014/08/00017-92372.pdf; Tech. Pol’y Inst. Comment #00010, supra note 8.
24 See, e.g., Big Data Tr. 47–48 (Gene Gsell). Cf. Ctr. for Data Innovation Comment #00055, supra note 8, attached report
entitled, The Rise of Data Poverty in America, at 4–6.
25 See, e.g., Big Data Tr. 84–85 (Mark MacCarthy). See also Software & Info. Indus. Assoc. Comment #00067, supra note 2, at
6–7; Ctr. for Data Innovation Comment #00026, supra note 8, at 2.
26 See, e.g., Big Data Tr. 250 (Christopher Wolf ). See also Future of Privacy Forum Comment #00027, supra note 23, attached
report entitled, Big Data: A Tool for Fighting Discrimination and Empowering Groups, at 9.
27 See, e.g., Big Data Tr. 49–51 (Gene Gsell), 83–84 (Mark MacCarthy), 102–06 (Stuart Pratt), 231–32 (Michael Spadea). See
also Software & Info. Indus. Assoc. Comment #00067, supra note 2, at 5–6; Tech. Pol’y Inst. Comment #00010, supra note
8, at 5–6 & attached report entitled, Big Data, Privacy and the Familiar Solutions, at 7.
28 See, e.g., Software & Info. Indus. Assoc. Comment #00067, supra note 2, at 5–6.
29 See, e.g., Rent Reporting for Credit Building Consulting, Credit Builders All., http://creditbuildersalliance.org/rent-reportingcredit-building-consulting (last visited Dec. 22, 2015).

6

Big Data: A Tool for Inclusion or Exclusion?

Furthermore, big data algorithms could help reveal underlying disparities in traditional credit
markets and help companies serve creditworthy consumers from any background.30
 Provide healthcare tailored to individual patients’ characteristics. Organizations have used big
data to predict life expectancy, genetic predisposition to disease, likelihood of hospital readmission,
and likelihood of adherence to a treatment plan in order to tailor medical treatment to an
individual’s characteristics.31 This, in turn, has helped healthcare providers avoid one-size-fits-all
treatments and lower overall healthcare costs by reducing readmissions.32 Ultimately, data sets
with richer and more complete data should allow medical practitioners more effectively to perform
“precision medicine,” an approach for disease treatment and prevention that considers individual
variability in genes, environment, and lifestyle.33
 Provide specialized healthcare to underserved communities. IBM, for example, has worked with
hospitals to develop an Oncology Diagnosis and Treatment Advisor. This system synthesizes vast
amounts of data from textbooks, guidelines, journal articles, and clinical trials to help physicians
make diagnoses and identify treatment options for cancer patients. In rural and low-income areas,
where there is a shortage of specialty providers, IBM’s Oncology Diagnosis and Treatment Advisor
can provide underserved communities with better access to cancer care and lower costs.34
 Increase equal access to employment. Companies have used big data to help promote a more
diverse workforce.35 Google, for example, recognized that its traditional hiring process was
resulting in a homogenous work force. Through analytics, Google identified issues with its hiring
process, which included an emphasis on academic grade point averages and “brainteaser” questions
30 See, e.g., Ctr. for Data Innovation Comment #00055, supra note 8, attached report entitled, The Rise of Data Poverty
in America, at 9. See generally Fair Isaac Corp., Can Alternative Data Expand Credit Access, Insights White Paper No.
90 (2015), http://www.fico.com/en/latest-thinking/white-papers/can-alternative-data-expand-credit-access (finding that
alternative scoring can help lenders safely and responsibly extend credit to many of the more than fifty million U.S. adults
who do not currently have FICO scores).
31 See, e.g., Ctr. for Data Innovation Comment #00026, supra note 8, at 2. See also Shannon Pettypiece & Jordan Robertson,
Hospitals are Mining Patients’ Credit Card Data to Predict Who Will Get Sick, Bloomberg (July 3, 2014), http://www.
bloomberg.com/bw/articles/2014-07-03/hospitals-are-mining-patients-credit-card-data-to-predict-who-will-get-sick.
32 See, e.g., Ctr. for Data Innovation Comment #00055, supra note 8, attached report entitled, The Rise of Data Poverty in
America, at 6–8; Future of Privacy Forum Comment #00027, supra note 23, attached report entitled, Big Data: A Tool for
Fighting Discrimination and Empowering Groups, at 4; Ctr. for Data Innovation Comment #00026, supra note 8, at 2.
Cf. Software & Info. Indus. Assoc. Comment #00067, supra note 2, at 4–5.
33 See, e.g., David Shaywitz, New Diabetes Study Shows How Big Data Might Drive Precision Medicine, Forbes (Oct. 30, 2015),
http://www.forbes.com/sites/davidshaywitz/2015/10/30/new-diabetes-study-shows-how-big-data-might-drive-precisionmedicine/.
34 See, e.g., Big Data Tr. 84 (Mark MacCarthy). See also Software & Info. Indus. Assoc. Comment #00067, supra note 2, at 4.
35 See, e.g., Big Data Tr. 126 (Mark MacCarthy), 251 (Christopher Wolf ); Software & Info. Indus. Assoc. Comment #00067,
supra note 2, at 7; Future of Privacy Forum Comment #00027, supra note 23, attached report entitled, Big Data: A Tool
for Fighting Discrimination and Empowering Groups, at 1–2. See also Lauren Weber, Can This Algorithm Find Hires
of a Certain Race?, Wall St. J. (Apr. 30, 2014), http://blogs.wsj.com/atwork/2014/04/30/can-this-algorithm-find-hires-of-acertain-race/.
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during interviews. Google then modified its interview practices and began asking more structured
behavioral questions (e.g., how would you handle the following situation?).36 This new approach
helped ensure that potential interviewer biases had less effect on hiring decisions.
While recognizing these potential benefits, some researchers and others have expressed concern that the
use of big data analytics to make predictions may exclude certain populations from the benefits society and
markets have to offer. This concern takes several forms. First, some workshop participants and commenters
expressed concerns about the quality of data, including its accuracy, completeness, and representativeness.37
Another concern is that there are uncorrected biases in the underlying consumer data.38 For example,
one academic has argued that hidden biases in the collection, analysis, and interpretation stages present
considerable risks.39 If the process that generated the underlying data reflects biases in favor of or against
certain types of individuals, then some statistical relationships revealed by that data could perpetuate those
biases. When not recognized and addressed, poor data quality can lead to inaccurate predictions, which in
turn can lead to companies erroneously denying consumers offers or benefits. Although the use of inaccurate
or biased data and analysis to justify decisions that have harmed certain populations is not new,40 some
commenters worry that big data analytics may lead to wider propagation of the problem and make it more
difficult for the company using such data to identify the source of discriminatory effects and address it.41

36 See, e.g., Big Data Tr. 251 (Christopher Wolf ). See also Future of Privacy Forum Comment #00027, supra note 23, attached
report entitled, Big Data: A Tool for Fighting Discrimination and Empowering Groups, at 2; David Amerland, 3 Ways
Big Data Changed Google’s Hiring Process, Forbes (Jan. 21, 2014), http://www.forbes.com/sites/netapp/2014/01/21/big-datagoogle-hiring-process/; Adam Bryant, In Head-Hunting, Big Data May Not Be Such a Big Deal, N.Y. Times (June 19, 2013),
http://www.nytimes.com/2013/06/20/business/in-head-hunting-big-data-may-not-be-such-a-big-deal.html?pagewanted=1&
%2359&adxnnlx=1371813584-7rFFVvpSQsf/NlnpuVABGQ&%2359;_r=3.
37 See, e.g., Big Data Tr. 21–22 (Solon Barocas), 29–31 (David Robinson), 100–02 (Dr. Nicol Turner-Lee); Transcript of Spring
Privacy Series: Alternative Scoring Products, in Washington, D.C. (Mar. 19, 2014), at 44–45 (Pamela Dixon) [hereinafter
Alternative Scoring Tr.], https://www.ftc.gov/system/files/documents/public_events/182261/alternative-scoring-products_
final-transcript.pdf. See also Ctr. for Data Innovation Comment #00055, supra note 8, attached report entitled, The Rise
of Data Poverty in America, at 2; Nat’l Consumer L. Ctr. Comment #00018, supra note 1, attached report entitled, Big
Data: A Big Disappointment for Scoring Consumer Risk, at 9, 27; Ctr. for Dig. Democracy & U.S. PIRG Educ. Fund
Comment #00003, supra note 8, at 2. See generally Nir Grinberg et al., Extracting Diurnal Patterns of Real World Activity
from Social Media (The 9th Int’l Conference on Web and Social Media, Working Paper 2013), http://sm.rutgers.edu/pubs/
Grinberg-SMPatterns-ICWSM2013.pdf.
38 See, e.g., Big Data Tr. 23–25 (Solon Barocas); Alternative Scoring Tr. 93 (Claudia Perlich). See also Cynthia Dwork & Deirdre
Mulligan, It’s Not Privacy and It’s Not Fair, 66 Stan. L. Rev. Online 35, 36–37 (2013), http://www.stanfordlawreview.org/
sites/default/files/online/topics/DworkMullliganSLR.pdf.
39 Kate Crawford, The Hidden Biases in Big Data, Harv. Bus. Rev. (2013), https://hbr.org/2013/04/the-hidden-biases-in-bigdata.
40 See generally Helen F. Ladd, Evidence on Discrimination in Mortgage Lending, 12(2) J. of Econ. Perspectives 41 (1998),
https://www.aeaweb.org/atypon.php?return_to=/doi/pdfplus/10.1257/jep.12.2.41.
41 See, e.g., Big Data Tr. 40–41 (Joseph Turow).
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Second, while big data may be highly effective in showing correlations, it is axiomatic that correlation is
not causation.42 Indeed, with large enough data sets, one can generally find some meaningless correlations.
For example, in eighteen out of the past twenty U.S. Presidential elections, if the Washington, D.C.
professional football team won its last home game before the election, the incumbent’s party continued to
hold the presidency; if the team lost that last home game, the out-of-office party unseated the incumbent
party.43 Other examples of spurious correlations abound.44 If companies use correlations to make decisions
about people without understanding the underlying reasons for the correlations, those decisions might be
faulty and could lead to unintended consequences or harm for consumers and companies.
Ultimately, all of these concerns feed into the larger concern about whether big data may be used to
categorize consumers in ways that can result in exclusion of certain populations. Workshop participants and
others have noted how potential inaccuracies and biases might lead to detrimental effects for low-income and
underserved populations.45 According to these commenters, particular uses of big data may:
 Result in more individuals mistakenly being denied opportunities based on the actions of
others. Participants raised concerns that big data can lead to decision-making based on the actions
of others with whom consumers share some characteristics.46 Several commenters explained that
some credit card companies have lowered a customer’s credit limit, not based on the customer’s
payment history, but rather based on analysis of other customers with a poor repayment history that
had shopped at the same establishments where the customer had shopped.47 Indeed, one credit card
company settled FTC allegations that it failed to disclose its practice of rating consumers as having a
greater credit risk because they used their cards to pay for marriage counseling, therapy, or tire-repair
services, based on its experiences with other consumers and their repayment histories.48 Using this
type of a statistical model might reduce the cost of credit for some individuals, but may also result
42 See generally John Aldrich, Correlations Genuine and Spurious in Pearson and Yule, 10(4) Statistical Sci. 364 (1995), http://
www.jstor.org/stable/2246135. See also Correlation, xkcd, https://xkcd.com/552/ (last visited Dec. 29, 2015).
43 Winning Tradition, Snopes.com, http://www.snopes.com/politics/ballot/redskins.asp (last visited Dec. 29, 2015).
44 See, e.g., Spurious Correlations, Tylervigen.com, http://www.tylervigen.com/spurious-correlations (last visited Dec. 29,
2015) (showing a variety of spurious correlations, including, for example, a historical correlation between the annual number
of people who have drowned by falling into a swimming pool and the annual number of films in which Nicolas Cage has
appeared).
45 See, e.g., Big Data Tr. 222 (Jeremy Gillula). See generally Nat’l Consumer L. Ctr. Comment #00018, supra note 1; Common
Sense Media Comment #00016, supra note 8; N.Y.U. Info. L. Inst. Comment #00015, supra note 8; Ctr. for Dig. Democracy
& U.S. PIRG Educ. Fund Comment #00003, supra note 8.
46 See, e.g., Big Data Tr. 42–44 (danah boyd). See also Comment #00078 from Seeta Peña Gangadharan et al., New Am.’s Open
Tech. Inst., to Fed. Trade Comm’n, attached report entitled, The Networked Nature of Algorithmic Discrimination, at
53–57 (Oct. 31, 2014), https://www.ftc.gov/system/files/documents/public_comments/2014/10/00078-92938.pdf.
47 See, e.g., Nat’l Consumer L. Ctr. Comment #00018, supra note 1, at 27–28; N.Y.U. Info. L. Inst. Comment #00015, supra
note 8, at 6.
48 See FTC v. CompuCredit Corp., No. 1:08-cv-1976-BBM-RGV (N.D. Ga. June 10, 2008), https://www.ftc.gov/sites/default/
files/documents/cases/2008/12/081219compucreditstiporder.pdf. See also Danielle Keats Citron & Frank A. Pasquale III, The
Scored Society: Due Process for Automated Predictions, 89 Wash. L. Rev. 1, 4 (2014), http://ssrn.com/abstract=2376209.
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in some creditworthy consumers being denied or charged more for credit than they might otherwise
have been charged.49
 Create or reinforce existing disparities. Participants raised concerns that when big data is used to
target ads, particularly for financial products, low-income consumers who may otherwise be eligible
for better offers may never receive them.50
 Expose sensitive information. Participants also raised concerns about the potential exposure
of characteristics that people may view as sensitive.51 For example, one study combined data on
Facebook “Likes” and limited survey information to determine that researchers could accurately
predict a male user’s sexual orientation 88 percent of the time; a user’s ethnic origin 95 percent of
time; and whether a user was Christian or Muslim (82 percent), a Democrat or Republican (85
percent), or used alcohol, drugs, or cigarettes (between 65 percent and 75 percent).52
 Assist in the targeting of vulnerable consumers for fraud. Unscrupulous companies can use big
data to offer misleading offers or scams to the most vulnerable prospects.53 According to public
reports, unscrupulous companies can obtain lists of people who reply to sweepstakes offers and thus
are more likely to respond to enticements, as well as lists of “suffering seniors” who are identified
as having Alzheimer’s or similar maladies.54 Big data analytics allows companies to more easily and
accurately identify such vulnerable prospects.
 Create new justifications for exclusion. Big data analytics may give companies new ways to
attempt to justify their exclusion of certain populations from particular opportunities. For example,
one big data analytics study showed that “people who fill out online job applications using browsers
that did not come with the computer . . . but had to be deliberately installed (like Firefox or Google’s

49 See, e.g., Alternative Scoring Tr. 96 (Edmund Mierzwinski).
50 See, e.g., Big Data Tr. 228–30 (Christopher Calabrese); Alternative Scoring Tr. 64–67 (Ashkan Soltani). See also Ctr. for Dig.
Democracy & U.S. PIRG Educ. Fund Comment #00003, supra note 8, at 10–11, 18–29.
51 See, e.g., Big Data Tr. 89–90 (Pamela Dixon), 71–72 (Kristin Amerling); Alternative Scoring Tr. 76 (Pamela Dixon), 92
(Ashkan Soltani). See also Am.’s Open Tech. Inst. Comment #00078, supra note 46, attached report entitled, Health
Privacy Online: Patients at Risk, at 11–16; Ctr. on Privacy & Tech. at Geo. L. Comment #00024, supra note 8, at 9; Data
Brokers Report, supra note 7, at 19–21, 47.
52 See Michal Kosinski et al., Private Traits and Attributes Are Predictable From Digital Records of Human Behavior, 110
Proceedings of the Nat’l Acad. of Scis. 5802, 5803–04 (2013), http://www.pnas.org/content/110/15/5802.abstract.
See also Jon Green, Facebook Knows You’re Gay Before You Do, Am. Blog (Mar. 20, 2013), http://americablog.com/2013/03/
facebook-might-know-youre-gay-before-you-do.html.
53 See, e.g., Comment #00080 from David Robinson, Robinson + Yu, to Fed. Trade Comm’n 8–9 (Oct. 31, 2014), https://www.
ftc.gov/system/files/documents/public_comments/2014/10/00080-92939.pdf; N.Y.U. Info. L. Inst. Comment #00015,
supra note 8, at 6–7. See also FTC v. LeapLab, LLC, No. 2:14-cv-02750 (D. Ariz. filed Dec. 22, 2014), https://www.ftc.gov/
system/files/documents/cases/141223leaplabcmpt.pdf.
54 See, e.g., N.Y.U. Info. L. Inst. Comment #00015, supra note 8, at 6–7.
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Chrome) perform better and change jobs less often.”55 If an employer were to use this correlation
to refrain from hiring people who used a particular browser, they could be excluding qualified
applicants for reasons unrelated to the job at issue.
 Result in higher-priced goods and services for lower income communities. Some commentators
have raised concerns about potential effects on prices on lower income communities.56 For example,
research has shown that online companies may charge consumers in different zip codes different
prices for standard office products.57 If such pricing results in consumers in poorer neighborhoods
having to pay more for online products than consumers in affluent communities, where there is
more competition from brick-and-mortar stores, these poorer communities would not realize the full
competition benefit of online shopping.58
 Weaken the effectiveness of consumer choice. Some researchers have argued that, even when
companies offer consumers choices about data collection, the companies may still use big data to
draw inferences about consumers who choose to restrict the collection of their data.59 Indeed, using
data from consumers who opt in or decline to opt out, big data algorithms can still be employed to
infer information about similarly-situated individuals who chose not to share their data.60

55 See, e.g., Mark Andrejevic, The Big Data Divide, 8 Int’l J. of Commc’n 1673, 1681 (2014), http://ijoc.org/index.php/
ijoc/article/download/2161/1163. See also Robot Recruiters, Economist (Apr. 6, 2013), http://www.economist.com/news/
business/21575820-how-software-helps-firms-hire-workers-more-efficiently-robot-recruiters.
56 See, e.g., Lauren Kirchner, When Big Data Becomes Bad Data, ProPublica (Sept. 2, 2015), https://www.propublica.org/
article/when-big-data-becomes-bad-data (finding that areas with high density of Asian residents are often charged more for
the Princeton Review’s online SAT tutoring). But see Exec. Office of the President, Big Data and Differential Pricing
17 (2015), [hereinafter White House Feb. 2015 Report], http://www.whitehouse.gov/sites/default/files/whitehouse_files/
docs/Big_Data_Report_Nonembargo_v2.pdf (“[I]f historically disadvantaged groups are more price-sensitive than the average
consumer, profit-maximizing differential pricing should work to their benefit” in competitive markets.). This holds true
for relatively competitive markets. However, the report also points out that disadvantaged groups may face less competitive
markets and be penalized by differential pricing. Id. Economists have shown that price discrimination can improve or reduce
consumer welfare, depending on how price discrimination is implemented. See generally Dirk Bergemann et al., The Limits of
Price Discrimination, 105(3), Am. Econ. Rev. 921 (2015), https://www.aeaweb.org/articles.php?doi=10.1257/aer.20130848.
Economists have also shown that greater price discrimination could raise or reduce the intensity of competition. See generally
Kenneth S. Corts, Third-Degree Price Discrimination in Oligopoly: All-Out Competition and Strategic Commitment, RAND J.
of Econs. 306 (1998), http://www.jstor.org/stable/2555890?seq=1#page_scan_tab_contents.
57 See, e.g., Alternative Scoring Tr. 62–64 (Askhan Soltani). See also Jennifer Valentino-Devries et al., Websites Vary Prices, Deals
Based on Users’ Information, Wall St. J. (Dec. 24, 2012), http://www.wsj.com/articles/SB1000142412788732377720457818
9391813881534.
58 See, e.g., Nat’l Consumer L. Ctr Comment #00018, supra note 1, at 27; N.Y.U. Info. L. Inst. Comment #00015, supra note
8, at 4–5. See also Alternative Scoring Tr. 62–64 (Ashkan Soltani). For an example of differential pricing using IP addresses,
see Valentino-Devries et al., supra note 57. For an example of steering based on the type of operating system, see Martha C.
White, Orbitz Shows Higher Prices to Mac Users, Time (June 26, 2012), http://business.time.com/2012/06/26/orbitz-showshigher-prices-to-mac-users/.
59 Solon Barocas & Helen Nissenbaum, Big Data’s End Run Around Anonymity and Consent, in Privacy, Big Data, and the
Public Good: Frameworks for Engagement 44, 61–63 (Julia Lane et al. eds., 2014).
60 Id.
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As these examples show, big data offers companies the opportunity to facilitate inclusion or exclusion.
Companies can use big data to advance education, credit, and employment opportunities for low-income
communities or to exclude them from these opportunities. They can use big data to target products to those
who are most interested or to target products in ways that could exclude certain populations. The remainder
of this report is intended to guide companies on some of the laws that may apply when using big data, raise
awareness about the ethical implications of using big data, and to highlight potential biases that companies
should consider as they use big data.

IV. Considerations for Companies in Using Big Data
The challenge for companies is not whether they should use big data; indeed, the reality of today’s
marketplace is that big data now fuels the creation of innovative products and systems that consumers and
companies quickly are coming to rely upon and expect. Rather, the challenge is how companies can use big
data in a way that benefits them and society, while minimizing legal and ethical risks.
In assessing risks, companies should first have an understanding of the laws that may apply to big data
practices. Second, they should be aware of important research in the field of big data aimed at identifying
potential biases and inaccuracies. This section provides a starting point for companies using big data
analytics. It is not intended to provide an exhaustive list of considerations. Rather, companies using big
data should consider the issues raised in this report as they engage in big data practices and build on the
questions posed to examine the legal, privacy, and ethical implications of their work.

A. Potentially Applicable Laws
The following section describes some of the laws that may apply to big data practices.61 Although the
laws discussed do not address every potential misuse, as noted above, this report is not intended to identify
61 See, e.g., Big Data Tr. 38 (Kristin Amerling), 45–47, 69–70 (David Robinson), 95, 120–22 (Stuart Pratt), 99, 108 (Pamela
Dixon), 268 (Christopher Calabrese), 163–213 (Leonard Chanin, Carol Miaskoff, Montserrat Miller, C. Lee Peeler,
and Peter Swire in conversation); Alternative Scoring Tr. 36–37, 71 (Stuart Pratt). See generally Comment #00075 from
Michelle De Mooy, Ctr. for Democracy & Tech., to Fed. Trade Comm’n (Oct. 31, 2014), https://www.ftc.gov/system/
files/documents/public_comments/2014/10/00075-92928.pdf; Comment #00068 from Julie Kearney & Alexander
Reynolds, Consumer Elecs. Assoc., to Fed. Trade Comm’n (Oct. 31, 2014), https://www.ftc.gov/system/files/documents/
public_comments/2014/10/00068-92917.pdf; Software & Info. Indus. Assoc. Comment #00067, supra note 2; Future
of Privacy Forum Comment #00065, supra note 2; Direct Mktg. Assoc. Comment #00063, supra note 23; Comment
#00062 from David Hoffman, Intel Corp., to Fed. Trade Comm’n (Oct. 31, 2014), https://www.ftc.gov/system/files/
documents/public_comments/2014/10/00062-92887.pdf; Comment #00061 from Jeff Chester, Ctr. for Dig. Democracy,
& Edmund Mierzwinski, U.S. PIRG Educ. Fund, to Fed. Trade Comm’n (Oct. 29, 2014), https://www.ftc.gov/system/files/
documents/public_comments/2014/10/00061-92886.pdf; Comment #00059 from Laura Murphy & Rachel Goodman,
Am. Civil Liberties Union, to Fed. Trade Comm’n (Oct. 27, 2014), https://www.ftc.gov/system/files/documents/public_
comments/2014/10/00059-92874.pdf; Ctr. for Data Innovation Comment #00026, supra note 8; Comment #00025 from
Dennis Hirsch, Cap. Univ. L. Sch., to Fed. Trade Comm’n (Aug. 15, 2014), https://www.ftc.gov/system/files/documents/
public_comments/2014/08/00025-92435.pdf; Comment #00021 from U.S. Chamber of Commerce, to Fed. Trade
Comm’n (Aug. 15, 2014), https://www.ftc.gov/system/files/documents/public_comments/2014/08/00021-92389.pdf;
Comment #00020 from Jim Halpert, Internet Commerce Coal., to Fed. Trade Comm’n (Aug. 15, 2014), https://
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legal or policy gaps; rather, it attempts to guide companies on laws, such as the Fair Credit Reporting Act,
equal opportunity laws, and the Federal Trade Commission Act, that may apply to big data practices.62
1. The Fair Credit Reporting Act
The FTC has the authority to enforce compliance with the Fair Credit Reporting Act (“FCRA”).63
The FCRA applies to companies, known as consumer reporting agencies or CRAs, that compile and sell
consumer reports, which contain consumer information that is used or expected to be used for credit,
employment, insurance, housing, or other similar decisions about consumers’ eligibility for certain benefits
and transactions.64 Among other things, CRAs must implement reasonable procedures to ensure maximum
possible accuracy of consumer reports65 and provide consumers with access to their own information, along
with the ability to correct any errors.66 CRAs can only provide consumer reports to those entities that will
use them for certain specified permissible purposes, such as for credit, employment, insurance, or housing
eligibility determinations.67
Traditionally, CRAs include credit bureaus, employment background screening companies, and other
specialty companies that provide particularized services for making consumer eligibility decisions, such as
check authorizations or tenant screenings. Some data brokers that compile non-traditional information,
including social media information, may also be considered CRAs subject to the FCRA, as demonstrated
by the Commission’s enforcement actions. For example, the Commission entered into a consent decree
with online data broker Spokeo to resolve allegations that the company violated the FCRA.68 As set forth
in the FTC’s complaint, Spokeo assembled personal information from hundreds of online and offline data
sources, including social networks, and merged that data to create detailed personal profiles, including name,
address, age range, hobbies, ethnicity, and religion, and marketed these profiles for use by human resources
www.ftc.gov/system/files/documents/public_comments/2014/08/00020-92376.pdf; Comment #00019 from Michael
Beckerman, Internet Ass’n, to Fed. Trade Comm’n (Aug. 15, 2014), https://www.ftc.gov/system/files/documents/public_
comments/2014/08/00019-92375.pdf; Nat’l Consumer L. Ctr. Comment #00018, supra note 1; Interactive Advert. Bureau
Comment #00017, supra note 23; World Privacy Forum Comment #00014, supra note 19; Ctr. for Dig. Democracy & U.S.
PIRG Educ. Fund Comment #00003, supra note 8.
62 This discussion articulates considerations relevant to the Commission’s exercise of its enforcement authority. Though this
section discusses certain federal laws, companies should also be aware that other federal laws, as well as state and local laws,
may apply to their big data practices. They should review these laws in jurisdictions where they operate.
63 15 U.S.C. §§ 1681–1681x (2014).
64 Id. § 1681a(f ) & (d). As discussed further below, the FCRA also applies to users of consumer reports and those who furnish
consumer reports to CRAs.
65 Id. § 1681e(b).
66 Id. § 1681g–1681j.
67 Id. §1681b(a).
68 United States v. Spokeo, Inc., No. 2-12-cv-05001-MMM-SH (C.D. Cal. June 12, 2012), https://www.ftc.gov/sites/default/
files/documents/cases/2012/06/120612spokeoorder.pdf. See also Press Release, Fed. Trade Comm’n, Spokeo to Pay $800,000
to Settle FTC Charges Company Allegedly Marketed Information to Employers and Recruiters in Violation of FCRA (June
12, 2012), http://www.ftc.gov/news-events/press-releases/2012/06/spokeo-pay-800000-settle-ftccharges-company-allegedlymarketed.
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departments in making hiring decisions.69 Based on the allegations that the company marketed consumer
profiles specifically for employment purposes, the Commission charged that Spokeo was subject to, but had
failed to comply with, the FCRA. Accordingly, the FTC entered into a consent decree that required Spokeo
to pay $800,000 in civil penalties.
In another matter, the Commission alleged that the data broker Instant Checkmate advertised potential
uses of its consumer data for employment and tenant screening purposes, both through its website and
through blog posts, but did not comply with the FCRA.70 According to the complaint, the company
used a Google AdWords campaign to display ads for its services that would appear in search results when
consumers sought background checks on “nannies,” “babysitters,” “maids,” and “housekeepers.” Thus, the
Commission alleged that the company was subject to the FCRA, entered into a consent order to ensure
future compliance, and obtained $550,000 in civil penalties.71 In both Spokeo and Instant Checkmate, the
companies included a disclaimer on their websites stating that they were not CRAs and that users could not
use their data for eligibility purposes. These disclaimers were not effective in insulating the companies from
FTC enforcement. As these cases demonstrate, the scope of the FCRA extends beyond traditional credit
bureaus.
Companies that use consumer reports also have obligations under the FCRA. They must, among
other things, provide consumers with “adverse action” notices if the companies use the consumer report
information to deny credit, insurance, employment, housing, or certain other covered benefits.72 Similarly,
companies that use consumer reports must provide “risk-based pricing” notices if they charge consumers
more to obtain credit or insurance based on consumer report information.73 The purpose of both types
of notices is to enable consumers to check their consumer reports and correct any inaccuracies.74 The
Commission has brought actions against various companies for violation of these provisions.75 For example,
69 Complaint at 3–4, Spokeo, No. 2-12-cv-05001-MMM-SH (C.D. Cal. filed June 7, 2012), https://www.ftc.gov/sites/default/
files/documents/cases/2012/06/120612spokeocmpt.pdf.
70 Complaint, United States v. Instant Checkmate, Inc., No. 3:14-cv-00675-H-JMA (S.D. Cal. filed Mar. 24, 2014), https://
www.ftc.gov/system/files/documents/cases/140409instantcheckmatecmpt.pdf. See also Press Release, Fed. Trade Comm’n,
Two Data Brokers Settle FTC Charges That They Sold Consumer Data without Complying with Protections Required under
the Fair Credit Reporting Act (Apr. 9, 2014), https://www.ftc.gov/news-events/press-releases/2014/04/two-data-brokerssettle-ftc-charges-they-sold-consumer-data.
71 Instant Checkmate, No. 3:14-cv-00675-H-JMA (S.D. Cal. Apr. 1, 2014), https://www.ftc.gov/system/files/documents/cases/1
40409instantcheckmateorder.pdf.
72 See 15 U.S.C. § 1681m(a). When using consumer reports for employment purposes, companies must also provide consumers
with “pre-adverse action notices” before taking any adverse action. See id. § 1681b(b)(3).
73 See id. § 1681m(h); 12 C.F.R. §§ 1022.70–1022.75 (2015); FTC Duties of Creditors Regarding Risk-Based Pricing Rule, 16
C.F.R. § 640 (2015).
74 See Using Consumer Reports for Credit Decisions: What to Know About Adverse Action and Risk-Based Pricing Notices, Fed. Trade
Comm’n (Dec. 2013), https://www.ftc.gov/tips-advice/business-center/guidance/using-consumer-reports-credit-decisionswhat-know-about-adverse.
75 See, e.g., Complaint, United States. v. Rail Terminal Servs., LLC, No. 09-cv-1111(MJP) (W.D. Wash. filed Aug.11, 2009),
https://www.ftc.gov/sites/default/files/documents/cases/2013/08/090806rtscmpt.pdf; Complaint, United States. v. Quality
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in 2013, the FTC brought an action against Time Warner Cable because it used a consumer report to
determine whether to require deposits on consumers’ cable bills.76 The complaint alleged that consumers
who were charged a deposit should have received a risk-based pricing notice informing them that the
charge was based on information in their consumer report. The consent order barred Time Warner Cable
from future violations of the Risk-Based Pricing Rule and required the company to pay $1.9 million in
civil penalties.77 In addition, in 2015, the Commission brought an action against Sprint alleging that the
company failed to give proper risk-based pricing notices to consumers who were placed in a program for
customers with lower credit scores and charged an extra monthly fee.78 The consent order requires Sprint to
pay a $2.95 million penalty and to give timely notice to consumers placed in such a program.79
The FCRA, however, does not apply to companies when they use data derived from their own
relationship with their customers for purposes of making decisions about them.80 But if an unaffiliated
firm regularly evaluates companies’ own data and provides the evaluations to the companies for eligibility
determinations, the unaffiliated firm would likely be acting as a CRA, each company would likely be a
user of consumer reports, and all of these entities would be subject to Commission enforcement under the
FCRA.
Workshop panelists and commenters discussed a growing trend in big data, in which companies may
be purchasing predictive analytics products for eligibility determinations.81 Under traditional credit scoring
Terminal Servs., LLC, No. 09-cv-01853-CMA-BNB (D. Colo. filed Aug. 11, 2009), https://www.ftc.gov/sites/default/files/
documents/cases/2009/08/090806ptscmpt.pdf.
76 Complaint, United States v. Time Warner Cable, Inc., No. 13-cv-8998 (S.D.N.Y. filed Dec. 19, 2013), https://www.ftc.gov/
sites/default/files/documents/cases/131219timewarnercmpt.pdf. See also Press Release, Fed. Trade Comm’n, Time Warner
Cable to Pay $1.9 Million Penalty for Violating Risk-Based Pricing Rule (Dec. 19, 2013), https://www.ftc.gov/news-events/
press-releases/2013/12/time-warner-cable-pay-19-million-penalty-violating-risk-based.
77 Time Warner Cable, No. 13-cv-8998 (S.D.N.Y. Dec. 20, 2013), https://www.ftc.gov/sites/default/files/documents/
cases/131219timewarnerstip.pdf.
78 Complaint at 7–8, United States v. Sprint Corp., No. 2:15-cv-9340 (D. Kan. filed Oct. 21, 2015), https://www.ftc.gov/
system/files/documents/cases/151021sprintcmpt.pdf. See also Press Release, Fed. Trade Comm’n, Sprint Will Pay $2.95
Million Penalty to Settle FTC Charges It Violated Fair Credit Reporting Act (Oct. 21, 2015), https://www.ftc.gov/newsevents/press-releases/2015/10/sprint-will-pay-295-million-penalty-settle-ftc-charges-it.
79 The settlement also requires Sprint to send corrected risk-based pricing notices to consumers who received incomplete notices
from the company. See Sprint, No. 2:15-cv-9340 (D. Kan. Oct. 21, 2015), https://www.ftc.gov/system/files/documents/
cases/151021sprintstip.pdf.
80 15 U.S.C. § 1681a(d)(2)(A)(i). See also Fed. Trade Comm’n, 40 Years of Experience with the Fair Credit Reporting
Act: An FTC Staff Report with Summary of Interpretations 1, 23–24 (2011) [hereinafter 40 Years FCRA Report],
https://www.ftc.gov/sites/default/files/documents/reports/40-years-experience-fair-credit-reporting-act-ftc-staff-reportsummary-interpretations/110720fcrareport.pdf (“Reports limited to transactions or experiences between the consumer and
the entity making the report are not consumer reports. An opinion that is based only on transactions or experiences between
the consumer and the reporting entity is also within the exception.”).
81 See, e.g., Big Data Tr. 38 (Kristin Amerling), 69–70 (David Robinson), 99–100 (Pamela Dixon); Alternative Scoring Tr.
100–101 (Pamela Dixon). See also Nat’l Consumer L. Ctr. Comment #00018, supra note 1, at 20–23; World Privacy
Forum Comment #00014, supra note 19, at 19–21; Ctr. for Dig. Democracy & U.S. PIRG Educ. Fund Comment
#00003, supra note 8, at 13–15; Comment #00006 from Jeff Chester, Ctr. for Dig. Democracy, & Edmund Mierzwinski,
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models, companies compare known credit characteristics of a consumer—such as past late payments—with
historical data that shows how people with the same credit characteristics performed over time in meeting
their credit obligations. Similarly, predictive analytics products may compare a known characteristic of a
consumer to other consumers with the same characteristic to predict whether that consumer will meet his or
her credit obligations. The difference is that, rather than comparing a traditional credit characteristic, such
as debt payment history, these products may use non-traditional characteristics—such as a consumer’s zip
code, social media usage, or shopping history—to create a report about the creditworthiness of consumers
that share those non-traditional characteristics, which a company can then use to make decisions about
whether that consumer is a good credit risk.82 The standards applied to determine the applicability of the
FCRA, however, are the same.
In exercising its enforcement authority, the Commission looks to the FCRA’s definition of a “consumer
report.” The FCRA defines a consumer report as a communication from a CRA (1) bearing on a consumer’s
personal characteristics or mode of living83 (2) that “is used or expected to be used . . . for the purpose of
serving as a factor in establishing the consumer’s eligibility.”84 Under this definition, the communication
must be prepared or provided to others to make an eligibility determination about a particular consumer.
Suppose a company asks a consumer to provide her zip code and information about her social media
and shopping behavior on a credit application, strips the consumer’s identifying information, and sends
the application to an analytics firm. The firm then analyzes the creditworthiness of people in the same zip
code with similar social media and shopping behaviors as the consumer and provides that analysis—be it,
for example, in the form of a score, a grade, or a recommendation—to the company, knowing that it is to
be used for a credit decision. Because the company is using information about the consumer to generate an
analysis of a group that shares some characteristics with the consumer and then is using that analysis to make
a decision about the consumer, the Commission would likely regard the analysis to be a consumer report,
and FCRA requirements and protections would likely apply.85
U.S. PIRG Educ. Fund, to Fed. Trade Comm’n (Mar. 18, 2014), https://www.ftc.gov/system/files/documents/public_
comments/2014/03/00006-89085.pdf.
82 See, e.g., Big Data Tr. 69–70 (David Robinson) (noting that these “thinly aggregated scores . . . may be used to lower
[consumers’] credit limits”); 99–100 (Pamela Dixon) (noting that these scores are “problematic for ensuring privacy and
fairness” because they rely on “[un]regulated data”); Alternative Scoring Tr. 94 (Pamela Dixon) (describing “cohort scoring,”
which is a type of score based on a consumer’s social media friends). See also World Privacy Forum Comment #00014, supra
note 19, at 32–38. But see supra text accompanying notes 27–30 (explaining how big data analytics can be used to expand
credit availability).
83 As noted in Trans Union Corp. v. FTC, this part of the test is not a very demanding one, for almost any information about
consumers arguably bears on their personal characteristics or mode of living. 81 F.3d 228, 231 (D.C. Cir. 1996).
84 15 U.S.C. § 1681a(d)(1) (emphasis added).
85 In 2011, FTC staff issued the 40 Years FCRA Report. In that report, staff stated that “[i]nformation that does not identify
a specific consumer does not constitute a consumer report even if the communication is used in part to determine eligibility.”
40 Years FCRA Report, supra note 80, at 20. The Commission does not believe that this statement is accurate. If a report
is crafted for eligibility purposes with reference to a particular consumer or set of particular consumers (e.g., those that have
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In contrast, if a company uses an analytics firm’s report simply to inform its general policies, then the
Commission would likely not regard the report to be a consumer report under the FCRA because such a
general report does not relate to a particular consumer. For example, if an analytics firm’s report simply
provides an “aggregate credit score” for every zip code in the United States, a company finds the report
through a search engine, and the company uses the report to inform its policies, the Commission would
likely not consider the analytics firm’s report to be a consumer report or the analytics firm to be a CRA.86
As noted above, it is well settled under the FCRA that when a company denies a consumer credit,
or charges a higher price for credit, based on information from a CRA, the company must provide the
consumer with an adverse action notice. But a creditor may still have obligations under the FCRA even
in cases where the creditor obtains information from a company other than a CRA. Section 615(b) of the
FCRA provides that, when a company denies a consumer credit, or charges a higher price for credit, based
on information from a person other than a CRA, the consumer may request, in writing, that the company
disclose to him or her the nature of the information leading to the denial or increase in charge.87 Thus,
continuing with the example above, even if a store finds a general analytics company report through a search
engine and then uses the report to inform its credit granting policies, the store would have to disclose the
nature of the report upon the consumer’s request if the consumer’s application for credit is denied or the
charge for such credit is increased as a result of reliance on the report.
Only a fact-specific analysis will ultimately determine whether a practice is subject to or violates
the FCRA, and as such, companies should be mindful of the law when using big data analytics to make
FCRA‑covered eligibility determinations.
2. Equal Opportunity Laws
When engaging in big data analytics, companies should also consider federal equal opportunity laws,
including the Equal Credit Opportunity Act (“ECOA”),88 Title VII of the Civil Rights Act of 1964,89
applied for credit), the Commission will consider the report a consumer report even if the identifying information of the
consumer has been stripped.
86 Companies that determine eligibility based on zip codes should exercise caution. Such a practice could still implicate equal
opportunity laws, if that policy has a disproportionate adverse effect or impact on a protected class, unless those practices or
policies further a legitimate business need that cannot reasonably be achieved by means that are less disproportionate in their
impact. See discussion infra Part IV.A.2.
87 See 15 U.S.C. § 1681m(b).
88 15 U.S.C. §§ 1691 et seq. (2014). In addition to prohibiting discrimination, ECOA and Regulation B include other
requirements that may be implicated by business practices that utilize big data analytics. Informing credit applicants
about adverse actions related to applications for credit and identifying the specific reasons an adverse action was taken
may be challenging when those reasons implicate big data analytics. See 12 C.F.R. § 1002.9. Lenders may also need to
review Regulation B requirements on how information is obtained and retained in the credit application process. See
12 C.F.R. § 1002.5(b)–(d), 1002.12(a)(2).
89 42 U.S.C. §§ 2000e et seq. (2014). The Civil Rights Act of 1964 also applies to education, voting, and public
accommodations.
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the Americans with Disabilities Act,90 the Age Discrimination in Employment Act (“ADEA”),91 the Fair
Housing Act (“FHA”),92 and the Genetic Information Nondiscrimination Act (“GINA”).93 These laws
prohibit discrimination based on protected characteristics such as race, color, sex or gender, religion, age,
disability status, national origin, marital status, and genetic information.94
Companies should review these laws and take steps to ensure their use of big data analytics complies
with the discrimination prohibitions that may apply. This section discusses some examples of relevant
considerations under these laws related to employment and credit, as highlighted in the workshop.
To prove a violation of federal equal credit or employment opportunity laws, plaintiffs typically must
show “disparate treatment” or “disparate impact.”95 Disparate treatment occurs when an entity, such as
a creditor or employer, treats an applicant differently based on a protected characteristic such as race or
national origin.96 Systemic disparate treatment occurs when an entity engages in a pattern or practice of
differential treatment on a prohibited basis.97 In some cases, the unlawful differential treatment could be
based on big data analytics.98 For example, an employer may not disfavor a particular protected group
because big data analytics show that members of this protected group are more likely to quit their jobs
within a five-year period.99 Similarly, a lender cannot refuse to lend to single persons or offer less favorable
terms to them than married persons even if big data analytics show that single persons are less likely to repay
loans than married persons. Evidence of such violations could include direct evidence of the reasons for
the company’s choices, or circumstantial evidence, such as significant statistical disparities in outcomes for
protected groups that are unexplained by neutral factors.

90 42 U.S.C. §§ 12101 et seq. (2014).
91 29 U.S.C. §§ 621 et seq. (2014).
92 42 U.S.C. §§ 3601 et seq. (2014).
93 42 U.S.C. §§ 2000ff et seq. (2014).

GINA also applies to health insurance.

94 A number of different agencies have the authority to enforce the various equal opportunity laws. The Equal Employment
Opportunity Commission, for example, is responsible for enforcing Title VII of the Civil Rights Act of 1964 (along with
the Department of Justice (“DOJ”)), the Age Discrimination in Employment Act of 1967, and GINA. The Department of
Housing and Urban Development and the DOJ enforce the FHA. The FTC, DOJ, and the Consumer Financial Protection
Bureau (“CFPB”), among other agencies, enforce ECOA and its implementing Regulation B.
95 See, e.g., Big Data Tr. 168–170 (Carol Miaskoff). Disparate impact claims are not permitted under Title II of GINA.
Background Information for EEOC Notice of Proposed Rulemaking on Title II of the Genetic Information Nondiscrimination Act
of 2008, U.S. Equal Emp’t Opportunity Comm’n, http://www.eeoc.gov/policy/docs/qanda_geneticinfo.html (last modified
May 12, 2009).
96 See, e.g., 29 U.S.C. § 623(a)(1); 42 U. S. C. § 2000e–2(k)(1)(A)(i); 42 U.S.C. § 12112(b)(1); 12 C.F.R. Part 1002 Supp. I §
1002.4(a)–1.
97 See, e.g., Int’l Bhd. of Teamsters v. United States, 431 U.S. 324, 334–35 (1977).
98 See, e.g., Big Data Tr. 168–170 (Carol Miaskoff).
99 Cf. id. (explaining how the various equal opportunity laws may apply to big data analytics).
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Practices that have a “disparate impact” on protected classes may also violate equal credit or employment
opportunity laws.100 While specific disparate impact standards vary depending on the applicable law, in
general, disparate impact occurs when a company employs facially neutral policies or practices that have a
disproportionate adverse effect or impact on a protected class,101 unless those practices or policies further a
legitimate business need102 that cannot reasonably be achieved by means that have less disparate an impact.103
Disparate impact analysis has important implications for big data.104 Under such an analysis, a
company that avoids, for example, expressly screening job applicants based on gender and instead uses big
data analytics to screen job applicants in a way that has a disparate impact on women may still be subject
to certain equal employment opportunity laws, if the screening does not serve a legitimate business need
or if the need can reasonably be achieved by another means with a smaller disparate impact.105 Likewise,
if a company makes credit decisions based on zip codes, it may be violating ECOA if the decisions have
a disparate impact on a protected class and are not justified by a legitimate business necessity.106 Even if
evidence shows the decisions are justified by a business necessity, if there is a less discriminatory alternative,
the decisions may still violate ECOA.107
100 See, e.g., 29 U.S.C. § 631(a); 42 U.S.C. § 2000e–2 (k); 42 U.S.C. § 12112(b)(6); 24 C.F.R. § 100.500; 12 C.F.R. Part 1002
Supp. I § 1002.6(a)–2. On June 25, 2015, the Supreme Court in Texas Department of Housing and Community Affairs v.
Inclusive Communities Project, Inc., 135 S.Ct. 2507 (2015), held that the disparate impact theory is valid under the FHA.
101 See, e.g., 12 C.F.R. § 1002.6 (citing Griggs v. Duke Power Co., 401 U.S. 424 (1971), and Albemarle Paper Co. v. Moody, 422
U.S. 405, 430–31 (1975)); 12 C.F.R. Part 1002 Supp. I § 1002.6(a)–2; Policy Statement on Discrimination in Lending, 59
Fed. Reg. 18,266, 18,268 (Apr. 14, 1994).
102 See, e.g., Tex. Dep’t of Cmty. Affairs v. Burdine, 450 U.S. 248, 256–58 (1981); N.Y. City Transit Auth. v. Beazer, 440 U.S.
568, 587 (1979); Zamlen v. City of Cleveland, 906 F.2d 209, 218–20 (6th Cir. 1990); Evans v. City of Evanston, 881 F.2d
382, 383 (7th Cir. 1989); Aguilera v. Cook County Police & Corr. Merit Bd., 760 F.2d 844, 846–47 (7th Cir. 1985). See
also 12 C.F.R. § 1002.6(a). However, with respect to ADEA cases, the formulation applied by courts is slightly different. See,
e.g., Smith v. City of Jackson, 544 U.S. 228, 243 (2005) (holding that the “reasonable factor other than age” test, rather than
the business necessity test, is the appropriate standard for determining lawfulness of a practice that disproportionally affects
older workers under the ADEA). See also Questions and Answers on EEOC Final Rule on Disparate Impact and “Reasonable
Factors Other Than Age” Under the Age Discrimination Employment Act of 1967, U.S. Equal Emp’t Opportunity Comm’n,
http://www.eeoc.gov/laws/regulations/adea_rfoa_qa_final_rule.cfm (last visited on Dec. 28, 2015).
103 See, e.g., Albermarle Paper, 422 U.S. at 425; Int’l Bhd. of Elec. Workers, AFL-CIO, Local Unions Nos. 605 & 985 v. Miss.
Power & Light Co., 442 F.3d 313, 318–19 (5th Cir. 2006); Smith v. City of Des Moines, Iowa, 99 F.3d 1466, 1473 (8th Cir.
1996); Contreras v. City of Los Angeles, 656 F.2d 1267, 1285 (9th Cir. 1981); El v. Se. Pa. Transp. Auth., 418 F. Supp. 2d
659, 672 (E.D. Pa. 2005) aff’d, 479 F.3d 232 (3d Cir. 2007).
104 Big data can also facilitate the identification of disparate impact. See infra notes 145–47 and accompanying text.
105 See, e.g., Big Data Tr. 170 (Carol Miaskoff).
106 The use of zip codes can also raise concerns of redlining, a form of discrimination involving differential treatment on the
basis of the race, color, national origin, or other protected characteristic of residents of those areas in which the credit seeker
resides, or will reside, or in which residential property to be mortgaged is located. The CFPB and DOJ recently concluded a
redlining enforcement action against Hudson City Savings Bank. See Complaint, CFPB v. Hudson City Sav. Bank, No. 1507056 (D.N.J. Sept. 24, 2015), http://files.consumerfinance.gov/f/201509_cfpb_hudson-city-joint-complaint.pdf. See also
Consumer Fin. Protection Bureau, CFPB Examination Procedures: ECOA Baseline Review Modules 16–18 (2013),
http://files.consumerfinance.gov/f/201307_cfpb_ecoa_baseline-review-module-fair-lending.pdf.
107 The examples above are illustrative and do not necessarily provide an exhaustive list of all ways that big data could have a
disparate impact on consumers.
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The FTC’s enforcement actions include dozens of consent orders resolving alleged violations of ECOA.
Some of these cases have been based on a disparate treatment theory. For example, ECOA prohibits
discrimination against applicants who are receiving public assistance.108 The Commission has brought cases
against lenders that allegedly excluded public assistance income in deciding whether to extend credit.109
Likewise, ECOA prohibits discounting or refusing to consider income on the basis of marital status.110
The FTC has brought cases against lenders that allegedly failed to aggregate the income of unmarried joint
applicants, while combining incomes for applicants who were married.111
The FTC also has alleged discrimination under a disparate impact legal standard under ECOA. For
example, the FTC settled two cases alleging that lenders failed to appropriately monitor loan officers
whose mortgage loans resulted in minority applicants’ being charged higher prices than non-Latino white
applicants.112 The Commission alleged that the statistically significant pricing disparities could not be
explained by any legitimate underwriting risk factors or credit characteristics of the applicants.
Workshop discussions focused in particular on whether advertising could implicate equal opportunity
laws.113 For example, suppose big data analytics show that single women are more likely to apply for
subprime credit products. Would targeting advertisements for these products to single women violate
ECOA?114 Certainly, prohibiting single women from applying for a prime credit card based on their marital
status would violate ECOA.115 But what if a single woman would qualify for the prime product, but because
of big data analytics, the subprime product with a higher interest rate is the only one advertised to her?
In most cases, a company’s advertisement to a particular community for a credit offer that is open to
all to apply is unlikely, by itself, to violate ECOA, absent disparate treatment or an unjustified disparate

108 15 U.S.C. § 1691(a)(2).
109 See, e.g., Complaint, United States v. Franklin Acceptance Corp., No. 99-cv-2435 (E.D. Penn. filed May 13, 1999), https://
www.ftc.gov/sites/default/files/documents/cases/1999/05/franklincmp.htm.
110 15 U.S.C. § 1691(a)(1).
111 See, e.g., Complaint, United States v. Ford Motor Credit Co., No. 99-cv-57887 (GEW) (E.D. Mich. filed Dec. 9, 1999),
https://www.ftc.gov/sites/default/files/documents/cases/1999/12/fordmotorcompanyfederalcourtcomplaint.pdf.
112 See Complaint, FTC v. Gateway Diversified Funding Mortg. Servs., No. 08-5805 (E.D. Pa. filed Dec. 16, 2008), https://
www.ftc.gov/sites/default/files/documents/cases/2008/12/081216gatewaycmpt.pdf; Complaint, FTC v. Golden Empire
Mortgage, Inc., No. 09-03227 CAS(SHx) (C.D. Cal. filed May 7, 2009), https://www.ftc.gov/sites/default/files/documents/
cases/2009/05/090511gemcmpt.pdf.
113 See, e.g., Big Data Tr. 179–83 (Peter Swire), 187–90 (Peter Swire, Leonard Chanin, and C. Lee Peeler in conversation),
204–05 (Peter Swire), 268–69 (Christopher Calabrese).
114 In the context of mortgage advertising, creditors should also consider the FHA. 42 U.S.C. §§ 3601–3631; 24 C.F.R. Parts
100, 103, and 104. Regulations that implement the FHA prohibit “[f ]ailing or refusing to provide to any person information
regarding the availability of loans or other financial assistance, application requirements, procedures or standards for the
review and approval of loans or financial assistance, or providing information which is inaccurate or different from that
provided others, because of race, color, religion, sex, handicap, familial status, or national origin.” 24 C.F.R. § 100.120(b)(1).
115 15 U.S.C. § 1691(a)(1).
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impact in subsequent lending.116 Nevertheless, companies should proceed with caution in this area. In
credit transactions,117 Regulation B, which is the implementing regulation for ECOA, prohibits creditors118
from making oral or written statements, in advertising or otherwise, to applicants or prospective applicants
that would discourage on a prohibited basis a reasonable person from making or pursuing an application.119
With respect to prescreened solicitations, Regulation B also requires creditors to maintain records of the
solicitations and the criteria used to select potential recipients.120 Advertising and marketing practices
could impact a creditor’s subsequent lending patterns and the terms and conditions of the credit received
by borrowers, even if credit offers are open to all who apply. In some cases, the DOJ has cited a creditor’s
advertising choices as evidence of discrimination.121
Ultimately, as with the FCRA, the question of whether a practice is unlawful under equal opportunity
laws is a case-specific inquiry. Accordingly, companies should proceed with caution if their practices could
suggest disparate treatment or have a demonstrable disparate impact based on protected characteristics.
3. The Federal Trade Commission Act
Section 5 of the Federal Trade Commission Act (“Section 5”) prohibits unfair or deceptive acts or practices
in or affecting commerce.122 Unlike the FCRA or equal opportunity laws, Section 5 is not confined to particular
market sectors but is generally applicable to most companies acting in commerce.123 Under Section 5, an act
or practice is deceptive if it involves a material statement or omission that is likely to mislead a consumer acting
reasonably under the circumstances.124 For example, if a company violates a material promise—whether that

116 See, e.g., Big Data Tr. 178–191 (Peter Swire, C. Lee Peeler, and Leonard Chanin in conversation).
117 Under Regulation B, credit transaction means “every aspect of an applicant’s dealings with a creditor regarding an application
for credit or an existing extension of credit (including, but not limited to, information requirements; investigation procedures;
standards of creditworthiness; terms of credit; furnishing of credit information; revocation, alteration, or termination of
credit; and collection procedures).” 12 C.F.R. § 1002.2(m).
118 Under Regulation B, a creditor “does not include a person whose only participation in a credit transaction involves honoring
a credit card.” Id. § 1002.2(l).
119 Id. § 1002.4(b).
120 Id. § 1002.12(b)(7).
121 See, e.g., Complaint, United States v. First United Sec. Bank, No. 1 09-cv-00644 (S.D. Ala. filed Sept. 30, 2009), http://www.
justice.gov/sites/default/files/crt/legacy/2010/12/14/fusbcomp.pdf.
122 15 U.S.C. § 45(a)(1) (2012).
123 The FTC’s consumer protection mandate is broad. Under Section 5 of the FTC Act, 15 U.S.C. § 45, the Commission has
the power to prevent “persons, partnerships, and corporations” from using unfair or deceptive acts or practices in or affecting
commerce, with certain limited exceptions. Those exceptions include: (1) banks and savings and loan institutions as described
in 15 U.S.C. § 57a(f )(2) and (3); (2) federal credit unions as described in 15 U.S.C. § 57a(f )(4); (3) common carrier
activities subject to subtitle IV of title 49 and the Communications Act of 1934; and (4) air carriers and foreign air carriers.
124 FTC Policy Statement on Deception, 103 F.T.C. 110, 174 (1984) (appended to Cliffdale Assocs., Inc., 103 F.T.C. 110, 174
(1984)). See also POM Wonderful LLC, No. C-9344, 2013 WL 268926, at *18 (F.T.C. Jan. 16, 2013).
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promise is to refrain from sharing data with third parties,125 to provide consumers choices about sharing,126 or
to safeguard consumers’ personal information127—it will likely be engaged in a deceptive practice under
Section 5.
Likewise, a failure to disclose material information may violate Section 5. In CompuCredit, for instance,
the FTC included an allegation in the complaint that although a credit card marketing company touted
the ability of consumers to use the card for cash advances, it deceptively failed to disclose that, based on a
behavioral scoring model, consumers’ credit lines would be reduced if they used their cards for such cash
advances or if they used their cards for certain types of transactions, including marriage counseling, bars and
nightclubs, pawn shops, and massage parlors.128 Among other things, the settlement prohibits CompuCredit
from making misrepresentations to consumers in the marketing of credit cards, including misrepresentations
about the amount of available credit.129
In addition, under Section 5, an act or practice is unfair if it is likely to cause substantial consumer
injury, the injury is not reasonably avoidable by consumers, and the injury is not outweighed by benefits to
consumers or competition.130 One example of a potentially unfair practice is the failure to reasonably secure
consumers’ data where that failure is likely to cause substantial injury.131 Companies that maintain big data
on consumers should take care to reasonably secure that data commensurate with the amount and sensitivity
125 See, e.g., Goldenshores Techs., LLC, No. C-4446 (F.T.C. Mar. 31, 2014), https://www.ftc.gov/system/files/documents/
cases/140409goldenshoresdo.pdf; FTC v. Myspace LLC, No. C-4369 (F.T.C. Aug. 30, 2012), https://www.ftc.gov/sites/
default/files/documents/cases/2012/09/120911myspacedo.pdf.
126 See, e.g., Compete, Inc., No. D-4384 (F.T.C. Feb. 20, 2013), https://www.ftc.gov/sites/default/files/documents/
cases/2013/02/130222competedo.pdf; United States v. Path, Inc., No. C-13-0448 (N.D. Cal. Feb. 8, 2013), https://www.
ftc.gov/sites/default/files/documents/cases/2013/02/130201pathincdo.pdf; Google Inc., No. C-4336 (F.T.C. Oct. 13, 2011),
https://www.ftc.gov/sites/default/files/documents/cases/2011/10/111024googlebuzzdo.pdf; Facebook, Inc., No. C-4365
(F.T.C. July 27, 2012), https://www.ftc.gov/sites/default/files/documents/cases/2012/08/120810facebookdo.pdf; Chitika,
Inc., No. C-4324 (F.T.C. June 7, 2011), https://www.ftc.gov/sites/default/files/documents/cases/2011/06/110617chitikado.
pdf.
127 See, e.g., Snapchat, Inc., C-4501 (F.T.C. Dec. 23, 2014), https://www.ftc.gov/system/files/documents/
cases/141231snapchatdo.pdf; Fandango, LLC, No. C-4481 (F.T.C. Aug. 13, 2014), https://www.ftc.gov/system/files/
documents/cases/140819fandangodo.pdf; Credit Karma, Inc., C-4480 (F.T.C. Aug. 13, 2014), https://www.ftc.gov/system/
files/documents/cases/1408creditkarmado.pdf; Twitter, Inc., No. C-4316 (F.T.C. Mar. 2, 2011), https://www.ftc.gov/sites/
default/files/documents/cases/2011/03/110311twitterdo.pdf; Reed Elsevier Inc., No. C-4226 (F.T.C. July 29, 2008), https://
www.ftc.gov/sites/default/files/documents/cases/2008/08/080801reeddo.pdf.
128 Complaint, CompuCredit, No. 1:08-cv-1976-BBM-RGV (N.D. Ga. filed June 10, 2008), https://www.ftc.gov/sites/default/
files/documents/cases/2008/06/080610compucreditcmplt.pdf.
129 Id.
130 15 U.S.C. § 45(n) (2012). See also FTC Policy Statement on Unfairness (appended to Int’l Harvester Co., 104 F.T.C. 949,
1070 (1984)).
131 See, e.g., GMR Transcription Servs., Inc., No. C-4482 (F.T.C. Aug. 14, 2014), https://www.ftc.gov/system/files/documents/
cases/140821gmrdo.pdf; GeneWize Life Scis., Inc., No. C-4457 (F.T.C. May 8, 2014), https://www.ftc.gov/system/files/
documents/cases/140512foruintdo.pdf; HTC Am., Inc., No. C-4406 (F.T.C. June 25, 2013), https://www.ftc.gov/sites/
default/files/documents/cases/2013/07/130702htcdo.pdf; Compete, No. C-4384 (F.T.C. Feb. 20, 2013), https://www.ftc.gov/
sites/default/files/documents/cases/2013/02/130222competedo.pdf; Upromise, Inc., No. C-4351 (F.T.C. Mar. 27, 2012),
https://www.ftc.gov/sites/default/files/documents/cases/2012/04/120403upromisedo.pdf.
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of the data at issue, the size and complexity of the company’s operations, and the cost of available security
measures.132 For example, a company that maintains Social Security numbers or medical information about
individual consumers should have particularly robust security measures as compared to a company that
maintains consumers’ names only.
Another example of a potentially unfair practice that the Commission has challenged is the sale of data
to customers that a company knows or has reason to know will use the data for fraudulent purposes. The
Commission’s cases against Sequoia One and ChoicePoint are instructive in this regard. In Sequoia One, the
FTC’s complaint alleges that the company sold the personal information of financially distressed payday loan
applicants—including Social Security numbers, financial account numbers, and bank routing numbers—to
non-lender third-parties and one of these third parties used the information to withdraw millions of dollars
from consumers’ accounts without their authorization.133
In ChoicePoint, the Commission alleged that the company sold the personal information of more than
163,000 consumers to identity thieves posing as legitimate subscribers, despite obvious red flags that should
have alerted the company to the potential fraud. 134 As these cases show, at a minimum, companies must not
sell their big data analytics products to customers if they know or have reason to know that those customers
will use the products for fraudulent purposes.
Section 5 may also apply under similar circumstances if products are sold to customers that use the
products for discriminatory purposes.135 The inquiry will be fact-specific, and in every case, the test will be
whether the company is offering or using big data analytics in a deceptive or unfair way.

132 See generally Fed. Trade Comm’n, Start With Security: A Guide For Business (2015), https://www.ftc.gov/system/files/
documents/plain-language/pdf0205-startwithsecurity.pdf.
133 FTC v. Sequoia One, LLC, No. 2:15-cv-01512 (D. Nev. Aug. 10, 2015), https://www.ftc.gov/system/files/documents/case
s/150812sequoiaonemcdonnellstip.pdf; Complaint, Sequoia One, No. 2-15-cv-01512 (D. Nev. filed Aug. 7, 2015), https://
www.ftc.gov/system/files/documents/cases/150812sequoiaonecmpt.pdf. See also Press Release, Fed. Trade Comm’n, FTC
Charges Data Broker with Facilitating the Theft of Millions of Dollars from Consumers’ Accounts (Dec. 23, 2014), https://
www.ftc.gov/news-events/press-releases/2014/12/ftc-charges-data-broker-facilitating-theft-millions-dollars. In LeapLab, the
Commission’s complaint alleges that the company bought payday loan applications of financially strapped consumers, and
then sold that information—including Social Security numbers and financial account numbers—to marketers whom it knew
had no legitimate need for it. Complaint at 5–10, LeapLab, LLC, No. 2:14-cv-02750 (D. Ariz. filed Dec. 22, 2014), https://
www.ftc.gov/system/files/documents/cases/141223leaplabcmpt.pdf. One of these marketers allegedly used the information to
withdraw millions of dollars from consumers’ accounts without their authorization. Id. at 9–10.
134 United States v. ChoicePoint, Inc., No. 1:06-cv-0198-JTC (N.D. Ga. Feb. 15, 2006), https://www.ftc.gov/sites/default/files/
documents/cases/2006/01/stipfinaljudgement.pdf.
135 Cf. Data Brokers Report, supra note 7, at 56.
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Questions for Legal Compliance
In light of these existing laws, companies already using or considering engaging in big data
analytics should, among other things, consider the following:
 If you compile big data for others who will use it for eligibility decisions (such as credit,
employment, insurance, housing, government benefits, and the like), are you complying with
the accuracy and privacy provisions of the FCRA? FCRA requirements include requirements
to (1) have reasonable procedures in place to ensure the maximum possible accuracy of the
information you provide, (2) provide notices to users of your reports, (3) allow consumers to
access information you have about them, and (4) allow consumers to correct inaccuracies.
 If you receive big data products from another entity that you will use for eligibility decisions,
are you complying with the provisions applicable to users of consumer reports? For
example, the FCRA requires that entities that use this information for employment purposes
certify that they have a “permissible purpose” to obtain it, certify that they will not use it in a
way that violates equal opportunity laws, provide pre-adverse action notice to consumers,
and thereafter provide adverse action notices to those same consumers.
 If you are a creditor using big data analytics in a credit transaction, are you complying with
the requirement to provide statements of specific reasons for adverse action under ECOA?
Are you complying with ECOA requirements related to requests for information and record
retention?
 If you use big data analytics in a way that might adversely affect people in their ability to
obtain credit, housing, or employment:
•• Are you treating people differently based on a prohibited basis, such as race or national
origin?
•• Do your policies, practices, or decisions have an adverse effect or impact on a member
of a protected class, and if they do, are they justified by a legitimate business need that
cannot reasonably be achieved by means that are less disparate in their impact?
 Are you honoring promises you make to consumers and providing consumers material
information about your data practices?
 Are you maintaining reasonable security over consumer data?
 Are you undertaking reasonable measures to know the purposes for which your customers
are using your data?
•• If you know that your customer will use your big data products to commit fraud, do not
sell your products to that customer. If you have reason to believe that your data will be
used to commit fraud, ask more specific questions about how your data will be used.
•• If you know that your customer will use your big data products for discriminatory
purposes, do not sell your products to that customer. If you have reason to believe that
your data will be used for discriminatory purposes, ask more specific questions about
how your data will be used.
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B. Special Policy Considerations Raised by Big Data Research
Workshop and seminar panelists, academics, and others have also engaged in important research in
the field of big data.136 Some of this research has focused on how big data analytics could negatively affect
low-income and underserved populations.137 Researchers note there is a potential for incorporating errors
and biases at every stage, from choosing the data set used to make predictions, to defining the problem
to be addressed through big data, to making decisions based on the results of big data analysis.138 While
having the ability to use more data can increase the power of the analysis, simply adding more data does
not necessarily correct inaccuracies or remove biases. In addition, the complexity of the data and statistical
models can make it difficult for analysts to fully understand and explain the underlying model or its results.
Even when data analysts are very careful, the results of their analysis may affect particular sets of individuals
differently because their models may use variables that turn out to operate no differently than proxies for
protected classes.139 Or researchers may simply lack information that would allow them to determine
whether their results have such effects. Numerous researchers and commenters discuss how big data could
be used in the future to the disadvantage of low-income and underserved communities and adversely affect
consumers on the basis of legally protected characteristics in hiring, housing, lending, and other processes.140
136 See generally Robinson + Yu Comment #00080, supra note 53; Ctr. for Data Innovation Comment #00055, supra note
8; Comment #00042 from Peter Swire, Ga. Inst. of Tech. & Future of Privacy Forum, to Fed. Trade Comm’n (Sept. 15,
2014), https://www.ftc.gov/system/files/documents/public_comments/2014/09/00042-92638.pdf; Future of Privacy Forum
Comment #00027, supra note 23; Ctr. on Privacy & Tech. at Geo. L. Comment #00024, supra note 8; Nat’l Consumer L.
Ctr. Comment #00018, supra note 1; N.Y.U. Info. L. Inst. Comment #00015, supra note 8; World Privacy Forum Comment
#00014, supra note 19; Tech. Pol’y Inst. Comment #00010, supra note 8; Ctr. for Dig. Democracy & U.S. PIRG Educ. Fund
Comment #00003, supra note 8.
137 See, e.g., Solon Barocas & Andrew Selbst, Big Data’s Disparate Impact, 104 Cal. Law R. _ (forthcoming 2016), http://papers.
ssrn.com/sol3/papers.cfm?abstract_id=2477899##; Alex Rosenblat et al., Networked Employment Discrimination, (Data &
Society Research Inst.,Working Paper Oct. 8, 2014), http://www.datasociety.net/pubs/fow/EmploymentDiscrimination.pdf;
Gary Marcus & Ernest Davis, Eight (No, Nine!) Problems With Big Data, N.Y. Times (Apr. 6, 2014), http://www.nytimes.
com/2014/04/07/opinion/eight-no-nine-problems-with-big-data.html?_r=0; Tim Harford, Big Data: Are We Making a Big
Mistake?, FT Magazine (Mar. 28, 2014), http://www.ft.com/intl/cms/s/2/21a6e7d8-b479-11e3-a09a-00144feabdc0.html.
See generally Joseph Turow, The Daily You: How the New Advertising Industry is Defining Your Identity and Your
Worth (2012).
138 See, e.g., Big Data Tr. 19–25 (Solon Barocas). See also Nat’l Consumer L. Ctr. Comment #00018, supra note 1, at 14–15;
World Privacy Forum Comment #00014, supra note 19, at 6–17. See generally Barocas & Selbst, supra note 137.
139 Barocas & Selbst, supra note 137, at 20–22. Researchers note that data mining poses the additional problem of giving
data miners the ability to disguise intentional discrimination as unintentional. Id. at 22–23. See also Paul Ohm, Changing
the Rules: General Principles for Data Use and Analysis, in Privacy, Big Data, and the Public Good: Frameworks for
Engagement 100–02 (Julia Lane et al. eds., 2014). For examples of the kinds of analyses that can be conducted to
detect whether model variables are proxies for protected characteristics, see generally Fed. Trade Comm’n, Credit-Based
Insurance Scores: Impacts on Consumers of Automobile Insurance (2007), http://www.ftc.gov/sites/default/files/
documents/reports/credit-based-insurance-scores-impacts-consumers-automobile-insurance-report-congress-federal-trade/
p044804facta_report_credit-based_insurance_scores.pdf, and Bd. of Governors of the Fed. Reserve Sys., Report to
Congress on Credit Scoring and Its Effects on the Availability and Affordability of Credit (2007), http://www.
federalreserve.gov/boarddocs/rptcongress/creditscore/creditscore.pdf.
140 See generally Robinson + Yu Comment #00080, supra note 53; Am.’s Open Tech. Inst. Comment #00078, supra note 46; Ctr.
for Democracy & Tech. Comment #00075, supra note 61; Am. Civil Liberties Union Comment #00059, supra note 61; Ctr.
on Privacy & Tech. at Geo. L. Comment #00024, supra note 8; Nat’l Consumer L. Ctr. Comment #00018, supra note 1;
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On the other hand, several stakeholders argue that these concerns are overstated.141 Some emphasize that,
to the extent the various steps in data mining lead to disparate impact, these issues are not new—they are
inherent in any statistical analysis.142 Other writers note that, rather than disadvantaging minorities in the
hiring process, big data can help to create “a labor market that’s fairer to people at every stage of their careers.”143
For example, companies can use big data algorithms to find employees from within underrepresented segments
of the population.144 They can also use big data to identify biases so that they can choose candidates based on
merit rather than using mechanisms that depend on the reviewers’ biases.145 Furthermore, as other stakeholders
have noted, big data can help “reduce the rate of ‘false positive’ cases that potentially make disparate treatment a
problem”146 and can help identify whether correlations exist between prices and variables such as race, gender or
ethnicity.147 These stakeholders do not argue that we should ignore discrimination where it occurs; rather, they
argue that we should recognize the potential benefits of big data to reduce discriminatory harm.
Common Sense Media Comment #00016, supra note 8; N.Y.U. Info. L. Inst. Comment #00015, supra note 8; World Privacy
Forum Comment #00014, supra note 19; Ctr. for Dig. Democracy & U.S. PIRG Educ. Fund Comment #00003, supra note
8. See also Barocas & Selbst, supra note 137; Crawford, supra note 39.
141 See, e.g., Big Data Tr. 75 (Gene Gsell). See generally Comment #00081 from Berin Szoka & Tom Struble, TechFreedom,
& Geoffrey Manne & Ben Sperry, Int’l Ctr. for L. & Econ., to Fed. Trade Comm’n (Nov. 3, 2014), https://www.ftc.
gov/system/files/documents/public_comments/2014/11/00081-92956.pdf; Comment #00074 from Howard Fienberg,
Mktg. Research Assoc., to Fed. Trade Comm’n (Oct. 31, 2014), https://www.ftc.gov/system/files/documents/public_
comments/2014/10/00074-92927.pdf; Comment #00070 from Bijan Madhani, Computer & Commc’ns Indus. Assoc., to
Fed. Trade Comm’n (Oct. 31, 2014), https://www.ftc.gov/system/files/documents/public_comments/2014/10/00070-92912.
pdf; NetChoice Comment #00066, supra note 23; Ctr. for Data Innovation Comment #00055, supra note 8; Ctr. for Data
Innovation Comment #00026, supra note 8; Tech. Pol’y Inst. Comment #00010, supra note 8; Viktor Mayer-Schonberger
& Kenneth Cukier, Big Data: A Revolution That Will Transform How We Live, Work, And Think (2013).
142 See, e.g., Dan Gray, Ethics, Privacy and Discrimination in the Age of Big Data, Dataconomy (Dec. 3, 2014), http://
dataconomy.com/ethics-privacy-and-discrimination-in-the-age-of-big-data/. But see Jeff Leek, Why Big Data Is in Trouble:
They Forgot About Applied Statistics, SimplyStats (May 7, 2014), http://simplystatistics.org/2014/05/07/why-big-data-isin-trouble-they-forgot-about-applied-statistics/ (noting that big data users have not given sufficient attention to issues that
statisticians have been thinking about for a long time: sampling populations, multiple testing, bias, and overfitting).
143 See, e.g., Don Peck, They’re Watching You at Work, Atlantic (Dec. 2013), http://www.theatlantic.com/magazine/
archive/2013/12/theyre-watching-you-at-work/354681/.
144 See, e.g., Big Data Tr. 126 (Mark MacCarthy), 251 (Christopher Wolf ). See also Software & Info. Indus. Assoc. Comment
#00067, supra note 2, at 7; Future of Privacy Forum Comment #00027, supra note 23, attached report entitled, Big Data: A
Tool for Fighting Discrimination and Empowering Groups, at 1–2.
145 See, e.g., Anne Loehr, Big Data for HR: Can Predictive Analytics Help Decrease Discrimination in the Workplace?, Huffington
Post (Mar. 23, 2015), http://www.huffingtonpost.com/anne-loehr/big-data-for-hr-can-predi_b_6905754.html.
146 White House Feb. 2015 Report, supra note 56, at 16.
147 Id. at 17. Economists have documented ways that data can help identify discrimination against protected groups in a wide
variety of settings. For example, a randomized experiment changed the names on resumes sent to employers from whitesounding names to African-American sounding names; resumes with white-sounding names were 50 percent more likely to be
called back for an interview. Marianne Bertrand & Sendhil Mullainathan, Are Emily and Greg More Employable Than Lakisha
and Jamal? A Field Experiment on Labor Market Discrimination, 94 Am. Econ. Rev. 991, 991–1013 (2004). Research from
the early days of the Internet found that African-Americans and Latinos paid about 2 percent more for used cars purchased
offline, but paid similar prices for those purchased online; the proffered reason was that individuals were anonymous online.
Fiona Scott Morton et al., Consumer Information and Discrimination: Does the Internet Affect the Pricing of New Cars to Women
and Minorities?, 1 Quantitative Mktg. & Econs. 65, 65–92 (2003). See also Devin Pope & Justin Sydnor, Implementing
Anti-Discrimination Policies in Statistical Profiling Models, 3 Am. Econ. J.: Econ. Pol’y 206, 206–231 (2011), http://faculty.
chicagobooth.edu/devin.pope/research/pdf/Website_Antidiscrimination%20Models.pdf.
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Collectively, this research suggests that big data offers both new potential discriminatory harms and
new potential solutions to discriminatory harms. To maximize the benefits and limit the harms, companies
should consider the questions raised by research in this area. These questions include the following:
1. How representative is your data set?
Workshop participants and researchers note that the data sets, on which all big data analysis relies, may
be missing information about certain populations, e.g., individuals who are more careful about revealing
information about themselves, who are less involved in the formal economy, who have unequal access or
less fluency in technology resulting in a digital divide148 or data desert,149 or whose behaviors are simply not
observed because they are believed to be less profitable constituencies.150
Recent examples demonstrate the impact of missing information about particular populations on data
analytics. For example, Hurricane Sandy generated more than twenty million tweets between October 27
and November 1, 2012.151 If organizations were to use this data to determine where services should be
deployed, the people who needed services the most may not have received them. The greatest number of
tweets about Hurricane Sandy came from Manhattan, creating the illusion that Manhattan was the hub
of the disaster. Very few messages originated from more severely affected locations, such as Breezy Point,
Coney Island, and Rockaway—areas with lower levels of smartphone ownership and Twitter usage. As
extended power blackouts drained batteries and limited cellular access, even fewer tweets came from the
worst hit areas. As one researcher noted, “data are assumed to accurately reflect the social world, but there
are significant gaps, with little or no signal coming from particular communities.”152
Organizations have developed ways to overcome this issue. For example, the city of Boston developed
an application called Street Bump that utilizes smartphone features such as GPS feeds to collect and
report to the city information about road conditions, including potholes. However, after the release of
the application, the Street Bump team recognized that because lower income individuals may be less likely
to carry smartphones, the data was likely not fully representative of all road conditions. If the city had
148 A digital divide refers to the fact that certain populations may not have access to the Internet. See, e.g., Ctr. for Data
Innovation Comment #00055, supra note 8, at 2; Nat’l Consumer L. Ctr. Comment #00018, supra note 1, at 9, 27; Ctr. for
Dig. Democracy & U.S. PIRG Educ. Fund Comment #00003, supra note 8, at 2.
149 Data deserts are geographic “areas characterized by a lack of access to high-quality data that may be used to generate social
and economic benefits.” Ctr. for Data Innovation, Comment #00055, supra note 8, at 3. “[I]f some communities are not
represented in the data, decisions may overlook members of these communities and their unique needs.” Id., attached report
entitled, Wikipedia Edits Reveal America’s Data Deserts, at 1.
150 See, e.g., Big Data Tr. 100–02 (Dr. Nicol Turner-Lee), 256–58 (Daniel Castro). See also Ctr. for Dig. Democracy & U.S.
PIRG Educ. Fund Comment #00003, supra note 8, at 2; Quentin Hardy, Why Big Data Is Not Truth, N.Y. Times (June 1,
2013), http://bits.blogs.nytimes.com/2013/06/01/why-big-data-is-not-truth/?_php=true&_type=blogs&_r=1 (reviewing
a speech provided by Kate Crawford); danah boyd & Kate Crawford, Critical Questions for Big Data, 15 Info., Comm’n &
Soc’y 662, 668–70 (2012), http://dx.doi.org/10.1080/1369118X.2012.678878.
151 See, e.g., Crawford, supra note 39. See also Grinberg et al., supra note 37.
152 Crawford, supra note 39.
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continued relying on the biased data, it might have skewed road services to higher income neighborhoods.
The team addressed this problem by issuing its application to city workers who service the whole city and
supplementing the data with that from the public.153 This example demonstrates why it is important to
consider the digital divide and other issues of underrepresentation and overrepresentation in data inputs
before launching a product or service in order to avoid skewed and potentially unfair ramifications.
2. Does your data model account for biases?
While large data sets can give insight into previously intractable challenges, hidden biases at both the
collection and analytics stages of big data’s life cycle could lead to disparate impact.154 Researchers have
noted that big data analytics “can reproduce existing patterns of discrimination, inherit the prejudice of
prior decision-makers, or simply reflect the widespread biases that persist in society.”155 For example, if
an employer uses big data analytics to synthesize information gathered on successful existing employees
to define a “good employee candidate,” the employer could risk incorporating previous discrimination in
employment decisions into new employment decisions.156 Even prior to the widespread use of big data,
there is some evidence of the use of data leading to the reproduction of existing biases. For example, one
researcher has noted that a hospital developed a computer model to help identify “good medical school
applicants” based on performance levels of previous and existing students, but, in doing so, the model
reproduced prejudices in prior admission decisions.157
Companies can also design big data algorithms that learn from human behavior; these algorithms
may “learn” to generate biased results. For example, one academic found that Reuters and Google queries
for names identified by researchers to be associated with African-Americans were more likely to return
advertisements for arrest records than for names identified by researchers to be associated with white
Americans.158 The academic concluded that determining why this discrimination was occurring was beyond
the scope of her research, but reasoned that search engines’ algorithms may learn to prioritize arrest record
ads for searches of names associated with African-Americans if people click on such ads more frequently than
other ads.159 This could reinforce the display of such ads and perpetuate the cycle.

153 See, e.g., Big Data Tr. 21–22 (Solon Barocas), 259–60 (Michael Spadea). See also Tech. Pol’y Inst. Comment #00010, supra
note 8, at 4 & attached report at 15; White House May 2014 Report, supra note 1, at 51–52.
154 See, e.g., Big Data Tr. 19–25 (Solon Barocas), 40–41 (Joseph Turow).
155 Barocas & Selbst, supra note 137, at 3–4.
156 See, e.g., Big Data Tr. 168–70 (Carol Miaskoff). Cf. Barocas & Selbst, supra note 137, at 9–11.
157 See generally Stella Lowry & Gordon Macpherson, A Blot on the Profession, 296 British Med. J., 657, 657–58 (1988), http://
www.ncbi.nlm.nih.gov/pmc/articles/PMC2545288/pdf/bmj00275-0003.pdf.
158 See generally Latanya Sweeney, Discrimination in Online Ad Delivery, 56 Commc’ns of the ACM 44 (2013), http://papers.
ssrn.com/sol3/papers.cfm?abstract_id=2208240&download=yes. See also Big Data Tr. 64–65 (David Robinson); Robinson +
Yu Comment #00080, supra note 53, at 16–17; N.Y.U. Info. L. Inst. Comment #00015, supra note 8, at 6.
159 Sweeney, supra note 158, at 34. See also Bianca Bosker, Google’s Online Ad Results Guilty of Racial Profiling,
According to New Study, Huffington Post (Feb. 5, 2013), http://www.huffingtonpost.com/2013/02/05/online-
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Companies should therefore think carefully about how the data sets and the algorithms they use have
been generated. Indeed, if they identify potential biases in the creation of these data sets or the algorithms,
companies should develop strategies to overcome them. As noted above, Google changed its interview and
hiring process to ask more behavioral questions and to focus less on academic grades after discovering that
replicating its existing definitions of a “good employee” was resulting in a homogeneous tech workforce.160
More broadly, companies are starting to recognize that if their big data algorithms only consider applicants
from “top tier” colleges to help them make hiring decisions, they may be incorporating previous biases in
college admission decisions.161 As in the examples discussed above, companies should develop ways to use
big data to expand the pool of qualified applicants they will consider.162
3. How accurate are your predictions based on big data?
Some researchers have also found that big data analysis does not give sufficient attention to traditional
applied statistics issues, thus leading to incorrect results and predictions.163 They note that while big data is
very good at detecting correlations, it does not explain which correlations are meaningful.164
A prime example that demonstrates the limitations of big data analytics is Google Flu Trends, a machinelearning algorithm for predicting the number of flu cases based on Google search terms. To predict the spread
of influenza across the United States, the Google team analyzed the top fifty million search terms for indications
that the flu had broken out in particular locations. While, at first, the algorithms appeared to create accurate
predictions of where the flu was more prevalent, it generated highly inaccurate estimates over time.165 This
could be because the algorithm failed to take into account certain variables. For example, the algorithm may
not have taken into account that people would be more likely to search for flu-related terms if the local news
ran a story on a flu outbreak, even if the outbreak occurred halfway around the world. As one researcher has
noted, Google Flu Trends demonstrates that a “theory-free analysis of mere correlations is inevitably fragile.
racial-profiling_n_2622556.html (“[O]ver time, as certain templates are clicked more frequently than others, Google will
attempt to optimize its customer’s ad by more frequently showing the ad that garners the most clicks.”).
160 See supra notes 35–36 and accompanying text. See also Am.’s Open Tech. Inst. Comment #00078, supra note 46, at 60–61.
161 Cf. Matt Richtel, How Big Data Is Playing Recruiter for Specialized Workers, N.Y. Times (Apr. 27, 2013), http://www.nytimes.
com/2013/04/28/technology/how-big-data-is-playing-recruiter-for-specialized-workers.html (noting that some companies
are using technology to find candidates based on their ability to succeed on the job rather than traditional markers, such as a
degree from a top college).
162 The Commission recognizes that, to address data sets that incorporate previous prejudices, companies may need to collect
demographic information about consumers that they would not otherwise collect. If they do collect this information, they
should provide disclosures and choices to consumers where appropriate.
163 See, e.g., David Lazer et al., The Parable of Google Flu: Traps in Big Data Analysis, 343 Sci. 1203, 1203–05 (2014), http://
gking.harvard.edu/files/gking/files/0314policyforumff.pdf; Marcus & Davis, supra note 137; Steve Lohr, Google Flu Trends:
The Limits of Big Data, N.Y. Times (Mar. 28, 2014), http://bits.blogs.nytimes.com/2014/03/28/google-flu-trends-the-limitsof-big-data/?_r=0.
164 See, e.g., Marcus & Davis, supra note 137. Likewise, these researchers note that whenever the source of information for a big
data analysis is itself a product of big data, opportunities for reinforcing errors exist. See id.
165 See supra note 163 and accompanying text. Cf. Tech. Pol’y Inst. Comment #00010, supra note 8, attached report at 5–6.
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If you have no idea what is behind a correlation, you have no idea what might cause that correlation to break
down.”166
As another example, workshop participants discussed the fact that lenders can improve access to credit by
using non-traditional indicators, e.g., rental or utility bill payment history.167 Consumers, however, have the
right to withhold rent if their landlord does not provide heat or basic sanitation services. In these instances,
simply compiling rental payment history would not necessarily demonstrate whether the person is a good
credit risk.168
In some cases, these sources of inaccuracies are unlikely to have significant negative effects on consumers.
For example, it may be that big data analytics shows that 30 percent of consumers who buy diapers will
respond to an ad for baby formula. That response rate may be enough for a marketer to find it worthwhile
to send buyers of diapers an advertisement for baby formula. The 70 percent of consumers who buy diapers
but are not interested in formula can disregard the ad or discard it at little cost. Similarly, consumers who
are interested in formula and who do not buy diapers are unlikely to be substantially harmed because they
did not get the ad.
On the other hand, if big data analytics are used as the basis for access to credit, housing, or other
similar benefits, the potential effects on consumers from inaccuracies could be substantial.169 For example,
suppose big data analytics predict that people who do not participate in social media are 30 percent more
likely to be identity thieves, leading a fraud detection tool to flag such people as “risky.” Suppose further
that a wireless company uses this tool and requires “risky” people to submit additional documentation before
they can obtain a cell phone contract. These people may not be able to obtain the contract if they do not
have the required documentation. And they may never know why they were denied the ability to complete

166 Harford, supra note 137, at 133.
167 See, e.g., Big Data Tr. 51–52 (David Robinson), 83–84 (Mark MacCarthy), 102–06 (Stuart Pratt), 231–32 (Michael Spadea).
See also Software & Info. Indus. Assoc. Comment #00067, supra note 2, at 5–6 and attached report at 7; Tech. Pol’y Inst.
Comment #00010, supra note 8, at 5–6.
168 Some workshop participants and commenters note other challenges of using utility payments as a non-traditional indicator.
See, e.g., Big Data Tr. 51–53 (David Robinson). See also Robinson + Yu Comment #00080, supra note 53, at 10–11; Nat’l
Consumer L. Ctr. Comment #00018, supra note 1, at 13–14; Ctr. for Dig. Democracy & U.S. PIRG Educ. Fund Comment
#00003, supra note 8, at 17.
169 See, e.g., Frank Pasquale, The Dark Market for Personal Data, N.Y. Times (Oct. 16, 2014), http://www.nytimes.
com/2014/10/17/opinion/the-dark-market-for-personal-data.html?module=Search&mabReward=relbias%3Aw; Danielle
Keats Citron, Big Data Should Be Regulated By ‘Technological Due Process,’ N.Y. Times (Aug. 6, 2014), http://www.nytimes.
com/roomfordebate/2014/08/06/is-big-data-spreading-inequality/big-data-should-be-regulated-by-technological-due-process;
Cathy O’Neil, The Dark Matter of Big Data, Mathbabe (June 25, 2014), http://mathbabe.org/2014/06/25/the-darkmatter-of-big-data/; boyd & Crawford, supra note 150, at 670–73; Ylan Q. Mui, Little Known Firms Tracking Data Used in
Credit Scores, Wash. Post (July 16, 2011), http://www.washingtonpost.com/business/economy/little-known-firms-trackingdata-used-in-credit-scores/2011/05/24/gIQAXHcWII_story.html. For the reasons set forth in her separate statement,
Commissioner Ohlhausen believes that to assess properly any risks of harm from big data inaccuracies, such risks must be
evaluated in the context of the competitive process.
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the transaction or be able to correct the information used to flag them as “risky” even if the underlying
information was inaccurate.170
In using big data to make decisions that affect consumers’ ability to complete transactions, companies
should consider the potential benefits and harms, especially where their policies could negatively affect
certain populations.
4. Does your reliance on big data raise ethical or fairness concerns?
Companies should consider performing their own assessment of the factors that go into an analytics
model and balancing the predictive value of the model with fairness considerations.171 Indeed, overreliance
on the predictions of big data analytics could potentially result in a company not thinking critically
about the value, fairness, and other implications of their uses of big data.172 For example, one company
determined that employees who live closer to their jobs stay at these jobs longer than those who live farther
away.173 However, another company decided to exclude this factor from its hiring algorithm because of
concerns about racial discrimination, particularly since different neighborhoods can have different racial
compositions.174
Many companies are not only considering ethical concerns with using big data, but are actively using
big data to advance the interests of minorities and fight discrimination. For example, there are now
recruiting tools available that match companies in search of employees with candidates who hold the
necessary qualifications, but also ensure that those candidates are not limited to particular gender, racial,
and experiential backgrounds.175 Individual companies are also changing their hiring techniques to promote
170 See Data Brokers Report, supra note 7, at 53–54.
171 See, e.g., Big Data Tr. 238–40 (Jeanette Fitzgerald). See generally The Internet Assoc. Comment #00073, supra note 23;
Comment #00071 from Pam Dixon, World Privacy Forum, to Fed. Trade Comm’n (Oct. 31, 2014), https://www.ftc.gov/
system/files/documents/public_comments/2014/10/00071-92911.pdf; Computer & Commc’ns Indus. Assoc. Comment
#00070, supra note 141; Consumer Elecs. Assoc. Comment #00068, supra note 61; Intel Corp. Comment #00062, supra
note 61; Comment #00060 from Yael Weinman, Info. Tech. Indus. Council, to Fed. Trade Comm’n (Oct. 27, 2014), https://
www.ftc.gov/system/files/documents/public_comments/2014/10/00060-92877.pdf; Info. Accountability Found. Comment
#00049, supra note 2; Comment #00048 from Bojana Bellamy & Markus Heyder, Ctr. for Info. Pol’y Leadership, to Fed.
Trade Comm’n (Oct. 8, 2014), https://www.ftc.gov/system/files/documents/public_comments/2014/10/00048-92775.pdf;
Future of Privacy Forum Comment #00027, supra note 23.
172 See, e.g., Michael Schrage, Big Data’s Dangerous New Era of Discrimination, Harv. Bus. Rev. (Jan. 29, 2014), https://hbr.
org/2014/01/big-datas-dangerous-new-era-of-discrimination/. Cf. Alessandro Acquisti et al., Face Recognition and Privacy in
the Age of Augmented Reality, 6 J. of Privacy & Confidentiality 1–20 (2014), http://repository.cmu.edu/cgi/viewcontent.
cgi?article=1122&context=jpc (showing that big data analytics can now identify strangers online (on a dating site where
individuals protect their identities by using pseudonyms) and offline (in a public space), based on photos made publicly
available on a social network site, and then infer additional and sensitive information about those consumers with relative
ease).
173 See, e.g., Robinson + Yu Comment #00080, supra note 53, at 15. See also Joseph Walker, Meet The New Boss: Big Data, Wall
St. J. (Sept. 20, 2012), http://online.wsj.com/news/articles/SB10000872396390443890304578006252019616768.
174 See supra note 173.
175 See, e.g., Future of Privacy Forum Comment #00027, supra note 23, attached report entitled, Big Data: A Tool for
Fighting Discrimination and Empowering Groups, at 1.
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diversity.176 Xerox now uses an online evaluation tool developed by a data analytics firm to assess applicants,
in addition to conducting interviews, to determine which applicants are most qualified for available
jobs.177 In developing this new assessment process, Xerox also learned that previous similar employment
experience—one of the few criteria that Xerox had explicitly prioritized in the past—turns out to have no
bearing on either productivity or retention.178
In addition, state and local government entities are using big data to help underrepresented communities
obtain better municipal services. For example, states are using big data to identify the needs of lesbian, gay,
bisexual, and transgender individuals and to create more tailored approaches to reduce health disparities
impacting these individuals.179 And big data was used to convince a city to redraw its boundaries to extend
city services to historically African-American neighborhoods.180 As these examples show, organizations can
use big data in ways that provide opportunity to underrepresented and underserved communities.

Summary of Research Considerations
In light of this research, companies already using or considering engaging in big data analytics
should:
 Consider whether your data sets are missing information from particular populations and, if
they are, take appropriate steps to address this problem.
 Review your data sets and algorithms to ensure that hidden biases are not having an
unintended impact on certain populations.
 Remember that just because big data found a correlation, it does not necessarily mean
that the correlation is meaningful. As such, you should balance the risks of using those
results, especially where your policies could negatively affect certain populations. It may be
worthwhile to have human oversight of data and algorithms when big data tools are used to
make important decisions, such as those implicating health, credit, and employment.
 Consider whether fairness and ethical considerations advise against using big data in
certain circumstances. Consider further whether you can use big data in ways that advance
opportunities for previously underrepresented populations.

176 See, e.g., Tim Smedley, Forget the CV, Data Decide Careers, Fin. Times (July 9, 2014), http://www.ft.com/cms/s/2/e3561cd0dd11-11e3-8546-00144feabdc0.html#axzz373wnekp7.
177 See, e.g., Peck, supra note 143.
178 Id.
179 See, e.g., Future of Privacy Forum Comment #00027, supra note 23, attached report entitled, Big Data: A Tool for
Fighting Discrimination and Empowering Groups, at 4; Computer & Commc’ns Indus. Assoc. Comment #00070,
supra note 141, at 6–7. See also Laura Nahmias, State Agencies Launch LGBT Data-Collection Effort, Politico N.Y. (July 24,
2014), http://www.capitalnewyork.com/article/albany/2014/07/8549536/state-agencies-launch-lgbt-data-collection-effort.
180 See, e.g., Future of Privacy Forum Comment #00027, supra note 23, attached report entitled, Big Data: A Tool for
Fighting Discrimination and Empowering Groups, at 3.
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V. Conclusion
Big data will continue to grow in importance, and it is undoubtedly improving the lives of underserved
communities in areas such as education, health, local and state services, and employment. Our collective
challenge is to make sure that big data analytics continue to provide benefits and opportunities to consumers
while adhering to core consumer protection values and principles. For its part, the Commission will
continue to monitor areas where big data practices could violate existing laws, including the FTC Act, the
FCRA, and ECOA, and will bring enforcement actions where appropriate. In addition, the Commission
will continue to examine and raise awareness about big data practices that could have a detrimental impact
on low-income and underserved populations and promote the use of big data that has a positive impact on
such populations. Given that big data analytics can have big consequences, it is imperative that we work
together—government, academics, consumer advocates, and industry—to help ensure that we maximize big
data’s capacity for good while identifying and minimizing the risks it presents.
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Appendix:
Separate Statement of Commissioner Maureen K. Ohlhausen
Big Data: A Tool for Inclusion or Exclusion?
January 6, 2016
I support today’s report on big data as a useful contribution to the ongoing policy discussion about the
effect of big data analysis on low-income, disadvantaged, and vulnerable consumers. One part of the report
summarizes the concerns of several privacy advocates and academics over the potential inaccuracies of big
data analytics. I write separately to emphasize the importance of evaluating these opinions in the context of
market and competitive forces that affect all companies using big data analytics.
The report details the use of big data as it affects low-income, disadvantaged, or vulnerable consumers.
Importantly, the report describes some of the many ways companies are already using big data to benefit
such consumers—and others. The report also recognizes big data’s massive potential benefits. In addition,
the report sketches the legal landscape implicated by big data and offers questions that companies may find
useful as they apply big data techniques to solve their business challenges.
The report also describes certain concerns about big data tools raised by some consumer advocates and
researchers. Specifically, some fear that big data analysis will produce inaccurate or incomplete results, and
that actions based on such flawed analysis will harm low-income, disadvantaged, or vulnerable consumers.1
For example, some worry that companies may use inaccurate big data analysis to deny opportunities to
otherwise eligible low-income or disadvantaged consumers, or to fail to advertise high-quality lending
products to eligible low-income customers.2
Concerns about the effects of inaccurate data are certainly legitimate, but policymakers must evaluate
such concerns in the larger context of the market and economic forces companies face. Businesses have
strong incentives to seek accurate information about consumers, whatever the tool. Indeed, businesses use
big data specifically to increase accuracy. Our competition expertise tells us that if one company draws
incorrect conclusions and misses opportunities, competitors with better analysis will strive to fill the gap.3
1

Fed. Trade Comm’n, Big Data: A Tool for Inclusion or Exclusion? Understanding the Issues 8–11, 25–27
(2016). The report also references other concerns that big data analysis will be too accurate: companies will understand their
consumers too well and misuse that data to the consumer’s detriment. Market forces also constrain many such potential
harms, but other such harms could actually undermine market forces. For example, the report describes concerns that
unscrupulous businesses will use big data techniques to develop “sucker lists” of consumers particularly vulnerable to scams
and misleading offers. The report does a good job laying out the existing legal framework that applies to such harmful uses.

2

Id. at 9–11.

3

A real world example of the competitive advantages of novel but accurate application of data analytics was famously
chronicled in the book (and movie) Moneyball. See Michael Lewis, Moneyball: The Art of Winning an Unfair Game
(2004). Oakland’s strategy succeeded precisely because it “liberated” baseball players from “unthinking prejudice rooted in
baseball’s traditions . . . allowing them to demonstrate their true worth.” Id. at iiv. Each baseball franchise continually faces
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Therefore, to the extent that companies today misunderstand members of low-income, disadvantaged,
or vulnerable populations, big data analytics combined with a competitive market may well resolve these
misunderstandings rather than perpetuate them.4 In particular, a company’s failure to communicate
premium offers to eligible consumers presents a prime business opportunity for a competitor with a better
algorithm.5
To understand the benefits and risks of tools like big data analytics, we must also consider the powerful
forces of economics and free-market competition. If we give undue credence to hypothetical harms, we risk
distracting ourselves from genuine harms and discouraging the development of the very tools that promise
new benefits to low income, disadvantaged, and vulnerable individuals.
Today’s report enriches the conversation about big data. My hope is that future participants in this
conversation will test hypothetical harms with economic reasoning and empirical evidence.6

marketplace pressures to improve player quality predictions. Similarly, companies using big data analytics face competitive
forces that punish inaccuracy and reward accuracy.
4

Indeed, there is strong theoretical and empirical economic evidence that low income and other disadvantaged households
stand to gain more than the wealthy from many applications of big data analytics. See James C. Cooper, Separation,
Pooling, and Predictive Privacy Harms from Big Data: Confusing Benefits for Costs 38–49 (2015), http://
ssrn.com/abstract=2655794 (describing theoretical and empirical studies on the effects of big data in credit markets, price
discrimination, and labor markets for low income individuals). One simple example: lenders do not need big data analytics
to identify creditworthy high-income persons, as nearly all have credit files and most are lower-risk. However, lower-income
groups contain both high- and low-risk borrowers. Big data analysis can help bring credit to the lower-risk low income
borrowers with thin or no credit files. See id. at 38–39.

5

Transcript of Big Data: A Tool for Inclusion or Exclusion?, in Washington, D.C. (Sept. 15, 2014), at 231–32 (Daniel
Castro and Michael Spaeda in conversation), https://www.ftc.gov/system/files/documents/public_events/313371/bigdatatranscript-9_15_14.pdf (highlighting the business opportunities in improved accuracy of credit scoring for low-income
individuals). Indeed, our workshop on lead generation showed that lenders and other businesses are highly motivated to
reach potential customers and spend a lot of money and effort to do so. See generally Follow the Lead: An FTC Workshop on
Lead Generation, Fed. Trade Comm’n (Oct. 30, 2015), https://www.ftc.gov/news-events/events-calendar/2015/10/followlead-ftc-workshop-lead-generation.

6

For example, Cooper describes a useful framework to help identify under which conditions the presumption should be for or
against big data uses. See Cooper, supra note 4, at 33–38.
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MINNESOTA WHISTLEBLOWER ACT
I.

Introduction

In May 2013, the Minnesota legislature made significant amendments to the text of the
Minnesota Whistleblower Act (“MWA”). At the time of their enactment, defense and plaintiffs’
lawyers acknowledged that the amendments likely abrogated significant precedent surrounding
the employee reporting requirements under the Act. However, in the years that followed, courts
were reluctant to either recognize the amendments or to stray from the years of defined
whistleblower precedent in Minnesota.
On November 29, 2016, the Federal District Court for the District of Minnesota
recognized the competing interpretations of the MWA, as amended, and certified the issue to the
Minnesota Supreme Court. Friedlander v. Edwards Lifesciences, LLC, No. 16-cv-1747
(SRN/KMM), 2016 WL 7007489 (D. Minn. Nov. 29, 2016). The case addressed the thenunresolved question of whether the “exposing an illegality” requirement of the MWA was still
good law, or whether the 2013 amendments altered the established interpretation of “good faith”
to merely require a report not be knowingly false or made in reckless disregard for the truth. See
id., 2016 WL 7007489, at *1.
Thereafter, on August 9, 2017, the Minnesota Supreme Court held that the 2013
amendments to the MWA abrogated its prior interpretation of “good faith,” and that it is bound
by that legislative directive. Friedlander v. Edwards Lifesciences, LLC, 900 N.W.2d 162, 163,
166 (Minn. 2017) (internal citation omitted). Specifically, the Minnesota Supreme Court opined
that the statute requires courts to look only to the content of the report, instead of looking
additionally to the reporter’s purpose or intent, as had been previously the practice. Id. at 166.
The decision in Friedlander should pave the way for a new era in the way MWA claims
are litigated and analyzed, with the focus shifting from whether a valid report has been made to a
more “traditional” focus in reprisal/retaliation claims: causation.
II.

Amendments
A.

Summary of Amendments

The amendments added statutory definitions of “good faith,” “penalize,” and “report.” In
addition, the Act now protects employees who report “planned violation[s]” and violations of the
common law. Finally, the amendments created a new cause of action for state government
employees who are penalized for providing information related to state services to the legislature
or a constitutional officer.

1 Materials by Lindsey Krause. Presented by Cynthia A. Bremer and Steven Andrew Smith.
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B.

Text as Amended

CHAPTER 83–H.F.No. 542
An act relating to state government; providing additional whistleblower protection to
state employees; amending Minnesota Statutes 2012, sections 181.931, by adding subdivisions;
181.932, subdivision 1.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MINNESOTA:
Section 1. Minnesota Statutes 2012, section 181.931, is amended by adding a subdivision
to read:
Subd. 4. Good faith. “Good faith” means conduct that does not violate section 181.932,
subdivision 3.
Sec. 2. Minnesota Statutes 2012, section 181.931, is amended by adding a subdivision to
read:
Subd. 5. Penalize. “Penalize” means conduct that might dissuade a reasonable
employee from making or supporting a report, including post-termination conduct by an
employer or conduct by an employer for the benefit of a third party.
Sec. 3. Minnesota Statutes 2012, section 181.931, is amended by adding a subdivision to
read:
Subd. 6. Report. “Report” means a verbal, written, or electronic communication by an
employee about an actual, suspected, or planned violation of a statute, regulation, or common
law, whether committed by an employer or a third party.
Sec. 4. Minnesota Statutes 2012, section 181.932, subdivision 1, is amended to read:
Subdivision 1. Prohibited action. An employer shall not discharge, discipline, threaten,
otherwise discriminate against, or penalize an employee regarding the employee's compensation,
terms, conditions, location, or privileges of employment because:
(1) the employee, or a person acting on behalf of an employee, in good faith, reports a
violation or, suspected violation, or planned violation of any federal or state law or common law
or rule adopted pursuant to law to an employer or to any governmental body or law enforcement
official;
(2) the employee is requested by a public body or office to participate in an investigation,
hearing, inquiry;
(3) the employee refuses an employer's order to perform an action that the employee has
an objective basis in fact to believe violates any state or federal law or rule or regulation adopted
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pursuant to law, and the employee informs the employer that the order is being refused for that
reason;
(4) the employee, in good faith, reports a situation in which the quality of health care
services provided by a health care facility, organization, or health care provider violates a
standard established by federal or state law or a professionally recognized national clinical or
ethical standard and potentially places the public at risk of harm; or
(5) a public employee communicates the findings of a scientific or technical study that
the employee, in good faith, believes to be truthful and accurate, including reports to a
governmental body or law enforcement official.; or
(6) an employee in the classified service of state government communicates information
that the employee, in good faith, believes to be truthful and accurate, and that relates to state
services, including the financing of state services, to:
(i) a legislator or the legislative auditor; or
(ii) a constitutional officer.
The disclosures protected pursuant to this section do not authorize the disclosure of data
otherwise protected by law.
EFFECTIVE DATE. This section is effective the day following final enactment.
Presented to the governor May 21, 2013
Signed by the governor May 24, 2013, 2:07 p.m.
III.

Statute of Limitations on MWA

The Minnesota Supreme Court affirmed the Court of Appeals finding that the statute of
limitations for the cause of action created by subdivision 1(1) of the Minnesota Whistleblower
Act (MWA), Minn. Stat. § 181.932 (2012), which prohibits employment discrimination based on
a good-faith report of a violation of law, is the 6-year limitations period in Minn. Stat. § 541.05,
subd. 1(2) (2014), as the cause of action is statutory and has no counterpart at common law. The
Court acknowledged that there will now be different statutes of limitations depending on what
subdivision of the MWA the employee sues under, but noted that addressing this discrepancy
was a job for the legislature.


Ford v. Minneapolis Pub. Sch., 874 N.W.2d 231 (Minn. 2016). Petitioner Ford sued her
former employer, Minneapolis Public Schools (“MPS”), for retaliation in violation of the
Minnesota Whistleblower Act. Ford allegedly reported unethical and illegal activities in
her department to her employer. On April 22, 2008, MPS informed Ford that her position
would not be renewed at the end of the school year. Ford brought suit over two years
later under subdivision 1(1) of the MWA, alleging that MPS retaliated against her for
reporting violations of the law. If her claim was governed by a six-year statute it would
be timely; if it was governed by a two-year statute of limitations it would be untimely.
3
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MPS argued that the applicable statute of limitations that should apply was two years
claiming that the tort of wrongful discharge fell under Minn. Stat. § 540.07(1), which
provides a two-year statute of limitations for “tort[s] resulting in personal injury.” Ford
argued that the statute of limitations should be six years, arguing that wrongful discharge
falls under Minn. Stat. § 541.05 subd. 1(2), which provides a six-year statute of
limitations for “a liability created by statute.”
The Minnesota Supreme Court, referencing its 2013 case, Sipe v. STS Manufacturing,
Inc., held that the two-year statute of limitations in Minn. Stat. § 541.07(1) was “limited
to common law causes of action not created by statute,” such as libel, slander, assault,
and battery. The Court further analyzed whether a claim for wrongful discharge under
subdivision 1(1) of the MWA was created in common law or created by statute. The
Court determined that Ford’s claim qualified as “a liability created by statute” because
while there was a common law cause of action for wrongful discharge for an employee’s
refusal to violate the law, there has never been a common law cause of action for an
employee who reports violations of the law. Therefore, Ford’s claim fell under the sixyear statute of limitation.
IV.

The Final Word: Friedlander v. Edwards Lifesciences, LLC

Friedlander, an employee of Edwards Lifesciences, LLC (“Edwards”), was terminated in
July 2015 after a lunch expense over the individual limit allowed by company policy was
charged to his corporate account. However, Friedlander maintained that Edwards’s reasoning for
terminating him was merely pretext, as he had been in vocal opposition to Edwards’s decision to
secretly withhold price concessions to certain healthcare facilities in direct violation of the
contract and California’s Unfair Competition Law, among other things.
Friedlander brought suit in Hennepin County District Court alleging retaliation in
violation of the MWA. Edwards removed the case to U.S. District Court and eventually moved
for judgment on the pleadings, arguing that Friedlander’s alleged report was not protected under
the MWA because he did not make it for the purpose of exposing an illegality because he made it
to people who already knew about the potential violations. Friedlander’s main argument in
opposition to the motion was that the 2013 amendments to the MWA obviated the need for him
to make his report for the purpose of exposing an illegality. Edwards, in turn, argued that the
2013 amendments merely supplemented the definition of “good faith” adopted in Obst v.
Microtron, Inc., 614 N.W.2d 196, 202 (Minn. 2000).
On November 29, 2016, United States District Court for the District of Minnesota
certified the issue of whether the MWA requires whistleblowers to act with the purpose of
“exposing an illegality” to the Minnesota Supreme Court. Friedlander, 2016 WL 7007489, at *1.
Specifically, the District Court posed the following question to the Minnesota Supreme Court:
“Did the 2013 amendment to the Minnesota Whistleblower Act defining the term ‘good faith’ to
mean ‘conduct that does not violate section 181.932, subdivision 3’ eliminate the judicially
created requirement that the putative whistleblower act with the purpose of ‘exposing an
illegality?’” Id., at *5. In August 2017, the Minnesota Supreme Court answered the question
affirmatively, concluding that the 2013 amendment abrogated the court’s prior interpretation of
“good faith.” Friedlander, 900 N.W.2d at 163.
4
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The District Court thereafter relied upon the Minnesota Supreme Court’s opinion to
determine that Friedlander adequately pleaded that he engaged in protected conduct under the
MWA when he made his report, and that plaintiffs need not plead that their purpose was to
expose an illegality in order to be protected by the MWA. The court denied Edwards’ motion for
judgment on the pleadings. Friedlander v. Edwards Lifesciences LLC, Case No. 0:16-cv-01747
(SRN/SMM), 2017 WL 4443431, *4 (D. Minn. Oct. 5, 2017).
V.

The Effect of Friedlander on Post-Amendment Case Law
A.

Definition of “Good Faith”

In order to receive the Act’s protections, employees have to show that they made their
reports of violations of the law “in good faith.” Friedlander confirmed that the statutory
definition of “good faith” abrogated numerous holdings that narrowly interpreted the “good
faith” requirement. This includes Obst’s holding that in order for a report to be “in good faith,”
the report must have been “made for the purpose of blowing the whistle, i.e., to expose an
illegality.” 614 N.W.2d at 202. The Minnesota Supreme Court in Friedlander was explicit that
Obst’s definition is in contravention of the 2013 amendments. 900 N.W.2d at 166.
The amendments, and thereafter Friedlander, clarified that a report is made in “good
faith” as long as the reporter does not violate § 181.932, subd. 3, which effectively denies
protection for statements or disclosures that are made by an employee “knowing that they are
false or that they are in reckless disregard of the truth.” This provision means that employers’
knowledge and employees’ job duties and motivations for reporting are no longer part of the
“good faith” requirement.
Relevance of job duties. In Kidwell v. Sybaritic, Inc., 784 N.W.2d 220 (Minn. 2010), a
plurality of the Minnesota Supreme Court declared that an employee’s job duties were highly
relevant to the good faith requirement. Specifically noting that “the legislature did not define
‘good faith’ in the whistleblower statute,” the court determined that the MWA only “protects the
conduct of a neutral party who blows the whistle for the protection of the general public or, at the
least, some third person or persons,” and who reports “for the purpose of exposing an illegality.”
Since Kidwell’s primary job duty was to provide legal advice and ensure compliance with the
law, the court determined that his report was not made “for the purpose of exposing an illegality”
and therefore was not protected.
Claims have been dismissed in other cases based on the notion that employees reported as
a part of their job duties, rather than “for the purpose of exposing an illegality.” See, e.g.,
Freeman v. Ace Tel. Ass’n, 404 F. Supp. 2d 1127, 1140-41 (D. Minn. 2005), aff’d, 467 F.3d 695
(“Even though [the plaintiff] implicated violations of the law when he made his communications,
this was part of his job.”).
While the statutory definition of “good faith” should have immediately ensured that job
duties are no longer relevant to whether a report is made “in good faith;” Minnesota courts
continued to ignore the 2013 amendments in favor of reliance on pre-amendment case law. See,
e.g., Scarborough, 2017 WL 440244, at *4 (citing Freeman v. Ace Tel. Ass’n., 404 F. Supp. 2d
1127, 1139 (D. Minn. 2005), aff’d sub nom. Freeman v. Ace Tel. Ass’n., 467 F.3d 695 (8th Cir.
5
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2006)) (“An employee is not entitled to whistleblower protection when the report is part of his
job duties.”). However, as Friedlander specifically indicated that reports need not be made “for
the purpose of exposing an illegality” to be protected under the statute, this argument no longer
passes muster.
Subjective intent to “blow the whistle.” In Chial v. Sprint/United Management Co., 569
F.3d 850 (8th Cir. 2009), the Eighth Circuit held that, for an employee to make a report in good
faith—i.e. for “the purpose of exposing an illegality”—the employee must “subjectively believe
the conduct is unlawful at the time she makes the report and she must make the report because
the conduct is unlawful.” Since, in this case, the plaintiff did not realize the company’s conduct
was illegal until after she reported it, the court found the good faith requirement had not been
met. See also Obst, 614 N.W.2d at 202 (“We look at the reporter’s purpose at the time the reports
were made, not after subsequent events had transpired.”); McCracken v. Carleton College, No.
11-3480 (MJD/JJK), 2013 WL 4516333, at *10 (D. Minn. 2013) (same). However, the statutory
definition, with Friedlander’s definitive guidance, now means that an employee’s subjective
motivation for reporting is no longer relevant to whether a report is made “in good faith,” as long
as the employee did not know the reported facts were false or in reckless disregard of the truth.
Prior awareness or general knowledge of violations. Before the amendments, courts
had also rejected the notion that an employee reports in “good faith” when employees’ “reports”
of suspected legal violations concerned conduct that the employer was already aware of or had
already acknowledged. E.g., Wood v. SatCom Mktg., LLC, 705 F.3d 823, 829 (8th Cir. 2013)
(noting that “[a]t some point, [the court] must simply declare the whistle blown” and finding a
plaintiff’s complaint cannot meet the good-faith requirement when plaintiff had “raised her
concerns [earlier,] repeatedly in various for a and to numerous parties”); Hitchcock v. FedEx
Ground Package Sys., Inc., 442 F.3d 1104, 1106 (8th Cir. 2006) (finding plaintiff “had no
whistle to blow because she reported to [defendant] only what it already knew”); Fjelsta v. Zogg
Dermatology, PLC, 488 F.3d 804, 808 (8th Cir. 2007) (affirming summary judgment for
defendant because defendant “was well aware of the alleged violation before [plaintiff] wrote the
[report]”).
Now, since an employer’s awareness or general knowledge of a violation is not relevant
to whether the employee reported knowingly false facts or reported in reckless disregard of the
truth, these factors are no longer be relevant to whether a report is made “in good faith.” Though,
after the passage of the 2013 amendments, Minnesota courts initially refused to grant
whistleblower protection to those employees who report what an employer may already know,
see Scarborough, 2017 WL 440244, at *5 (internal citation omitted), Friedlander ostensibly
moots this argument – at least in the context of determining what constitutes protected activity –
for defendants in future MWA cases.
Neutral party requirement. Prior to the amendments, courts were hesitant to extend
protection to employees who “blow the whistle” for their own personal benefit. While the
Minnesota Supreme Court made it clear in 2001 that a whistleblower’s report of a violation need
not implicate public policy, Anderson-Johanningmeier v. Mid-Minnesota Women’s Ctr., Inc.,
637 N.W.2d 270, 277 (Minn. 2002), the court later held that the statute only protects an
employee who “‘blows the whistle’ for the protection of the general public or, at the least, some
third person or persons in addition to the whistleblower.” Kidwell, 784 N.W.2d at 227. Thus,
6
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whistleblowers who made reports for their own personal benefit have not been protected. See,
e.g., Harnan v. Univ. of St. Thomas, 776 F. Supp. 2d 938, 948 (D. Minn. 2011) (finding
employee who reported supervisor’s request that she work “off the clock” was not protected
because it was done for her own personal benefit).
The definition of “good faith” appears to have abrogated the “neutral party” requirement.
In Kidwell, for example, the Minnesota Supreme Court grounded the “neutral party” requirement
in the “good faith” language of the statute. See Kidwell, 784 N.W.2d at 227 (“The legislature's
purpose in confining protection to ‘a neutral party’ is reflected in the requirement that the report
must be made in ‘good faith.’”). The same interpretation was made in the recent federal case
Becker v. Jostens, Inc., where the District Court recognized and applied precedent holding that “a
report is not made for the purpose of exposing an illegality if the reporter acted merely to
‘protect’ his or her job, and ‘not to protect the public.’” Becker, 210 F. Supp. 3d 1110, 1127 (D.
Minn. 2016) (quoting Obst, 614 N.W.2d at 202).
In an earlier pre-amendment case, however, the court suggested the requirement was an
inherent component of any “whistleblowing” claim, and grounded its interpretation in the
popular title of the act. Williams v. St. Paul Ramsey Med. Ctr., Inc., 551 N.W.2d 483, 485 n.1
(Minn. 1996) (“The popular title of the Act connotes an action by a neutral—one who is not
personally and uniquely affronted by the employer's unlawful conduct but rather one who ‘blows
the whistle’ for the protection of the general public or, at the least, some third person or persons
in addition to the whistleblower.”) The language in Williams and dicta from other cases might
suggest the court is willing to read the neutral-party or other good-faith requirements into the
statute simply based on its popular name; however, the court has explicitly cautioned against
such an interpretation. Anderson-Johanningmeier, 637 N.W.2d at 275 (“We [have] explicitly
rejected reliance on . . . Williams to ‘read any additional requirement into the whistleblower
statute.’”).
With the “expose an illegality” requirement off the books, it is difficult to predict if
courts will continue to enforce the neutral party requirement and in what context, as it is clear
that they will be unable to tie such a requirement to the definition of “good faith.”
B.

Definition of “Report”

In order to establish that they engaged in protected conduct under § 181.932 subd. 1(1),
an employee must prove that he or she “report[ed]” within the meaning of that provision. In the
past, courts have limited the types of communications that could constitute a “report.”
The 2013 amendments added a definition for “report”; “report” now means a “verbal,
written, or electronic communication by an employee about an actual, suspected, or planned
violation of a statute, regulation, or common law, whether committed by an employer or a third
party.” Although the statutory definition is somewhat incongruous in that the word “report”
appears most often in the statute as a verb, while the definition clearly defines a noun, the
legislature’s intent is fairly clear. The statutory definition had two potential significant effects:
(1) ensuring that the prior good-faith-type requirements are not transplanted into the requirement
that the employee made a “report,” and (2) clarifying that a “report” under the MWA need not be
formal or official in character.
7
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Despite the legislature purposefully separating the “good faith” and “report” requirements
through crafting separate definitions, courts continue to muddy the waters by lumping the
“expose an illegality” requirement into evaluating the validity of the report itself. For example, in
Childs v. Fairview Health Services, 2016 WL 6923709, at *2-3 (Minn. Ct. App. Nov. 28, 2016),
the Appellate Court determined that an employee’s email and letter were not protected reports
for purposes of the MWA because the motives behind the correspondence was not to report an
illegality. The Appellate Court did not make any reference to the amended statute’s definition of
“report,” which makes no reference to the “expose an illegality” requirement. Id. Contrast this
with Becker v. Jostens, 210 F. Supp.3d at 1127 n. 6. Here, the court, in a footnote, explicitly tied
the definition of “report” to the requirement that a plaintiff must make a report for the “purpose
of blowing the whistle,” as failing to do so would mean the plaintiff was not making a report
“about an actual, suspected, or planned violation of [the law]” as required by the statute’s
definition. Id.
Recent case law, however, shows that the tide is shifting. In Feinwachs v. Minnesota
Hospital, the court held that, by its plain terms, a “report” post-2013 amendments “simply needs
to be ‘about’ a violation – it need not ‘expose’ one.” 2017 WL7238130, *8 (D. Minn. Nov. 15,
2017). The Feinwachs court confirmed that the amendments, and specifically the Legislature’s
new definition of “report,” changed the state of the law in Minnesota.
Motivation for reporting. While the requirement that reports be made “for the purpose
of exposing an illegality” first appeared in Obst and was clearly originally grounded in the “good
faith” requirement, other courts seem to have considered it an implicit part of the definition of
“report” as well. Thus, some courts have found that the good-faith considerations—including an
employee’s motivation or purposes for reporting and an employee’s job duties—are equally
relevant to whether an employee made a “report” within the meaning of the MWA. See Skare v.
Extendicare Health Servs., Inc., 515 F.3d 836, 840-41 (8th Cir. 2008) (finding that, when
evaluating whether complaint is a “report” under the MWA, “[r]elevant considerations include
complaint's content and purpose”).
Asking questions, providing feedback, or expressing dissatisfaction about a potential
legal violation have also been held not to constitute “reports.” See Hayes v. Dapper, A07-1878,
2008 WL 4301018, at *3 (Minn. Ct. App. Sept. 23, 2008) (listing cases); Lenzen v. Workers
Compensation Reinsurance Ass’n, 843 F. Supp. 2d 981, 995 (D. Minn. 2011), aff’d, 705 F.3d
816 (finding question was “just a question” and could not be a report); Gee v. Minn. State Colls.
& Univs., 700 N.W.2d 548, 555 (Minn. Ct. App. 2005) (finding employee's query cannot be a
report under the statute).
Regardless of whether the “purpose of exposing an illegality” requirement is rooted in the
“good faith” language or is viewed as part of the meaning of “report,” the amendments disposed
of it entirely, since the legislature has now provided unambiguous definitions of both terms.
Additionally, courts since Friedlander have explicitly rejected the “purpose of exposing an
illegality” requirement as it relates to “good faith,” and have not tethered the same requirement
to the definition of “report.”
Employer’s or general knowledge of violations. Similarly, courts have occasionally
found that a communication does not qualify as a “report” if the report was to an employer who
8
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already knew about and had already acknowledged the suspected violation, or if the presumably
unlawful conduct was general knowledge. See Hayes, 2008 WL 4301018, at *3 (listing cases);
Harnan, 776 F. Supp. 2d at 948 (“With respect to the complaints about food and housing
violations, these are not reports as a matter of law because . . . those violations were general
knowledge . . . .”); Donahue v. Schwegman, Lundberg, Woessner & Kluth, P.A., 586 N.W.2d
811, 813 (Minn. Ct. App. 1998) (“[T]he mere mention of a suspected violation already
acknowledged by one's employer does not constitute a ‘report’ under the whistleblower
statute.”). With the statutory definition, these holdings, which also seem to touch on the “purpose
of exposing an illegality” requirement, should no longer be good law. However, as recently as
February 2017, courts have still recognized this as part of the requirements of a “report.” See
Scarborough, 2017 WL 440244, at *5. Even if, subsequent to Friedlander, courts begin to
separate employer or general knowledge from the requirements of protected activity, it is likely
that defendants will attempt to incorporate employer knowledge into its arguments against the
existence of sufficient causation.
Formality requirement. In addition, the statutory definition of “report” likely means
that even informal communications could suffice. In the past, some courts had held that a
“report” must be official or formal in nature to constitute protected whistleblowing activity,
Buytendorp v. Extendicare Health Servs., Inc., 498 F.3d 826, 834 (8th Cir. 2007), although other
courts refused to read such a requirement into the statute, e.g., McCracken, 2013 WL 4516333,
at *10; Hayes, 2008 WL 4301018, at *3. The statutory definition should bury the formality
requirement completely.
VI.

Whistleblower Cases Post-Friedlander

A handful of opinions have been handed down since the Minnesota Supreme Court
answered the certified question in Friedlander. These cases offer some limited insight into the
future of MWA claims now that the question of whether a report is made in “good faith” will no
longer be the central issue in most cases.




Ugrich v. Itasca County, Minnesota, 2017 WL 4480092 (D. Minn. Oct. 6, 2017). Decided
the day after the District Court issued its opinion in Friedlander, Ugrich specifically
acknowledges that “[g]ood faith under the statute requires only that the report was not
made in knowing or reckless disregard of the truth.” Id. at *5 (internal citation omitted).
However, the court ultimately determine that the plaintiff’s claim failed because he did
not engage in protected conduct, as his report was not made to “an employer or to any
governmental body or law enforcement official,” he did not suffer an adverse
employment action, and he could not show a causal connection. Id. (internal citation
omitted).
Warmbold v. MINACT, Inc., 2017 WL 4838752 (D. Minn. Oct. 24, 2017). Warmbold
previews the expected shift in MWA litigation after Friedlander, turning away from
extended discussion on the protected conduct itself and focusing on causation. Here, the
court rejected the defendant’s arguments that the plaintiff’s report did not constitute
protected activity due to his job duties and the fact that the defendant had knowledge of
the reported conduct. Id. at *4. The court affirmed that the plaintiff’s report was
sufficient, as he communicated a suspected violation of the law and did so believing that
the report was true. Id. at *5. The focus then turned to causation, where the court
9
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VII.

determined that, while a fact question existed with respect to temporal proximity, it was
not material. Id. at *6. The court additionally opined that the plaintiff’s arguments with
respect to retaliatory animus, shifting reasons for plaintiff’s termination, comparators,
and the sufficiency of the defendant’s investigation did not warrant a finding of
causation. Id. at *7. Ultimately the court determined that the plaintiff failed to meet his
burden of establishing a prima facie case of retaliation and that, even assuming that he
had done so, his evidence of pretext was also insufficient. Id. at*8. The plaintiff appealed
the court’s ruling granting summary judgment, and the case is currently pending before
the 8th Circuit.
Feinwachs v. Minnesota Hospital Association, 2017 WL 7238130 (D. Minn. Nov. 15,
2017). In Feinwachs, the court affirmed that the 2013 amendments to the MWA altered
the law with respect to what constitutes a “report” under the MWA. Specifically, the
court acknowledged that prior precedent required that an employee “expose” a suspected
violation, and that reporting what an employer already knows is not protected activity. In
contrast, the amendments removed the “expose” requirement, and clarified that a “report”
simply needs to be “about” a violation. Id. at *7-*8. Though the Feinwachs opinion
produced helpful language solidifying the controlling nature of the 2013 amendments in
light of Friedlander, the court ultimately held that the changes implemented through the
amendments do not apply retroactively, and thus did not apply to the plaintiff based on
the timing of his report.
Whistleblower Claims as an Afterthought

Whistleblower claims are often brought in conjunction with a litany of other claims
including but not limited to: defamation claims, harassment claims, intentional or negligent
infliction of emotional distress claims, discrimination claims, First Amendment claims, and NonTitle VII Federal law. When a whistleblower claim is included as an afterthought, courts tend to
treat it accordingly.


Watt v. City of Crystal, 2015 WL 7760166 (D. Minn. Dec. 2, 2015). Watt, a police
officer, was having marital problems and was disciplined for using police intelligence to
track down the address of an individual having an affair with his wife. The police
department suspended Watt for 12 hours without pay after the City concluded that Watt’s
use of police intelligence was unlawful because it lacked a specific law enforcement
purpose. Watt complained to HR about the suspension. He stated that others had done
the same thing and not been disciplined. He also mentioned that while he had been
disciplined to “protect the city,” he felt the police department was only interested in
protecting itself from “looking biased against minorities,” and referenced a complaint
filed against the City by a Hispanic family who claimed their home had been unlawfully
dispossessed. Several days later, Watt was placed on administrative leave for leaving his
sidearm unattended in a squad room. As a result, Watt was required to take anger
management classes for his “issues of distrust to superiors” and provide periodic written
reports to human resources. Watt, through his union counsel, refused to have reports
from his counseling sessions sent to the City and filed a race discrimination charge
against Crystal with the Equal Employment Opportunity Commission (EEOC) and the
Minnesota Department of Human Rights (MDHR).
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After speaking with a psychologist who had worked as a consultant for the City, Watt
was placed on home assignment until further notice. He was expected to be available by
phone from 9 a.m. to 5 p.m. Watt received no assignments while on home assignment.
Watt sent a signed statement to the city council that complained about the discipline he
had received, and concluded that his discipline was retaliation for his complaints of
misconduct by police management. The City, in response, requested that Watt authorize
direct communication with his private therapist. Watt refused. The City gave Watt a
deadline for when his therapist’s status report was due. Watt submitted a letter from his
therapist three days after the deadline. The City said the letter was insufficient and
requested more detailed information. Watt refused. He was given a longer deadline and
eventually complied with the City’s request. The report said that Watt was fit for duty.
One week later, the Crystal Police Chief recommended to the City Manager that Watt be
terminated. Watt was not terminated at that time. Instead, by letter, Watt was directed to
return to work in a modified assignment and prohibited from carrying a gun. Less than
three weeks later, Watt was suspended for 15 days for violations that occurred during his
home assignment. The City found that Watt had not been available by phone on two
days, as instructed. When Watt returned to work he was informed that his next therapy
report was soon due. Watt told the chief that he did not intend to submit the report. Watt
was again placed on leave by the City pending a second psychological evaluation. A few
days before the evaluation, Watt informed the City Manager that he had documentation
from his therapist stating he completed therapy. The City’s attorney notified Watt’s
union counsel that Watt was expected to attend the evaluation. Watt did not attend the
evaluation and was terminated.
Watt brought disability discrimination and reprisal claims under the MHRA, a First
Amendment claim and a MWA claim. All were dismissed. The court held that his
emails were not protected speech under the First Amendment, as the motivation for his
speech was furthering his private interests rather than to raise interests of public concerns.
The Court further held that there was no retaliation related to the EEOC filing as the
adverse actions taken by the employer were too remote in time to establish a causal link.
Lastly, Watt’s MWA claim failed because he referenced already known information and
did not make a “report” within the meaning of the statute.
VIII. Conclusion
The 2013 amendments to the MWA, conclusively interpreted by the Minnesota Supreme
Court in Friedlander, have significantly broadened whistleblowing protection in Minnesota and
abrogated the previous strict requirements related to “good faith,” adverse action, and what
constitutes a “report.” The result of both the 2013 amendments and Friedlander will likely be a
shift in the trend of how MWA cases are litigated. Despite this new-found clarity, it is probable
that some of defendants’ arguments previously tied to the “good faith” requirement – such as
employer knowledge or the relevance of one’s job duties – will still appear in response to other
elements of an MWA claim, such as determining whether causation exists.
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STATE OF MINNESOTA

DISTRICT COURT

COUNTY OF HENNEPIN

FOURTH JUDICIAL DISTRICT

John Doe,

Case No. 12‐cv‐1223‐456
Plaintiff,

v.

CONFIDENTIALITY AGREEMENT

ABC Corporation,
Defendants.

This Confidentiality Agreement for an independent contractor is entered into between Nichols
Kaster, PLLP (“The Company”) and the undersigned independent contractor.
The independent contractor acknowledges and agrees that all memoranda, notes, records,
statements, reports and documents of every kind made available to him/her concerning the
above‐captioned case are confidential records. The independent contractor shall not disclose
this information to third parties, or share or remove such information from the Company’s
premises and shall immediately relinquish originals of any such information upon termination
of his/her contract.
ACCEPTED BY:
Date:

__________________________
Name of independent contractor

__________________________
Signature of independent contractor

GROUND RULES
Please do not leave the facility during any of the breaks; that will help us stay on schedule.
Do not discuss the case with the other jurors during any of the breaks. You should only discuss
the case in deliberations.
Please do not interrupt the attorneys while they are giving presentations. The attorneys have
been told that they may not answer any questions during their presentations. However, if you
cannot hear what is being said or cannot see a document on the screen, please let us know.
After you leave today, you may not discuss the case with anyone, as stated in the
confidentiality agreement you have signed. In return, we will keep you identity as a participant
confidential as well.
OTHER ISSUES:
You have notepads in front of you; you are welcome to use them to take notes, or not,
depending on your preference. However, you must leave all of your notes here at the end of
the session.
The attorneys will be showing you some documents during their presentations. There will be a
copy of each of these exhibits in your deliberation room for you to examine more closely.
All of the transcripts and documents are authentic. However, the significance and
interpretation of these exhibits are often in dispute and left for you as jurors to decide.
Your task for the evening is to keep an open mind until you have heard both sides, then give
your honest opinions. You should not feel that there is any need to change your opinion, or “go
along with the majority.” There are no “right” or “wrong” answers to any of the questions you
will be asked today, and we anticipate that there will be differences of opinion among a group
of this size.

John Doe v. ABC Corporation

Name:

______________________________________________

Age:

______________________________________________

Ethnicity:

______________________________________________

City:

______________________________________________

Occupation:

______________________________________________

Employer:

______________________________________________

Income:

______________________________________________

Education:

______________________________________________

Spouse Occupation:

______________________________________________

Reaction Questionnaire #1
Name:________________________________________
This questionnaire concerns only your feelings and thoughts right now. You will not be held to these
answers later in the study.
1. What are the three (3) strongest pieces of evidence or arguments made by the attorney for
John Doe?
1._____________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
2._____________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
3._____________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
2. What are the three (3) weakest pieces of evidence or arguments made by the attorney for John
Doe?
1._____________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
2._____________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
3._____________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
3. Based on what you have heard so far, do you think that John Doe’s contract was breached?
Yes, No, or Not Sure. (Circle one).
4. What evidence do you rely on for your response to Question No. 3?
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________

5. Based on what you have heard so far, do you think John Doe’s actions were reasonable under
the circumstances?
Yes because:
__________________________________________________________________________________
__________________________________________________________________________________
__________________________________________________________________________________
No because:
__________________________________________________________________________________
__________________________________________________________________________________
__________________________________________________________________________________
Not sure because:
__________________________________________________________________________________
__________________________________________________________________________________
__________________________________________________________________________________
6. Based on what you have heard so far, do you think ABC Corporation’s actions were reasonable
under the circumstances?
Yes because:
__________________________________________________________________________________
__________________________________________________________________________________
__________________________________________________________________________________
No because:
__________________________________________________________________________________
__________________________________________________________________________________
__________________________________________________________________________________
Not sure because:
__________________________________________________________________________________
__________________________________________________________________________________
__________________________________________________________________________________
7. What amount of money, if any, would be fair and reasonable to compensate John Doe for the
breach of his contract?
$____________________

How did you arrive at this amount?
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
THE QUESTIONNAIRE IS NOW COMPLETED. THANK YOU.

Reaction Questionnaire #2
Name:________________________________________
This questionnaire concerns only your feelings and thoughts right now. You will not be held to these
answers later in the study.
1. How did hearing the defense presentation change your feelings about this case?
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
___________________________________________________________________________
2. What are the three (3) strongest pieces of evidence or arguments made by the attorney for ABC
Corporation?
1._____________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
2._____________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
3._____________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
3. What are the three (3) weakest pieces of evidence or arguments made by the attorney for ABC
Corporation?
1._____________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
2._____________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
3._____________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________

4. Based on what you have heard so far, do you think that John Doe’s contract was breached? Yes,
No, or Not Sure. (Circle one).
5. What evidence do you rely on for your response to Question No. 4?
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
6. Based on what you have heard so far, do you think John Doe’s actions were reasonable under
the circumstances?
Yes because:
__________________________________________________________________________________
__________________________________________________________________________________
__________________________________________________________________________________
No because:
__________________________________________________________________________________
__________________________________________________________________________________
__________________________________________________________________________________
Not sure because:
__________________________________________________________________________________
__________________________________________________________________________________
__________________________________________________________________________________
7. Based on what you have heard so far, do you think ABC Corporation’s actions were reasonable
under the circumstances?
Yes because:
__________________________________________________________________________________
__________________________________________________________________________________
__________________________________________________________________________________
No because:
__________________________________________________________________________________
__________________________________________________________________________________
__________________________________________________________________________________
Not sure because:
__________________________________________________________________________________
__________________________________________________________________________________
__________________________________________________________________________________

8. What is your reaction to the defense attorney’s arguments as to what amount of money would
be appropriate compensation for John Doe?
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
9. Is there anything about the arguments made by the defendant’s attorney that you disagree with
or have questions about?
Yes or No (circle one).
If yes, please explain:
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
10. What amount of money, if any, would be fair and reasonable to compensate John Doe for the
breach of contract?
$____________________
How did you arrive at this amount?
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
THE QUESTIONNAIRE IS NOW COMPLETED. THANK YOU.

JURY INSTRUCTIONS
BURDEN OF PROOF
You must decide all the issues in this case based on the greater weight of the evidence.
1. This means that in order to answer any question on the verdict form “yes” the greater
weight of the evidence must support such an answer.
2. Greater weight of the evidence means that all of the evidence must lead you to believe it is
more likely that the fact is true than not true.
3. John Doe has the burden of proving his claims by the greater weight of the evidence.
SYMPATHY, PREJUDICE AND EMOTION
You must not permit sympathy, prejudice or emotion to influence your verdict.
BREACH OF CONTRACT
To prevail on his breach of contract claim, John Doe must prove that he had a contract with ABC
Corporation and that ABC Corporation breached the terms of that contract, causing John Doe damages.
A contract exists when the parties agree with reasonable certainty about the same thing, and on the
same terms, and about the same time. In other words, there must be an agreement between the
parties on all the essential terms of the contract. A contract may be made orally, in writing, or by the
actions of the parties, or by a combination of all three.
The usual way a contract is made is by an offer from one party, which is accepted by the other party.
There must also be consideration to support the contract. An “offer” indicates that one party is willing
to make a contract. The offer must be made under circumstances where the other party is justified in
understanding that the offer is serious, and acceptance will result in a contract. The essential terms of
the offer must be reasonably clear, definite, and certain. The offer must be communicated to the other
party. The other party must “accept” the essential terms of the offer without substantial change. The
acceptance must be communicated to the party who made the offer. If the party making the offer asks
for a promise, giving the promise is an acceptance. If the party making the offer asks for an act, the start
of the act is an acceptance by the other party. “Consideration” is a benefit received or something given
up or exchanged, as agreed between the parties.
A contract is breached when there is a failure to perform an important part of the contract. This breach
occurs when one party fails to carry out part of the contract that required performance, or denies that
the contract exists.

SPECIAL VERDICT FORM
Name:________________________________________
We, the jury, return the following answers to the questions of fact presented to us:
BREACH OF CONTRACT
1. Did ABC Corporation breach the contract with John Doe to provide certain payments and
services?

_________ Yes

_________ No

(If your answer is No, you are done. If your answer is Yes, proceed to Question 2.)
2. What amount of money, if any, will fairly and adequately compensate John Doe for the damages
directly caused by the breach of contract?

$________________________

FINAL REACTION QUESTIONNAIRE
Name ______________________________
This Questionnaire concerns your final, personal thoughts. Your answers DO NOT need to agree with
your earlier thoughts. Please answer as if you alone are the Judge.
1. What aspects of the case became clearer to you, or did you change your mind about, during the
discussion?
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
2. How did hearing what the law is change how you feel about the issues in the case?
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
3. Do you think that John Doe’s contract was breached?

Yes, No, or Not Sure. (Circle one).

4. What evidence do you rely on for your response to Question No. 3?
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________

5. If you could make the decision all by yourself, what amount of money, if any, would be fair and
reasonable to compensate John Doe?
$____________________
6. What are you basing your decision on in your answer to Question No. 5? What is it that makes
you feel this sum is fair and adequate for John Doe?
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
7. What other information would you like to know about the situation or the people involved in
order to make a decision in this case?
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
8. Any other comments or thoughts about this case?
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________

THIS QUESTIONNAIRE IS NOW COMPLETED. THANK YOU.
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SELECTED PROVISIONS OF THE MINNESOTA RULES OF PROFESSIONAL
CONDUCT RELATING TO MULTIPLE REPRESENTATIONS
RULE 1.0: TERMINOLOGY
***
(f) “Informed consent” denotes the agreement by a person to a proposed course
of conduct after the lawyer has communicated adequate information and explanation
about the material risks of and reasonably available alternatives to the proposed course
of conduct.
Comment
Informed Consent
[6] Many of the Rules of Professional Conduct require the lawyer to obtain the informed consent
of a client or other person (e.g., a former client or, under certain circumstances, a prospective client)
before accepting or continuing representation or pursuing a course of conduct. See, e.g., Rules 1.2(c),
1.6(b) and 1.7(b). The communication necessary to obtain such consent will vary according to the rule
involved and the circumstances giving rise to the need to obtain informed consent. The lawyer must
make reasonable efforts to ensure that the client or other person possesses information reasonably
adequate to make an informed decision. Ordinarily, this will require communication that includes a
disclosure of the facts and circumstances giving rise to the situation, any explanation reasonably
necessary to inform the client or other person of the material advantages and disadvantages of the
proposed course of conduct and a discussion of the client’s or other person’s options and alternatives. In
some circumstances it may be appropriate for a lawyer to advise a client or other person to seek the
advice of other counsel. A lawyer need not inform a client or other person of facts or implications already
known to the client or other person; nevertheless, a lawyer who does not personally inform the client or
other person assumes the risk that the client or other person is inadequately informed and the consent is
invalid. In determining whether the information and explanation provided are reasonably adequate,
relevant factors include whether the client or other person is experienced in legal matters generally and in
making decisions of the type involved, and whether the client or other person is independently
represented by other counsel in giving the consent. Normally, such persons need less information and
explanation than others, and generally a client or other person who is independently represented by
other counsel in giving the consent should be assumed to have given informed consent.
[7] Obtaining informed consent will usually require an affirmative response by the client or other
person. In general, a lawyer may not assume consent from a client’s or other person’s silence. Consent
may be inferred, however, from the conduct of a client or other person who has reasonably adequate
information about the matter. A number of rules require that a person’s consent be confirmed in writing.
See Rules 1.7(b) and 1.9(a). For a definition of “writing” and “confirmed in writing,” see paragraphs (o)
and (b). Other rules require that a client’s consent be obtained in a writing signed by the client. See, e.g.,
Rules 1.8(a) and (g). For a definition of “signed,” see paragraph (o).

***
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RULE 1.7: CONFLICT OF INTEREST: CURRENT CLIENTS
(a) Except as provided in paragraph (b), a lawyer shall not represent a client if
the representation involves a concurrent conflict of interest. A concurrent conflict of
interest exists if:
(1) the representation of one client will be directly adverse to another
client; or
(2) there is a significant risk that the representation of one or more clients
will be materially limited by the lawyer’s responsibilities to another client, a
former client, or a third person or by a personal interest of the lawyer.
(b) Notwithstanding the existence of a concurrent conflict of interest under
paragraph (a), a lawyer may represent a client if:
(1) the lawyer reasonably believes that the lawyer will be able to provide
competent and diligent representation to each affected client;
(2) the representation is not prohibited by law;
(3) the representation does not involve the assertion of a claim by one
client against another client represented by the lawyer in the same litigation or
other proceeding before a tribunal; and
(4) each affected client gives informed consent, confirmed in writing.
Comment
General Principles
[1] Loyalty and independent judgment are essential elements in the lawyer’s relationship to a
client. Concurrent conflicts of interest can arise from the lawyer’s responsibilities to another client, a
former client or a third person or from the lawyer’s own interests. For specific rules regarding certain
concurrent conflicts of interest, see Rule 1.8. For former client conflicts of interest, see Rule 1.9. For
conflicts of interest involving prospective clients, see Rule 1.18. For definitions of “informed consent”
and “confirmed in writing,” see Rule 1.0(f) and (b).
[2] Resolution of a conflict of interest problem under this rule requires the lawyer to: 1) clearly
identify the client or clients; 2) determine whether a conflict of interest exists; 3) decide whether the
representation may be undertaken despite the existence of a conflict, i.e., whether the conflict is
consentable; and 4) if so, consult with the clients affected under paragraph (a) and obtain their informed
consent, confirmed in writing. The clients affected under paragraph (a) include both of the clients
referred to in paragraph (a)(1) and the one or more clients whose representation might be materially
limited under paragraph (a)(2).
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[3] A conflict of interest may exist before representation is undertaken, in which event the
representation must be declined, unless the lawyer obtains the informed consent of each client under the
conditions of paragraph (b). To determine whether a conflict of interest exists, a lawyer should adopt
reasonable procedures, appropriate for the size and type of firm and practice, to determine in both
litigation and nonlitigation matters the persons and issues involved. See also Comment to Rule 5.1.
Ignorance caused by a failure to institute such procedures will not excuse a lawyer’s violation of this rule.
As to whether a client‐lawyer relationship exists or, having once been established, is continuing, see
Comment to Rule 1.3 and Scope.
[4] If a conflict arises after representation has been undertaken, the lawyer ordinarily must
withdraw from the representation, unless the lawyer has obtained the informed consent of the client
under the conditions of paragraph (b). See Rule 1.16. Where more than one client is involved, whether
the lawyer may continue to represent any of the clients is determined both by the lawyer’s ability to
comply with duties owed to the former client and by the lawyer’s ability to represent adequately the
remaining client or clients, given the lawyer’s duties to the former client. See Rule 1.9. See also
Comments [5] and [29].
[5] Unforeseeable developments, such as changes in corporate and other organizational
affiliations or the addition or realignment of parties in litigation, might create conflicts in the midst of a
representation, as when a company sued by the lawyer on behalf of one client is bought by another client
represented by the lawyer in an unrelated matter. Depending on the circumstances, the lawyer may have
the option to withdraw from one of the representations in order to avoid the conflict. The lawyer must
seek court approval where necessary and take steps to minimize harm to the clients. See Rule 1.16. The
lawyer must continue to protect the confidences of the client from whose representation the lawyer has
withdrawn. See Rule 1.9(c).
Identifying Conflicts of Interest: Directly Adverse
[6] Loyalty to a current client prohibits undertaking representation directly adverse to that client
without that client’s informed consent. Thus, absent consent, a lawyer may not act as an advocate in one
matter against a person the lawyer represents in some other matter, even when the matters are wholly
unrelated. The client as to whom the representation is directly adverse is likely to feel betrayed, and the
resulting damage to the client‐lawyer relationship is likely to impair the lawyer’s ability to represent the
client effectively. In addition, the client on whose behalf the adverse representation is undertaken
reasonably may fear that the lawyer will pursue that client’s case less effectively out of deference to the
other client, i.e., that the representation may be materially limited by the lawyer’s interest in retaining the
current client. Similarly, a directly adverse conflict may arise when a lawyer is required to cross‐examine
a client who appears as a witness in a lawsuit involving another client, as when the testimony will be
damaging to the client who is represented in the lawsuit. On the other hand, simultaneous
representation in unrelated matters of clients whose interests are only economically adverse, such as
representation of competing economic enterprises in unrelated litigation, does not ordinarily constitute a
conflict of interest and thus may not require consent of the respective clients.
[7] Directly adverse conflicts can also arise in transactional matters. For example, if a lawyer is
asked to represent the seller of a business in negotiations with a buyer represented by the lawyer, not in
the same transaction but in another, unrelated matter, the lawyer could not undertake the representation
without the informed consent of each client.
Identifying Conflicts of Interest: Material Limitation
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[8] Even where there is no direct adverseness, a conflict of interest exists if there is a significant
risk that a lawyer’s ability to consider, recommend or carry out an appropriate course of action for the
client will be materially limited as a result of the lawyer’s other responsibilities or interests. For example,
a lawyer asked to represent several individuals seeking to form a joint venture is likely to be materially
limited in the lawyer’s ability to recommend or advocate all possible positions that each might take
because of the lawyer’s duty of loyalty to the others. The conflict in effect forecloses alternatives that
would otherwise be available to the client. The mere possibility of subsequent harm does not itself
require disclosure and consent. The critical questions are the likelihood that a difference in interests will
eventuate and, if it does, whether it will materially interfere with the lawyer’s independent professional
judgment in considering alternatives or foreclose courses of action that reasonably should be pursued on
behalf of the client.
Lawyer’s Responsibilities to Former Clients and Other Third Persons
[9] In addition to conflicts with other current clients, a lawyer’s duties of loyalty and
independence may be materially limited by responsibilities to former clients under Rule 1.9 or by the
lawyer’s responsibilities to other persons, such as fiduciary duties arising from a lawyer’s service as a
trustee, executor or corporate director.
Personal Interest Conflicts
[10] The lawyer’s own interests should not be permitted to have an adverse effect on
representation of a client. For example, if the probity of a lawyer’s own conduct in a transaction is in
serious question, it may be difficult or impossible for the lawyer to give a client detached advice.
Similarly, when a lawyer has discussions concerning possible employment with an opponent of the
lawyer’s client, or with a law firm representing the opponent, such discussions could materially limit the
lawyer’s representation of the client. In addition, a lawyer may not allow related business interests to
affect representation, for example, by referring clients to an enterprise in which the lawyer has an
undisclosed financial interest. See Rule 1.8 for specific rules pertaining to a number of personal interest
conflicts, including business transactions with clients. See also Rule 1.10 (personal interest conflicts under
Rule 1.7 ordinarily are not imputed to other lawyers in a law firm).
[11] When lawyers representing different clients in the same matter or in substantially related
matters are closely related by blood or marriage, there may be a significant risk that client confidences
will be revealed and that the lawyer’s family relationship will interfere with both loyalty and
independent professional judgment. As a result, each client is entitled to know of the existence and
implications of the relationship between the lawyers before the lawyer agrees to undertake the
representation. Thus, a lawyer related to another lawyer, e.g., as parent, child, sibling or spouse,
ordinarily may not represent a client in a matter where that lawyer is representing another party, unless
each client gives informed consent. The disqualification arising from a close family relationship is
personal and ordinarily is not imputed to members of firms with whom the lawyers are associated. See
Rule 1.10.
[12] A lawyer is prohibited from engaging in sexual relationships with a client unless the sexual
relationship predates the formation of the client‐lawyer relationship. See Rule 1.8(j).
Interest of Person Paying for a Lawyer’s Service
[13] A lawyer may be paid from a source other than the client, including a co‐client, if the client is
informed of that fact and consents and the arrangement does not compromise the lawyer’s duty of loyalty
or independent judgment to the client. See Rule 1.8(f). If acceptance of the payment from any other
source presents a significant risk that the lawyer’s representation of the client will be materially limited
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by the lawyer’s own interest in accommodating the person paying the lawyer’s fee or by the lawyer’s
responsibilities to a payer who is also a co‐client, then the lawyer must comply with the requirements of
paragraph (b) before accepting the representation, including determining whether the conflict is
consentable and, if so, that the client has adequate information about the material risks of the
representation.
Prohibited Representations
[14] Ordinarily, clients may consent to representation notwithstanding a conflict. However, as
indicated in paragraph (b), some conflicts are nonconsentable, meaning that the lawyer involved cannot
properly ask for such agreement or provide representation on the basis of the client’s consent. When the
lawyer is representing more than one client, the question of consentability must be resolved as to each
client.
[15] Consentability is typically determined by considering whether the interests of the clients will
be adequately protected if the clients are permitted to give their informed consent to representation
burdened by a conflict of interest. Thus, under paragraph (b)(1), representation is prohibited if under the
circumstances the lawyer cannot reasonably conclude that the lawyer will be able to provide competent
and diligent representation. See Rule 1.1 (competence) and Rule 1.3 (diligence).
[16] Paragraph (b)(2) describes conflicts that are nonconsentable because the representation is
prohibited by applicable law.
[17] Paragraph (b)(3) describes conflicts that are nonconsentable because of the institutional
interest in vigorous development of each client’s position when the clients are aligned directly against
each other in the same litigation or other proceeding before a tribunal. Whether clients are aligned
directly against each other within the meaning of this paragraph requires examination of the context of
the proceeding. Although this paragraph does not preclude a lawyer’s multiple representation of
adverse parties to a mediation (because mediation is not a proceeding before a “tribunal” under Rule
1.0(n)), such representation may be precluded by paragraph (b)(1).
Informed Consent
[18] Informed consent requires that each affected client be aware of the relevant circumstances
and of the material and reasonably foreseeable ways that the conflict could have adverse effects on the
interests of that client. See Rule 1.0(f) (informed consent). The information required depends on the
nature of the conflict and the nature of the risks involved. When representation of multiple clients in a
single matter is undertaken, the information must include the implications of the common representation,
including possible effects on loyalty, confidentiality and the attorney‐client privilege and the advantages
and risks involved. See Comments [30] and [31] (effect of common representation on confidentiality).
[19] Under some circumstances it may be impossible to make the disclosure necessary to obtain
consent. For example, when the lawyer represents different clients in related matters and one of the
clients refuses to consent to the disclosure necessary to permit the other client to make an informed
decision, the lawyer cannot properly ask the latter to consent. In some cases the alternative to common
representation can be that each party may have to obtain separate representation with the possibility of
incurring additional costs. These costs, along with the benefits of securing separate representation, are
factors that may be considered by the affected client in determining whether common representation is in
the client’s interests.
Consent Confirmed in Writing
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[20] Paragraph (b) requires the lawyer to obtain the informed consent of the client, confirmed in
writing. Such a writing may consist of a document executed by the client or one that the lawyer
promptly records and transmits to the client following an oral consent. See Rule 1.0(b). See also Rule
1.0(o) (writing includes electronic transmission). If it is not feasible to obtain or transmit the writing at
the time the client gives informed consent, then the lawyer must obtain or transmit it within a reasonable
time thereafter. See Rule 1.0(b). The requirement of a writing does not supplant the need in most cases
for the lawyer to talk with the client, to explain the risks and advantages, if any, of representation
burdened with a conflict of interest, as well as reasonably available alternatives, and to afford the client a
reasonable opportunity to consider the risks and alternatives and to raise questions and concerns. Rather,
the writing is required in order to impress upon clients the seriousness of the decision the client is being
asked to make and to avoid disputes or ambiguities that might later occur in the absence of a writing.
Revoking Consent
[21] A client who has given consent to a conflict may revoke the consent to the client’s own
representation and, like any other client, may terminate the lawyer’s representation at any time. Whether
revoking consent to the client’s own representation precludes the lawyer from continuing to represent
other clients depends on the circumstances, including the nature of the conflict, whether the client
revoked consent because of a material change in circumstances, the reasonable expectations of the other
client and whether material detriment to the other clients or the lawyer would result.
Consent to Future Conflict
[22] Whether a lawyer may properly request a client to waive conflicts that might arise in the
future is subject to the test of paragraph (b). The effectiveness of such waivers is generally determined by
the extent to which the client reasonably understands the material risks that the waiver entails. The more
comprehensive the explanation of the types of future representations that might arise and the actual and
reasonably foreseeable adverse consequences of those representations, the greater the likelihood that the
client will have the requisite understanding. Thus, if the client agrees to consent to a particular type of
conflict with which the client is already familiar, then the consent ordinarily will be effective with regard
to that type of conflict. If the consent is general and open‐ended, then the consent ordinarily will be
ineffective, because it is not reasonably likely that the client will have understood the material risks
involved. On the other hand, if the client is an experienced user of the legal services involved and is
reasonably informed regarding the risk that a conflict may arise, such consent is more likely to be
effective, particularly if, e.g., the client is independently represented by other counsel in giving consent
and the consent is limited to future conflicts unrelated to the subject of the representation. In any case,
advance consent cannot be effective if the circumstances that materialize in the future are such as would
make the conflict nonconsentable under paragraph (b).
Conflicts in Litigation
[23] Paragraph (b)(3) prohibits representation of opposing parties in the same litigation,
regardless of the clients’ consent. On the other hand, simultaneous representation of parties whose
interests in litigation may conflict, such as coplaintiffs or codefendants, is governed by paragraph (a)(2).
A conflict may exist by reason of substantial discrepancy in the parties’ testimony, incompatibility in
positions in relation to an opposing party or the fact that there are substantially different possibilities of
settlement of the claims or liabilities in question. Such conflicts can arise in both criminal and civil cases.
The potential for conflict of interest in representing multiple defendants in a criminal case is so grave that
ordinarily a lawyer should decline to represent more than one codefendant. On the other hand, common
representation of persons having similar interest is proper if the risk of adverse effect is minimal and the
requirements of paragraph (b) are met.
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[24] Ordinarily a lawyer may take inconsistent legal positions in different tribunals at different
times on behalf of different clients. The mere fact that advocating a legal position on behalf of one client
might create precedent adverse to the interests of a client represented by the lawyer in an unrelated
matter does not create a conflict of interest. A conflict of interest exists, however, if there is a significant
risk that a lawyer’s action on behalf of one client will materially limit under Rule 1.7 (a)(2) the lawyer’s
effectiveness in representing another client in a different case.
[25] When a lawyer represents or seeks to represent a class of plaintiffs or defendants in a
class‐action lawsuit, unnamed members of the class are ordinarily not considered to be clients of the
lawyer for purposes of applying paragraph (a)(1) of this rule. Thus, the lawyer does not typically need to
get the consent of such a person before representing a client suing the person in an unrelated matter.
Similarly, a lawyer seeking to represent an opponent in a class action does not typically need the consent
of an unnamed member of the class whom the lawyer represents in an unrelated matter.
Nonlitigation Conflicts
[26] Conflicts of interest under paragraphs (a)(1) and (a)(2) arise in contexts other than litigation.
For a discussion of directly adverse conflicts in transactional matters, see Comment [7]. Relevant factors
in determining whether there is significant potential for material limitation include the duration and
intimacy of the lawyer’s relationship with the client or clients involved, the functions being performed by
the lawyer, the likelihood that disagreements will arise and the likely prejudice to the client from the
conflict. The question is often one of proximity and degree. See Comment [8].
[27] For example, conflict questions may arise in estate planning and estate administration. A
lawyer may be called upon to prepare wills for several family members, such as husband and wife, and,
depending upon the circumstances, a conflict of interest may be present. In estate administration the
identity of the client may be unclear to the parties involved. In order to comply with conflict of interest
rules, the lawyer should make clear the lawyer’s relationship to the parties involved.
[28] Whether a conflict is consentable depends on the circumstances. For example, a lawyer may
not represent multiple parties to a negotiation whose interests are fundamentally antagonistic to each
other, but common representation is permissible where the clients are generally aligned in interest even
though there is some difference in interest among them. Thus, a lawyer may seek to establish or adjust a
relationship between clients on an amicable and mutually advantageous basis; for example, the lawyer
may help to organize a business in which two or more clients are entrepreneurs, working out the
financial reorganization of an enterprise in which two or more clients have an interest or arranging a
property distribution in settlement of an estate. The lawyer seeks to resolve potentially adverse interests
by developing the parties’ mutual interests. Otherwise, each party might have to obtain separate
representation, with the possibility of incurring additional cost, complication or even litigation. Given
these and other relevant factors, the clients may prefer that the lawyer act for all of them.
Special Considerations in Common Representation
[29] In considering whether to represent multiple clients in the same matter, a lawyer should be
mindful that if the common representation fails because the potentially adverse interests cannot be
reconciled, the result can be additional cost, embarrassment and recrimination. Ordinarily, the lawyer
will be forced to withdraw from representing all of the clients if the common representation fails. In
some situations, the risk of failure is so great that multiple representation is plainly impossible. For
example, a lawyer cannot undertake common representation of clients where contentious litigation or
negotiations between them are imminent or contemplated. Moreover, because the lawyer is required to
be impartial between commonly represented clients, representation of multiple clients is improper when
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it is unlikely that impartiality can be maintained. Generally, if the relationship between the parties has
already assumed antagonism, the possibility that the clients’ interests can be adequately served by
common representation is not very good. Other relevant factors are whether the lawyer subsequently
will represent both parties on a continuing basis and whether the situation involves creating or
terminating a relationship between the parties.
[30] A particularly important factor in determining the appropriateness of common
representation is the effect on client‐lawyer confidentiality and the attorney‐client privilege. With regard
to the attorney‐client privilege, the prevailing rule is that, as between commonly represented clients, the
privilege does not attach. Hence, it must be assumed that if litigation eventuates between the clients, the
privilege will not protect any such communications, and the clients should be so advised.
[31] As to the duty of confidentiality, continued common representation will almost certainly be
inadequate if one client asks the lawyer not to disclose to the other client information relevant to the
common representation. This is so because the lawyer has an equal duty of loyalty to each client, and
each client has the right to be informed of anything bearing on the representation that might affect that
client’s interests and the right to expect that the lawyer will use that information to that client’s benefit.
See Rule 1.4. The lawyer should, at the outset of the common representation and as part of the process of
obtaining each client’s informed consent, advise each client that information will be shared and that the
lawyer will have to withdraw if one client decides that some matter material to the representation should
be kept from the other. In limited circumstances, it may be appropriate for the lawyer to proceed with
the representation when the clients have agreed, after being properly informed, that the lawyer will keep
certain information confidential. For example, the lawyer may reasonably conclude that failure to
disclose one client’s trade secrets to another client will not adversely affect representation involving a
joint venture between the clients and agree to keep that information confidential with the informed
consent of both clients.
[32] When seeking to establish or adjust a relationship between clients, the lawyer should make
clear that the lawyer’s role is not that of partisanship normally expected in other circumstances and, thus,
that the clients may be required to assume greater responsibility for decisions than when each client is
separately represented. Any limitations on the scope of the representation made necessary as a result of
the common representation should be fully explained to the clients at the outset of the representation.
See Rule 1.2(c).
[33] Subject to the above limitations, each client in the common representation has the right to
loyal and diligent representation and the protection of Rule 1.9 concerning the obligations to a former
client. The client also has the right to discharge the lawyer as stated in Rule 1.16.
Organizational Clients
[34] A lawyer who represents a corporation or other organization does not, by virtue of that
representation, necessarily represent any constituent or affiliated organization, such as a parent or
subsidiary. See Rule 1.13(a). Thus, the lawyer for an organization is not barred from accepting
representation adverse to an affiliate in an unrelated matter, unless the circumstances are such that the
affiliate should also be considered a client of the lawyer, there is an understanding between the lawyer
and the organizational client that the lawyer will avoid representation adverse to the client’s affiliates, or
the lawyer’s obligations to either the organizational client or the new client are likely to limit materially
the lawyer’s representation of the other client.
[35] A lawyer for a corporation or other organization who is also a member of its board of
directors should determine whether the responsibilities of the two roles may conflict. The lawyer may be
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called on to advise the corporation in matters involving actions of the directors. Consideration should be
given to the frequency with which such situations may arise, the potential intensity of the conflict, the
effect of the lawyer’s resignation from the board and the possibility of the corporation’s obtaining legal
advice from another lawyer in such situations. If there is material risk that the dual role will compromise
the lawyer’s independence of professional judgment, the lawyer should not serve as a director or should
cease to act as the corporation’s lawyer when conflicts of interest arise. The lawyer should advise the
other members of the board that in some circumstances matters discussed at board meetings while the
lawyer is present in the capacity of director might not be protected by the attorney‐client privilege and
that conflict of interest considerations might require the lawyer’s recusal as a director or might require
the lawyer and the lawyer’s firm to decline representation of the corporation in a matter.
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RULE 1.8: CONFLICT OF INTEREST: CURRENT CLIENTS: SPECIFIC RULES
***
(g) A lawyer who represents two or more clients shall not participate in making
an aggregate settlement of the claims of or against the clients unless each client gives
informed consent in a writing signed by the client. The lawyer’s disclosure shall
include the existence and nature of all the claims involved and of the participation of
each person in the settlement.
***
Comment
***
Aggregate Settlements
[13] Differences in willingness to make or accept an offer of settlement are among the risks of
common representation of multiple clients by a single lawyer. Under Rule 1.7, this is one of the risks that
should be discussed before undertaking the representation, as part of the process of obtaining the clients’
informed consent. In addition, Rule 1.2(a) protects each client’s right to have the final say in deciding
whether to accept or reject an offer of settlement. The rule stated in this paragraph is a corollary of both
these rules and provides that, before any settlement offer is made or accepted on behalf of multiple
clients, the lawyer must inform each of them about all the material terms of the settlement, including
what the other clients will receive or pay if the settlement is accepted. See also Rule 1.0(f) (definition of
informed consent). Lawyers representing a class of plaintiffs or defendants, or those proceeding
derivatively, may not have a full client‐lawyer relationship with each member of the class; nevertheless,
such lawyers must comply with applicable rules regulating notification of class members and other
procedural requirements designed to ensure adequate protection of the entire class.
Limiting Liability and Settling Malpractice Claims
[14] Agreements prospectively limiting a lawyer’s liability for malpractice are prohibited unless
the client is independently represented in making the agreement because such agreements are likely to
undermine competent and diligent representation. Also, many clients are unable to evaluate the
desirability of making such an agreement before a dispute has arisen, particularly if they are then
represented by the lawyer seeking the agreement. This paragraph does not, however, prohibit a lawyer
from entering into an agreement with the client to arbitrate legal malpractice claims, provided such
agreements are enforceable and the client is fully informed of the scope and effect of the agreement. Nor
does this paragraph limit the ability of lawyers to practice in the form of a limited‐liability entity, where
permitted by law, provided that each lawyer remains personally liable to the client for his or her own
conduct and the firm complies with any conditions required by law, such as provisions requiring client
notification or maintenance of adequate liability insurance. Nor does it prohibit an agreement in
accordance with Rule 1.2 that defines the scope of the representation, although a definition of scope that
makes the obligations of representation illusory will amount to an attempt to limit liability.
[15] Agreements settling a claim or a potential claim for malpractice are not prohibited by this
rule. Nevertheless, in view of the danger that a lawyer will take unfair advantage of an unrepresented
client or former client, the lawyer must first advise such a person in writing of the appropriateness of
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independent representation in connection with such a settlement. In addition, the lawyer must give the
client or former client a reasonable opportunity to find and consult independent counsel.
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RULE 1.9: DUTIES TO FORMER CLIENTS
(a) A lawyer who has formerly represented a client in a matter shall not
thereafter represent another person in the same or a substantially related matter in
which that person’s interests are materially adverse to the interests of the former client
unless the former client gives informed consent, confirmed in writing.
(b) A lawyer shall not knowingly represent a person in the same or a
substantially related matter in which a firm with which the lawyer formerly was
associated had previously represented a client whose interests are materially adverse to
that person and about whom the lawyer had acquired information protected by
Rules 1.6 and 1.9(c) unless the former client gives informed consent, confirmed in
writing.
(c) A lawyer who has formerly represented a client in a matter or whose present
or former firm has formerly represented a client in a matter shall not thereafter:
(1) use information relating to the representation to the disadvantage of
the former client except as these rules would permit or require with respect to a
client, or when the information has become generally known; or
(2) reveal information relating to the representation except as these rules
would permit or require with respect to a client.
Comment
[1] After termination of a client‐lawyer relationship, a lawyer has certain continuing duties with
respect to confidentiality and conflicts of interest and thus may not represent another client except in
conformity with this rule. Under this rule, for example, a lawyer could not properly seek to rescind on
behalf of a new client a contract drafted on behalf of the former client. So also a lawyer who has
prosecuted an accused person could not properly represent the accused in a subsequent civil action
against the government concerning the same transaction. Nor could a lawyer who has represented
multiple clients in a matter represent one of the clients against the others in the same or a substantially
related matter after a dispute arose among the clients in that matter, unless all affected clients give
informed consent. See Comment [9]. Current and former government lawyers must comply with this
rule to the extent required by Rule 1.11.
[2] The scope of a “matter” for purposes of this rule depends on the facts of a particular situation
or transaction. The lawyer’s involvement in a matter can also be a question of degree. When a lawyer
has been directly involved in a specific transaction, subsequent representation of other clients with
materially adverse interests in that transaction clearly is prohibited. On the other hand, a lawyer who
recurrently handled a type of problem for a former client is not precluded from later representing another
client in a factually distinct problem of that type even though the subsequent representation involves a
position adverse to the prior client. Similar considerations can apply to the reassignment of military
lawyers between defense and prosecution functions within the same military jurisdictions. The
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underlying question is whether the lawyer was so involved in the matter that the subsequent
representation can be justly regarded as a changing of sides in the matter in question.
[3] Matters are “substantially related” for purposes of this rule if they involve the same
transaction or legal dispute or if there otherwise is a substantial risk that confidential factual information
as would normally have been obtained in the prior representation would materially advance the client’s
position in the subsequent matter. For example, a lawyer who has represented a businessperson and
learned extensive private financial information about that person may not then represent that person’s
spouse in seeking a divorce. Similarly, a lawyer who has previously represented a client in securing
environmental permits to build a shopping center would be precluded from representing neighbors
seeking to oppose rezoning of the property on the basis of environmental considerations; however, the
lawyer would not be precluded, on the grounds of substantial relationship, from defending a tenant of
the completed shopping center in resisting eviction for nonpayment of rent. Information that has been
disclosed to the public or to other parties adverse to the former client ordinarily will not be disqualifying.
Information acquired in a prior representation may have been rendered obsolete by the passage of time, a
circumstance that may be relevant in determining whether two representations are substantially related.
In the case of an organizational client, general knowledge of the client’s policies and practices ordinarily
will not preclude a subsequent representation; on the other hand, knowledge of specific facts gained in a
prior representation that are relevant to the matter in question ordinarily will preclude such a
representation. A former client is not required to reveal the confidential information learned by the
lawyer in order to establish a substantial risk that the lawyer has confidential information to use in the
subsequent matter. A conclusion about the possession of such information may be based on the nature of
the services the lawyer provided the former client and information that would in ordinary practice be
learned by a lawyer providing such services.
Lawyers Moving Between Firms
[4] When lawyers have been associated within a firm but then end their association, the question
of whether a lawyer should undertake representation is more complicated. There are several competing
considerations. First, the client previously represented by the former firm must be reasonably assured
that the principle of loyalty to the client is not compromised. Second, the rule should not be so broadly
cast as to preclude other persons from having reasonable choice of legal counsel. Third, the rule should
not unreasonably hamper lawyers from forming new associations and taking on new clients after having
left a previous association. In this connection, it should be recognized that today many lawyers practice
in firms, that many lawyers to some degree limit their practice to one field or another, and that many
move from one association to another several times in their careers. If the concept of imputation were
applied with unqualified rigor, the result would be radical curtailment of the opportunity of lawyers to
move from one practice setting to another and of the opportunity of clients to change counsel.
[5] Paragraph (b) operates to disqualify the lawyer only when the lawyer involved has actual
knowledge of information protected by Rules 1.6 and 1.9(c). Thus, if a lawyer while with one firm
acquired no knowledge or information relating to a particular client of the firm, and that lawyer later
joined another firm, neither the lawyer individually nor the second firm is disqualified from representing
another client in the same or a related matter even though the interests of the two clients conflict. See
Rule 1.10(b) for the restrictions on a firm once a lawyer has terminated association with the firm.
[6] Application of paragraph (b) depends on a situation’s particular facts, aided by inferences,
deductions or working presumptions that reasonably may be made about the way in which lawyers work
together. A lawyer may have general access to files of all clients of a law firm and may regularly
participate in discussions of their affairs; it should be inferred that such a lawyer in fact is privy to all
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information about all the firm’s clients. In contrast, another lawyer may have access to the files of only a
limited number of clients and participate in discussions of the affairs of no other clients; in the absence of
information to the contrary, it should be inferred that such a lawyer in fact is privy to information about
the clients actually served but not those of other clients. In such an inquiry, the burden of proof should
rest upon the firm whose disqualification is sought.
[7] Independent of the question of disqualification of a firm, a lawyer changing professional
association has a continuing duty to preserve confidentiality of information about a client formerly
represented. See Rules 1.6 and 1.9(c).
[8] Paragraph (c) provides that information acquired by the lawyer in the course of representing a
client may not subsequently be used or revealed by the lawyer to the disadvantage of the client.
However, the fact that a lawyer has once served a client does not preclude the lawyer from using
generally known information about that client when later representing another client.
[9] The provisions of this rule are for the protection of former clients and can be waived if the
client gives informed consent, which consent must be confirmed in writing under paragraphs (a) and (b).
See Rule 1.0(f). With regard to the effectiveness of an advance waiver, see Comment [22] to Rule 1.7.
With regard to disqualification of a firm with which a lawyer is or was formerly associated, see Rule 1.10.
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MINNESOTA STATUTES 2017
181.970 EMPLOYEE INDEMNIFICATION.
Subdivision 1. Indemnification required. An employer shall defend and
indemnify its employee for civil damages, penalties, or fines claimed or levied against
the employee, provided that the employee:
(1) was acting in the performance of the duties of the employee’s position;
(2) was not guilty of intentional misconduct, willful neglect of the duties of the
employee’s position, or bad faith; and
(3) has not been indemnified by another person for the same damages, penalties,
or fines.
Subdivision 2. Exception. Subdivision 1 does not apply to:
(1) employees of the state or a municipality governed by section 3.736 or 466.07;
(2) employees who are subject to a contract or other agreement governing
indemnification rights;
(3) employees and employers who are governed by indemnification provisions
under section 302A.521, 317A.521, 322B.699, or 322C.0408, or similar laws of this state or
another state specifically governing indemnification of employees of business or
nonprofit corporations, limited liability companies, or other legal entities; or
(4) indemnification rights for a particular liability specifically governed by other
law.
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302A.521 INDEMNIFICATION.
Subdivision 1. Definitions. (a) For purposes of this section, the terms defined in
this subdivision have the meanings given them.
(b) “Corporation” includes a domestic or foreign corporation that was the
predecessor of the corporation referred to in this section in a merger or other transaction
in which the predecessor’s existence ceased upon consummation of the transaction.
(c) “Official capacity” means (1) with respect to a director, the position of director
in a corporation, (2) with respect to a person other than a director, the elective or
appointive office or position held by an officer, member of a committee of the board, or
the employment relationship undertaken by an employee of the corporation, and (3)
with respect to a director, officer, or employee of the corporation who, while a director,
officer, or employee of the corporation, is or was serving at the request of the
corporation or whose duties in that position involve or involved service as a director,
officer, partner, trustee, governor, manager, employee, or agent of another organization
or employee benefit plan, the position of that person as a director, officer, partner,
trustee, governor, manager, employee, or agent, as the case may be, of the other
organization or employee benefit plan.
(d) “Proceeding” means a threatened, pending, or completed civil, criminal,
administrative, arbitration, or investigative proceeding, including a proceeding by or in
the right of the corporation.
(e) “Special legal counsel” means counsel who has not in the preceding five years
(1) represented the corporation or a related organization in a capacity other than special
legal counsel, or (2) represented a director, officer, member of a committee of the board,
or employee, whose indemnification is in issue.
Subdivision 2. Indemnification mandatory; standard. (a) Subject to the
provisions of subdivision 4, a corporation shall indemnify a person made or threatened
to be made a party to a proceeding by reason of the former or present official capacity of
the person against judgments, penalties, fines, including, without limitation, excise
taxes assessed against the person with respect to an employee benefit plan, settlements,
and reasonable expenses, including attorneys’ fees and disbursements, incurred by the
person in connection with the proceeding, if, with respect to the acts or omissions of the
person complained of in the proceeding, the person:
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(1) has not been indemnified by another organization or employee benefit plan
for the same judgments, penalties, fines, including, without limitation, excise taxes
assessed against the person with respect to an employee benefit plan, settlements, and
reasonable expenses, including attorneys’ fees and disbursements, incurred by the
person in connection with the proceeding with respect to the same acts or omissions;
(2) acted in good faith;
(3) received no improper personal benefit and section 302A.255, if applicable, has
been satisfied;
(4) in the case of a criminal proceeding, had no reasonable cause to believe the
conduct was unlawful; and
(5) in the case of acts or omissions occurring in the official capacity described in
subdivision 1, paragraph (c), clause (1) or (2), reasonably believed that the conduct was
in the best interests of the corporation, or in the case of acts or omissions occurring in
the official capacity described in subdivision 1, paragraph (c), clause (3), reasonably
believed that the conduct was not opposed to the best interests of the corporation. If the
person’s acts or omissions complained of in the proceeding relate to conduct as a
director, officer, trustee, employee, or agent of an employee benefit plan, the conduct is
not considered to be opposed to the best interests of the corporation if the person
reasonably believed that the conduct was in the best interests of the participants or
beneficiaries of the employee benefit plan.
(b) The termination of a proceeding by judgment, order, settlement, conviction,
or upon a plea of nolocontendere or its equivalent does not, of itself, establish that the
person did not meet the criteria set forth in this subdivision.
Subdivision 3. Advances. Subject to the provisions of subdivision 4, if a person
is made or threatened to be made a party to a proceeding, the person is entitled, upon
written request to the corporation, to payment or reimbursement by the corporation of
reasonable expenses, including attorneys’ fees and disbursements, incurred by the
person in advance of the final disposition of the proceeding, (a) upon receipt by the
corporation of a written affirmation by the person of a good faith belief that the criteria
for indemnification set forth in subdivision 2 have been satisfied and a written
undertaking by the person to repay all amounts so paid or reimbursed by the
corporation, if it is ultimately determined that the criteria for indemnification have not
been satisfied, and (b) after a determination that the facts then known to those making
the determination would not preclude indemnification under this section. The written
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undertaking required by clause (a) is an unlimited general obligation of the person
making it, but need not be secured and shall be accepted without reference to financial
ability to make the repayment.
Subdivision 4. Prohibition or limit on indemnification or advances. The
articles or bylaws either may prohibit indemnification or advances of expenses
otherwise required by this section or may impose conditions on indemnification or
advances of expenses in addition to the conditions contained in subdivisions 2 and 3
including, without limitation, monetary limits on indemnification or advances of
expenses, if the prohibition or conditions apply equally to all persons or to all persons
within a given class. A prohibition or limit on indemnification or advances may not
apply to or affect the right of a person to indemnification or advances of expenses with
respect to any acts or omissions of the person occurring prior to the effective date of a
provision in the articles or the date of adoption of a provision in the bylaws establishing
the prohibition or limit on indemnification or advances.
Subdivision 5. Reimbursement to witnesses. This section does not require, or
limit the ability of, a corporation to reimburse expenses, including attorneys’ fees and
disbursements, incurred by a person in connection with an appearance as a witness in a
proceeding at a time when the person has not been made or threatened to be made a
party to a proceeding.
Subdivision 6. Determination of eligibility. (a) All determinations whether
indemnification of a person is required because the criteria set forth in subdivision 2
have been satisfied and whether a person is entitled to payment or reimbursement of
expenses in advance of the final disposition of a proceeding as provided in subdivision
3 shall be made:
(1) by the board by a majority of a quorum, if the directors who are at the time
parties to the proceeding are not counted for determining either a majority or the
presence of a quorum;
(2) if a quorum under clause (1) cannot be obtained, by a majority of a committee
of the board, consisting solely of two or more directors not at the time parties to the
proceeding, duly designated to act in the matter by a majority of the full board
including directors who are parties;
(3) if a determination is not made under clause (1) or (2), by special legal counsel,
selected either by a majority of the board or a committee by vote pursuant to clause (1)
or (2) or, if the requisite quorum of the full board cannot be obtained and the committee
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cannot be established, by a majority of the full board including directors who are
parties;
(4) if a determination is not made under clauses (1) to (3), by the affirmative vote
of the shareholders required by section 302A.437, but the shares held by parties to the
proceeding must not be counted in determining the presence of a quorum and are not
considered to be present and entitled to vote on the determination; or
(5) if an adverse determination is made under clauses (1) to (4) or under
paragraph (b), or if no determination is made under clauses (1) to (4) or under
paragraph (b) within 60 days after (i) the later to occur of the termination of a
proceeding or a written request for indemnification to the corporation or (ii) a written
request for an advance of expenses, as the case may be, by a court in this state, which
may be the same court in which the proceeding involving the person’s liability took
place, upon application of the person and any notice the court requires. The person
seeking indemnification or payment or reimbursement of expenses pursuant to this
clause has the burden of establishing that the person is entitled to indemnification or
payment or reimbursement of expenses.
(b) With respect to a person who is not, and was not at the time of the acts or
omissions complained of in the proceedings, a director, officer, or person possessing,
directly or indirectly, the power to direct or cause the direction of the management or
policies of the corporation, the determination whether indemnification of this person is
required because the criteria set forth in subdivision 2 have been satisfied and whether
this person is entitled to payment or reimbursement of expenses in advance of the final
disposition of a proceeding as provided in subdivision 3 may be made by an annually
appointed committee of the board, having at least one member who is a director. The
committee shall report at least annually to the board concerning its actions.
Subdivision 7. Insurance. A corporation may purchase and maintain insurance
on behalf of a person in that person’s official capacity against any liability asserted
against and incurred by the person in or arising from that capacity, whether or not the
corporation would have been required to indemnify the person against the liability
under the provisions of this section.
Subdivision 8. Disclosure. A corporation that indemnifies or advances expenses
to a person in accordance with this section in connection with a proceeding by or on
behalf of the corporation shall report to the shareholders in writing the amount of the
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indemnification or advance and to whom and on whose behalf it was paid not later
than the next meeting of shareholders.
Subdivision 9. Indemnification of other persons. Nothing in this section shall
be construed to limit the power of the corporation to indemnify persons other than a
director, officer, employee, or member of a committee of the board of the corporation by
contract or otherwise.
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FORM JOINT REPRESENTATION AGREEMENT
This Joint Representation Agreement, (the “Agreement”), is by and between
[Employer name], (the “Employer”), [Supervisor name], (the “Supervisor”), and
[Lawyer], (the “Lawyer”) and arises out of the following circumstances:
Employer employs Supervisor in the position of [Supervisor position]. Employer
formerly employed [Employee name], (the “Employee”), in the position of [Employee
position], in which position Employee was supervised by Supervisor.
Employee has sued Employer and Supervisor in the [court] in a case captioned
[case caption], (the “Litigation”). In general, Employee alleges [describe claims].
Employer and Supervisor have similar interests in the defense of the Litigation,
and their interests with respect to Employee in the Litigation are generally aligned.
Employer and Supervisor wish to present a joint defense to the Litigation and
wish to be jointly represented by one lawyer on the terms set forth in this Agreement.
Lawyer agrees to undertake such joint representation on the terms set forth in this
Agreement.
Based on these premises and for other good and valuable consideration, the
parties agree as follows:
1.
Joint Representation. Employer and Supervisor agree to jointly employ
Lawyer to represent them in the defense of the Litigation. Lawyer agrees to jointly
represent them. Employer, Supervisor, and Lawyer have consulted about the
implications, advantages, and risks of joint representation. Lawyer reasonably believes
that the Litigation can be defended on terms compatible with the clients’ best interests,
that each client will be able to make adequately informed decisions in the matter, that
there is little risk of material prejudice to the interests of the clients if the defense of the
Litigation is unsuccessful, and that joint representation can be impartially undertaken.
The parties desire to establish a lawyer‐client relationship among themselves, subject to
the terms of this Agreement, which will permit communications among them to be
protected by the lawyer‐client privilege.
2.
Cooperation. Employer and Supervisor agree to cooperate with each
other and with Lawyer in the defense of the Litigation.
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3.
Statutory Duty. This Agreement will be deemed to satisfy Employer’s
statutory duty to defend Supervisor under Minn. Stat. § 181.970 (captioned “Employee
Indemnification”) and similar statutes.
4.
Counterclaim. Employer and Supervisor acknowledge that they have no
counterclaims against Employee.
OR
4.
Counterclaims. [Employer] [Supervisor] has a counterclaim against
Employee in the nature of [describe counterclaim]. The parties agree that Lawyer will
represent [Employer] [Supervisor] in pursing the counterclaim, subject to the provisions
of this Agreement.
OR
4.
Counterclaims. [Employer] [Supervisor] has a counterclaim against
Employee in the nature of [describe counterclaim]. The parties understand that Lawyer
will not represent [Employer] [Supervisor] in pursuing the counterclaim. [Employer]
[Supervisor] will be responsible for pursuing the counterclaim [itself] [himself] [herself]
at [its] [his] [her] own expense, with or without a separate lawyer.
5.
Cross Claims. Employer and Supervisor acknowledge that the pursuit of
any cross claims they may have against each other will be deferred until the resolution
of the Litigation. The deferral will toll any applicable statute of limitations until the
Litigation is concluded by means of a final judgment not subject to appeal or by
settlement. Thereafter, Employer and Supervisor will have one hundred and eighty
(180) days to assert any cross claims. Lawyer will have no obligation to assess, pursue,
or otherwise address any cross claims between Employer and Supervisor. Lawyer
expresses no opinion as to whether Employer or Supervisor has any valid cross claims.
Employer and Supervisor should consult with their own separate counsel about any
potential cross claims.
6.
Defense Costs.
[Employer] [Employer’s insurer] [Employer and
Employer’s insurer] agrees to bear the cost of defending both Employer and Supervisor
in the Litigation, including lawyer’s fees, court costs, and out‐of‐pocket disbursements.
Employer, Supervisor, and Lawyer have consulted as to the implications, advantages,
and risks of funding the defense of the Litigation in this manner, and all consent to it.
Lawyer will give advice to and represent both Employer and Supervisor regardless of
who pays for the defense of the Litigation. There will be no interference with Lawyer’s
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independence of professional judgment or with the lawyer‐client relationship on
account of the method of funding the defense of the Litigation. Lawyer’s hourly rate,
billing and payment terms, and similar fee contract provisions will be addressed in a
separate contract between Lawyer and [Employer] [Employer’s insurer] [Employer and
Employer’s insurer].
7.
Client Confidences and Secrets. From time to time during the defense of
the Litigation, Lawyer may come to know of confidential or secret information about
Employer or Supervisor relevant to the defense of the Litigation. Employer and
Supervisor have been consulted regarding this possibility and the need to share the
information with both clients in order to mount an effective defense to the Litigation.
Therefore, Employer and Supervisor consent to the disclosure of the information by the
Lawyer to the other client. Any such disclosure will not be deemed a waiver of the
lawyer‐client privilege for any other purpose. Employer and Supervisor will hold such
information in confidence. Lawyer will not reveal confidences or secrets to any other
person without the consent of both Employer and Supervisor. Employer and
Supervisor understand that should either of them revoke their consent to disclosure of
information to the other, a conflict of interest likely will result, requiring Lawyer to
withdraw from the joint representation. Employer and Supervisor further understand
that there may be no lawyer‐client privilege as between the two of them. They further
understand that if adversity arises between the two of them, they might not be able to
assert the protection of the lawyer‐client privilege against each other.
8.
Conflicts of Interest. Employer, Supervisor, and Lawyer believe that the
joint representation of Employer and Supervisor by Lawyer will not adversely affect
Lawyer’s relationship with Employer or Supervisor. Employer and Supervisor have
been duly advised about the implications, advantages, disadvantages, and risks of joint
representation. They and the Lawyer have discussed [tailor to specific situation;
examples of advantages: united defense, cost savings, litigation efficiency; examples of
disadvantages: loss of privilege between the two, possible irreconcilable differences
later, resulting in having to start over with new lawyer(s)]. After this advice and these
discussions, Employer and Supervisor consent to the joint representation despite any
actual or perceived conflicts of interest.
9.
Conflicting Instructions.
Lawyer will abide by Employer’s and
Supervisor’s decisions as to the objectives of Lawyer’s representation, including the
decision on whether to settle. Lawyer will consult with Employer and Supervisor as to
the means by which the objectives are to be pursued. Lawyer will not make an
aggregate settlement of the Litigation unless both Employer and Supervisor give
informed consent, including disclosure of the existence and nature of all the claims and
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of the participation of each client in the settlement. In the event of a conflict between
Employer and Supervisor regarding the objectives of Lawyer’s representation or
regarding whether to settle, Employer, Supervisor, and Lawyer will confer in an effort
to resolve the disagreement. Failing resolution, Lawyer may withdraw from the joint
representation as discussed below.
10.
Client Communication. Lawyer will communicate with both Employer
and Supervisor as to all important matters arising during the course of the Litigation, so
that each client can make adequately informed decisions. Lawyer will promptly
comply with reasonable requests for information from either Employer or Supervisor.
11.
Withdrawal of Lawyer. If either Employer or Supervisor insists on
pursuing an objective that Lawyer deems repugnant or imprudent, if the representation
has been rendered unreasonably difficult by Employer or Supervisor, if an
irreconcilable dispute arises between Employer and Supervisor as to client confidences
or secrets, conflicts of interest, instructions to Lawyer, or some other matter, or if other
good cause for withdrawal exists, Lawyer may withdraw from representing Employer
and Supervisor. For example, Lawyer may withdraw from representing Employer and
Supervisor if there exists a substantial discrepancy in the clients’ testimony,
incompatibility in positions in relation to an opposing party, or an irreconcilable
disagreement over settling the Litigation.
12.
New Counsel. At any time, with or without cause, Employer or
Supervisor may withdraw from this Agreement and represent itself or [himself][herself]
or retain new, separate counsel to represent it or [him][her] at its or [his][her] own
expense. Assuming no conflict of interest, Lawyer may continue to represent the other
client, subject to the withdrawal provisions discussed above, and subject to liability for
payment for Lawyer’s services.
13.
Additional Counsel. At any time Employer or Supervisor may engage
additional counsel to represent it or [him][her] in the Litigation at its or [his][her] own
expense.
14.
Independent Advice. Employer and Supervisor acknowledge their right
to independent advice at its or [his][her] own expense from another lawyer about
entering into this Agreement. Employer and Supervisor have either sought and
received such independent advice or have chosen to forego such right.
15.
Authority. The person signing below on behalf of Employer is the
appropriate official of the organization to bind Employer to this Agreement.
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16.
Choice of Law. This Agreement will be construed and applied under the
laws of the State of Minnesota.
17.
Integration. This Agreement contains the entire understanding of the
parties. There are no other verbal or written, express or implied, understandings on the
subject of joint representation not appearing in this Agreement.
18.
Term. This Agreement will take effect on the latest date written below.
This Agreement will terminate on the happening of the circumstances described in the
section captioned “Withdrawal of Lawyer” or in the section captioned “New Counsel.”
Failing that, this Agreement will terminate upon the conclusion of the Litigation and
any subsequent appeals. In no event, however, will the termination of this Agreement
relieve Lawyer of duties imposed under the Minnesota Rules of Professional Conduct,
such as the continuing duty to maintain client confidences.
19.
Rules of Professional Conduct. Nothing herein may be construed as
limiting or terminating Lawyer’s duties under the Minnesota Rules of Professional
Conduct. In the event of a conflict between the provisions of this Agreement and the
provisions of the Rules, the latter will prevail.
Dated:

, 201_
Employer

Dated:

, 201_
Supervisor

Dated:

, 201
Lawyer
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JOINT REPRESENTATION CHECKLIST
1.

Identify your clients and the particular matter(s) requiring representation.

2.

Advise those outside the group that you do not represent their interests
(i.e., other officers, managers, agents).

3.

Identify any potential conflicts of interest between the multiple clients.
a.

IF conflict, decide whether it can be consented to.

b.

IF NO apparent conflict, advise clients that conflicts may arise and the
implications.

4.

Advise clients how confidentiality works with respect to joint representation.

5.

Advise clients on all aspects of settlement and how that may impact their
respective interests. Memorialize in writing.

6.

Execute a Joint Representation Agreement setting forth the parameters of
representation and associated issues that might arise including the need to share
confidential and privileged information, as well as the impact on the
attorney‐client privilege. Make sure informed consent has been obtained, as
applicable.

7.

Advise clients of their respective obligations to share in the payment of fees and
expenses or other arrangements for payment. Memorialize in writing.

8.

Treat all clients equally in all respects including loyalty, confidentiality,
communications and decision making.

9.

Monitor joint representation throughout all aspects of litigation to make certain
conflicts do not arise that require action.

10.

Act promptly if a conflict is identified during the course of representation and
take necessary action to remedy the conflict including, but not limited,
withdrawing as counsel.
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FMLA Basics
Prepared by Leonard B. Segal
I.

Background
The Family and Medical Leave Act (“FMLA”) was enacted in 1993. Pursuant to the
FMLA, eligible employees who work for a covered employer are allowed to take unpaid
time off from work for any qualifying reason. 29 U.S.C. §2601, et seq. The National
Defense Authorization Act (“NDAA”) for 2008 amended the FMLA to add FMLA leave
for certain military-related reasons, which provisions were expanded by the NDAA for
2010.

II.

Employer Coverage
Private sector employers (either alone or as an integrated employer with another
entity/entities) with 50 or more employees in 20 or more calendar workweeks during the
current or preceding calendar year are covered by the FMLA. Public agencies and public
and private elementary and secondary schools are covered employers without regard to the
number of employees. 29 C.F.R. §§ 825.104(a), 825.105 & 825.600.
Practice Pointer: When analyzing a potential FMLA issue, start by determining whether
the employer is covered by the FMLA. For those employers that are not covered by the
FMLA, it is a good idea to review the employer’s handbook or other policy manual to
determine whether it may have nonetheless offered to provide FMLA benefits.

III.

Employee Coverage
Not all employees are eligible for FMLA leave. To be eligible, an employee must have:
A. Worked for a covered employer for at least 12 months as of the date when the FMLA
leave begins. 29 C.F.R. § 825.110(a)(1). Note that the 12 month period does not need
to be consecutive. When determining whether an employee meets the 12-month
threshold, an employer does not have to count time worked prior to a break in service
of seven years or more. Exception: If the break in service was due to the employee
fulfilling Uniformed Services Employment and Reemployment Rights Act
(“USERRA”) service obligations or the employer stated, in writing, its intent to rehire
the employee following a break in service. 29 C.F.R. § 825.110 (b).
B. Worked for the covered employer for at least 1,250 hours during the 12-month period
immediately preceding the beginning of the FMLA leave. 29 C.F.R. § 825.110(a)(2).
Note special hour requirements for airline flight crew employees. 29 C.F.R § 825.801.
C. Worked at a site where the employer has 50 or more employees within a 75-mile radius
(measured by surface miles). This determination is made at the time the employee
gives notice of the need for FMLA leave. 29 C.F.R. §§ 825.110(a)(3) and (e) &
825.111.
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Practice Pointer: After determining an employer is covered by the FMLA, the next step is
to determine whether the employee meets the employee eligibility requirements. Again,
review any applicable employee handbook or policy manual.
IV.

Qualifying Reasons for FMLA Leave
A. For the birth or adoption of a child or placement of a child in foster care (this includes
leave for prenatal care and for incapacity due to pregnancy), and to care for a newborn
child.
B. For the employee’s own serious health condition that makes the employee unable to
perform the functions of his/her position.
C. To care for a family member (parent, spouse or child) with a serious health condition.
D. For certain military-related leaves.
1. Qualifying exigency leave.
2. Military caregiver leave.
29 C.F.R. §§ 825.100(a) & 825.112-825.127.

V.

Amount of Leave
The FMLA allows eligible employees to take up to 12 workweeks of unpaid leave within
a 12-month period. Exception: An eligible employee who takes FMLA leave to care for a
covered servicemember with a serious illness or injury (“military caregiver leave”) is
allowed 26 weeks of leave within a 12-month period beginning with the first day of such
leave. During the 12-month period within which an eligible employee takes military
caregiver leave, an employee is limited to a combined total of 26 workweeks of FMLA
leave for all purposes. 29 C.F.R. §§ 825.200 & 825.127(e)(1).
Note Regarding Holidays: If a holiday occurs during a full week of FMLA leave, the
holiday has no effect on counting the amount of FMLA time used. The week is counted
as a full week of FMLA leave. If, however, an employee uses FMLA leave in increments
of less than a full week, then the holiday counts as FMLA leave only if the employee was
otherwise scheduled and expected to work on the holiday. Similarly, if the employer closes
the business for one week or more, the days the employer is closed should not be counted
as FMLA leave. 29 C.F.R. § 825.200(h).
Note Regarding an Employee Who Meets FMLA Eligibility Requirements While on
Leave: If an employee is on a non-FMLA leave during which time he/she satisfies the
above eligibility requirements, then any leave taken for an FMLA-qualifying reason after
becoming eligible is considered FMLA leave. 29 C.F.R. § 825.110(d).
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VI.

Calculation of the 12-Month Period
The FMLA provides four possible 12-month periods during which the 12 weeks of FMLA
must be taken. 29 C.F.R. §825.200(b). If an employer does not specify the 12-month
period it uses, then the period that is most beneficial to an eligible employee will be used.
29 C.F.R. §825.200(e). The four possible 12-month periods are:
a. The Calendar Year;
b. Any fixed 12-month period, such as a fiscal year or a year starting on the employee’s
anniversary date;
c. The 12-month period measured forward from the date an employee's first FMLA leave
begins; or
d. A rolling 12-month period measured backward from the date an employee uses FMLA
leave.
Military Caregiver Leave: See mandatory 12-month period in Section XIII below.

VII.

Reinstatement
Upon completion of FMLA leave, an employee is entitled to return to the same position
he/she held when the FMLA leave began or to an equivalent job with equivalent pay,
benefits and terms and conditions of employment, including privileges, perquisites and
status. This is true even if the employee has been replaced or his/her position was
restructured to accommodate the absence. 29 C.F.R. §§ 825.214 & 825.215. Exception:
If an employee would not have been employed at the time of reinstatement (he/she was
selected for and laid off during the FMLA leave), then reinstatement is not required. 29
C.F.R. § 825.216.
Practice Pointer: If an employee is unable to return to work following his/her FMLA
leave, or otherwise suffers from a disability, an employer must be sure to comply with the
Americans with Disabilities Act, Minnesota Human Rights Act, and any other applicable
law.
Certain Key Employees May be Denied Reinstatement: An employer may deny job
restoration to certain key employees if necessary to prevent substantial and grievous
economic injury to the operations of the employer. 29 C.F.R. § 825.216(b). The key is
whether restoration of the employee will cause substantial and grievous economic injury
to the operations of the employer, not whether the absence of the employee will cause such
substantial and grievous injury. 29 C.F.R. §825.218. A key employee is a salaried FMLAeligible employee who is among the highest paid 10 percent of all employees – salaried
and non-salaried, eligible and ineligible - employed by the employer within 75 miles of the
employee's worksite. 29 C.F.R. §§ 825.217 & 825.102.
An employer who believes that reinstatement may be denied to a key employee must give
written notice to the employee at the time the employee gives notice of the need for
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FMLA leave (or when FMLA leave commences, if earlier) that he or she qualifies as a key
employee. At the same time, the employer also must inform the employee of the potential
consequences with respect to reinstatement and maintenance of health benefits if the
employer should determine that substantial and grievous economic injury to the employer's
operations will result if the employee is reinstated from FMLA leave. If such notice cannot
be given immediately because of the need to determine whether the employee is a key
employee, it shall be given as soon as practicable after being notified of a need for leave
(or the commencement of leave, if earlier). 29 C.F.R. §825.219(a).
Employers who seek to deny job restoration to a key employee need to tread very carefully
and must comply with all of the required notice requirements. An employer that fails to
provide timely notice will lose its right to deny restoration, even if substantial and grievous
economic injury will result from reinstatement. 29 C.F.R. §825.219(a).
As soon as an employer makes a good faith determination that substantial and grievous
economic injury will result if a key employee who has given notice of the need for FMLA
leave or who is using FMLA leave is reinstated, the employer must notify the employee in
writing of its determination, that it cannot deny FMLA leave, and that it intends to deny
restoration to employment on completion of the FMLA leave. Ordinarily, an employer
should be able to give this notice, which must be provided in person or by certified mail,
prior to the employee starting leave. The notice must explain the basis for the employer's
finding that substantial and grievous economic injury will result, and, if leave has
commenced, must provide the employee a reasonable time within which to return to work.
29 C.F.R. §825.219(b).
If an employee on leave does not return to work in response to the employer's notification
of intent to deny restoration, the employee continues to be entitled to maintenance of health
benefits and the employer may not recover its cost of health benefit premiums. A key
employee's rights under the FMLA continue unless and until the employee either gives
notice that he or she no longer wishes to return to work or the employer actually denies
reinstatement at the conclusion of the leave period. 29 C.F.R. §825.219(c).
Even if notices are properly provided, an employee is entitled to request reinstatement at
the end of the leave period even if he/she did not return to work in response to the
employer's notice. The employer must then again determine whether there will be
substantial and grievous economic injury if the employee is reinstated. If it is determined
that substantial and grievous economic injury will result, the employer must notify the
employee in writing (in person or by certified mail) of the denial of restoration. 29 C.F.R.
§825.219(d).
VIII. FMLA Leave Usually is Unpaid
FMLA leave usually is unpaid. An employer may, however, require employees to
substitute accrued paid leave for unpaid FMLA leave. If an employer does not have such
a requirement, then an eligible employee can ordinarily choose whether to substitute
accrued paid time off for unpaid FMLA leave. 29 C.F.R. § 825.207. Caution: When the
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serious health condition is due to a work injury, this gets more complicated. See 29 C.F.R.
§825.207(e).
If an employee chooses, or if the employer requires, use of paid time off while on FMLA
leave, an employer may require employees to follow its normal policies and procedures for
the use of such time, provided the employer informed employees of those policies and
procedures. If an employee does not follow such policies and procedures, the employer
does not need to provide paid time off, although it must still allow an employee to take
unpaid FMLA leave. 29 C.F.R. § 825.207.
Practice Pointer: If an employer intends to require the use of paid time off, it should make
that clear in its FMLA policy and should be sure that doing so will not violate any other
applicable law. In addition, except as may be prohibited by law, an employer should draft
company policies so that FMLA and any other leave (such as the twelve weeks of leave
under Minnesota’s Pregnancy and Parenting Leave Act) run concurrently. See Minn. Stat.
§ 181.943.
Practice Pointer: The FMLA regulations specifically allow an employer to deduct from
an exempt employee’s salary for FMLA leave without losing the exemption under the Fair
Labor Standards Act. 29 C.F.R. § 825.206.
IX.

Parental Leave Under the FMLA
An eligible employee can take FMLA leave for the birth or adoption of a child, for the
placement of a child in foster care, or to care for a newborn child. Parental leave under the
FMLA is available to both women and men. The leave may start at any time following the
birth or placement of the child, but must be completed within 12 months after the birth or
placement. Employees can take FMLA leave for related pre-placement activities. 29
C.F.R. §§ 825.120 & 825.121.
Where spouses are employed by the same employer, the FMLA provides that they can
be limited to a combined total of 12 workweeks of FMLA parental leave or to care for an
employee’s parent with a serious health condition. 29 C.F.R. §§ 825.120(a)(3),
825.121(a)(3)) & 825.201(b). Caution: This may violate laws against marital status
discrimination, including the Minnesota Human Rights Act. As such, the safest approach
in Minnesota (and other jurisdictions that prohibit marital status discrimination) is to allow
each spouse to take 12 weeks of FMLA parental leave.

X.

Leave Due to a Serious Health Condition
An eligible employee can take FMLA leave due to the employee’s own serious health
condition or to care for an immediate family member (parent, spouse or child) with a
serious health condition. It includes both physical and psychological care and such things
as transporting the family member to a health care provider. 29 C.F.R. § 825.124.
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Parent means a biological, adoptive, step or foster parent, or an individual who stood in
loco parentis to an employee. It does not include parents-in-law. 29 C.F.R. §§ 825.102
& 825.122(c).
Child means “a biological, adopted, or foster child, a stepchild, a legal ward, or a child of
a person standing in loco parentis, who is either under age 18, or 18 or older and ‘incapable
of self-care because of a mental or physical disability’ at the time that FMLA leave is to
commence.” “Incapable of self-care” means the individual requires active assistance or
supervision to provide daily self-care in several of the “activities of daily living” or
“instrumental activities of daily living.” Activities of daily living include caring for one’s
grooming and hygiene, bathing, dressing and eating. 29 C.F.R. § 825.102. Instrumental
activities of daily living include cooking, cleaning, shopping, taking public transportation,
paying bills, maintaining a residence, using telephones and directories, using a post office,
etc. 29 C.F.R. §§ 825.102 & 825.122(d).
In loco parentis means people who have “day-to-day responsibilities to care for and
financially support a child or, in the case of an employee, who had such responsibility for
the employee when the employee was a child. A biological or legal relationship is not
necessary.” 29 C.F.R. §§ 825.102 & 825.122(d)(3).
Spouse means “the other person with whom an individual entered into marriage as defined
or recognized under state law for purposes of marriage in the State in which the marriage
was entered into or, in the case of a marriage entered into outside of any State, if the
marriage is valid in the place where entered into and could have been entered into in at
least one State. This definition includes an individual in a same-sex or common law
marriage that either: (1) Was entered into in a State that recognizes such marriages; or (2)
If entered into outside of any State, is valid in the place where entered into and could have
been entered into in at least one State.” 29 C.F.R. §§ 825.102 & 825.122(b). This is
referred to as the “place of celebration” rule.
Practice Pointer: An employer may require that an employee requesting FMLA leave to
care for a family member provide reasonable documentation, such as a child’s birth
certificate, a court document, or even a statement from the employee, showing the family
relationship. 29 C.F.R. § 825.122(k).
A. Serious Health Condition
A “serious health condition” means an illness, injury, impairment or physical or mental
condition that involves inpatient care or continuing treatment by a health care provider.
29 C.F.R. § 825.113.
1. Inpatient care means an overnight stay in a hospital, hospice, or residential medical
care facility, including any period of incapacity or any subsequent treatment in
connection with such inpatient care. 29 C.F.R. § 825.114. “Incapacity” means
inability to work, attend school or perform other regular daily activities due to the
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serious health condition, treatment therefore, or recovery therefrom. 29 C.F.R. §
825.113(b).
2. Continuing treatment by a health care provider means any one or more of the
following (29 C.F.R. § 825.115):
a. A period of incapacity of more than three consecutive, full calendar days and
any subsequent treatment or period of incapacity relating to the same condition
that also involves either:
i. Treatment two or more times, within 30 days of the first day of incapacity,
unless extenuating circumstances beyond the employee’s control prevent
the follow-up visit, by a health care provider, by a nurse under direct
supervision of a health care provider, or by a provider of health care services
(e.g., physical therapist) under orders of, or on referral by, a health care
provider; or
ii. Treatment by a healthcare provider on at least one occasion, which results
in a regimen of continuing treatment under the supervision of the health care
provider.
The requirement of treatment by a health care provider means an in person visit.
Also, the first (or only) in-person treatment visit must take place within seven
days of the first day of incapacity. Whether additional treatment visits or a
regimen of continuing treatment is necessary within the 30-day period shall be
determined by the health care provider.
b. Any period of incapacity due to pregnancy or prenatal care.
c. Any period of incapacity or treatment for such incapacity due to a chronic
serious health condition. A chronic serious health condition has the following
characteristics:
i. Requires periodic visits (at least twice per year) for treatment by a health
care provider, or by a nurse under direct supervision of a health care
provider;
ii. Continues over an extended period of time (including recurring episodes of
a single underlying condition); and
iii. May cause episodic rather than a continuous period of incapacity (such as
asthma, diabetes, epilepsy, etc.).
d. A period of incapacity that is permanent or long-term due to a condition for
which treatment may not be effective. The employee or family member must
be under the continuing supervision of, but need not be receiving active
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treatment by, a health care provider. Examples include Alzheimer’s Disease, a
severe stroke, or the terminal stages of a disease.
e. Any period of absence to receive multiple treatments (including any period of
recovery therefrom) by a health care provider or by a provider of health care
services under orders of, or on referral by, a health care provider, for:
i. Restorative surgery after an accident or injury, or
ii. A condition that would likely result in a period of incapacity of more than
three consecutive, full calendar days in the absence of medical intervention
or treatment, such as cancer (chemotherapy, radiation, etc.), severe arthritis
(physical therapy), or kidney disease (dialysis).
Employers may – and should - obtain a medical certification from a health care provider
for requested FMLA leave due to a serious health condition. The Department of Labor
provides a sample medical certification form on its website at www.dol.gov. 29 C.F.R.
§ 825.305. Health care providers include medical doctors and others who are capable
of providing health care services such as nurse practitioners, nurse-midwives, clinical
social workers and physician assistants who are authorized to practice under State law
and who are performing within the scope of their practice as defined under State law.
29 C.F.R. § 825.125.
Absences attributable to incapacity due to pregnancy or prenatal care or due to a chronic
serious health condition qualify for FMLA leave even though the employee or the
covered family member does not receive treatment from a health care provider during
the absence, and even if the absence does not last more than three consecutive, full
calendar days. For example, an employee with asthma may be unable to report to work
due to the onset of an asthma attack or because the employee's health care provider has
advised the employee to stay home when the pollen count exceeds a certain level. As
another example, an employee who is pregnant may be unable to report to work because
of severe morning sickness. 29 C.F.R. § 825.115(f).
B. NOT Serious Health Conditions
The common cold, the flu, ear aches, upset stomach, minor ulcers, headaches other than
migraines, routine dental or orthodontia problems, periodontal disease, etc., are not
serious health conditions and do not qualify for FMLA leave, unless there are
complications.
Routine physical examinations, eye examinations, and dental examinations do not
qualify for FMLA leave.
A regimen of continuing treatment that includes taking over-the-counter medications
such as aspirin, antihistamines, or salves, or bed-rest, drinking fluids, exercise, and
other similar activities that can be initiated without a visit to a health care provider, is
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not, by itself, sufficient to constitute a regimen of continuing treatment for purposes of
FMLA leave.
Conditions for which cosmetic treatments are administered (such as most treatments
for acne or plastic surgery) are not serious health conditions unless inpatient hospital
care is required or unless complications develop.
29 C.F.R § 825.113(c) & (d).
XI.

Intermittent Leave/Reduced Schedule
FMLA leave taken due to one’s own serious health condition, the serious health condition
of a spouse, parent or child, or to care for a covered servicemember may be taken on an
intermittent or part-time basis if there is a medical need that can best be accommodated
through an intermittent or reduced work schedule. 29 C.F.R. § 825.202. An employer may
require a medical certification of the medical need for the intermittent or part-time
schedule. 29 C.F.R. § 825.202(b). Intermittent leave or a reduced schedule also may be
taken due to a qualifying exigency. If the employer agrees, intermittent leave or a reduced
schedule also may be available after the birth of a healthy newborn child or after the
placement of a healthy child for adoption or foster care. 29 C.F.R § 825.202; 29 C.F.R. §§
825.120(b) and 825.121(b).
An employee who needs leave on an intermittent basis or to work a reduced schedule due
to planned medical treatments must make a reasonable effort to schedule such treatments
so as not to disrupt unduly the employer’s operations. 29 C.F.R. § 825.203. For intermittent
leave or a reduced schedule that is foreseeable based on planned medical treatments, or for
FMLA parental leave, an employer may transfer the employee temporarily to an available
position of equivalent pay and benefits where the required schedule can be better
accommodated. The alternative position for these purposes does not have to have
equivalent duties. 29 C.F.R. § 825.204.
Employees must account for intermittent or reduced schedule leave using an increment no
greater than the shortest period of time that the employer uses to account for the use of
other forms of leave, provided that it is not greater than one hour. 29 C.F.R. § 825.205(a).
Count the amount of leave taken against the 12 workweeks in fractions of a week based on
the employee’s regular weekly schedule. For example, an employee who regularly works
40 hours per week who takes eight hours of leave has used 1/5 of a week of FMLA leave.
29 C.F.R. § 825.205(b).

XII.

Qualifying Exigency Leave
Eligible employees may take FMLA leave for a qualifying exigency involving the
employee’s spouse, child (of any age) or parent who is on covered active duty in a foreign
country (or has been notified of an impending call or order to covered active duty in a
foreign county) in the Armed Forces. 29 C.F.R. § 825.126.
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Qualifying exigencies consist of the following:










Short-notice deployment
Military events and related activities
Childcare and school activities
Financial and legal arrangements
Counseling
Rest and Recuperation
Post-deployment activities
Parental care
Additional activities if agreed to by the employer

XIII. Leave to Care for a Covered Servicemember
Eligible employees may take FMLA leave to care for a covered servicemember with a
serious illness or injury. An eligible employee is one who is the spouse, son, daughter,
parent, or next of kin of the covered servicemember. 29 C.F.R. §825.127. An employee
taking leave to care for a covered servicemember is entitled to 26 workweeks of leave
during a 12-month period to care for the injured servicemember. 29 C.F.R. § 825.127(e).
The 12-month period begins on the first day of the leave and ends 12 months from that
date, regardless of the 12-month period normally used by the employer to calculate FMLA
leave. 29 C.F.R. § 825.127(e)(1).
A covered servicemember means (i) a current member of the Armed Forces, including a
member of the National Guard or Reserves, who is undergoing medical treatment,
recuperation, or therapy, is otherwise in outpatient status, or is otherwise on the temporary
disability retired list, for a serious injury or illness; or (ii) a covered veteran who is
undergoing medical treatment, recuperation, or therapy for a serious injury or illness and
who was a member of the Armed Forces (including a member of the National Guard or
Reserves) and was discharged or released under conditions other than dishonorable at any
time during the five year period prior to the date on which the eligible employee takes
FMLA leave to care for the covered veteran. 29 C.F.R. § 825.127(b).
Serious injury or illness for the purposes of military caregiver leave is different than the
definition of a “serious health addition.” “ Serious injury or illness” means (i) in the case
of a current member of the Armed Forces, including a member of the National Guard or
Reserves, means an injury or illness that was incurred by the covered servicemember in
the line of duty on active duty in the Armed Forces or that existed before the beginning of
the member's active duty and was aggravated by service in the line of duty on active duty
in the Armed Forces, and that may render the member medically unfit to perform the duties
of the servicemember's office, grade, rank, or rating, and (ii) in the case of a covered
veteran, means an injury or illness that was incurred by the member in the line of duty on
active duty in the Armed Forces (or existed before the beginning of the member's active
duty and was aggravated by service in the line of duty on active duty in the Armed Forces)
and manifested itself before or after the member became a veteran, and is:
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a. A continuation of a serious injury or illness that was incurred or aggravated when
the covered veteran was a member of the Armed Forces and rendered the
servicemember unable to perform the duties of the servicemember’s office, grade,
rank, or rating; or
b. A physical or mental condition for which the covered veteran has received a U.S.
Department of Veterans Affairs Service-Related Disability (“VASRD”) Rating of
50 percent or greater, and such VASRD rating is based, in whole or in part, on the
condition precipitating the need for military caregiver leave; or
c. A physical or mental condition that substantially impairs the covered veteran’s
ability to secure or follow a substantially gainful occupation by reason of a
disability or disabilities related to military service, or would do so absent treatment;
or
d. An injury, including a psychological injury, on the basis of which the covered
veteran has been enrolled in the Department of Veterans Affairs Program of
Comprehensive Assistance for Family Caregivers.
29 C.F.R. § 825.127(c)
XIV. Benefits While on FMLA Leave
An employer must maintain group health plan benefits for an employee on FMLA leave
on the same terms as if the employee continued to work, including any family coverage.
29 C.F.R. §§ 825.209 & 825.210. Except as required by COBRA, an employer’s obligation
to maintain group health benefits will cease if:


The employment relationship would have ended even if the employee had not taken
FMLA leave;



The employee informs the employer of his/her intent not to return to work at the
end of the FMLA leave;



The employee fails to return from FMLA leave or continues on leave after
exhausting his or her FMLA leave entitlement; or



The employee’s premium payment is more than 30 days late and the employer has
given the employee written notice in accordance with 29 C.F.R. § 825.212.

In certain circumstances, if an employee fails to return to work following his/her FMLA
leave or fails to work for at least 30 calendar days following the conclusion of his/her
FMLA leave, an employer may be able to recover its share of the health insurance
premiums it paid during employee’s FMLA leave. For details, see 29 C.F.R. §§ 825.212
& 825.213.
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An employee may, but is not entitled to, accrue any additional benefits or seniority during
unpaid FMLA leave. Benefits accrued at the time FMLA leave began (such as paid
vacation or sick leave) that are not used during the FMLA leave must be available to an
employee upon return from leave. 29 C.F.R. §825.215(d)(2).
XV. Employer Notice Requirements (29 C.F.R. §825.300)
1. Notice Requirements
Employers must provide notice of FMLA rights in the form of a prominent posting that
can readily be seen by employees and applicants. The DOL provides a poster for this
purpose, a copy of which is included at the end of these materials. Electronic posting
is permissible, as long as all other notice requirements are met (query how applicants
would be able to see an electronic posting). 29 C.F.R. §825.300(a). A covered
employer must comply with this posting requirement, even if it does not have any
eligible employees.
A covered employer with any eligible employees also must include the FMLA notice
in its employee handbook and other written materials concerning employee benefits
and leave rights. If those do not exist, an employer must provide FMLA notice to new
employees upon hire. 29 C.F.R. § 825.300(a)(3). This may be done electronically.
2. Eligibility Notice (29 C.F.R. §825.300(b))/Rights and Responsibilities Notice (29
C.F.R. §825.300(c))
An employer generally must provide an employee with an Eligibility Notice within five
business days of the employee’s request for leave (or the employer’s learning that an
employee’s leave may be for an FMLA-qualifying reason). The Eligibility Notice must
state whether the individual is eligible for FMLA leave and, if not, must state at least
one reason why the individual is not eligible.
At the same time, the employer also must provide the employee with a Rights and
Responsibilities Notice that sets forth the expectations and obligations of the employee
and any consequences for failing to meet those obligations. This notice can be provided
electronically.
The required forms can be found on the DOL’s website (www.dol.gov).
3. Request for Medical Certification (29 C.F.R. §§ 825.305 - 825.313)
An employer may request a medical certification, which certification the employee
must return to the employer within fifteen calendar days (subject to limited
exceptions). The DOL website provides certification forms for the various types of
FMLA leave.
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An employer’s request for certification should be made to the employee and, ordinarily,
should be made at the time the employee gives notice of the need for leave or within
five business days thereafter (in the case of unforeseen leave, within five business
days after the leave begins). The employee is responsible for giving the certification
form to his/her health care provider and returning it to his/her employer. 29 C.F.R §
825.306.
If a certification is incomplete or insufficient, an employer may state, in writing, what
additional information is necessary to make it complete/sufficient. The employee then
has seven calendar days (subject to exceptions) to cure the defect or risk having the
FMLA leave be denied. 29 C.F.R. § 825.305(c).
If an employee submits a complete and sufficient certification signed by a health care
provider, an employer may not request additional information from the health care
provider. If the employer simply needs clarification or authentication of the
certification, it may contact the employee’s health care provider after first giving the
employee an opportunity to cure any deficiencies. Note that this contact must be made
by a health care provider, human resources professional, a leave administrator, or a
management official – NOT the employee’s direct supervisor. The employer must
comply with the Health Insurance Portability and Accountability Act (“HIPAA”). 29
C.F.R. § 825.307(a).
If an employer doubts the validity of a certification, it may require a second opinion
from a health care provider selected and paid by the employer (although it cannot be a
provider who is employed by the employer or one with whom the employer regularly
contracts with or uses). If an employee incurs any out of pocket travel expenses
associated with getting the second opinion, the employer must reimburse the employee.
29 C.F.R. § 825.307(b).
If the first and second opinions differ, an employer may require an employee to obtain
certification from a third health care provider, again at the employer’s expense, who is
designated or approved jointly by the employer and the employee. 29 C.F.R. §
825.307(c). The third opinion is final and binding.
Under certain circumstances, an employer may request recertification while an
employee is on leave. See 29 C.F.R. § 825.308.
Practice Pointer: Have a procedure in place to handle FMLA requests before the need
arises. Inform an employee, in writing, that he/she has fifteen calendar days to return
the certification form to the employer. If the employee fails to do so, write a letter
explaining to the employee that the certification is necessary for the FMLA to apply,
provide a deadline for the employee to provide the certification, and explain the
consequences of failing to do so.
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4. Designation Notice (29 C.F.R. §825.300(d))
Employers are responsible for designating leave as an FMLA-qualifying leave. An
employer generally must provide an employee with a Designation Notice stating
whether the employee’s leave will be counted as FMLA leave within five business
days after gathering enough information to determine whether the leave is for an
FMLA-qualifying reason (e.g., after the employer receives a requested medical
certification). This notice must be in writing. The DOL has a sample form on its
website.
The Designation Notice must state whether the leave will be designated as FMLA
leave, the amount of leave counted against the employee’s FMLA entitlement (if
possible; if not, such notice must generally be provided upon the employee’s request),
whether the employee must substitute paid leave, and whether the employee will be
required to present a fitness-for-duty certification prior to being reinstated.
A fitness-for-duty certification only should be requested for an employee who has
taken FMLA leave for the employee’s own serious health condition and only if the
employer notified the employee on the Designation Notice that a fitness-for-duty
certification would be required. An employer’s policy and practice of requiring a
fitness-for-duty certification must be uniformly applied. The fitness-for-duty
certification form must only seek information that relates to the condition that caused
the employee to take FMLA leave. If a fitness-for-duty certification will be required
that addresses an employee’s ability to perform his/her essential job functions, the
employer must include a list of the employee’s essential functions and specifically state
that this type of fitness-for-duty certification is required. 29 C.F.R. §825.312.
Retroactive Notice: Employers should endeavor to properly and timely designate
FMLA leave. Failure to follow FMLA notice requirements may constitute an
interference with, restraint, or denial of the exercise of an employee's FMLA rights. 29
C.F.R. § 825.301(e). That said, as long as a failure to timely designate leave as FMLA
leave does not cause harm or injury to an employee, an employer may retroactively
designate leave as FMLA leave by providing appropriate notice to the employee. 29
C.F.R. §825.301(d).
XVI. Employee Notice Requirements
1. Notice Requirements (29 C.F.R. §§825.301 - 825.304)
If the need for leave is foreseeable, employees must provide at least 30 days advance
notice of the leave, which notice can be verbal. If doing so is not practicable, such as
when the need for leave is not foreseeable, the employee must give notice as soon as
practicable and, upon the employer’s request, must explain why earlier notice was not
practicable. An employee does not need to specifically reference the FMLA. Rather,
the employer bears responsibility for inquiring further to determine whether the reason
14

for the requested leave may qualify for FMLA leave. That said, if an employee simply
calls in sick, that does not trigger an employer’s FMLA obligations.
Absent unusual circumstances, employees may be required to comply with the
employer’s usual and customary notice requirements for requesting leave, as long as
they are not more strict than FMLA notice requirements. An employee’s failure to
follow such employer notice requirements, or failure to provide 30 days’ notice for
foreseeable leave when the employee had notice of that requirement, may result in a
delay or denial of FMLA leave.
2. Employer Request for Further Information (29 C.F.R. §825.302(c))
If necessary to determine whether an employee’s requested leave is for an FMLAqualifying reason, an employer should inquire further. An employee must respond to
questions designed to determine whether an absence may be for an FMLA-qualifying
reason. Failure to do so may result in FMLA leave being denied if the employer cannot
determine if it is for an FMLA-qualifying reason.
XVII. Recordkeeping (29 C.F.R. § 825.500)
FMLA-related records must be maintained for at least three years. Covered employers
with eligible employees must maintain the following records:


basic payroll and identifying employee data, including name, address, and
occupation; rate or basis of pay and terms of compensation; daily and weekly hours
worked per pay period; additions to or deductions from wages; and total
compensation paid;



dates FMLA leave is taken (leave must be designated in records as FMLA);



the hours of the leave, if FMLA leave is taken in increments of less than one full
day;



copies of employee notices of leave furnished to the employer and copies of all
notices given to employees;



any documents (including written and electronic records) describing employee
benefits or employer policies and practices regarding the taking of paid and unpaid
leaves;



premium payments of employee benefits; and



records of any dispute between the employer and an eligible employee regarding
designation of leave as FMLA leave, including any written statement from the
employer or employee of the reasons for the designation and for the disagreement.

Covered employers with no eligible employees must maintain the basic payroll and
identifying employee data listed in the first bullet point above.
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Records and documents containing medical information must be kept confidential, in
separate files from the usual personnel files. Further, if the Genetic Information
Nondiscrimination Act or Americans with Disabilities Act applies, such information must
be kept confidential in accordance with the applicable Act. Exceptions:


supervisors and managers may be informed regarding necessary restrictions on the
work or duties of an employee and necessary accommodations;



first aid and safety personnel may be informed, when appropriate, if the employee’s
physical or medical condition might require emergency treatment; and



government officials investigating compliance with FMLA or other pertinent law
shall be provided relevant information upon request.

Special recordkeeping requirements apply to employers of airline flight crew employees.
29 C.F.R. § 825.803.
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I.

What is religion or religious belief?
A.

Under Title VII, “religion” is defined to include: “all aspects of religious observance and
practice, as well as belief, unless an employer demonstrates that he is unable to
reasonably accommodate to an employee's or prospective employee's religious
observance or practice without undue hardship on the conduct of the employer's
business.” 42 U.S.C.A. § 2000e(j) (emphases added) (also referred to as Section 701(j)).
1.

B.

Includes not just “religion” but also religious practices.

The EEOC’s regulations state that “[i]n most cases whether or not a practice or belief is
religious is not at issue. However, in those cases in which the issue does exist, the
Commission will define religious practices to include moral or ethical beliefs as to what
is right and wrong which are sincerely held with the strength of traditional religious
views.” 29 C.F.R. § 1605.1 (emphases added).
1.

Whether others observe or practice the same religious beliefs does not affect
protection. “The fact that no religious group espouses such beliefs or the fact
that the religious group to which the individual professes to belong may not
accept such belief will not determine whether the belief is a religious belief of
the employee or prospective employee.” 29 C.F.R. § 1605.1
a.

2.

C.

Evidence on whether the employee’s beliefs are religious or reflect
secular personal preferences may include the employee’s own
testimony. See, e.g., EEOC v. Red Robin Gourmet Burgers, No. C04‐1291‐
JLR, 2005 WL 2090677, at *3 (W.D. Wash. Aug. 29, 2005) (denying
employer’s summary judgment motion on accommodation claim
relating to employee’s refusal to cover tattoos to comply with
employer’s dress code based on his religious beliefs under an ancient
Egyptian religion, Kemetecism, based on employee’s deposition
testimony)

Atheism is considered a religion or belief system for Title VII purposes. See Reed
v. Great Lakes Companies, Inc., 330 F.3d 931, 934 (7th Cir. 2003) (“[S]o an
atheist . . . cannot be fired because his employer dislikes atheists.”); E.E.O.C. v.
Townley Eng’g & Mfg. Co., 859 F.2d 610, 621 (9th Cir. 1988) (referring to an
atheist employee’s desire not to attend mandatory worship sessions at work as
“seek[ing] to pursue a religious practice”).

Courts and the EEOC have refined religious belief to exclude philosophy or ethical
preferences that are primarily political or that do not otherwise address theological
concerns.
1.

The separation between personal preference and religious belief is not always
clear, and courts have suggested that religious beliefs are those that try to
answer deeper questions about “man’s nature or his place in the universe.”
Brown v. Dade Christian Schools, Inc., 556 F.2d 310, 324 (5th Cir. 1977) (dissent).

3

2.

D.

Recent guidance from the Attorney General indicates that for public employers, it is not
for the employer to question the “reasonableness” of a religious belief: “[A] government
agency may not second‐guess the determination of a factory worker that, consistent
with his religious precepts, he can work on a line producing steel that might someday
make its way into armaments but cannot work on a line producing the armaments
themselves.” Atty. Gen’l Oct. 6, 2017 Mem. at 4, 82 Fed. Reg. 49668. However, the
memorandum acknowledges that there is no violation if the employee doesn’t believe
that a restriction is important or consequential. See id.

E.

The religious belief must be sincerely held.
1.

2.

II.

Personal preferences, including those related to grooming, can enter a gray
area. For example, dreadlocks may not require accommodation, but a beard
may.

While courts will not determine the truth of religious beliefs, they will inquire
into whether the beliefs are genuinely held.
a.

In rare circumstances, courts have required information from litigants to
determine good faith belief, like whether parents’ beliefs required
students to opt‐out of school uniforms. Littlefield v. Forney Indep. Sch.
Dist., 268 F.3d 275 (5th Cir. 2001).

b.

Evidence that individual had previously acted in a manner inconsistent
with claimed religious beliefs is also relevant, though courts have
recognized that beliefs can change over time. Hussein v. Waldorf
Astoria, 134 F. Supp. 2d 591 (S.D.N.Y. 2001).

Ultimately, it’s a question for the jury. See, e.g., Mial v. Foxhoven, C17‐4007‐LTS,
2018 WL 1660081, at *6 (N.D. Iowa Apr. 4, 2018). The plaintiff bears the burden
of proving his/her belief is sincere. Vetter v. Farmland Indus., Inc., 120 F.3d 749,
751 (8th Cir. 1997).

The scope of the duty to accommodate
A.

Title VII
1.

The core provisions, 42 U.S.C. § 2000e‐2(a), state:
“It shall be an unlawful employment practice for an employer—
(1) to fail or refuse to hire or to discharge any individual, or otherwise to
discriminate against any individual with respect to his compensation, terms,
conditions, or privileges of employment, because of such individual's race, color,
religion, sex, or national origin; or
(2) to limit, segregate, or classify his employees or applicants for employment
in any way which would deprive or tend to deprive any individual of
employment opportunities or otherwise adversely affect his status as an
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employee, because of such individual's race, color, religion, sex, or national
origin.”
2.

Title VII duty applies to private employers with more than 15 employees
a.

See 42 U.S.C.A. § 2000e(a), (b), (g), (h):
i.

A person or organization engaged in an industry affecting
interstate commerce
(a)

3.

(“Industry affecting commerce” means that a labor
dispute involving that employer would hinder or
obstruct commerce or the free flow of commerce)

ii.

And who has fifteen or more employees for each working day in
each of twenty or more calendar weeks in the current or
preceding calendar year,

iii.

But not the U.S. government, a U.S. government agency or
entity, or an Indian tribe.

Exemptions to Title VII duty:
a.

BFOQ Carveout: There is a carveout for employers that hire and employ
employees “on the basis of [their] religion, sex, or national origin in
those certain instances where religion, sex, or national origin is a bona
fide occupational qualification reasonably necessary to the normal
operation of that particular business or enterprise . . . .” Id. § 2000e‐2(e)
(also referred to as Section 703(e)).
(a)

This is to be construed narrowly. Int’l Union, UAW v. Johnson
Controls, 499 U.S. 187 (1991).

b.

Religious Institution Carveout: And there’s a carveout for religious
educational institutions. Id. (allowing an educational institution to “hire
and employ employees of a particular religion” if the school/institution
is wholly or substantially “owned, supported, controlled, or managed by
a particular religion” or religious “corporation, association, or society,”
or if the school’s curriculum “is directed toward the propagation of a
particular religion”).

c.

Various other carveouts are also included.
i.

One that may affect Minnesotan or other Midwest employers
allows a business “on or near an Indian reservation” to apply a
“publicly announced employment practice . . . under which a
preferential treatment is given to any individual because he is
an Indian living on or near a reservation.” Id. § 2000e‐2(i).
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ii.

4.

EEOC regulations/guidance
a.

B.

Note that Title VII also has particular subsections applicable to
employment agencies, labor organizations, and organizations
that run training programs. See id. § 2000e‐2(b)‐(c). These are
beyond our scope.

See 29 C.F.R. Part 1605.

Minnesota Human Rights Act (MHRA)
1.

Minn. Stat. § 363A.08, subd. 2, states:
Except when based on a bona fide occupational qualification, it is an unfair
employment practice for an employer, because of . . . religion . . . to:
(1) refuse to hire or to maintain a system of employment which unreasonably
excludes a person seeking employment; or
(2) discharge an employee; or
(3) discriminate against a person with respect to hiring, tenure, compensation,
terms, upgrading, conditions, facilities, or privileges of employment.

2.

MHRA does not define what constitutes a religiously “hostile work
environment.”

3.

MHRA also doesn’t specifically require accommodation, and appellate courts
have not yet made it clear whether the duty to not discriminate based on
religion includes the duty to accommodate religious practices.
a.

4.
C.

In a newsletter, the MDHR has interpreted the statute to require
reasonable accommodation.

Litigants frequently treat MHRA claims as identical to Title VII. See, e.g., Haliye v.
Celestica Corp., 717 F.Supp.2d 873, 876 n.1 (D. Minn. 2010).

For a public employer: The First Amendment also applies.
a.

Free exercise of religion clause
Brown v. Polk Cty., 61 F.3d 650, 654 (8th Cir. 1995) (holding that “any
religious activities of employees that can be accommodated without
undue hardship to the governmental employer, see 42 U.S.C. § 2000e(j),
are also protected by the first amendment”).

b.
III.

Freedom of speech clause

Notice by employee of a duty to accommodate
A.

Employee must provide notice to employer of bona fide religious belief that conflicts
with employment requirement
6

B.

1.

29 C.F.R. § 1605.2(c): “After an employee or prospective employee notifies the
employer or labor organization of his or her need for a religious
accommodation, the employer or labor organization has an obligation to
reasonably accommodate the individual's religious practices.”

2.

Brown v. Gen. Motors Corp., 601 F.2d 956, 959 (8th Cir. 1979);1 Reed v. Great
Lakes Companies, Inc., 330 F.3d 931, 935 (7th Cir. 2003) (“Title VII imposes a
duty on the employer but also a reciprocal duty on the employee to give fair
warning of the employment practices that will interfere with his religion and
that he therefore wants waived or adjusted.”).

3.

MDHA Example: In Credit Service Settles Charge of Religious Discrimination by
Buddhist Woman, Case 46733, 2006 WL 6187950 (MDHR 2006), the employee
wore a “tika” (colored powdered dot placed near the hairline) because of her
Buddhist religion. She was asked to stop wearing it but informed the employer
that she wore it “as a symbol of her religion.” When she was nonetheless told to
“to remove it or lose her job,” she later sued for religious discrimination, and
MDHR found probable cause to believe the employer had violated the MHRA.
The defendant settled.

Employee does not necessarily need to expressly request a reasonable accommodation
or expressly identify that the accommodation they request is for a religious belief.
1.

EEOC v. Abercrombie & Fitch Stores, Inc., 135 S.Ct. 2028, 2033, (2015) (“an
employer who acts with the motive of avoiding accommodation may violate
Title VII even if he has no more than an unsubstantiated suspicion that
accommodation would be needed”)

2.

Brown v. Polk County, 61 F.3d 650, 654 (8th Cir. 1995) (en banc) (“[W]e reject
the defendants’ argument that because Mr. Brown never explicitly asked for
accommodation for his religious activities, he may not claim the protections of
Title VII. An employer need have ‘only enough information about an employee's
religious needs to permit the employer to understand the existence of a conflict
between the employee’s religious practices and the employer’s job
requirements.’” (citation omitted))
a.

Because Brown’s supervisor had reprimanded him for his religious
activities at work—which included asking his assistant to type up Bible
study materials, allowing employees to pray in his office and at
department meetings, citing Bible passages in a meeting, and keeping a
Bible on his desk—it was apparent that the employer was “well aware

1

“In order to establish a prima facie case of religious discrimination under §§ 2000e‐2(a)(1) & (j), a plaintiff must
plead and prove that (1) he has a bona fide belief that compliance with an employment requirement is contrary to
his religious faith; (2) he informed his employer about the conflict; and (3) he was discharged because of his refusal
to comply with the employment requirement.”
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of the potential for conflict between their expectations and Mr. Brown’s
religious activities.” Id. at 354.
3.

Adeyeye v. Heartland Sweeteners, LLC, 721 F.3d 444 (7th Cir. 2013) (“The
employee must make the request reasonably clear so as to alert the employer
to the fact that the request is motivated by a religious belief. The employer, in
turn, must be alert enough to grasp that the request is religious in nature. If the
employer is not certain, managers are entitled to ask the employee to clarify the
nature of this request.”)
a.

IV.

The plaintiff asked for several weeks’ leave to attend his father’s
funeral. He did not expressly state he was requesting a religious
accommodation but did mention the request was so he could
participate in “funeral ceremony,” a “funeral rite,” and animal sacrifice,
with certain spiritual consequences if he failed to participate. Id. at 450‐
51. This was enough to put the employer on notice.

“Reasonable accommodation” without “undue hardship”
A.

Reasonable accommodation
1.

2.

“Title VII entitles employees only to a reasonable accommodation, not an
absolute one.” E.E.O.C. v. Univ. of Detroit, 904 F.2d 331, 334 (6th Cir. 1990)
a.

But, an accommodation suggested by the employer is not “reasonable”
if it still requires the employee to violate religious beliefs.

b.

That said, accommodation doesn’t necessarily need to eliminate a work‐
related conflict entirely. Sturgill v. UPS, Inc., 512 F.3d 1024, 1033 (8th
Cir. 2008).

The law does not require the accommodation preferred by the employee
a.

No requirement to consider or agree to every suggestion made by
employee, particularly if suggestion would result in undue hardship to
employer. See, e.g., Thomas v. Nat’l Ass’n of Letter Carriers, 225 F.3d
1149 (10th Cir. 2000).

b.

Nor any requirement to offer the employee’s preferred
accommodation. See Cosme v. Henderson, 287 F.3d 152 (2d Cir. 2002).

c.

However, “when there is more than one means of accommodation
which would not cause undue hardship, the employer or labor
organization must offer the alternative which least disadvantages the
individual with respect to his or her employment opportunities”
(compensation, terms of employment, etc). 29 C.F.R. § 1605.2(e)(ii).
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B.

Undue hardship
1.

Whether an accommodation would impose an undue hardship is a case‐by‐case
determination. Brown v. Polk Cty., 61 F.3d 650, 655 (8th Cir. 1995).

2.

Under Title VII, it only takes “more than a de minimis cost” to impose an undue
burden on the employer. See 29 C.F.R. § 1605.2(e)(1) (citing Trans World
Airlines, Inc. v. Hardison, 432 U.S. 63, 74 (1977)).
a.

The EEOC says it “will determine what constitutes ‘more than a de
minimis cost’ with due regard given to the identifiable cost in relation to
the size and operating cost of the employer, and the number of
individuals who will in fact need a particular accommodation.” 29 C.F.R.
§ 1605.2.

b.

What is more than de minimis cost? E.g.:
i.

“[C]osts similar to the regular payment of premium wages of
substitutes” (29 C.F.R. § 1605.2)

ii.

“[W]here a variance from a bona fide seniority system is
necessary” and the variance “would deny another employee his
or her job or shift preference guaranteed by that system” (29
C.F.R. § 1605.2)

iii.

Costs that “materially compromis[e] operations” (Atty. Gen’l
Oct. 6, 2017 Mem. at 5)

iv.

“The cost of hiring an additional worker or the loss of
production that results from not replacing a worker who is
unavailable due to a religious conflict can amount to undue
hardship.” Brown v. Polk Cty., 61 F.3d 650, 655 (8th Cir. 1995).
(a)

c.

Thus, Brown’s asking his assistant to type up Bible study
materials caused more than a de minimis burden
because the assistant couldn’t do other work, meaning
that the work was either “postponed, done by another
employee, or not done at all.” Id.

v.

Requiring the employer to open its doors early so the employee
can pray in his office. Polk Cty., 61 F.3d at 656.

vi.

Requiring other employees “to assume a disproportionate
workload.” Bruff v. N. Mississippi Health Servs., Inc., 244 F.3d
495, 501 (5th Cir. 2001).

What isn’t de minimis cost? E.g.:
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i.

“[I]nfrequent payment of premium wages for a substitute or the
payment of premium wages while a more permanent
accommodation is being sought” (29 C.F.R. § 1605.2)

ii.

“[T]he payment of administrative costs necessary for providing
the accommodation”—for example, “costs involved in
rearranging schedules and recording substitutions for payroll
purposes” (29 C.F.R. § 1605.2)

iii.

Merely “speculative,” “conceivable,” or “hypothetical” burdens.
Brown v. Polk Cty., 61 F.3d 650, 655 (8th Cir. 1995) (citations
omitted).

iv.

“Grumbling” by coworkers. Polk Cty., 61 F.3d at 655 (citation
omitted).
(a)

d.

e.

Thus, speculation and concern by employees that
Brown’s religious leanings might affect his personnel
decisions were too hypothetical, where there was no
evidence that Brown showed favoritism or
discriminated on the basis of religion. See id. at 656‐57.

Customer preference can impose an undue burden
i.

The EEOC maintains that “[i]f an employer takes an action based
on the discriminatory preferences of others, including co‐
workers or clients” or customers, “the employer is unlawfully
discriminating.” EEOC Compliance Manual § 12‐II.B.

ii.

Some courts appear to have taken a different view.
(a)

Cloutier v. Costco Wholesale Corp., 390 F.3d 126, 135
(1st Cir. 2004) (holding it would have been an undue
burden to allow an employee to expose facial piercings
because it would “detract from [the] professionalism”
of the store).

(b)

Anderson v. U.S.F. Logistics (IMC), Inc., 274 F.3d 470,
477 (7th Cir. 2001) (affirmed reasonable
accommodation of employee’s belief where the
company was that the employee’s practice of
concluding emails with “Have a blessed day” was
imposing her beliefs on others and “could damage” the
company’s relationship with its customers).

Employer must be prepared to prove actual hardship, not theoretical
hardship. See, e.g., Banks v. Serv. Am. Corp., 952 F. Supp. 703 (D. Kan.
1996) (declining to find hardship where customers complained about
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“blessings” issued by employee because employer failed to show actual
harm to business in reduced sales or other disruption).
3.

V.

Denying accommodation can give rise to Title VII discrimination claim.
a.

See, e.g., EEOC v. JBS USA, LLC, 8:10CV318, 2013 WL 6621026, at *15 (D.
Neb. Oct. 11, 2013) (“The EEOC claims the alleged unlawful
discrimination in this case is that JBS had a pattern or practice of failing
to provide reasonable religious accommodation to Somali Muslim
employees.”).

b.

But there are other bases for a discrimination claim, too (e.g., denying a
promotion on the basis of religious prejudice). See Sturgill v. UPS, Inc.,
512 F.3d 1024, 1029 (8th Cir. 2008) (noting that termination because of
religion and “termination caused by a failure to reasonably
accommodate [] religious beliefs” are “alternative theories of Title VII
liability”).

Types of accommodation
A.

Changing working conditions (i.e., special exemption)
1.

B.

An example could be allowing an employee requesting accommodation to have
a more flexible schedule. 29 C.F.R. § 1605.2(d)(ii). Some recognized examples
are:
a.

flexible arrival and departure times;

b.

floating or optional holidays;

c.

flexible work breaks;

d.

use of lunch time in exchange for early departure;

e.

staggered work hours; and

f.

permitting an employee to make up time lost due to the observance of
religious practices.

Transfer employee to comparable position where conflicts are less likely, or change the
job assignment. 29 C.F.R. § 1605.2(d)(iii).
1.

Allow the employee to “swap” shifts if other employees will volunteer to do so.
a.

The EEOC takes the position that the employer has an obligation to
affirmatively “facilitate the securing of a voluntary substitute with
substantially similar qualifications,” not just leaving it “entirely up to the
individual seeking the accommodation.” 29 C.F.R. § 1605.2(d)(i).
i.

How? The EEOC suggests publicizing policies about voluntary
substitutions, promoting an atmosphere in which substitutions
11

are welcomed, and providing “a central file, bulletin board or
other means for matching voluntary substitutes with positions
for which substitutes are needed.” Id.
b.

VI.

Some courts have been less imposing.
i.

E.g., Sturgill v. UPS, Inc., 512 F.3d 1024, 1032 (8th Cir. 2008)
(discussing favorably a case holding that “it was reasonable to
require the employee to arrange swaps with other employees
to avoid working on the Sabbath and to fire the employee for
refusing to work after failing to arrange a swap”).

ii.

Morrisette Brown v. Mobile Infirmary Medical Ctr., 506 F.3d
1317, 1323 (11th Cir. 2007) (posting a master shift schedule and
approving all of an employee’s requested shift swaps “likely
constitut[ed] reasonable accommodations,” even without
actively coordinating swaps).

Public employers
A.

First Amendment: free exercise clause
1.

“[I]n the governmental employment context, the first amendment protects at
least as much religious activity as Title VII does.” Brown v. Polk Cty., 61 F.3d 650,
654 (8th Cir. 1995)

2.

Failure to accommodate, or treating religiously‐motivated conduct adversely
compared to secular conduct, can only be justified by demonstrating a narrow
and compelling interest.
a.

3.
B.

See Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah, 508 U.S.
520, 533 (1993); Fraternal Order of Police Newark Lodge No. 12 v. City
of Newark, 170 F.3d 359, 366 (3d Cir. 1999) (citing Lukumi and applying
heightened scrutiny to police department’s allowance of exceptions for
medical reasons to its rule that no police officer may wear a beard, but
not allowing an exemption for religious reasons).

A defense to alleged violation of the First Amendment is thus subject to a much
higher standard than the “undue burden” defense under Title VII.

First Amendment: free speech clause
1.

If an employee is expressing his/herself outside his/her official duties and can
demonstrate that:
a.

his/her expression is a matter of legitimate public concern and

b.

that the employee’s interest in commenting on a matter outweighs the
employer’s interests in operating efficiently and effectively,

c.

Then the public employee’s speech may be protected.
12

d.
C.

See Garcetti v. Ceballos, 547 U.S. 410, 418‐19 (2006); see also id. at 428
(Souter, J., dissenting) (not involving religious speech)

Religious Freedom Restoration Act of 1993 (42 U.S.C. § 2000bb‐1(b))—Applies to federal
government
1.

42 U.S.C.A. § 2000bb‐1: “Government shall not substantially burden a person's
exercise of religion even if the burden results from a rule of general
applicability,” except that it may do so where “it demonstrates that application
of the burden to the person—
(1) is in furtherance of a compelling governmental interest; and
(2) is the least restrictive means of furthering that compelling governmental
interest.”
a.

D.

VII.

“Religious exercise” means “any exercise of religion, whether or not
compelled by, or central to, a system of religious belief.” 42 U.S.C.A. §
2000cc‐5 (definition incorporated by reference into RFRA)

Minn. Stat. § 15A.22: By state law, most public employees must be allowed a day off if
their religion's holy day does not fall on Sunday. But the day can be charged against the
employee’s accumulated annual leave, or made up by working an extra day during the
year.

Common Requests for Religious Accommodation
A.

Dress and grooming
1.

One of the most common requests for accommodation.

2.

EEOC has issued recent guidance to address growing number of charges

3.

a.

Warned that customer preference is not a defense

b.

Job segregation is unacceptable

Employer may bar religious dress or grooming practice based on workplace
safety, security, or healthy concerns if there is evidence of actual undue
hardship. Examples include:
a.

EEOC v. GEO Grp., Inc., 616 F.3d 265 (3d Cir. 2010) (finding employer
could ban religious head coverings in prison setting because of risks
presented to employees and possibility of smuggling).

b.

Bhatia v. Chevron U.S.A., Inc., 734 F.2d 1382 (9th Cir. 1984) (holding
employer not required to accommodate beard because job safety
required employees to wear respirators that could not fit over beard).

c.

But see Mohamed Sheik v. Golden Foods/Golden Brands, No. 3:03CV‐
737‐H, 2006 WL 709573 (W.D. Ky. Mar. 16, 2006) (rejecting employer’s
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undue hardship claim when evidence suggested that banning head
coverings for safety reasons was pretextual, shortly after Sept. 11,
2001).
4.

B.

Contrary to EEOC guidance, courts have recognized undue hardship when
requested accommodation would otherwise violate grooming or uniform
policies in a way that harms business reputation
a.

Webb v. Philadelphia, 562 F.3d 256 (3d Cir. 2009) (police department
was not required to allow officer to wear headscarf, as doing so might
suggest police were not impartial all citizens, regardless of religion).

b.

Cloutier v. Costco Wholesale Corp., 390 F.3d 126, 135 (1st Cir. 2004)
(holding it would have been an undue burden to allow an employee to
expose facial piercings because it would “detract from [the]
professionalism” of the store) (also cited above).

c.

But see EEOC v. Alamo Rent‐A‐Car LLC, 432 F. Supp. 2d 1006 (D. Ariz.
2006) (finding that employer’s claimed undue hardship from allowing
headscarf was unsupported, and that proposed accommodations did
not facilitate religious practice at issue).

d.

Cf. EEOC v. Abercrombie & Fitch Stores, Inc., 135 S. Ct. 2028 (2015)
(involving a Muslim candidate whom an Abercrombie store declined to
hire because she was wearing a headscarf, and the store management
thought that it would violate the no‐“caps” dress code to allow her to
wear a headscarf, but not actually reaching the accommodation
question)

Holidays/Break times
1.

Holidays or religious days
a.

Reasonable accommodations:
i.

Transfer to position with a different schedule
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(a)

ii.

Offer a different schedule
(a)

iii.

iv.

Porter v. City of Chicago, 700 F.3d 944 (7th Cir. 2012)

Allow voluntary swap
(a)

See Antoine v. First Student, Inc., 713 F.3d 824 (5th Cir.
2013) (finding there was a genuine dispute as to
whether the employer actually offered a voluntary
swap, and not reaching its reasonableness)

(b)

Not required to force other employees to swap. See
Siddiqi v. New York City Health & Hosps. Corp., 572 F.
Supp. 2d 353, 363, 371 (S.D.N.Y. 2008) (granting
summary judgment against plaintiff’s claim where
employer explained it could not find any employees to
swap with him)

Allow employee to use floating holidays or take unpaid time off
(a)

b.

Might be reasonable even if the other job is “less
desirable” or requires the employee to take a pay cut.
See Sturgill v. UPS, Inc., 512 F.3d 1024, 1033 (8th
Cir.2008) (“it may well have been reasonable for UPS’s
district and regional managers to conclude, with the
union’s concurrence, (i) that the accommodations
proposed by Sturgill were costly or inconsistent with the
C[ollective] B[argaining] A[greement] and therefore (ii)
all that could be offered Sturgill was the prospect of
bidding on a less desirable, but conflict‐eliminating
combination job in 2005”).

EEOC v. Firestone Fibers & Textiles Co., 3:04‐CV‐00467,
2006 WL 2620314, at *4 (W.D.N.C. Sept. 13,
2006), aff’d, 515 F.3d 307 (4th Cir.2008)

In Sturgill v. UPS, Inc., 512 F.3d 1024, 1032 (8th Cir. 2008), the court
discussed several “claims that an employer failed to reasonably
accommodate an employee's religious desire not to work on the
Sabbath” to support its conclusion that a reasonable accommodation
need only be “significant,” not a total cure:
i.

In Brener v. Diagnostic Center Hospital, 671 F.2d 141, 145 (5th
Cir. 1982), the court affirmed judgment for an employer,
concluding it was reasonable to require the employee to
arrange swaps with other employees to avoid working on the
Sabbath and to fire the employee for refusing to work after
failing to arrange a swap.
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2.

ii.

In Wren v. T.I.M.E.‐D.C., Inc., 595 F.2d 441, 444‐45 (8th Cir.
1979), a truck driver joined the Worldwide Church of God but
continued to work some Sabbath days. When the employer's
demands increased, the driver insisted he would only work on
the Sabbath in an emergency, “resorted to using his ingenuity to
avoid working on the Sabbath,” and was terminated after
refusing to accept work many Sabbath days. Held that the
employer did not have to bear more than a de minimis cost, as
would be required by plaintiff’s suggested accommodations,
such as hiring more expensive drivers to cover him or using
complicated procedures to find substitute drivers.

iii.

In Cook v. Chrysler Corp., 981 F.2d 336, 339 (8th Cir. 1992), a
Seventh Day Adventist ended a layoff by accepting a new
position. Lacking seniority, he was placed on a shift requiring
Friday night work, denied a shift change, and eventually
terminated for multiple unexcused absences. The Eighth Circuit
affirmed a judgment for the employer and the union,
concluding that the seniority system for bidding on more
favorable shifts, combined with a first‐come‐first‐serve
procedure for requesting Fridays off in advance, was a
significant accommodation and any further accommodation
would be either impractical, too costly, or contrary to the
collective bargaining agreement.

iv.

In Mann v. Frank, 7 F.3d 1365, 1367‐69 (8th Cir. 1993), the court
affirmed a judgment rejecting the religious accommodation
claim of a Seventh Day Adventist because, while the employer
did not completely eliminate the conflict between her work and
her religious desire not to work on Friday nights and Saturdays,
the employer's seniority system and the voluntary nature of its
overtime procedure were significant accommodations that
justified suspending the employee when she disobeyed
instructions to work a Friday night‐Saturday morning shift.

Time to pray
a.

Transfer to position with a different schedule

b.

Allowing an employee to use a scheduled break as a time for prayer was
a reasonable accommodation. See 29 C.F.R. § 1605.2(d)(ii).

c.

But it would impose an undue hardship on an employer operating a
meat processing plant to have to “(1) “allow Muslim employees to take
unscheduled breaks to pray; and/or” (2) “move the meal break during
the remainder of Ramadan 2008 (from September 18 through
September 30, 2008) to a time that coincided closely with such
16

employees' sunset prayer time.” EEOC v. JBS USA, LLC, 8:10CV318, 2013
WL 6621026, at *17 (D. Neb. Oct. 11, 2013).
i.

3.

Factors supporting this ruling included: number of employees
who would have to be accommodated (200) during the same
short time period (10‐minute); possible effect of the extra
breaks on food safety and on personnel safety (as other
employees might rush to complete work during that time
window); similarly, possible effects on “operational efficiency”
(i.e., rushed employees would complete less quality work);
calculations of actual direct financial impact that the break
would have on the employer based on plant downtime;
negative impact on employee morale; and facilities’ inability to
handle so many employees on break at once. Id. at *18‐20.

Place to pray
a.

Nichols v. Illinois Dep't of Transp., 152 F.Supp.3d 1106, 1123 (N.D. Ill.
2016) (denying summary judgment on religious accommodation claim
regarding request by on‐the‐road supervisor to be able to return to “the
yard” to pray twice a day “in a quiet place”).

b.

See Tyson v. Methodist Health Grp., Inc., 1:02‐CV‐01888‐DFH‐TA, 2004
WL 1629538, at *5 (S.D. Ind. June 17, 2004) (holding as a matter of law
that the employer had reasonably accommodated the employee’s
request to pray during the workday by offering several locations where
she could pray and only requiring that she inform her supervisor when
she went to pray, but finding a material question of disputed fact
regarding whether the employer offered a reasonable accommodation
for the employee’s need to perform “ablution” before praying—
washing hands, feet, and forehead—because “the record also contains
evidence indicating that these venues were ill‐suited for her needs,”
citing deposition testimony that “the sinks in public restrooms were too
high for her to be able to wash her feet” and declining to decide on the
record whether “Tyson's faith would permit her to perform ablution
regularly in one of the places that Clarian made available to her for
prayer”).

c.

Cf. Haliye v. Celestica Corp., 06‐CV‐4769(PJS/JJG), 2009 WL 1653528, at
*3 (D. Minn. June 10, 2009) (in an order denying a motion to certify a
class of Muslim plaintiffs alleging failure to accommodate their prayer
schedules, noting twice that the employer did offer a prayer room and
“added a second prayer room . . . to accommodate the growing number
of Muslim employees”).

17

C.

Religious expression
1.

Proselytizing
a.

Knight v. Connecticut Dep’t of Pub. Health, 275 F.3d 156, 168 (2d Cir.
2001) (“Permitting appellants to evangelize while providing services to
clients would jeopardize the state's ability to provide services in a
religion‐neutral matter.”)

b.

Ervington v. LTD Commodities, LLC, 555 Fed. Appx. 615, 618 (7th Cir.
2014) (where plaintiff alleged that” the company wrongfully discharged
her for distributing [religious] tracts because proselytizing is a part of
her religious practice,” the court rejected it “on a failure‐to‐
accommodate theory . . . because LTD Commodities was not required to
accommodate Ervington's religion by permitting her to distribute
pamphlets offensive to other employees”).
i.

c.

2.

In accordance with her Christian beliefs, Plaintiff had, at a work
Halloween event, “handed out bags that contained candy and
pamphlets known as ‘gospel tracts.’ Some of the tracts
negatively depicted Muslims and Catholics, and stated that they
would go to hell.” Coworkers were offended.

The current Attorney General recommends that public and private
employers alike consult President Clinton’s “Guidelines on Religious
Exercise and Religious Expression in the Federal Workplace,” which
“explain[] that federal employees may keep religious materials on their
private desks and read them during breaks; discuss their religious views
with other employees, subject to the same limitations as other forms of
employee expression; display religious messages on clothing or wear
religious medallions; and invite others to attend worship services at
their churches, except to the extent that such speech becomes
excessive or harassing.” Atty. Gen’l Oct. 6, 2017 Mem. at 6.

Espousing beliefs motivated by religion (e.g., anti‐GLBTQ or anti‐abortion)
a.

In Wilson v. U.S. West Communications, 58 F.3d 1337, 1341 (8th Cir.
1995), the Eighth Circuit rejected the claim that the employer was
unreasonable as a matter of law in requiring an employee to cover up a
graphic, religiously‐motivated anti‐abortion button at work. Without
discussing undue hardship, the court observed that requiring the
employer to instruct co‐workers they must tolerate the plaintiff's
offensive button “is antithetical to the concept of reasonable
accommodation.”

b.

In Shelton v. University of Medicine & Dentistry of New Jersey, 223 F.3d
220, 226 (3d Cir. 2000), the court affirmed dismissal of the claim of a
nurse who objected to participating in any medical procedure that
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would terminate a pregnancy, despite the nurse's contention that the
accommodation offered—transfer to a newborn intensive care unit—
might not have eliminated the religious conflict (cited approvingly in
Sturgill v. United Parcel Serv., Inc., 512 F.3d 1024, 1031 (8th Cir.2008))
c.

Walden v. Ctrs. For Disease Control & Prevention, 669 F.3d 1277 (11th
Cir. 2012) (counselor who would not counsel patients in same‐sex
relationships and handled one such patient in an insensitive manner
was removed from that particular work; held that qualified immunity
defense protected employers)

d.

Peterson v. Hewlett‐Packard Co., 358 F.3d 599 (9th Cir. 2004) (employer
not required to accommodate plaintiff's anti‐gay and lesbian views in
the workplace by allowing employee to post discriminatory posters or
removing its own anti‐discrimination posters)

e.

Schwingel v. Elite Prot. & Sec., Ltd., 11 C 8712, 2015 WL 7753064, at *6
(N.D. Ill. Dec. 2, 2015) (rejecting accommodation claim based on the
employee’s desire to use a “makeshift chair” marked with the sign “men
only” and claims about women’s impurities, based on his Messianic
Jewish faith).
i.

D.

“A claim for failure to accommodate with respect to the seating
issue would fail. Elite was not required to accommodate
Schwingel’s religion by permitting him to use a special chair and
sign offensive to other employees. See Ervington, 555 F. App'x
at 618 (failure to accommodate religion claim failed because
company was not required to accommodate plaintiff's religion
by allowing her to proselytize and distribute pamphlets that
other employees found offensive); Chalmers v. Tulon Co. of
Richmond, 101 F.3d 1012, 1021 (4th Cir. 1996) (employer not
required to accommodate employee's request to proselytize,
noting that ‘where an employee contends that she has a
religious need to impose personally and directly on fellow
employees, invading their privacy and criticizing their personal
lives, the employer is placed between a rock and a hard place’).”

Job duties
1.

Handling pork
a.

See EEOC v. Work Connection, CIV. 08‐5137 DSD/JJG, 2008 WL 8954713,
at *1 (D. Minn. Dec. 1, 2008) (consent decree settling allegations by
Muslim employees that that the defendant—an employment agency—
failed to provide reasonable accommodation “for their sincerely held
religious beliefs in refusing to place them with an employer “unless the
employee agreed to sign a form acknowledging that he or she agreed to
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handle pork pursuant to [the employer’s] direction that all persons
placed by The Work Connection at its facilities must be able to handle
products containing pork”).
b.

2.

Handling alcohol
a.

3.

But see Al‐Jabery v. Conagra Foods, Inc., 4:06CV3157, 2007 WL
3124628, at *4 (D. Neb. Oct. 24, 2007) (granting summary judgment
against plaintiff, a Muslim hired at a ham processing plant who sought a
religious accommodation not to have to touch pork, on the basis that he
“failed to present competent evidence that he informed ConAgra that
he could not touch pork” and, in the alternative, the accommodation he
sought was an undue hardship as a matter of law).

EEOC v. Star Transp., Inc., 13‐1240, 2015 WL 13597802, at *1 (C.D. Ill.
Mar. 16, 2015) (denying employer’s motion for summary judgment on
punitive damages where plaintiffs, two Muslim employees, claimed that
the trucking company failed to accommodate their religious belief that
they could not transport alcohol, when there was evidence the
company frequently “swapped loads,” and the company had not
provided any anti‐discrimination law training).

Issuing birth control
a.

See Menges v. Blagojevich, 451 F. Supp. 2d 992, 998 (C.D. Ill.2006)
(former pharmacists who were fired by employer Walgreens after
Illinois passed a law that required immediate fulfillment of prescriptions
for emergency contraceptives, i.e. Plan B, and the pharmacists refused
to issue the prescriptions on religious bases, sued the State for
promulgating the rule in violation of the free exercise clause and Title
VII; they alleged that previously Walgreens accommodated their beliefs
by allowing them to refer the prescriptions to another pharmacist; the
court found the plaintiffs stated a claim for relief).

b.

Cf. Grossman v. South Shore Public School Dist., 507 F.3d 1097 (7th Cir.
2007) (affirming judgment in favor of public school administrators who
did not renew a contract with a guidance counselor who refused to
counsel students on birth control and instead counseled abstinence and
prayed with students).

4.

An October 2017 memorandum issued by the U.S. Attorney General reiterated
that the law (including the First Amendment’s Free Exercise Clause and federal
statutes “including the Religious Freedom Restoration Act of 1993” protect “the
right to perform or abstain from performing” in accordance with one’s beliefs.

5.

Other
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E.

Reed v. The Great Lakes Cos., 330 F.3d 931 (7th Cir. 2003) (affirming
judgment for employer, in part based on the unique record, where
employee of a hotel claimed his religious preferences were offended
when he was asked to attend a meeting with the Gideons, but he never
gave any indication, even in discovery, of what his religion was or what
other conflicts it would present with his job)/

b.

EEOC v. CONSOL Energy, Inc., 1:13CV215, 2016 WL 538478, at *1
(N.D.W. Va. Feb. 9, 2016), aff’d, 860 F.3d 131 (4th Cir. 2017): A coal
miner won a jury verdict against his employer for religious
discrimination for failure to reasonably accommodate his religious
request to clock‐in and clock‐out of work using a method other than the
required biometric hand scanner. He asserted a moral belief that using
the scanner would be pledging allegiance to the Christian Antichrist. See
id. at *2.

Other job requirements
1.

VIII.

a.

Vaccines
a.

Cf. Friedman v. Clarkstown Cent. Sch. Dist., 75 F. App’x 815 (2d Cir.
2003) (not employment‐related; case involving parent who sought
exception on religious grounds to state law requiring that her school‐
aged child be immunized).

b.

Cf. Burwell v. Hobby Lobby Stores, Inc., 134 S. Ct. 2751, 2802 (2014)
(Ginsburg, J., dissenting) (querying whether the majority’s approach
would require the government to pay for an employee’s vaccines if “an
employer’s sincerely held religious belief is offended by health coverage
of vaccines”).

Recap and Best Practices
A.

B.

Employee (or Prospective Employee) Checklist
1.

Sincerely held religious belief

2.

Told the employer about the belief and about the perceived conflict (or
otherwise provided notice)

3.

Was not offered reasonable accommodation

4.

Can demonstrate that employer’s assertion of “undue hardship” is pretextual or
wrong

Employer Checklist
1.

Awareness of religious belief
a.

Remember, if the employer is aware of the belief, the employee does
not need to explicitly ask for an accommodation.
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2.

Employee did not demonstrate sincerity of belief

3.

Offered reasonable accommodation or any accommodation would have
imposed an undue hardship

4.

a.

No requirement that the employee suggest accommodations, but it may
be a good practice to ask what he/she suggests.

b.

If possible, it’s a best practice to have facts and figures to support an
assertion of undue hardship. E.g., EEOC v. JBS USA, LLC, 8:10CV318,
2013 WL 6621026, at *17‐20 (D. Neb. Oct. 11, 2013). “Speculative
evidence of the future impact of an accommodation is not sufficient to
show undue hardship; the costs must be present and real rather than
hypothetical.” Haliye v. Celestica Corp., 06‐CV‐4769(PJS/JJG), 2009 WL
1653528, at *7 (D. Minn. June 10, 2009) (citing Cook v. Chrysler Corp.,
981 F.2d 336, 339 (8th Cir. 1992)).

Practice pointer: Do not try to head off any anticipated issues by asking a
potential hire about his/her religion.
a.

Minn. Stat. § 363A.08, subd. 4 (“[e]xcept when based on a bona fide
occupational qualification, it is an unfair employment practice for an
employer” to ask a potential hire “to furnish information that pertains
to . . . religion”).

b.

And use caution in deciding to ask potential hires about their
availability. The EEOC recommends the following procedure if knowing
the applicant’s availability is important:
i.

“[S]tate the normal work hours for the job and, after making it
clear to the applicant that he or she is not required to indicate
the need for any absences for religious practices during the
scheduled work hours, ask the applicant whether he or she is
otherwise available to work those hours.” 29 C.F.R. §
1605.3(b)(2)(ii).
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Free, Publicly Available Resources
The U.S. Equal Employment Opportunity Commission’s regulations are available at
https://www.govinfo.gov/content/pkg/CFR‐2017‐title29‐vol4/pdf/CFR‐2017‐title29‐vol4‐part1605.pdf.
The U.S. Equal Employment Opportunity Commission’s website has a wealth of guidance, including:
“What You Should Know About Workplace Religious Accommodation,”
https://www.eeoc.gov/eeoc/newsroom/wysk/workplace_religious_accommodation.cfm.
A helpful overview of basic questions; links to the EEOC Compliance Manual, which contains
fuller discussion and footnotes to case law.
The Compliance Manual’s chapter on religious discrimination (2008) can be found in full at
https://www.eeoc.gov/laws/guidance/compliance.cfm.
“Religious Garb and Grooming in the Workplace: Rights and Responsibilities,”
https://www.eeoc.gov/eeoc/publications/qa_religious_garb_grooming.cfm.
An “FAQ”‐style reference on the question of appearances and religion in the workplace, with
numerous hypotheticals to illustrate the principles.
“Questions and Answers: Religious Discrimination in the Workplace,”
https://www.eeoc.gov//policy/docs/qanda_religion.html.
Adapted from the EEOC Compliance Manual, these Q&As address the specific question
of accommodation but also cover broader ground.
“Leave as a Religious Accommodation” (2008),
https://www.americanbar.org/content/dam/aba/administrative/labor_law/meetings/2008/ac2008/048
.authcheckdam.pdf
Office of the Attorney General, “Memorandum for All Executive Departments and Agencies” (Oct. 6,
2017), https://www.justice.gov/opa/press‐release/file/1001891/download.
The White House Office of the Press Secretary, “Guidelines on Religious Exercise and Religious
Expression in the Federal Workplace” (Aug. 14, 1997),
https://clintonwhitehouse2.archives.gov/WH/New/html/19970819‐3275.html.
Note that the current Attorney General recommends that both public and private employers
consult these guidelines from the Office of President Clinton.
Eighth Circuit Civil Jury Instructions,
http://www.juryinstructions.ca8.uscourts.gov/8th%20Circuit%20Manual%20of%20Model%20Civil%20Ju
ry%20Instructions.pdf.
The section on Title VII begins on p. 80. It does not specifically address accommodation.
Department of Labor, “Religious Discrimination and Accommodation in the Federal Workplace,”
https://www.dol.gov/oasam/programs/crc/2011‐Religious‐Discrimination‐and‐Accommodation.pdf.
High‐level overview of questions and recommended best practices.
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Anti‐Defamation League, “Religious Accommodation in the Workplace: Your Rights and Obligations,”
https://www.adl.org/sites/default/files/documents/assets/pdf/civil‐
rights/religiousfreedom/religiousaccomodworkplace/religiousaccommodwkplacerevised07‐29‐15.pdf.
ABA Handouts
“Religious Discrimination Law” (2014),
https://www.americanbar.org/content/dam/aba/events/labor_law/am/2014/8b_religious_dive
rsity.authcheckdam.pdf.
“Advanced Religious Discrimination Issues” (April 1, 2017),
https://www.americanbar.org/content/dam/aba/events/labor_law/2017/03/eeo/papers/issues
_paper_eeo.authcheckdam.pdf.
These handouts provide a useful starting‐out point for legal research and contain lengthy lists of
cases with brief summaries of the decisions. All citations should, of course, be cite‐checked.
Minnesota Department of Employment and Economic Development, “An Employer’s Guide to
Employment Law Issues in Minnesota,” https://mn.gov/deed/assets/an‐employers‐guide‐to‐
employment‐law‐issues‐in‐minnesota‐13th‐ed‐2016_tcm1045‐133700.pdf.
Provides a brief discussion of the topic at p. 82.
See also https://mn.gov/mdhr/employers/resources/faq.jsp.
Minnesota Department of Human Rights, “Enforcement Case Summaries” (2011‐2015),
https://mn.gov/mdhr/assets/Case_Summaries_Report_tcm1061‐229708.pdf, at p. 21 (summarizing 3
enforcement actions).
University of Minnesota, https://diversity.umn.edu/eoaa/religiousaccommodationresources.
A collection of online resources, including a link to a calendar of religious observances.
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INTRODUCTION
Physicians with performance or behavioral issues pose unique challenges for employers.
These materials provide an overview of those challenges, state and federal employment law
implicated by such challenges, and practical strategies for dealing with difficult employed
physicians. This outline will focus on employed physicians in the clinic and group practice
setting and not, for example, hospital or medical staff privileges.
I.

THE CHALLENGES/RISKS OF DEALING WITH PROBLEM PHYSICIANS
A.

Increased Stakes

Physicians with performance or behavioral issues pose particular problems for
employers, given the increased stakes involved in dealing with physician employees.
B.

Overview

When it comes to disciplining or terminating a physician employee, the process is
often more complicated and the stakes higher.
High Income Profiles: High compensation means physicians are going to
have a significant amount to lose and disposable income to obtain legal
counsel and engage in a dispute over the termination or disciplinary process.
Reputational Concerns: A physician’s ability to seek other employment relies
substantially on the respect of peers and health care institutions. A physician
is likely to be particularly sensitive to investigations, actions, or terminations
that he or she views as negatively impacting their reputation.
Large Egos: Physicians, likely due to their education and status, may have
large egos. Regardless of whether the size of their ego is well-founded, the
implications of that ego mean a dispute is more likely, as a physician is not
likely to take well to being told that a behavior, whether a matter of
professional competence or social grace, is not appropriate.
Intelligent/Aggressive: A physician’s intelligence may also lead to a more
combative interaction, given the physician’s desire to disprove allegations or
prove professional competence.
Likely to Fight: The characteristics noted above make the possibility of a
dispute more likely than the standard employment setting and the standard
employee.
C.

All the Usual Employment Law Risks

Physician-employees may raise unique issues, but the following fundamental
employment law risks apply equally in cases of physician disciplinary actions and
terminations. The following “Big 4” are common employment-related claims that can
result from any disciplinary action or termination.
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Discrimination Claims
a)

Title VII of the Civil Rights Act.
i.

Title VII of the Civil Rights Act of 1964 prohibits employment
discrimination based on race, color, religion, sex and national
origin. 42 U.S.C. § 2000e et. seq.

ii.

Federal appellate courts are divided, but the Equal Employment
Opportunity Commission and some appellate courts have taken
the position that Title VII also prohibits discrimination based
on sexual orientation and transgender status or gender identity.
EEOC v. R.G. & G.R. Harris Funeral Homes, Inc., 2018 WL
1177669 (6th Cir. 2018); Zarda v. Altitude Express, 855 F. 3d
76 (2d Cir. 2017); Hively v. Ivy Tech Community College, 853
F.3d 339 (7th Cir. 2017); Evans v. Georgia Regional Hospital,
850 F.3d 1248 (11th Cir. 2017).

iii.

The Pregnancy Discrimination Act of 1978 amended Title VII
to “prohibit sex discrimination on the basis of pregnancy.” 42
U.S.C. § 2000e(k).

b)

Age Discrimination in Employment Act of 1967 (“ADEA”). The
ADEA protects certain applicants and employees 40 years of age and
older from discrimination on the basis of age in hiring, promotion,
discharge, compensation, or terms, conditions or privileges of
employment. 29 U.S.C. § 621.

c)

Americans With Disabilities Act (“ADA”). The ADA prohibits
discrimination based on disability against a qualified disabled person, a
person who is regarded as disabled, and a person who associates with a
disabled person. 42 U.S.C. § 12112(a).

d)

Family and Medical Leave Act (“FMLA”). Although not strictly a
discrimination statute, the FMLA grants eligible employees the right to
job-protected leave for certain family, medical, and military reasons
and prohibits interference or discrimination based on such leave. 29
U.S.C. § 2615.

e)

Minnesota Human Rights Act (“MHRA”). Under the MHRA, it is an
unfair employment practice to discriminate against a person with
respect to hiring, tenure, compensation, terms, upgrading, conditions,
facilities or privileges of employment based upon race, color, creed,
religion, national origin, sex, marital status, familial status, status with
regard to public assistance, membership or activity in a local
commission, disability, sexual orientation, or age. Minn. Stat.
§§ 363A.03, 363A.08.
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Whistleblowing and Retaliation Claims
a)

A number of laws prohibit disciplining or terminating an employee in
retaliation for engaging in legally-protected activity. For example:
i.

ii.

Minnesota Whistleblower Act, Minn. Stat. §§ 181.932-181.935,
prohibits an employer from discharging, disciplining,
threatening, discriminating against, or penalizing an employee
who engages in a variety of protected activities, including, for
example, an employee who:
1)

in good faith reports a violation, suspected violation, or
planned violation of any federal or state law or
regulation or common law to the employer, a
governmental body, or a law enforcement official;

2)

is requested by a public body or office to participate in
an investigation, hearing, or inquiry;

3)

refuses an employer’s order to perform an action that
the employee has an objective basis in fact to believe
violates any state or federal law or regulation, and the
employee informs the employer the order is being
refused for that reason; or

4)

in good faith reports a situation in which the quality of
health care services provided by a health care facility or
provider violates a standard established by federal or
state law or professionally-recognized national, clinical,
or ethical standard and potentially places the public at
risk of harm.

The anti-discrimination laws prohibit retaliation against any
person for engaging in protected conduct.
1)

The MHRA prohibits reprisal against any person who is
associated with a person in a protected class, opposed a
discriminatory practice, filed a charge of discrimination,
or testified, assisted, or participated in any manner in an
investigation, proceeding, or hearing under the MHRA.
Minn. Stat. § 363A.15.

2)

Title VII. Title VII provides that: “It shall be an
unlawful employment practice for an employer to
discriminate against any of his employees or applicants
for employment … because he has opposed any practice
made an unlawful employment practice by this
subchapter, or because he has made a charge, testified,
assisted, or participated in any manner in an
investigation, proceeding, or hearing under this
subchapter.” 42 U.S.C. § 2000e-3(a). A plaintiff must
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establish that the desire to retaliate was the “but-for”
cause of the challenged employment action, not simply
a motivating factor. Univ. of Tex. SW. Med. Ctr. V.
Nassar, 133 S.Ct 2517 (2013).
3)

b)

The ADEA, ADA, and the Equal Pay Act (“EPA”)
contain anti-retaliation provisions similar to Title VII.
29 U.S.C. § 623(d); 42 U.S.C. § 12203(a); 29 U.S.C. §
215(a)(3). The ADA further provides that it is unlawful
“to coerce, intimidate, threaten, or interfere with any
individual in the exercise or enjoyment of, or on
account of his or her having exercised or enjoyed, or on
account of his or her having aided or encouraged any
other individual in the exercise or enjoyment of, any
right granted or protected by this chapter.” 42 U.S.C. §
12203(b).

iii.

The Minnesota Workers’ Compensation Act, Minn. Stat.
§ 176.82, prohibits terminating or threatening to terminate an
employee for seeking workers’ compensation benefits.

iv.

The FMLA, 29 U.S.C. § 2615, prohibits terminating any person
for opposing any practice made unlawful by the FMLA, filing a
charge or proceeding, giving information in connection with an
inquiry, or testifying.

v.

The Minnesota Parenting Leave Act (“MPLA”) provides
eligible employees with up to twelve weeks unpaid leave for
the birth or adoption of a child. Minn. Stat. § 181.941. The
MPLA prohibits retaliation. “An employer shall not retaliate
against an employee for requesting or obtaining a leave of
absence as provided by this section.” Minn. Stat. § 181.941,
subd. 3.

Whistleblowers can prevail on their claims even if their original
complaint had no merit as long as the original complaint was brought
in good faith.

Breach of Contract/Promissory Estoppel
a)

Failure to abide by promises may lead to breach of contract and
promissory estoppel claims.

b)

Physicians may have protective agreements, including, for example,
employment agreements and shareholder agreements.

c)

Employment policies may create enforceable unilateral contracts. Pine
River State Bank v. Mettille, 333 N.W.2d 622 (Minn. 1983).

d)

Before terminating, review the personnel file and all applicable
documentation, including employment agreements, shareholder
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agreements, offer letters, employee handbooks, personnel policies,
disciplinary warnings, and compensation plans.
Torts

D.

a)

There are a number of tort claims, but the most common tort claim in
the employment setting is defamation (libel or slander).

b)

A statement is defamatory if it (a) is communicated to someone other
than the plaintiff, (b) is false, and (c) tends to harm the plaintiff’s
reputation and to lower him or her in the estimation of the community.
Stuempges v. Parke, Davis & Co., 297 N.W.2d 252, 255 (Minn. 1980).

c)

In Lewis v. Equitable Life Assurance Society, the Minnesota Supreme
Court recognized “self-publicized defamation,” meaning that in certain
circumstances a plaintiff may prove defamation even if the plaintiff is
the one communicating the defamatory statement. 389 N.W.2d 876,
886 (Minn. 1986). The Court held that the “publication requirement
[of a defamation claim] may be satisfied where the plaintiff was
compelled to publish a defamatory statement to a third person if it was
foreseeable to the defendant that the plaintiff would be so compelled.”
Id. at 888.

d)

With self-publicized defamation, truth is still a defense. True
statements, however disparaging, are not actionable as defamation.
Stuempges, 297 N.W.2d at 255.

e)

Even with self-publicized defamation, the employer may enjoy a
“qualified privilege.”
i.

“[A] communication, to be privileged, must be made upon a
proper occasion, from a proper motive, and must be based upon
reasonable or probable cause. When so made in good faith, the
law does not imply malice from the communication itself, as in
the ordinary case of libel. Actual malice must be proved,
before there can be a recovery, and in the absence of such proof
the plaintiff cannot recover.” Stuempges, 297 N.W.2d at 25657 (citation omitted).

ii.

“Malice” means the defendant “made the statement from ill
will and improper motives, or causelessly and wantonly for the
purpose of injuring the plaintiff.” Id. at 257 (citation omitted).

Magnified Challenges for Physicians
Protective Employment Contracts
a)

The Problem: Physician employment contracts are more likely to have
protective, physician-friendly, terms. These terms may include: (a)
lengthy advance notice requirements for without cause termination; (b)
definitions of “cause” that establish a high bar; and (c) board of
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director or shareholder voting approval requirements. This is
particularly true for physician shareholders, whose exit is likely to
trigger buy-out requirements, may pose financial strain on the practice,
and could raise additional disputes.
b)

Practical Tips: Make sure to review the applicable documents that
govern any potential disciplinary action or termination, including the
employment agreement and shareholder documents. Make sure the
disciplinary action or termination conforms to contracts/documents:
i.

If for cause, determination of cause requires careful legal
analysis.

ii.

Know exactly what the employment contract provides and how
the clinic will manage the situation without creating a breach.

iii.

Follow any notice, meeting, quorum, and voting requirements
of the Bylaws and Shareholder Agreement if applicable, as well
as the procedural requirements of the Employment Agreement.

Physician Shareholders
a)

b)

The Problem:
i.

Minority shareholder protections. Minn. Stat. § 302A.751
gives Minnesota courts significant discretion to fashion a
remedy when minority shareholders are treated in an unfairly
prejudicial manner. The Minnesota Court of Appeals has held
that an employee-shareholder may have a reasonable
expectation of continuing lifetime employment. Pedro v.
Pedro, 463 N.W. 2d 285 (Minn. App. 1990), 489 N.W. 2d 798
(Minn. App. 1992).

ii.

Owner vs. employee. A shareholder may or may not be
considered an “employee” for purposes of seeking protection
under anti-discrimination statutes. Courts will look at various
factors to consider whether the individual is a “servant” under
common law and assess various factors to determine whether
their work is controlled or subject to a right to control by a
master. Clackamas Gastroenterology Associates, P.C. v.
Wells, 538 U.S. 440, 444 (2003).

Practical Tip:
i.

The reasonable expectation of lifetime employment for
minority shareholders can be overcome by proper
documentation of the intent of the parties in the form of a
shareholder employment agreement. Gunderson v. Alliance of
Computer Prof., 628 N.W.2d 173 (Minn. Ct. App. 2001).

-8-

ii.

To determine whether an individual is an “owner” or an
“employee,” look to the following factors:
1)

Whether the organization can hire or fire the individual
or set the rules and regulations of the individual’s work;

2)

Whether and, if so, to what extent the organization
supervises the individual's work;

3)

Whether the individual reports to someone higher in the
organization;

4)

Whether and, if so, to what extent the individual is able
to influence the organization;

5)

Whether the parties intended that the individual be an
employee, as expressed in written agreements or
contracts; and

6)

Whether the individual shares in the profits, losses, and
liabilities of the organization.

Bluestein v. Central Wisc. Anesthesiology, 986 F.Supp.2d 937, 943
(W.D. Wis. 2013) (citing Clackamas, 538 U.S. at 449-50).
Protective Policies
a)

The Problem: Practices may develop disruptive physician or general
disciplinary policies to outline procedures for dealing with discipline
or difficult physicians. These policies tend to be very limiting and may
fail to be implemented or strictly followed in the disciplinary process.
Failure to abide by policies can create grounds for disputes and
potential breach of contract claims.

b)

Practical Tips:
i.

Discourage the adoption of restriction discipline and conduct
policies.

ii.

If drafting such policies, avoid rigid requirements. Instead,
provide for flexibility and include disclaimers allowing
discretion.

iii.

Review existing policies to ensure policies provide a practical
process for the employer and are not overly restrictive or
unduly protective of the physician employees.

iv.

Make sure policies, if any, are carefully drafted and that any
disciplinary action is done in accordance with the policies.
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Peer Review
a)

The Problem: Peer review statutes allow physicians and other
providers to evaluate each other’s performance in a candid and,
importantly, confidential manner without fear of malpractice claims.
A formal peer review process has many benefits, but operates within a
complex system of state and federal laws and imposes specific
obligations on the employer to maintain peer review privilege during
the process. Moreover, a physician, who can view a privileges or
licensing-related peer review process as a career-threatening
accusation, is likely to dispute the process, potentially claiming that
unlawful motives tainted the process.
i.

Minnesota’s peer review statute, Minn. Stat. §§ 145.61-145.66,
protects a “review organization,” including clinics, from
disclosure of information acquired “in the exercise of its duties
and functions.”

ii.

The peer review statute permits the creation of review
organizations “to gather and review information relating to the
care and treatment of patients” for a number of purposes,
including “evaluating and improving the quality of health
care.” Minn. Stat. § 145.61, subd. 5.

iii.

The peer review statute prohibits the review organization from
making unauthorized disclosures of peer review information.
Minn. Stat. § 145.64, subd. 1. Unauthorized disclosure is a
misdemeanor. Minn. Stat. § 145.66.

iv.

In Minnesota, there is an exception to the peer review privilege
which allows the physician reviewed by the peer review
committee to have access to peer review privileged information
through discovery in a lawsuit between the physician and the
organization conducting the peer review. Minn. Stat. § 145.64,
subd. 2. In such lawsuits, the court is usually asked to issue a
protective order limiting the disclosure of the privileged
information so that a third party (e.g., a news reporter,
plaintiffs’ malpractice attorney) does not have access to the
peer review information.

v.

The Health Care Quality Improvement Act (“HCQIA”), 42
U.S.C. § 11101 et seq., is a federal law containing (1)
provisions relating to immunity from damages for those
involved in professional review activities; (2) requirements that
health care entities (as defined in Section 6(a)(iv)(2)) and
insurance carriers report information relating to the competence
of physicians to the National Practitioner Data Bank
(“NPDB”); and (3) requirements that healthcare entities request
information from the NPDB on all physicians who apply for
appointment to the medical staff or for privileges at the
healthcare entity.
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vi.

b)

HCQIA provides peer review participants and healthcare
entities with significant immunity from claims arising from
peer review actions, including antitrust, breach of contract,
defamation, invasion of privacy claims, etc. If a professional
review action meets all HCQIA standards, the review body and
any person acting as a member of or staff to the body shall not
be liable in damages under federal or state law with respect to
the “professional review action.” Discrimination claims,
however, are a significant exception to such immunity.
Notably, these include claims under Title VII of the Civil
Rights Act of 1964, the Americans with Disabilities Act, and
the Age Discrimination in Employment Act. 42 U.S.C. §
11111(a)(1)(D).

Practical Tips:
i.

Adopt a legally-compliant peer review policy and process.

ii.

For quality-of-care issues, conduct a thorough investigation
using a peer review committee established under the peer
review policy.

iii.

Certain matters are appropriate for peer review and others are
more appropriately treated as employment matters. While there
are some overlapping issues, the peer review process ordinarily
should be used for issues related to the practice of medicine, the
provision of care by a physician or other practitioner, and
standards of care. Issues related to employer-employee policies
which are administrative or are not directly related to the
practice of medicine ordinarily should be treated as
employment matters. Failure to keep a license to practice
medicine, repeated unexcused absenteeism, misuse or personal
use of clinic or hospital equipment are examples of issues that
are not generally reviewed as peer review matters.

iv.

Minnesota law requires that the peer review committee must
take reasonable steps to guard the confidentiality of the peer
review information. All members of the review committee, all
individuals interviewed or consulted with in the course of a
review, and any outside experts should be reminded that they
are obligated to keep the information confidential and
privileged under peer review. Information should only be
shared with those on the peer review committee or those who
need to know in order to meet the purposes of the review.

v.

Physicians on the review committee and board should be
careful not to discuss the matter in open areas, as this is often
the source of a breach of confidentiality that results in the
privilege being “waived” inadvertently.
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State and Federal Privacy Laws (e.g., HIPAA and the Minnesota Health
Records Act)
a)

b)

The Problem: Part of proper documentation is telling the story for an
outside audience. State and federal privacy laws require the protection
of a patient’s protected health information (“PHI”) and makes telling a
compelling story trickier.
i.

Health Insurance Portability and Accountability Act of 1996
(“HIPAA”). HIPAA permits a covered entity to use PHI for
“health care operations” without patient consent. 45 C.F.R.
§ 164.506. “Health care operations” are certain administrative,
financial, legal, and quality improvement activities of a covered
entity that are necessary to run its business and to support the
core functions of treatment and payment. These activities,
which are limited to the activities listed in the definition of
“health care operations” at 45 C.F.R. § 164.501, include
reviewing the competence or qualifications of health care
professionals, evaluating provider and health plan performance,
training health care and non-health care professionals,
accreditation, certification, licensing, or credentialing activities.

ii.

Minnesota Health Records Act, §§ 144.291-144.298, requires
patient consent for the release of information outside the health
care entity.

Practical Tips:
i.

Take caution when using PHI and identities of patients to
justify employment decisions or disciplinary actions.

ii.

Be mindful during all stages of the process (e.g., investigation,
disciplinary action, termination) that a third party or the
physician at issue may need to read and draw conclusions from
the documentation.

iii.

Consider pro-active redaction or de-identification of PHI.
Information compiled for “health care operations” may later be
used for other purposes and not a permitted disclosure under
HIPAA.

iv.

If an outside lawyer is engaged for a dispute, make sure there is
a Business Associate Agreement (“BAA”) in place between the
covered entity and the lawyer.

Reporting
a)

The Problem:
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i.

Physician disciplinary actions and terminations may also
trigger reporting requirements to state licensing boards or the
NPDB.

ii.

Reporting obligations exist at both the state and federal level in
order to prevent incompetent physicians from moving from one
entity to another or from one state to another without disclosure
or discovery.

iii.

Minnesota Board of Medical Practice Required Reporting:
1)

Facility Reporting: Under the Minnesota Medical
Practice Act, health facilities, including clinics, are
required to report to the Minnesota Board of Medical
Practice “any action taken by the institution or
organization or any of its administrators or medical or
other committees to revoke, suspend, restrict, or
condition a physician's privilege to practice or treat
patients in the institution, or as part of the organization,
any denial of privileges, or any other disciplinary
action.” Minn. Stat. § 147.111, subd. 2. Clinics must
also report the resignation of any physicians prior to the
conclusion of any disciplinary proceeding, or prior to
the commencement of formal charges but after the
physician had knowledge that formal charges were
contemplated or in preparation.

2)

Other licensed professionals: A licensed health
professional and individuals holding residency permits
are required to report to Minnesota Board of Medical
Practice “personal knowledge of any conduct which the
person reasonably believes constitutes grounds for
disciplinary action [under the Medical Practice Act] by
any physician or person holding a residency permit . . .
including any conduct indicating that the person may be
medically incompetent, or may have engaged in
unprofessional conduct or may be medically or
physically unable to engage safely in the practice of
medicine.” Minn. Stat. § 147.111, subd. 4.

3)

Self-reports: A physician is required to self-report to
the Minnesota Board of Medical Practice any personal
action which would require that a report be filed with
the board by any person, health care facility, business,
or organization as specified in Minn. Stat. § 147.111.
Minn. Stat. § 147.111, subd. 7.

4)

Reporting Timeframes: All required reports to the
Minnesota Board of Medical Practice must be submitted
no later than 30 days after the occurrence of the
reportable event or transaction and failure to report may
- 13 -

result in civil penalties. Minn. Stat. § 147.111, subd. 8,
10.
iv.

v.

b)

National Practitioner Data Bank (“NPDB”) Reporting:
1)

A clinic meeting the definition of a “health care entity”
has a duty to report if it (i) takes a professional review
action that adversely affects the clinical privileges of a
physician for a period longer than 30 days or (ii) accepts
the surrender of clinical privileges by a physician (a)
while the physician is under investigation by the entity
relating to possible incompetence or improper
professional conduct, or (b) in return for not conducting
such an investigation or proceeding. 45 C.F.R. § 60.12.

2)

A clinic is only a mandated reporter to the NPDB under
HCQIA if it meets the definition of a “health care
entity,” i.e., that it follows a formal peer review process,
involving notice and an opportunity for a hearing, to
further quality health care. Thus, a clinic may opt out of
becoming a reporter by not implementing such formal
peer review processes that are required to include
certain due process requirements, including notice, a
hearing and appeal process. 45 C.F.R. § 60.3.

3)

Note that the Minnesota peer review statute is more
flexible than the definition of “formal peer review”
under HCQIA and does not require hearings or appeals.

There may be concurrent investigations and reporting by the
clinic, peer review organizations, hospital medical staff, and
state or federal authorities.

Practical Tips:
i.

Don’t wait on others’ investigations. The clinic should follow
its own process and draw its own conclusions. Evaluate any
reports made by other organizations, but do not let another
organization’s investigation control or drive the clinic’s
disciplinary process.

ii.

Evaluate whether the clinic has an obligation to report under
any state or federal laws. Whether or not reporting is required
will be a facts-and-circumstances based analysis.

iii.

If the disciplinary or termination action triggers a self-reporting
obligation by the physician, the clinic may choose to remind
the physician of such obligation, but should leave the reporting
itself to the individual.
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Partners and Privileges
a)

The Problem: The physician may be on staff at an affiliated hospital or
ambulatory surgery center (“ASC”). Accordingly, the physician may
be subject to other organization’s third party policies, medical staff
bylaws, and peer review process. The clinic employer may not learn of
the disciplinary proceeding or underlying issue until the hospital or
ASC has made its own independent determination.

b)

Practical Tips:
i.

If a clinic is made aware of an investigation, ordinarily it
should not simply wait on the other organization’s
investigation.

ii.

The clinic should continue to manage the employment
relationship during the third party’s investigation.

iii.

Ordinarily, the clinic should investigate and gather facts on its
own and decide on its own employment action.

iv.

If possible, the clinic should get information from the hospital
or ASC.

v.

The clinic should review its employment agreements to
determine its rights as employer as a result of another
organization’s determination (e.g., the restriction or termination
of privileges at a hospital is often a terminable offense under an
employment agreement).

vi.

If the clinic has a professional services agreement with such
organization, there may be a contractual obligation for the
partner to provide the clinic with notice of an issue related to
professional competence or other complaints.

Whistleblower and False Claims Act Risks
a)

The Problem: Additional risks in disciplining and terminating
physicians arise as a result of health care fraud and abuse laws, most
notably the False Claims Act (“FCA”), 31 U.S.C. §§ 3729-3733, and
its accompanying prohibitions on retaliation. The FCA allows
individuals to file suit for violations of the FCA on behalf of the
government. Disgruntled employees (including employed physicians)
are more likely to file FCA complaints, whether or not meritorious.
FCA claims are made particularly enticing by the financial reward for
successful claims.
i.

The FCA imposes liability upon any person who, among
others:
1)

“knowingly presents, or causes to be presented, a false
or fraudulent claim for payment or approval;”
- 15 -

b)

2)

“knowingly makes, uses, or causes to be made or used,
a false record or statement material to a false or
fraudulent claim;”

3)

“conspires to commit a violation [the FCA];” or

4)

“knowingly makes, uses, or causes to be made or used,
a false record or statement material to an obligation to
pay or transmit money or property to the Government,
or knowingly conceals or knowingly and improperly
avoids or decreases an obligation to pay or transmit
money or property to the Government.” 31 U.S.C. §
3729(a)(1).

ii.

The key elements of a viable FCA claim are falsity, intent
(scienter), materiality, and causation.

iii.

The number of whistleblower actions has been steadily
increasing in recent years. Private citizens (“relators”),
including physicians, may file complaints alleging violations of
the FCA. These suits are called “qui tam” actions. Initially, a
qui tam complaint is filed under seal (i.e., the case is
confidential), even from the named defendant. Once the seal is
lifted, the complaint is served on the defendant. Once a
whistleblower files an FCA action, the Department of Justice
(“DOJ”) must decide whether to “intervene” (i.e., take over and
prosecute the action).

iv.

If the DOJ intervenes in the qui tam action, the relator is
entitled to receive between 15 and 25 percent of the amount
recovered by the government through the qui tam action.

v.

An employee’s protected activity must be the “but for” cause
(and not just a “motivating factor” of the adverse employment
actions) to support a retaliation claim under the FCA. DiFiore
v. CSL Behring, LLC, No. 16-4297 (3d Cir. Jan. 3, 2018).

vi.

There is a three-year statute of limitations for retaliation suits
under 31 U.S.C. § 3730(h) of the FCA.

vii.

This is in addition to whistleblower protections under
Minnesota law as noted above, Section I.B.2.

Practical Tips:
i.

Employers should carefully investigate all claims of fraud
(even by apparently disgruntled employees), follow their
existing compliance policies and code of conduct, document
their actions at all stages of the proceeding and apply their
disciplinary provisions fairly and uniformly to all employees.
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Failure to do so may result not only in an employment lawsuit
but also a FCA claim.

II.

ii.

Be aware of the risk.

iii.

Run a tight ship.

iv.

Have and follow a compliance program.

v.

Whenever disciplining or terminating a physician, conduct a
thorough investigation and document the existence of a
compelling lawful business reason for the action.

TWO SCENARIOS
A.

Case Study: The Difficult Doctor
Case Study No. 11
a)

Dr. Hagen was a doctor of obstetrics and gynecology and a partner in a
group practice.

b)

The other owners of the practice had concerns regarding Dr. Hagen’s
behavior, including concerns regarding his anger, alcohol use while on
call, and poor behavior towards staff. He allegedly yelled at staff,
belittled nurses, and threw surgical equipment at staff. Referring
providers found him confrontational.

c)

In November 2009 there was an incident in which one of the other
partner’s patients was admitted to a hospital with a condition that
threatened her 34-week-old fetus. The hospital contacted Dr. Hagen
when his partner was unavailable, and when he arrived, he was told the
baby was dead. He then reportedly cursed at nurses and accused them
of letting the fetus die. Dr. Hagen told the hospital he was reporting
himself for cursing at nurses, reporting the nurses for not treating the
patient well, and reporting his partner for not coming to see the patient.
He also said he may report his partner for malpractice and told his
partners that he was going to get the patient to sue the hospital.

d)

The hospital suspended Dr. Hagen for 10 days for yelling at nurses.

e)

The partners of the group practice terminated Dr. Hagen for willfully
violating professional ethics and his employment agreement.

1

Based on Hagen v. Siouxland Obstetrics & Gynecology, 799 F.3d 922 (8th Cir. 2015). Facts based on district
court’s order on defendant’s motion for summary judgment. See Hagen v. Siouxland Obstetrics & Gynecology,
934 F.Supp.2d 1026 (N.D. Iowa 2013).

- 17 -

f)

Dr. Hagen sued the practice, claiming, among other things, that his
partners fired him in retaliation for mentioning he might report one of
the partners for malpractice.

g)

At trial, the partners testified that Dr. Hagen was erratic and abusive
when in the office. After an eight-day trial, the jury upheld Dr.
Hagen’s public policy tort claim and awarded him $1.05 million.

h)

The Eighth Circuit later reversed the jury’s judgment, holding that Dr.
Hagen could not assert a tort claim for wrongful discharge for violation
of Iowa public policy because the claim is limited to at-will employees
and, because Dr. Hagen had an employment agreement that protected
him from wrongful discharge, breach of his employment agreement
was his exclusive remedy.

Process
a)

Plan. Develop an investigation plan. Consider obtaining legal advice.

b)

Documentation. Gather and review all relevant documents that will
govern the investigation and potential actions: employment agreement,
conduct and disruptive physician policies, peer review policies, and
contracts with other hospitals and ASCs.

c)

Fact-Finding. Gather and review facts from employees, including
those who have formally complained as well as those who may have
knowledge of the alleged behavior. Interview complainants, key
witnesses, and the accused physician; review relevant documentation;
and consider other sources of evidence (e.g., computer data, email,
surveillance tapes).

d)

Investigate.
i.

Be thorough and neutral.

ii.

Consider using an independent investigator.

iii.

Consider referring the matter to the peer review committee.

iv.

Be discreet but do not promise confidentiality (if peer review,
remember confidentiality obligations).

v.

Get physician’s side of the story and provide opportunity to
respond to complaint allegations.

vi.

Factual detail is critical.

vii.

The investigator should carefully and factually document the
investigation. Keep the documentation in a separate,
confidential investigation file (and not, for example, in the
physician’s personnel file).
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e)

f)

Formal Review. (Peer Review or Board)
i.

Consider discussing investigation results and options with legal
counsel.

ii.

Typically, the peer review process should be used for issues
related to the practice of medicine, the provision of care by a
physician, and standards of care. If the physician’s issues do
not cross into professional competence categories, ordinarily
the process should be treated as an employment matter,
reviewed by human resources and decided by the Board.

Consider Remedial Measures. If investigation proves the allegations
are merited but remediable, consider appropriate response:
i.

Disciplinary action, such as written warning, performance
improvement plan, demotion, and/or unpaid suspension.

ii.

Coaching.

iii.

Other actions such as limiting contact, removing duties, or
changing work situations.

iv.

Prohibit retaliation.

v.

Termination.

g)

Determine Reporting Obligations. Review findings and remedial
measures to determine whether or not the conduct requires reporting.

h)

Termination. If termination is an option, consider:
i.

ii.

Employment Agreement:
1)

Consider available bases for termination and pros and
cons of the various termination bases (e.g., terminating
with “Cause” vs. “Without Cause”).

2)

Review and follow any employer notice obligations.
Using a without cause termination provision within the
contract may be desirable to prevent a breach of
contract dispute.

3)

Review restrictive covenants, including any non-solicit
restrictions.

4)

Confirm any severance requirements or other applicable
termination provisions.

Strategies to reduce risk:
1)

Documentation
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2)

Coaching

3)

Negotiated resignation or mutual separation: Consider
negotiating with the physician to craft a transition and
termination that would be considered a win by both
parties. For example, the parties can negotiate a
transition period, a mutually-agreed public
announcement, and the terms of a Separation and
Release Agreement.

4)

Separation and Release:
1. There is no law requiring Minnesota employers to
pay severance to terminated employees. Absent an
employment agreement or severance policy or plan,
an employer need not pay severance to a terminated
employee.
2. Consider offering terminated employees severance
in exchange for a full release of claims.
3. This may help (i) avoid litigation and potential
losses (a legally-compliant release will bar most,
though not all, possible legal claims); (ii) make the
physician less angry; (iii) provide closure (legal and
psychological); and (iv) provide a “win-win”
outcome.
4. Almost all problematic potential claims can be
released. The following claims can be released as
part of a valid severance agreement and release:
a. Discrimination lawsuits. Pilion v.
University of Minnesota, 710 F.2d 266 (8th
Cir.1983)), ADA claims (Kujawski v. U.S.
Filter Wastewater Group, Inc., 2001 U.S.
Dist. LEXIS 17578 (D. Minn. Aug. 7,
2001)), ADEA claims (Warnebold v. Union
Pacific Railroad, 963 F.2d 222 (8th Cir.
1992)), and MHRA claims (Somora v.
Marriott Corp., 812 F. Supp. 917 (D. Minn.
1993)).
b. Discrimination charge damages. EEOC
Enforcement Guidance on non-waivable
employee rights under Equal Employment
Opportunity Commission (EEOC) enforced
statutes (Apr. 10, 1997), citing EEOC v.
Cosmair, Inc., 821 F.2d 1085, 1091 (5th Cir.
1987) (although an employee cannot waive
the right to file a charge with the EEOC,
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employee can waive the right to recover in
his/her own lawsuit as well as the right to
recover in a lawsuit brought by the EEOC on
the employee’s behalf).
c. FMLA. Paylor v. Hartford Fire Ins. Co., No.
13-12696 (11th Cir. Apr. 8. 2014).
i)

B.

Close the Loop. Close the investigation loop by informing
complainants, ordinarily in writing, that the matter has been
investigated, remedial action has been taken and retaliation will not be
tolerated.

Case Study: Competence Complaints
Case Study No. 22

2

a)

Dr. Aluru was a licensed anesthesiologist who was employed by an
anesthesiology group practice. Shewais a member of several protected
classes: female (sex); of Indian descent (race and/or national origin);
Hindu (religion); and over the age of 40 (age).

b)

She began working at the group practice in 2001 and received good
reviews from 2001 to 2005. Sometime around 2006, the practice
began receiving complaints from surgeons regarding Dr. Aluru’s
professional competence and timeliness.

c)

The group did not document any specific performance review or the
communication of those complaints to Dr. Aluru. Instead, the group’s
president used more passive and indirect methods, including
intervening to make sure she was assigned less complex cases and
encouraging her to seek out additional training.

d)

The group’s president believed Dr. Aluru’s proficiency was continuing
to deteriorate (although she was given a raise during the same period).

e)

The group lost a major hospital contract. Shortly thereafter, the group
terminated Dr. Aluru based on her inability to handle complex cases,
as well as the financial pressures faced by the group as a result of the
lost contract.

f)

Dr. Aluru filed suit alleging various discrimination claims based on
race, religion, national origin, and age, related to adverse employment
actions including denial of vacation requests, less favorable
scheduling, and termination.

Aluru v. Anesthesia Consultants, Professional Corporation, 176 F.Supp.3d 1116 (D. Colo. 2016).
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g)

The group was able to show that it had a legitimate, non-discriminatory
reason for terminating Dr. Aluru as a result of the financial pressures
and her performance was, relatively-speaking, unsatisfactory.

h)

“It may be bad personnel practice for an employer to silently harbor
doubts about an employee’s performance, rather than to inform the
employee about those concerns, but . . . the Court does not sit in
judgment on whether [the group’s] business management decisions we
appropriate.”

i)

The court granted summary judgment in favor of the group practice.

Process
a)

Initial Investigation. Follow the same steps set forth above.

b)

Formal, Professional Competence-Based Review. A matter that deals
with professional competence typically is best investigated by a peer
review committee following the clinic’s peer review process.

c)

Report to the Board of Directors. Ordinarily, the role of the peer
review committee is limited to investigation, fact finding, and making
a recommendation of an action to improve patient care. Typically, the
peer review committee should report its findings and make a
recommendation to the Board of Directors, meeting as a review
organization. This allows the discussions and investigation of the
review organization to be privileged and confidential from discovery in
a medical malpractice lawsuit.

d)

Maintain Privilege. The recommendations of the peer review
committee are privileged, but once the Board or governing body takes
an action (or no action), the action or no action is not privileged
(although it may still be confidential).

e)

Considers Steps to Help/Remedial Measures. Consider implementing
various steps, including:

f)

i.

Peer review or supervision systems.

ii.

Coaching or proctoring.

iii.

Training.

iv.

Process changes to accommodate physician’s needs.

v.

Third-party assessment and education.

vi.

Restrict practice.

Document. Thoroughly document the process in writing: factual
details, but be cognizant of protection PHI, as the documentation may
end up being used externally.
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g)

If Medical Related. If the behavior or conduct is a result of a medical
condition (i.e., due to disability or health condition), the employer
likely will want to seek job-related medical information and will have
to evaluate whether it is required to make reasonable accommodation.

h)

Disciplinary Documentation. Consider whether to give the physician a
written warning or performance improvement plan.

i)

Consider Remedial Measures. Consider appropriate remedial
measures based on the outcome of the investigation:
i.

Disciplinary action, such as written warning, performance
improvement plan, demotion, and/or unpaid suspension.

ii.

Coaching.

iii.

Other actions such as limiting contact, removing duties, or
changing work situations.

iv.

Prohibit retaliation against complainants and witnesses.

v.

Termination.

j)

Determine Reporting Obligations. Review findings and remedial
measures to determine whether or not the conduct or actions require
reporting.

k)

Monitor. Monitor physician’s progress after steps above are
implemented; document progression or regression.

l)

Separation. If concerns are serious, persistent, or non-remedial, steps
are insufficient or patient care concerns persist, consider separation
strategy, noted above.
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Is the Internet of
Things spying on you?

your phone may communicate information about you to advertisers, and from
there, personalize ads to match what has
been gathered. This information can be
gathered in pretty sneaky ways, too—for
instance, by using your phone’s microphone to capture your conversations
without your awareness. The question
can grow still more complicated when
you apply it to your other internetconnected devices. Smartphones are
probably the biggest storehouses of our
personal information that we utilize on
So is your phone spying
a daily basis, and for that reason, they
are probably the devices that transmit
on you? Yes, it’s possible. the most data about us as well. But now,
internet-connected devices can include
few months ago, Computer
everything from your thermostat to your
Forensic Services analyst Sean car to your refrigerator.
Lanterman spoke to KARE
These devices often feature a large
range of multimedia capabilities that
11 News about a topic that
extend far beyond their technical use.
makes a lot of people nervous. “Is my
phone spying on me?” may have seemed Microphones and cameras are comlike a paranoid question at one point,
mon elements of some of our internetconnected devices, not to mention other
but it now seems like a perfectly plaumore advanced technologies such as
sible notion. Given the vast amounts of
data created, stored, and transmitted by GPS and voice recognition. To further
the average person’s phone, it’s actuconfuse things, the average consumer
ally a question we should all be asking.
may not know which devices have
Sean pointed out the very real fact that
which features, especially since someour phones are basically snitches in our
thing as simple as a washing machine
pockets, and it’s may now be equipped with exceedingly
not impossible
advanced technology. How do we manthat advertisage all of these devices and ensure the
ers would take
best possible security practices?
advantage of
Keeping a tally of all the internetthis fact. After
connected devices in your home may be
all, what betmore difficult than you think. Smartter source of
phones, watches, laptops, computers,
information is
entertainment systems, security cameras,
there than our
TVs, cars, and the types of home appliphones when it
ances mentioned earlier may come to
MARK LANTERMAN
comes
to
gathermind. But there are also trickier sources
is CTO of Computer
ing intel about
of internet-connection lurking in your
Forensic Services. A
our preferences, home, like your kids’ toys. And at the
former member of the
shopping trends, community level, everything from water
U.S. Secret Service
and habits?
plants to the power grid are connected
Electronic Crimes
So is your
by the internet. Can we effectively manTaskforce, Mark has
phone spying
age the risks to our privacy and security
28 years of security/
on you? Yes, it’s when so many of the devices we now rely
forensic experience
possible. Your
on store and communicate our personal
and has testified in
smartphone’s
information? And what do we do when
over 2,000 trials. He is
capabilities althis information is compromised or our
a member of the MN
low for the kind devices are taken over by cybercrime?
Lawyers Professional
of spying that
Many of us are familiar with company
Responsibility Board.
many suspect;
and organizational policies relating to
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cybersecurity best practices. But when it
comes to our own homes, many are less
equipped and less eager to train themselves and their families in cybersecurity.
First, taking stock of which devices
could potentially be spying on you,
besides your phone, is important. Understanding what you buy is critical to
maximizing effective use of the product
and minimizing the potential risks. This
is especially important when privacy
concerns come into play. Knowledge
of your devices includes a basic understanding of what kinds of data they
collect, how this data is stored, and why
and how it is communicated. If a microphone is suspected of being the culprit
in leaking information, navigate settings
to figure out a way to turn it off. Ideally,
this kind of research is done beforehand,
but proper device setup and knowledge
of an item’s security features can be critical in mitigating risk. Ultimately, you
may decide that an internet-connected
thermostat or fire detector isn’t worth
the hassle.
Second, once you’ve decided which
devices are worth keeping around, take
stock of the potential threats against
your privacy and security. You may not
be completely aware of the devices that
create, save, and communicate sensitive
information about you. Even though
many people click the “I agree” button,
most are not fully aware of what their
consent implies, or means for the companies that profit from this kind of mass
data sharing. A compromised device can
also be used to execute greater attacks. It
should be noted that hackers don’t discriminate. An internet-connected device
is always a target, regardless of whether
it’s a toy, a phone, or a computer.
If one or more devices are spying on
you, it’s difficult to pinpoint who or
what is doing it. As Sean explained on
KARE 11, there are no individuals at the
receiving end, but rather an automated
process comprising advanced algorithms
to decipher the data being sent. Knowing how best to configure the settings on
your internet-connected devices, and
being aware of how many devices may
pose security and privacy risks, are two
keys to a proactive approach to minimizing the potential of digital spying. s
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| BY MARK LANTERMAN

Stephen Allwine:

I

When crime tries to cover
its digital tracks

n late 2016, I was approached
by the Washington County
(MN) Attorney’s Office to
conduct forensic analysis on
a number of devices in a homicide
investigation. It soon became
clear that the case would be one
of the most interesting of my
career, involving murder-for-hire,
religious convictions, insurance
money, infidelity, and a distinctly
modern element—the Dark
Web—that combined to make
for one of the most tragic and
complex cases I’ve encountered.
The Dark Web, a broad term
used to describe the 83 percent
of the internet inaccessible
through common search engines
like Google or Bing, is where
many people go to find illegal
drugs, child pornography, stolen
credit card numbers, and hacking
services (though not every
service and product available
in this online marketplace is
illegal). Enter defendant Stephen
Allwine: After his attempts to
hire a hitman on
the Dark Web
failed, Allwine
murdered his
wife in their
Cottage Grove
home and staged
it as a suicide.
In January 2018,
Allwine was
sentenced to life
MARK LANTERMAN
in prison; forensic
is CTO of Computer
analysis played
Forensic Services. A
a critical role in
former member of the
fleshing out the
U.S. Secret Service
narrative details
Electronic Crimes
that helped the
Taskforce, Mark has
jury make their
28 years of security/
decision.
forensic experience
In 2015,
and has testified in
Steve Allwine
over 2,000 trials. He is
began exploring
a member of the MN
a website known
Lawyers Professional
for neither its
Responsibility Board.
upstanding moral
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affairs through this site—many
users who sign up for Ashley
SURFACE WEB
Madison and similar cheating sites don’t actually end up
having affairs—he still did not
regard divorce as an option.
Constrained by the marital
requirements of his church, Allwine took a dive into the Dark
Web to search for other solutions
to his predicament. It wasn’t
long before Allwine discovered
of the
Besa Mafia, a Dark Web group
claiming to provide anonymous
hitman services.
internet is inaccessible
Besa Mafia was a Dark
Web vendor that advertised
through common
themselves with the slogan
“Hire a killer or a hacker.” The
search engines
enterprise was later revealed to
be a scam, but Allwine—using
the pseudonym “dogdaygod”—
communicated extensively with
Besa Mafia, communications
which were subsequently
released to the internet. These
DARK WEB
communications included
multiple references to Amy
quality nor its cybersecurity strength—
Allwine and included her home address,
Ashley Madison. Through this cheating phone number, physical description, and
website, Steve began experimenting with a photograph. One particularly thorough
extramarital affairs and the underbelly
attempt to organize the hit once and for
of the internet. Analysis of Allwine’s
all involved Allwine providing particular
devices revealed communications with
location information, a current picture,
at least two women through the site;
and a description of her vehicle. Of
their conversations illustrated Allwine’s particular note was the photo shared,
dissatisfaction with his marriage and his which was subsequently discovered in
desire to become involved with other
a folder on one of Allwine’s devices.
women, unhindered.
But the hit he sought to arrange never
occurred, and Allwine would later
Exploring the Dark Web
report his lost thousands of dollars to the
While Ashley Madison itself is not
police.
part of the Dark Web, I would consider
While Allwine clearly endeavored to
it to be a kind of gateway to the darker
remain invisible on the Internet, a key
aspects of internet usage. It wasn’t long
piece of evidence unequivocally tied
after his first few Ashley Madison-initihim to a Bitcoin payment made to Besa
ated affairs that the Dark Web became
Mafia for the murder of Amy Allwine: a
a prominent part of Steve Allwine’s
unique, 34-digit alpha-numeric Bitcoin
browsing.
wallet address typed out in his iPhone’s
Jurors learned that Allwine first disNotes app that had been deleted. This
covered Ashley Madison as a marriage
Bitcoin address matched the one used by
counselor for couples in his church.
“dogdaygod” to make a payment to Besa
Though Allwine ultimately initiated
Mafia.

83%

www.mnbar.org

Though Bitcoin has become increasingly popular in recent months even
among non-Dark Web users, it remains
the preferred currency for Dark Web
exchanges. The address found in Steve
Allwine’s deleted note proved to be
critical to the case. As Washington
County prosecutor Fred Fink explained
later, “It was absolutely vital for the
State to prove that ‘dogdaygod’ was,
in fact, Stephen Allwine. With that
connection made, we were able to show
intent to kill and premeditation.”
A pattern of deception
My analysis of Steve Allwine’s
devices also reveal a steady pattern of
anonymizing service use, disposable account creation, and a desire to conceal
his identity from law enforcement. My
office was provided with a staggering 66
devices—a huge number in comparison
to the typical homicide case. Allwine
used multiple devices to further obscure
his online activity. On his Reddit account, also using the pseudonym “dogdaygod,” Allwine frequently researched

questions pertaining to safe use of the
Dark Web, the likelihood of law enforcement presence on the Dark Web, how
to use disposable computers, and how
to remain anonymous on the Internet.
To access the Dark Web, Allwine used
virtual private network services and the
TOR network. These services act as
portals to the Dark Web and encrypt accessed information by relaying it through
a series of other networks. Incredibly,
Allwine also used disposable email accounts to report evidence of his stolen
Bitcoin to police after the hit did not
materialize. He even created a fictitious
person to frame for the stolen Bitcoin.
Allwine’s digital narrative also revealed a browsing history consistent with
his intention to murder Amy and his desire to frame fictitious parties. On more
than one occasion, Allwine reviewed his
and Amy’s insurance policies as well as
real estate and future home construction possibilities. In an effort to blame an
unidentified third party, Allwine sent his
wife a threatening email using an anonymous email service—after he had used

doxxing (the process by which personal
information is bought and sold on the
Internet, often with malicious intent) to
uncover information about Amy’s family
to personalize his email and make it appear as if it was sent by a business rival.
Ultimately, forensic analysis shed light
on the actual truth of what occurred,
which pointed solely to Stephen Allwine
as the guilty party. This case incorporates
some of the most complicated aspects of
digital evidence. It was complex in part
because Allwine had done everything in
his power to conceal his activity, remain
anonymous, and hide as much as possible
about his intent. Digital forensic analysis
revealed critical details that filled in gaps
in the physical evidence—gaps that may
have inspired doubt in the jury and led
to a different verdict. As Washington
County attorney Pete Orput described
the role of digital evidence in this case,
“Mark’s forensic work and testimony
about it to a jury made my murder case
seem simple and overwhelming, and
without this work the case would have
been a horse race.” s

Minnesota Legal Ethics
An ebook published by the MSBA – written by William J. Wernz
Free download available at: www.mnbar.org/ebooks

This guide
belongs
at every
Minnesota
attorney’s
fingertips!
7TH EDITION
www.mnbar.org

March 2018 s Bench&Bar of Minnesota 11

VOLUME LXXIV NUMBER V
MAY/JUNE 2017
www.mnbar.org

OFFICIAL PUBLICATION OF THE MINNESOTA STATE BAR ASSOCIATION

GRAVE MATTERS

The law and practice of disinterment,
reinterment, and exhumation in Minnesota

WE’RE !
G
N
I
V
O
M
Why You May Need
an LLC Update
Your Personal Data
– Or Is It?
An Out of Court
Article on Hearsay
:
AT
S
E
DU EW
A
SB /REN
R M RG
U
O
YO AR.
W B
NE MN
E
R

Your Personal
Data – Or Is It?
Doxxing and online information
resellers pose threats to the
legal community
By Mark Lanterman

Photo © iStockphoto

G

iven the sensitive nature of
the courtroom and of the
emotions that may arise
there, attorneys, judges, and
others in the legal community are at particular risk of becoming
victims of doxxing-related crime. Doxxing is a term used to describe the buying,
selling, gathering, posting, or distributing
of private information online. Importantly, doxxing is typically carried out with
malicious intent and is often aimed at
damaging someone’s reputation. As opposed to the mere gathering of information from someone’s Facebook or LinkedIn profile, doxxing is often abetted by
targeted data breaches. The distinction
here is that anyone who posts on social
media is essentially allowing the public at
large to view, and use, that information.
The kinds of private information spread
through doxxing are not typically shared
by the subjects themselves.
Everything from health to legal information is valuable to cybercriminals and
hackers, and it is therefore exactly the
kind of information that is commonly
put on online. Apart from financial data,
information related to health and legal
circumstances can be of particular interest to an individual interested in harming
another’s reputation or career. Unfortunately, many doxxing victims don’t realize that they have become victims until
30 Bench&Bar of Minnesota s May/June 2017

something serious has occurred or they
realize that the information has already
been widely distributed.
Though the personal informationgathering associated with doxxing can
often be assisted by cyberattacks, doxxing itself is not necessarily illegal. Many
people are not aware that their private
information is widely available on personal information reseller websites.
These websites are easily accessible by
the average user, no Dark Web required.
The information contained on these sites
can divulge where you live, who your
past employers were, and can even connect you to the last person living in your
home or apartment. Fortunately, these
websites give people the ability to opt out
and remove their information. The problem is that the actual time it takes to remove the info, or the processes required
to achieve this, can be confusing or cumbersome depending on the website.
Furthermore, some of the websites do
not directly store your private information, but rather give users a list of other
websites that do. For this reason, the individual is left to chase down their information on a number of websites instead
of just one. And the fact is, even if someone takes the time to opt out of each one
of these websites, it is very possible that
they will repopulate their sites within a
matter of months with the same informa-

tion you requested be taken down. With
this in mind, I would say that the majority of people are not aware of exactly how
much private information is available
about them online at any given time.
Private information can be used to
physically stalk, harass, or threaten individuals. But it can also be used to harm a
person’s reputation or disrupt the victim’s
personal life. Recent headlines have focused on judges that have been targeted;
however, everyone in the legal community is at an increasing risk of having
their private information accessed without consent or knowledge. Given the rise
of the Internet of Things (IoT), more
and more data from our daily lives is being collected, stored, and distributed.
Though this may be convenient, more
data makes for a greater risk that it will
be compromised. The number of devices
comprising the IoT also makes for a wider
array of potential access points for the cybercriminal. Since the process of doxxing
often relies on the successful execution
of data breaches, the Internet of Things
presents the perfect blend of vulnerabilities and useful data.
The legal community is not immune
to the changes brought about by the IoT.
Living in a world of interconnected devices makes for easier communication,
more efficient workflows, simpler data
collection and storage, and a generally
www.mnbar.org

OPT-OUT FORMS FOR MAJOR PERSONAL INFO RESELLERS
LINKS

VERIFICATION NEEDED

TURN-AROUND TIME

pipl.com/help/remove

Pipl is a search engine that does not
host personal information, but it is a good
starting point for identifying personal
information from other sources.

Depends on other sources
from which Pipl populates
its search results.

www.beenverified.com/optout

Email address

24 hours in most cases

www.checkpeople.com/optout

None

7-14 days

www.intelius.com/optout.php

Government-issued ID

7-14 days

www.peoplesmart.com/optout-go

Email address

Up to 72 hours

www.publicrecords360.com/optout.html

State-issued ID

This site does not disclose
turn-around time.

www.spokeo.com/opt_out/new

Email address

30 minutes

support.whitepages.com

Email address and phone number

Immediate

www.zabasearch.com/block_records

Redacted state-issued ID card
or driver’s license

4-6 weeks

www.zoominfo.com/lookupEmail

Email address

“Within a few days”

www.familytreenow.com/optout

Email address

Unknown

more productive way of managing things.
Smartphones and Wi-Fi-connected devices mean greater accessibility and use
of our personal information; for many
IT departments, this convenience is the
most important consideration when developing new technology policies. But
the IoT is as risky as it is convenient.
Many people don’t understand the sheer
amount of data that is being produced
and stored about them. And each connected device is essentially another access point for a cybercriminal to compromise this data. For the same reasons that
connectivity is great for communication,
it is detrimental for security and keeping
vulnerabilities contained.
In addition to providing opt-out information in this article, I will also provide
some realistic risk-management advice.
While it often feels as if the expansion of
our digital lives is necessary, taking stock
of the risks is important in managing security. For those in the legal community,
developing a sound cybersecurity protocol is not only a responsibility to clients.
It is also an important step in protecting
your own privacy and keeping your personal information safe.
When assessing your current cybersecurity strategies, try to look from the
outside in. Identify what data is most
important and valuable. Also try to figure out where this data is currently being
www.mnbar.org

kept and what measures are in place to
safeguard it against cyberattacks. Issues
of employee compliance or outdated policies may arise during this examination,
but making this kind of assessment is a
very important step toward improvement.
To help those who are interested, I’m
listing the names of several major personal information resellers and corresponding information about how to remove
your personal data from their websites.
Opting out of personal information reseller websites is a solid step toward bettering your online behaviors.
Keeping private information secure is
not automatically guaranteed, especially
when there are websites that profit from
selling your info to anyone who might be
interested. And like other cybersecurity
protocols, checking these kinds of websites should be done fairly regularly. Opting out only removes the information
that is currently posted; it doesn’t neces-

sarily prevent one of these websites from
re-populating with your personal information in the future. Also, bear in mind
that it is important to be proactive when
it comes to removing your information
the first time. Be mindful of the websites’
turn-around times and don’t let your optout request fall of your radar, or theirs,
in the meantime. Though it may seem
like an annoying chore, for those that are
worried about becoming victims of doxxing, it is well worth the effort.
Like many changes that have arisen
with the Internet of Things, doxxing is
yet another issue that may affect you.
Being mindful of what data you are
sharing through your digital devices
and doing your best to monitor your
online presence are important elements
of your personal cybersecurity strategy.
Protecting your personal information is
ultimately just as important as protecting
your clients’ data. s

MARK LANTERMAN is the chief technology officer of Computer Forensic Services.
Before entering the private sector, Mark was a member of the U. S. Secret
Service Electronic Crimes Taskforce. Mark has 28 years of security and forensic
experience and has testified in over 2000 cases. He is an adjunct instructor for
the University of Minnesota M.Sci. Security and Technology program, Mitchell
Hamline Law School, and the National Judicial College in Reno, Nevada. Mark
also conducts training for the Federal Judicial Center in Washington, D.C.
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I.

DISCRIMINATION

Blake v. MJ Optical, Inc., 870 F.3d 820 (8th Cir. 2017
The plaintiff sued the Employer alleging sex and age discrimination and sex harassment in
violation of Title VII and other employment statutes. Id. at 822, 825. The alleged sex
discrimination and harassment involved, for example, the Employer owner’s son and Vice
President (same person) grabbing the plaintiff’s buttocks occasionally for almost a decade and
commenting on her breasts. Id. at 823-25. The Eighth Circuit affirmed summary judgment for
the Employer regarding the Title VII discrimination claims because the plaintiff did not give the
employer a “reasonable chance” to remedy the alleged mistreatment given the plaintiff
supposedly never reported the misconduct. Id. at 826-27. The Eighth Circuit upheld summary
judgment as to the harassment claims because the plaintiff could not prove the supervisor’s
conduct was “unwelcome” given the plaintiff never made any timely complaints about the
alleged harassment and, moreover, never rebuffed the harasser. Id. at 825-30. This decision
follows a long line of Eighth Circuit cases that treat discrimination and harassment claims with
skepticism and, in any event, highlights the importance of employees reporting any harassment
and other discrimination issues immediately.
Edwards v. Hiland Roberts Dairy, Co., 860 F.3d 1121 (8th Cir. 2017)
The plaintiffs, two African-American employees terminated for alleged “time theft,” pursued
race discrimination claims under Title VII and State law. Id. at 1124-25. The Eighth Circuit
affirmed summary judgment for the Employer despite comparator evidence apparently reflecting
disparate treatment, the Employer’s failure to follow its own policies, and the Employer’s
changing rationales for why it fired the plaintiffs. The Eighth Circuit justified its decision as
follows: (1) the two white employees not terminated for “time theft” were not similarly situated
to the plaintiffs because – despite having the same supervisors and being subject to the same
employment standards – the white employees supposedly did not engage in dishonest conduct
like the plaintiffs did; (2) the Employer’s failure to follow its policies during investigation did
not matter because the plaintiffs failed to prove the Employer’s investigation was incomplete –
declaring that “a shortcoming in an internal investigation alone, without additional evidence of
pretext, would not suffice to support an inference of discrimination on the part of the employer;”
and (3) the supervisor’s shifting reasons for firing the plaintiffs were not “substantially different
at all.” Id. at 1125-27. This case provides another illustration of how narrowly the Eighth
Circuit will construe what is sufficient to be probative comparator evidence or evidence. By
ruling in this fashion, the Eighth Circuit appeared to decide material questions of fact reserved
for trial under Fed. R. Civ. P. 56.
Pennington v. Ark. Game & Fish Comm’n, 2018 U.S. App. LEXIS 5914 (8th Cir. Mar. 9,
2018)
In an unpublished paragraph-long decision, the Eighth Circuit affirmed a summary judgment
determination for the Employer on plaintiff’s claims of failure to promote and
discriminatory/retaliatory termination. 2017 U.S. Dist. LEXIS 74304 (E.D. Ark. May 16, 2017).
The plaintiff, who is black, worked for the Employer for sixteen years in several positions of
increasing importance, finally as a maintenance supervisor. The plaintiff applied for an
3

Operations and Facility Manager opening. Out of 179 applicants, 67, including the plaintiff, had
the minimum qualifications. Ultimately, Employer hired a white applicant and the plaintiff filed
an EEOC charge alleging he was not hired because of his race. Approximately nine months after
filing the charge, Employer terminated the plaintiff for using the Employer’s property (an air
compressor) to repair a personal vehicle of a co-worker, in violation of the Employer’s policy.
The Employer also terminated the co-worker and the Fleet Manager of the mechanic shop (who
had observed the plaintiff work on the vehicle) because they “had been complicit in [plaintiff]’s
violations of [the Employer’s] policy.”
The plaintiff sued, alleging: (1) he was not promoted to the Operations and Facility Manager job
because of his race; (2) he was terminated because of his race; and/or (3) he was terminated in
retaliation for the EEOC charge. The Eighth Circuit affirmed the judgment on de novo review,
noting that “to prove pretext, plaintiff must both discredit [the] asserted reason for adverse
employment action and show that [the] circumstances permit [a] reasonable inference that [the]
real reason for [the] adverse action was unlawful discrimination.” The Eighth Circuit also
agreed that the District Court properly evaluated the plaintiff’s claims under the McDonnellDouglas framework, and that comments by the decision-maker in the hiring decision that
plaintiff “needs to get his black … ass … away from here” was not direct evidence of
discrimination because there was not “a specific link” between the comment and the hiring
decision.
Rooney v. Rock-Tenn Converting Co., 878 F.3d 1111 (8th Cir. 2018)
Plaintiff asserted religious and gender discrimination under Title VII and pendant state law
claims alleging Employer terminated him because he was non-Jewish and male. Id. 1112.The
District Court granted Employer’s motion for summary judgment in its entirety finding there
were no genuine factual issues in dispute to sustain his claims. Id. 1115. On appeal, the plaintiff
asserted the District Court improperly applied McDonnell Douglas as it cited additional reasons
Employer had articulated in making the termination decision outside of what he had been told at
the time of his termination. Id. 1116-1117. The Eighth Circuit disagreed stating “Title VII does
not impose a legal obligation to provide an employee an articulated basis for dismissal at the
time of firing, and an employer is certainly not bound as a matter of law to whatever reasons
might have been provided.” Id at 1116. The Eighth Circuit further stated, “it is well-settled that
an employer may elaborate on its explanation for an employment decision.” Id. (citing Mervine
v. Plant Eng’g Servs., LLC, 859 F.3d 519, 528 (8th Cir. 2017) (other citations omitted)). The
Eighth Circuit further clarified that only a “substantial shift” in an employer’s reason may be
evidence of pretext. Id. The Eighth Circuit further held the plaintiff had not set forth direct
evidence of discrimination or pretext and upheld the District Court’s decision.
Stone v. McGraw Hill Fin., Inc., 856 F.3d 1168 (8th Cir. 2017)
The plaintiff sued the Employer under Title VII and related employment statutes for race
discrimination, harassment, and retaliation. Id. at 1170. The Eighth Circuit affirmed summary
judgment for the Employer on the following grounds: (1) the plaintiff failed to show that his two
co-workers who receive higher salaries were “similarly situated in all relevant respects” because
his co-workers “were hired from competitors of [the Employer] and had prior experience in roles
4

similar to the [job] position;” (2) the plaintiff failed to identify any similarly situated employee
who received bonuses that the plaintiff did not receive; (3) there was no evidence of any racial
motivation during the alleged harassment, and the race-related comment by the plaintiff’s
manager was not sufficiently severe or pervasive; (4) the manager’s mistaken belief that the
plaintiff had performance problems and then firing the plaintiff on that basis was not pretext for
discrimination; and (5) the plaintiff failed to provide enough evidence of a causal connection
between his termination and any protected activity. Id. at 1174-76. This provides a graphic
example of the constricted nature of the Eighth Circuit’s evaluation of discrimination,
harassment, and retaliation claims. In particular, the interpretation of “similarly situated,”
“honest belief,” and “causal connection” all generally tend to favor defendants over plaintiffs.
Tovar v. Essentia Health, 857 F.3d 771 (8th Cir. 2017)
The plaintiff, an insured employee, sued the Employer and health insurer under Title VII, the
Minnesota Human Rights Act, and the Affordable Care Act (“ACA”) because her son was
denied coverage for gender reassignment surgery despite being a beneficiary under the
Employer’s medical plan and being diagnosed with gender dysphoria. Id. at 773-74. The
District Court granted the Employer’s motion to dismiss and found that the plaintiff’s claims
failed for lack of standing. Id. at 774. The Eighth Circuit affirmed in part, reversed in part, and
remanded the case for further proceedings. Id. at 779. The Eighth Circuit reasoned that the
plaintiff’s complaint on her own behalf about the Employer’s refusal to cover treatment for her
son did not fall within the protections of Title VII because the statute prohibits employers from
discriminating against employees on the basis of their own protected characteristics rather than
the protected characteristics of the plaintiff’s son. Id. at 775-76. The Eighth Circuit reversed the
District Court’s conclusion that the plaintiff’s action against the health insurer lacked Article III
standing because the plaintiff had properly named the defendants and alleged that, if the health
insurer had provided the Employer with a discriminatory plan document, the plaintiff’s injuries
could well be traceable to, and redressable by, damages from the defendants. Id. at 778-79. The
Eighth Circuit remanded the case for further proceedings to allow the District Court to examine
whether the plaintiff’s claim should be dismissed because the plaintiff does not “fall[] within the
class of plaintiffs whom Congress has authorized to sue under” the ACA. Id. at 779-80. Once
again, the Eighth Circuit has taken a limited approach to the interpretation of Title VII’s reach.
Benner v. St. Paul Public Schs, 2017 U.S. Dist. LEXIS 198821 (D. Minn. Dec. 4, 2017)
The District Court denied the Employers Rule 12 motion with respect to the plaintiff’s claims of
race discrimination and retaliation under Title VII and related state law claims, but granted the
Employer’s motion as to his claim for harassment. Id. *23. Plaintiff, an African-American
former teacher of Employer for approximately twenty years, filed an amended complaint
alleging discrimination, harassment and retaliation, including constructive discharge, after he
was forced to resign from his employment for fear of losing his tenure and benefits was too
great, after objecting to Employer’s “racial equity” policy. Id. *2-10. Plaintiff asserted facts in
his amended complaint to show he was disciplined, investigated and ultimately treated
differently than other Caucasian teachers after making his complaint about the policy.
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The District Court stated that the plaintiff’s amended complaint asserted sufficient facts to
establish discrimination and retaliation but not harassment. Id. *14-22. As to his harassment
claim, the District Court asserted that “adequately pleading a hostile work environment simply
requires more than alleging that the plaintiff was insulted.” Id. *23(citations omitted). Citing
from the amended complaint the District Court stated, “[b]ut fatal to Plaintiff’s [harassment]
claim, by his own admissions, these ‘investigations and disciplinary actions were an insult to
Plaintiff who, up until the point he challenged [Employer’s] racial equity policy[,] was a good
teacher with no investigations or disciplinary actions taken against him.” Id.
Cardoso v. Bd. of Regents of the Univ. of Minn., 2018 U.S. Dist. LEXIS 2535 (D. Minn. Jan.
5, 2018)
The plaintiff, an African-American of Portuguese origin, sued the Employer under Title VII for
alleged race, color, and national origin discrimination when the Employer elected not to renew
his employment contract. Id. at *1. In response, the Employer provided evidence it chose
nonrenewal because the plaintiff had worsened the Employer’s relationship with the Teamsters,
had disobeyed his superior’s directions and attempted to keep the insubordination secret, and had
substandard management skills. Id. at *9-11. The plaintiff did not provide any evidence that the
Employer’s reasons were pretextual, relying instead on mere allegations to support his factual
theory. Id. at *10. The District Court granted the Employer’s motion for summary judgment,
finding that the Employer articulated legitimate reasons for its actions, and the plaintiff provided
no evidence to create a genuine dispute about whether any of the Employer’s proffered reasons
were pretext for discrimination. Id. at *11. This is but one example of the District Court
dismissing claims that are based on “mere allegations, unsupported by specific facts or evidence
beyond the plaintiff’s own conclusions.”
Dahir, et al v. UPS Mail Innovations, Inc., et al., 2017 U.S. Dist. LEXIS 207952 (D. Minn.
Dec. 18, 2017)
The plaintiffs sued UPS Mail Innovations, Inc. (“UPS”) and Doherty Staffing Solution, Inc.
(“Doherty”) alleging religious discrimination and failure to accommodate and retaliation in
violation of Title VII and other state employment statutes. Id. at *4. According to the Second
Amended Complaint, at issue in the defendants’ motion to dismiss, the plaintiffs alleged UPS
was their co-employer as Doherty placed them to work at its facility. Id. at *2. The plaintiffs
claimed that when they first started working at the UPS site, they were allowed to observe their
prayer times each day. Id. According to the plaintiffs, this changed when UPS named a new
operations manager they claimed were hostile to Muslims and no longer allowed them to choose
their break times or pray outside of the designated break times chosen for them. Id. The
plaintiffs also claimed the new UPS manager asked the Muslim employees who needed to pray
to raise their hands and thereafter, instructed Doherty to replace all of those employees. Id. at *3.
The plaintiffs allege two employees who raised their hands were terminated days later and they
were told if they wanted to pray, they should go home which they believed constituted a
termination. Id.
In the defendants’ motion for judgment on the pleadings under Rule 12(c), they sought dismissal
of the retaliation claims for failure to exhaust administrative remedies arguing that the plaintiffs’
6

amended charge, although it checked the “retaliation/reprisal” box, they did not add facts to the
amended charge to otherwise assert a claim of retaliation. Id. at *5-6. In the alternative,
defendants’ argued the claim fails as requesting an accommodation is not “protected activity”
under Title VII and they did not amend the charge until 300 days after the alleged violation
occurred. Id. UPS also argued there were no facts asserted alleging they requested an
accommodation from UPS or that UPS was a co-employer. Id. at *6-7. Finally, UPS alleged the
facts pled were insufficient to sustain a discrimination claim as they did not provide facts in the
complaint to assert they were treated differently. Id. at *7. Doherty did not challenge the
sufficiency of the pleadings with respect to the discrimination claim. Id.
In its decision, the District Court granted UPS’s motion in its entirety finding it was not the
plaintiffs’ employer. Id. at *1-2. The District Court rejected the argument that plaintiffs’ failed
to exhaust their administrative remedies or were otherwise untimely bringing the lawsuit. Id. at
*7-8. But, the District Court did agree that the plaintiffs’ requests to pray was not protected
activity under Title VII for purposes of a retaliation claim dismissing the retaliation claim against
Doherty. Id. at *8-9. The District Court relied on the definition provided under Title VII for
protected activity, “opposing an unlawful employment practice or making a charge, testifying,
participating in an investigation or other proceeding under Title VII.” Id. (internal citations
omitted). The District Court found that plaintiffs only alleged they requested an accommodation
to support their claim for retaliation and therefore, the District Court dismissed the retaliation
counts under Title VII against Doherty. Id. *9-10.
Ultimately, the District Court dismissed all claims against UPS as they did not allege facts to
support a theory that UPS was a co-employer and the retaliation claims under Title VII against
Doherty based on the fact they did not allege facts to assert hey engaged in protected activity. Id.
at *13.
Miller v. Bd. of Regents of the Univ. of Minn., 2018 U.S. Dist. LEXIS 17531 (D. Minn. Feb.
1, 2018)
The plaintiffs, three lesbian women who were former coaches for the Employer, the University
of Minnesota Duluth (“UMD”), claimed their contracts were not renewed or they were
constructively discharged based on their sex and sexual orientation and in retaliation for accusing
UMD of violating Title IX. They also made claims of a hostile work environment and for
violations of the Equal Pay Act (“EPA”). The District Court granted summary judgment on all
claims except one of the plaintiff’s claims of sex discrimination and retaliation. The District
Court held the plaintiff whose claims survived proffered sufficient evidence that UMD’s
explanation for her firing was pretextual due to inconsistent explanations, application of different
criteria in renewing her male counterpart’s contract, overstating its dire financial condition, and
temporal proximity to her complaints regarding Title XI violations. Id. at *8-10. The District
Court dismissed all three plaintiffs’ sexual orientation claims because the Eighth Circuit has held
sexual orientation is not a protected class under Title VII. The District Court noted that the
plaintiffs could have pursued their sexual orientation discrimination claims under the Minnesota
Human Rights Act in state court, but the District Court lacked jurisdiction over the plaintiffs’
state law claims against the university, an arm of the state. The plaintiffs’ hostile work
environment claims failed because none could demonstrate that “she suffered a hostile
7

environment on account of her sex” or that she endured something worse than “the stupid
decisions of bosses or the irritating behavior of co-workers,” which the District Court noted is
“the type of bad behavior found in most workplaces.” Id. at *11-12 (emphasis added). The
District Court also held that two of the plaintiffs failed to establish termination or constructive
discharge, noting the “constructive-discharge standard is even more difficult to meet than the
hostile-environment standard.” Id. at *30.
Raino v. Target Corp., 2017 WL 3411946 (D. Minn. 2017)
The plaintiff took legal action under Title VII and Minnesota’s “ban the box” law, alleging the
Employer refused to hire her upon learning that she had a prior felony conviction. Id. at *1. The
magistrate judge recommended that the Title VII claim be dismissed with prejudice for failure to
state a claim on which relief may be granted and that the State law claim be dismissed without
prejudice for lack of subject-matter jurisdiction – and the District Court agreed. Id. Notably, the
magistrate judge reasoned that “individuals who have committed criminal offenses are not a
protected class under Title VII. That [the Employer] may have excluded [the plaintiff] from
employment due to her criminal record, taken alone, does not implicate Title VII. And [the
plaintiff] does not allege that [the Employer] used its exclusion of persons with criminal records
as a stand-in for express discrimination against groups that are protected by Title VII.” Id. at *1.
The tenor of this decision, at least from a policy standpoint, seems to be in tension with the
public pronouncements and guidance provided by the United States Equal Employment
Opportunity Commission on the question of criminal background checks being evaluated under
Title VII.
Teckler v. Minnesota, 2018 U.S. Dist. LEXIS 2683 (D. Minn. Jan. 8, 2018)
The District Court (J. Ericksen) granted a Rule 12 Motion brought by Employer, Minnesota
Department of Veteran’s Affairs, and dismissed the plaintiff’s four-count complaint alleging
national-origin discrimination and harassment in violation of Title VII state law. The plaintiff’s
Title VII claims were dismissed as untimely, despite her argument that she did not receive the
EEOC’s right-to-sue letter because she had moved: “Equitable tolling does not apply in cases
where a claimant could have – but did not – inform the EEOC of his or her new address.”
Alternatively, the District Court found the plaintiff did not state a plausible claim for relief as her
complaint contained “only ‘threadbare recitals’ of the elements.”
Temple v. Metro. Council, 2017 Minn. App. Unpub. LEXIS 1013 (Dec. 11, 2017)
The plaintiff, an African-American law enforcement officer, sued his former employer, the
Metro Transit Police Department (“MTPD”), alleging claims of racial discrimination and reprisal
in violation of the MHRA. The District Court granted summary judgment finding that the
plaintiff failed to establish that his termination was causally connected to his race or that he had
engaged in the requisite protected activity necessary to establish a reprisal claim. The plaintiff
appealed the District Court’s grant of summary judgment to the employer, claiming that he had
provided sufficient direct evidence of racial discrimination to avoid summary judgment and
otherwise provided sufficient indirect evidence to establish a prima facie case of discrimination
and reprisal. The Minnesota Court of Appeals affirmed summary judgment on the following
8

grounds: (1) the plaintiff failed to show a “specific link” between any alleged discriminatory
motive on the part of the employer and an adverse action, or that race was a “substantial
causative factor” of his termination; (2) the plaintiff failed to show that he was treated less
favorably than others on the basis of race; (3) the Employer’s decision to temporarily suspend
the plaintiff’s squad car responsibilities was “a mere inconvenience or alteration of job
responsibilities, without a material change in employment,” and therefore insufficient to be
considered an adverse employment action; (4) the plaintiff failed to establish facts sufficient to
establish his “cat’s paw” theory; (5) the plaintiff failed to provide evidence from which a fact
finder could determine that he had a good-faith, reasonable belief that his assignments and/or
discipline were unlawful acts that violated the MHRA on the basis of racial discrimination; (6)
the plaintiff failed to establish a causal connection between the alleged protected conduct and his
adverse employment actions; (7) the plaintiff did not demonstrate that Employer’s reason for
discipline were pretext for retaliation. This case reinforces the long-standing principle that a
plaintiff’s mere suspicions, without more, that the employer’s decisions were motivated by race
or reprisal will be insufficient to avoid summary judgment.
II.

HARASSMENT

Abdel-Ghani v. Target Corp., 686 F. App’x 377 (8th Cir.), cert. denied, 138 S. Ct. 362
(2017)
Plaintiff, a Pakistani employee, asserted national origin harassment and discrimination under
Title VII and the Minnesota Human Rights Act. Id. at 378. The alleged harassment involved the
plaintiff’s direct supervisor telling him to “go back home, go to your country” and other coworkers allegedly calling him names like “camel jockey, Muslim, Arab, terrorist, and sand
nigger, often from behind shelves in the employee backroom” at least 10 times during his 2
months working for the Employer. Id. The Eighth Circuit affirmed summary judgment for the
Employer for the following reasons: (1) because although the facts alleged “may have been
‘morally repulsive,’ they were not physically threatening” and did not interfere with the
plaintiff’s work performance; and (2) the statement by a manager of the plaintiff that the plaintiff
should “go back home, go to your country” was “facially neutral as to national origin” and
therefore did not “demonstrate animus on [her] part.” Id. at 379-80. Cases like this, which
create such a high bar for what is deemed severe or pervasive harassment, help to explain why
many harassment claims fail and, thus, why targets of harassment may be reluctant to come
forward with their claims.
Cooper Tire & Rubber Co. v. Nat’l Labor Relations Bd., 866 F.3d 885 (8th Cir. 2017)
In deciding an unfair labor practice charge, the National Labor Relations Board (“NLRB”)
ordered an employee to be reinstated with back pay; the employee had not been recalled after a
lockout by the Employer because the employee made racist remarks to African-American
replacement workers. Id. at 889. The NLRB petitioned for enforcement of the order, and the
Eighth Circuit held that the Employer’s obligations under Title VII did not conflict with
reinstatement of the locked-out employee who made comments concerning fried chicken and
watermelon to African-American replacement workers who the crossed picket line. Id. at 89094. In so ruling, the Eighth Circuit explained that the Employer’s anti-discrimination/harassment
9

policy did not justify the firing of the employee who made racist remarks. Id. at 892. This case
appears to endorse less than robust enforcement of employer anti-discrimination/harassment
policies.
Hales v. Casey’s Mktg. Co., 2018 U.S. App. LEXIS 8385 (8th Cir. Apr. 3, 2018)
Employer terminated the plaintiff, a convenience store employee, after a customer reported she
burned him with her cigarette. The plaintiff stated she did so to defend herself after the customer
was hitting on her and made her feel uncomfortable and unsafe—though she did not call police
or report the incident to a supervisor. Id. at *2-4. The plaintiff sued for “hostile work
environment sexual harassment” and retaliatory discharge in violation of Title VII “for resisting
sexual harassment.” Id. at *1-4.
The Eighth Circuit affirmed dismissal on summary judgment. Procedurally, the Eighth Circuit
held that the plaintiff’s state law claims failed because she did not file suit within 90 days of
receiving her right-to-sue notice from the Iowa Civil Rights Commission, and the pendency of
the EEOC review did not automatically toll her state claims. Id. at *7-9. The Eighth Circuit also
dismissed her Title VII retaliation claim as untimely. The plaintiff received the EEOC’s
dismissal notice and right-to-sue for her retaliation claim prior to the EEOC’s notice for her
hostile work environment claim. Although she timely filed her hostile work environment claim,
she filed her retaliation claim after the 90-day window. Id. at *13-14.
On the merits, the Eighth Circuit affirmed dismissal of the plaintiff’s hostile work environment
claim because she could not show that the isolated incident was so severe or pervasive as to
affect a term, condition, or privilege of her employment. Id. at *10-11. The Eighth Circuit also
affirmed the District Court’s decision to exclude evidence of the plaintiff’s “previous sexual
assault and her related therapy” stating that although a court must examine social context relating
to “whether a reasonable person would find the harassment so severe that it would affect a term
or condition of employment,” it need not “delve into a plaintiff’s personal background” to give
context to the incident to examine whether plaintiff acted reasonably. Id. at *12.
Jackson v. Norac, Inc., 685 F. App’x 510 (8th Cir. 2017)
The plaintiff sued the Employer under VII and State law for harassment and retaliation. Id. at
*1. In a per curiam opinion, the Eighth Circuit affirmed summary judgment for the Employer
based on the following conclusions: (1) the plaintiff did not endure actionable sex harassment
when a co-worker handed her a penis ring and asked if she knew what it was because the
plaintiff did not report the incident and the Employer “took care of it” when the plaintiff reported
that the same co-worker showed her a picture of himself naked; (2) the plaintiff did not endure
actionable race harassment because the various forms of hostility (“unfriendly attitude from her
supervisors, the negative memos . . . being denied the accounts payable position. . . .” did not
create an objectively hostile environment given they were “not constant” and “none was
physically threatening or humiliating; and they don’t appear to have unreasonably interfered with
[the plaintiff’s] work;” and (3) the plaintiff did not endure actionable retaliation because she
failed to prove that the Employer’s termination of her due to reduction in force “lacks a factual
basis.” Id. Once again, the Eighth Circuit erects a high barrier to trial on the case merits,
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seemingly making credibility determinations and weighing evidence. Decisions like this have
helped to give the Eighth Circuit the reputation as one of the most employer-friendly Circuits – if
not the most employer-friendly Circuit – in the country.
Pung v. Regus Mgm’t Grp., 2017 U.S. Dist. LEXIS 210168 (D. Minn. Dec. 21, 2017)
The plaintiff alleged Employer discrimination, harassment and retaliation under Title VII, and
other state law claims, after she was subjected to adverse employment actions and eventually
terminated in a reduction in force after ending a consensual sexual relationship with her
supervisor. Id. * 1. The plaintiff alleged after she ended the consensual relationship with her
supervisor, he attempted to issue her performance corrective actions until she complained to the
Employer placing it on notice that they had a relationship that ended and she believed he was
harassing and retaliating against her because she had broken off the relationship. Id. *2-4.
Employer claimed it changed her reporting supervisor, which the plaintiff denied, but did not
issue her the corrective actions her former supervisor intended. Id. *4-5. However, her new
supervisor placed her on a Performance Improvement Plan (“PIP”) approximately 6 months later
claiming she exceeded the budget in planning a client holiday party; something no one had ever
been reprimanded for. Id. *5-7. Approximately one month later, Employer terminated the
plaintiff in a reduction in force – the reason for selecting her was the fact she was on a PIP. Id.
*6-7.
Employer moved for summary judgment on all counts. The District Court granted summary
judgment as to the plaintiff’s claim for hostile work environment but denied it based on her
theories of quid pro quo discrimination and retaliation. The District Court denied Employer’s
argument that the plaintiff’s claims should be dismissed based on judicial estoppel as she had not
claimed the matter in her bankruptcy proceedings finding that the plaintiff’s debts had not been
discharged in the bankruptcy proceedings. Id. *9. Likewise, the District Court denied Employer’s
argument that the supervisor who had placed her on the PIP which eventually led to her
termination was insufficient to preclude summary judgment using the cat’s paw theory. Id. *16.
Ultimately the District Court stated her discrimination and retaliation claims “narrowly survived”
summary judgment. Id. *22.
III.

RETALIATION

Donathan v. Oakley Grain, Inc., 861 F.3d 735 (8th Cir. 2017)
The plaintiff, who the Employer terminated after complaining about the lack of bonuses, brought
suit against the Employer for alleged retaliation in violation of Title VII and related employment
statutes. Id. at 737-38. The Eighth Circuit reversed summary judgment for the Employer
because the Court acknowledged that a material fact dispute existed. Id. at 737, 743. The Eighth
Circuit reasoned that that the plaintiff’s letter complaining of unequal pay based on her sex was
protected activity and that she suffered an adverse employment action by being terminated. Id.
at 740. The Eighth Circuit also found that the plaintiff met her prima facie burden regarding
causation because the termination occurred shortly after she complained about discrimination
and despite the absence of negative reviews. Id. at 741-43. The Eighth Circuit explained its rare
reversal of summary judgment as follows:
“Temporal proximity, therefore, is more
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meaningful in a case such as the present one where it is impossible to infer timing issues arise
from an employee’s calculated or strategic engagement in protected conduct.” Id. at 743. In so
declaring, the Eighth Circuit expressed a cynical view of plaintiffs and, moreover, tacitly
reinforced the default notion that temporal proximity is now more of a shield for defendants
rather than a sword for plaintiffs.
Winfrey v. City of Forrest City, 2018 U.S. App. LEXIS 3639 (8th Cir. Feb. 16, 2018)
The Eighth Circuit affirmed dismissal of the plaintiff’s claims alleging retaliation “for standing
up against the city and the mayor” concerning himself and other police officers being underpaid.
Id. at *3 n.3. The claim was “plainly insufficient under Title VII” because the plaintiff did not
plead that he engaged in protected conduct. Id. at *2. “Title VII prohibits, broadly speaking,
employer discrimination on the basis of race, color, religion, sex, or national origin, in hiring,
firing, salary structure, promotion and the like.” Id. at *2-3. Title VII’s anti-retaliation statute
protects either: “1) opposing any discrimination made unlawful by Title VII; or 2) making a
charge or participating in any manner in an investigation or proceeding under Title VII.” Id. at *2
(emphasis added). Accordingly, “[p]rotesting application of unfair treatment unmoored from the
distinct classed Title VII protects—as [plaintiff] has said, both in his complaint and at his
deposition, he was doing—is not a basis for a Title VII retaliation claim.” Id. at *3.
Equal Employment Opportunity Comm’n v. N. Mem’l Health Care, 262 F.Supp.3d 863 (D.
Minn. 2017)
The United States Equal Employment Opportunity Commission initiated action against the
Employer for alleged retaliation against a prospective employee by rescinding a conditional job
offer when the prospective employee requested a religious accommodation. Id. at 865-66.
Specifically, the prospective employee was a Seventh Day Adventist and explained that she
could not work on Friday nights for religious reasons and asked for an accommodation. Id. at
865. The District Court granted the Employer’s motion for summary judgment and held the
prospective employee’s request for religious accommodation was not a protected activity within
the meaning of Title VII’s prohibition on retaliation. Id. at 869. The District Court reasoned that
requesting a religious accommodation was not a protected activity under the plain language of
Title VII because: (1) it is not protected under the opposition clause because “merely requesting
a religious accommodation is not the same as opposing the allegedly unlawful denial of a
religious accommodation” and (2) it is not protected under the participation clause because there
was no evidence that the prospective employee “made a charge, testified, assisted, or participated
in any manner in an investigation, proceeding, or hearing” prior to the employer’s rescission. Id.
at 866-69. The District Court declined to apply the Eighth Circuit’s precedent finding that
requesting an accommodation was protected activity under the Americans with Disabilities Act
(“ADA”), instead finding the differences between the ADA and Title VII weighed against
applying ADA precedent to a Title VII claim. Id. at 868. The District Court’s distinction
between requesting an accommodation under the ADA, which is protected activity, and
requesting an accommodation under the Title VII, which is supposedly not protected activity,
seems questionable and could very well be reversed by the Eighth Circuit.
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Fields v. Strom Eng’g Corp., 2018 U.S. Dist. LEXIS 21143 (D. Minn. Jan. 11, 2018)
The pro se plaintiff sued the Employer under Title VII and the state law for alleged unlawful
retaliation and reprisal in state court. Id. at *2. The Employer removed the case to federal court
on the basis of federal question jurisdiction, and subsequently filed its Answer. Id. Thereafter,
the plaintiff failed to appear at the Pretrial Conference, failed to serve any written discovery of
her own, failed to respond to any of the Employer’s discovery requests, failed to comply with the
District Court’s order that she respond to the Employer’s Motion to Compel, failed to attend the
hearing on the Motion to Compel, and failed to comply to the Order that she produce the
discovery responses to the Employer, despite being cautioned therein that failure with that Order
could lead to the dismissal of the action. Id. at *2-5. As a result, the Employer filed its Motion
for Summary Judgment and Involuntary Dismissal under Fed. R. 41(b). Id. at *5. The
magistrate judge recommended that the Employer’s Motion for Involuntary Dismissal be
granted, finding that the plaintiff abandoned the action, since she was clearly aware of the case
when she commenced the action and when she had a single telephone call with the Employer’s
counsel in which she approved the Employer’s proposed Rule 26(f) Report and Proposed
Scheduling Order. Id. at *6-7. The magistrate judge also recommended that the dismissal be
with prejudice in light of the plaintiff’s failure to comply the with Order granting the Employer’s
Motion to Compel that led to the complete lack of discovery in the litigation, her failure to file
anything with the District Court, and there being no indication that the plaintiff lacked notice of
the proceedings at which she failed to appear. Id. at *9-10. This decision provides some insight
as to how much leeway the Court is willing to afford a pro se party.
Abou v. Univ. of Minnesota, 2017 WL 2836175 (Minn. Ct. App. 2017)
The plaintiff, denied tenure and a promotion, asserted retaliation under Title VII and the
Minnesota Human Rights Act, among other claims. Id. at *1-3. The Court of Appeals affirmed
summary judgment for the Employer about the retaliation claim because the plaintiff failed to
establish a prima facie case in that there was no open position for which he was qualified nor was
there a pattern of creating positions for someone in his situation – and “Title VII does not
mandate the creation of new positions.” Id. at *8-9. This case shows that State court, although
generally less favorable than Federal court to employers, will nonetheless not hesitate to grant
summary judgment – particularly when following Federal precedent and applying Federal law.
4838-8300-4770, v. 1
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I.

INTRODUCTION.
There is no standard formula for applying remedy and damage analysis to employment

claims; however, there are some concepts and rules that generally apply. Although there are
employment claims based in tort and contract, these materials focus on damages in statutory
employment law claims, focusing on federal and Minnesota statutes. Specifically, the claims
discussed include the Age Discrimination in Employment Act (ADEA), the Americans with
Disabilities Act (ADA), the Equal Pay Act (EPA), the Family Medical Leave Act (FMLA), Section
1981, Title VII, the Uniformed Services Employment and Reemployment Rights Act (USERRA),
the Minnesota Human Rights Act (MHRA), the Minnesota Parental Leave Act (MPLA), and the
Minnesota Whistleblower Act (MWA). The available damages vary depending on the type of
claim and can vary depending on forum as well.
II.

BACK PAY.
A. Generally.
Back pay refers to lost compensation from the time of the alleged illegal act (such as a

termination or denial of a promotion) to the time of trial. Back pay is available under the ADEA,
ADA, EPA, FMLA, Section 1981, Title VII, USERRA, MHRA, MPLA, and MWA. The strong
presumption of entitlement to back pay can only be overcome “for reasons, which if applied
generally, would not frustrate the central statutory purposes of eradicating discrimination
throughout the economy and making persons whole for injury suffered through past
discrimination.” E.E.O.C. v. Rath Packing Co., 787 F.2d 318, 329 (8th Cir. 1986) (quoting
Albemarle Paper Co. v. Moody, 422 U.S. 405, 421 (1975)). Back pay includes all lost economic
compensation (e.g., base salary, raises, commissions, bonuses) and fringe benefits (e.g., health
insurance, pension and retirement benefits, profit-sharing, unused vacation days, life insurance,
2
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sick pay, cafeteria plan benefits, and stock options). The existence and amount of a back pay
award must be based on reasonable expectations and not merely speculation. See Neufeld v. Searle
Lab., 884 F.2d 335, 342 (8th Cir. 1991) (denying recovery of bonuses as part of back pay award
as speculative).
Prejudgment interest is part of the back pay remedy in employment discrimination cases.
See, e.g., Loeffler v. Frank, 486 U.S. 549, 557-58 (1988) (Title VII claim).
B.

Potential reductions.

An employer may potentially limit the back pay award in various ways, including by
demonstrating the employee failed to mitigate damages, giving an offer of reinstatement, proving
the “after-acquired evidence” defense, establishing that plaintiff would have lost his job for reasons
unrelated to its allegedly illegal motive, and/or showing the plaintiff received non-collateral
sources of income.
i.

Mitigation

A plaintiff’s post-termination earnings are subtracted from any back pay award. Plaintiffs
in employment law cases have a duty to attempt to mitigate damages. Newhouse v. McCormick,
110 F. 3d 635, 641 (8th Cir. 1997) (ADEA claim). “This duty to mitigate requires a plaintiff to
use reasonable diligence in finding other suitable employment and not to refuse a job that is
substantially equivalent to the one at issue.” Id. at 641; Ford Motor Co. v. EEOC, 458 U.S. 219,
231 (1982). It is well established that a plaintiff is not required to “go into another line of work,
accept a demotion, or take a demeaning position.” Ford Motor Co., 458 U.S. at 231. Nor is a
plaintiff required to relocate to a new community. Coleman v. City of Omaha, 714 F.2d 804, 808
(8th Cir. 1983). The burden is on the employer to demonstrate that the plaintiff has not fulfilled
this mitigation requirement. Kehoe v. Anheuser-Busch, Inc., 96 F.3d 1095, 1106 (8th Cir. 1996).
3
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A plaintiff’s entitlement to back pay usually ceases as of the date when the plaintiff obtains a
substantially equivalent position making as much or more than he did with the defendant or when
the fact-finder concludes the plaintiff should reasonably have secured alternate employment.
Additionally, back pay liability may be cut off if the plaintiff quits or is terminated from
subsequent employment. It may be reduced during periods that the plaintiff is unavailable for
work or has voluntarily left the job market.
Many courts have adopted the periodic approach to calculating a back pay award. Leftwich
v. Harris-Stowe State College, 702 F.2d 686, 693-94 (8th Cir. 1983) (using year-by-year method).
The periodic method compares a plaintiff’s anticipated wages for certain periods with her actual
earnings during those periods, without any offset for periods when her actual earnings exceeded
her anticipated earnings. See e.g., Lopez v. Aramark Uniform & Career Apparel, Inc., 426 F. Supp.
2d 914, 953-54 (N.D. Iowa 2006) (constructively discharged employee was entitled to back pay
under Title VII for seven-month period of unemployment).
ii.

Offer of reinstatement.

The accrual of back pay liability may cease if the employer makes an unconditional offer
of reinstatement which the plaintiff refuses. Ford Motor Co., 458 U.S. at 238-39; E.E.O.C. v. Blue
& White Serv. Corp., 674 F. Supp. 1579, 1583 (D. Minn. 1987), aff’d sub nom. E.E.O.C. v.
Milavetz & Associates, P.A., 863 F.2d 613 (8th Cir. 1988). Normally, an employee is required to
accept an employer’s good faith offer to re-employ him in the same or similar capacity at the same
salary. But an employee is not required to accept the offer if “further association between the
parties would be offensive or degrading to the employee because of the wrongful act of the
employer.” Schisler v. Perfection Milker Co., 193 Minn. 160, 161 (Minn. 1934).
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iii.

After-acquired evidence.

If an employer learns during discovery that the plaintiff committed wrongdoing of such
severity that the employee would have been terminated on those grounds anyway, the employer
may assert the “after-acquired evidence” defense. If proven, this defense does not completely bar
the plaintiff’s claims; however, it serves to limit the back pay period from the date of the unlawful
termination until the time the misconduct was discovered. McKennon v. Nashville Banner Publ’g
Co., 513 U.S. 352, 362 (1995) (stating that back-pay period should be “from the date of the
unlawful discharge to the date the new information was discovered”); Seegert v. Monson Trucking,
Inc., 717 F. Supp. 2d 863, 868-69 (D. Minn. 2010).
iv.

Other non-discriminatory reason that job would have ended.

A prevailing plaintiff may not recover damages for the period after which he would have
been terminated for a non-discriminatory reason. “In some cases, the defendant will assert some
independent post-discharge reason - such as a plant closing or sweeping reduction in force - as to
why the plaintiff would have been terminated in any event before trial.” 8th Cir. Civil Jury Instr.
§ 5.02A, n. 4 (citing Cleverly v. Western Elec. Co., 450 F. Supp. 507, 511 (W.D. Mo. 1978), aff’d,
594 F.2d 638 (8th Cir. 1979) (continued reduction in force by defendant from the date of plaintiff’s
discharge to present)); see e.g., Mennen v. Easter Stores, 951 F. Supp. 838, 862 (N.D. Iowa 1997)
(subsequent sale of store where all employees were terminated). It is then up to the plaintiff to
prove that the employer would have transferred him to another position within its company; in
other words, that the company’s articulated reason for denying him damages for the period after
the plant closing is pretextual. See Gibson v. Mohawk Rubber Co., 695 F.2d 1093, 1100 n.7 (8th
Cir. 1982).
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Likewise, an employee’s back pay award may be reduced if the employer can show that
employees in the plaintiff’s position usually do not have a long tenure with the company.
v.

Non-collateral sources of income.

“Under the collateral source rule, an employer is entitled to no credit for moneys paid to
the injured employee by third parties.” Salitros v. Chrysler Corp., 306 F.3d 562, 573-74 (8th Cir.
2002) (citing Gaworski v. ITT Commercial Fin. Corp., 17 F.3d 1104, 1112-14 (8th Cir. 1994)).
Although there is some disagreement, most courts hold that unemployment benefits, social security
payments, and pension benefits are collateral and, hence, do not offset the back pay award in
discrimination cases under federal law. Id.; Doyne v. Union Elec. Co., 953 F.2d 447 (8th Cir.
1992) (finding that pension payments are from a collateral source and should not be deducted from
front and back pay awards). Disability benefits and workers compensation benefits may be
considered collateral source payments. See Salitros, 306 F.3d at 573-74 (noting in ADA cases,
disability insurance payments may be collateral source payments, depending on circumstances,
including whether the disability resulted from the employer’s conduct); Arneson v. Callahan, 128
F.3d 1243, 1248 (8th Cir. 1997) (treating plaintiff’s disability payments as collateral payments and
affirming district court’s refusal to deduct them from his Title VII back pay award); Hamlin v.
Super 8 Motel of Fosston, Inc., No. C3-99-1284, 2000 WL 622264 (Minn. Ct. App. May 16, 2000)
(finding no abuse of discretion in the trial court’s refusal to deduct plaintiff’s disability benefits
from her MHRA back pay award.); Moysis v. DTG Datanet, 278 F.3d 819, 828 (8th Cir. 2002)
(workers compensation benefits considered a collateral source for purposes of claims under the
ADA); E.E.O.C. v. Blue & White Serv. Corp., 674 F. Supp. at 1583 (concluding plaintiff’s workers
compensation benefits paid for physical impairment should not be offset from a Title VII back pay
award, but the sum representing lost wages should be offset to avoid double recovery).
6
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Severance payments, on the other hand, are typically offset against a back pay award. 8th
Cir. Civil Jury Instr. § 5.70, committee comments.
III.

REINSTATEMENT AND FRONT PAY.
Front pay refers to the plaintiff’s anticipated losses after trial. Future wages are available

under the ADEA, ADA, FMLA,1 Section 1981, Title VII, USERRA,2 MHRA, MPLA, and MWA.
Front pay is not available under the EPA.
Under federal law, front pay is an equitable remedy “given in situations where
reinstatement is impracticable or impossible.” Kramer v. Logan County School District No. R-1,
157 F.3d 620, 626 (8th Cir. 1998); see Salitros, 306 F.3d at 573 (affirming district court’s
conclusion that front pay was appropriate where reinstatement of plaintiff was illusory because he
was unable to return to work as a result of defendant’s harassment). However, under the MHRA,
front pay is not a substitute for reinstatement, but is a distinct category of damages. Ray v. Miller
Meester Advert., Inc., 684 N.W.2d 404, 409 (Minn. 2004) (“The United States Supreme Court has
held that front pay is included within equitable remedies and is intended under Title VII as an
alternative remedy to reinstatement. In contrast, the plain language of the MHRA not only allows
a court to multiply a compensatory damage award, it also gives a court the power to ‘order the
hiring, reinstatement or upgrading of an aggrieved party, who has suffered discrimination, with or
without back pay … or any other relief the [court] deems just and equitable’ … we conclude that

1

Hite v. Vermeer Mfg. Co., 361 F. Supp. 2d 935, 944 (S.D. Iowa 2005), aff'd, 446 F.3d 858 (8th
Cir. 2006) (rejecting employer’s argument that front pay is not recoverable in FMLA claims).
2

Carpenter v. Tyler Indep. Sch. Dist., 226 F. App'x 400 (5th Cir. 2007) (holding district court did
not abuse its discretion in awarding plaintiff front-pay damages under USERRA).
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the scope of damages under the MHRA is not similar to those provided under Title VII and we
decline to adopt Title VII damages principles for the MHRA.”).
Courts consider various factors in determining the amount of front pay, including the
plaintiff’s age, the plaintiff’s work and life expectancy, how long it should reasonably take for the
plaintiff to find comparable work, plaintiff’s length of tenure at the defendant and prior employers,
and how long similar employees worked at the employer. See Neufeld v. Searle Lab., 884 F.2d
335, 341 (8th Cir. 1989) (in age discrimination cases, if reinstatement is deemed by the court in its
equitable powers to be inappropriate, the plaintiff is presumptively entitled to front pay through
normal retirement age unless employer proves evidence to the contrary); see e.g., EEOC v. HBE
Corp., 135 F.3d 543, 555 (8th Cir. 1998) (reducing five-year front pay to one year due to short
time in position and high turnover of predecessors).
Front pay damages may be upheld for estimated wage loss for a number of years in the
future. See e.g., Salitros, 306 F.3d at 573 (upholding a front pay award of seven years); Curtis v.
Electronics & Space Corp., 113 F.3d 1498, 1505 (8th Cir. 1997) (three years), Ryther v. KARE 11,
864 F. Supp. 1510, 1525 (D. Minn. 1994) (six years); Hansen v. Regency Corp., No. C8-96-1640,
1997 WL 30695, at *2 (Minn. Ct. App. Jan. 28, 1997) (twelve years).
IV.

EMOTIONAL DISTRESS.
Emotional distress or mental anguish damages are available under the ADA, Section 1981,

Title VII, MHRA, MPLA, and MWA, but not the ADEA, EPA, FMLA, or USERRA. Generally,
emotional distress damages are recoverable in discrimination claims. A plaintiff does not have to
demonstrate that her mental distress is severe or accompanied by a physical injury, nor does she
have to have proof of medical treatment. Williams v. Trans World Airlines, Inc., 660 F.2d 1267,
1272 (8th Cir. 1981); Gillson v. State Dep’t of Natural Res., 492 N.W.2d 835, 842 (Minn. Ct. App.
8

May 2018 ELI Presentation Materials
__________________________
1992). However, an award of emotional-distress damages must still be supported by “competent
evidence of ‘genuine injury.’” Forshee v. Waterloo Indus., Inc., 178 F.3d 527, 531 (8th Cir. 1999).
“Awards for pain and suffering are highly subjective and the assessment of damages is within the
sound discretion of the jury, especially when the jury must determine how to compensate an
individual for an injury not easily calculable in economic terms.” Jenkins v. McLean Hotels, Inc.,
859 F.2d 598, 600 (8th Cir. 1988) (internal citations and quotations omitted). A plaintiff’s own
testimony is a sufficient basis for emotional distress or mental anguish, and such an award need
not be supported by expert testimony. Kim v. Nash Finch Co., 123 F.3d 1046, 1065 (8th Cir.
1997); Gillson, 492 N.W.2d at 842 (noting damages may be awarded solely on the basis of a
plaintiff’s subjective testimony).
V.

LIQUIDATED DAMAGES.
Liquidated damages are available under the ADEA, EPA, FMLA and USERRA.
Under the FMLA, liquidated damages (plus interest) are available for violations not in good

faith. 29 U.S.C. § 2617(a)(1)(A)(i)(III). There is a “strong presumption under the [FMLA] in
favor of doubling.” Hite v. Vermeer Mfg. Co., 446 F.3d 858, 868-69 (8th Cir. 2006).
For EPA and ADEA claims, liquidated damages are available upon a showing of willful
violations. 18 U.S.C. § 216(b) (listing FLSA damages); 29 U.S.C. § 626(b) (incorporating FLSA
damages into ADEA). Liquidated damages should not be awarded if the employer proves that the
act or omission giving rise to such action was made in good faith and that it had reasonable grounds
for believing that it was not violating the law. 29 U.S.C. § 260; Hazen Paper Co. v. Biggins, 507
U.S. 604, 616 (1993) (noting in ADEA case, “If an employer incorrectly but in good faith and
nonrecklessly believes that the statute permits a particular age-based decision, then liquidated

9
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damages should not be imposed.”). In this Circuit, double damages are mandatory after a finding
of willfulness. Spencer v. Stuart Hall Co., Inc., 173 F.3d 1124, 1129 (8th Cir. 1999) (ADEA).
USERRA provides that the court may require the employer to pay an aggrieved party
liquidated damages if the court determines that the employer’s violation was willful. 38 U.S.C. §
4323(d)(1)(A)-(C).
VI.

TREBLE DAMAGES.
The Minnesota Human Rights Act permits the trial court to award compensatory damages

in “an amount up to three times the actual damage sustained.” Minn. Stat. § 363A.29, subd. 4(a);
Kohn v. City of Minneapolis Fire Dept., 583 N.W.2d 7, 14 (Minn. Ct. App. 1998). Front pay is a
component of actual damages under the MHRA and is subject to a multiplier. Ray v. Miller
Meester Advert., Inc., 684 N.W.2d 404, 406 (Minn. 2004).
There is some question whether emotional distress damages may be considered actual
damages subject to multiplication. In 2001, the Eighth Circuit held that emotional distress
damages could be trebled. Mathieu v. Gopher News Co., 273 F.3d 769, 781 (8th Cir. 2001) (citing
Huffman v. Pepsi–Cola Bottling Co. of Minneapolis & St. Paul, No. C7–94–2404, 1995 WL
434467, at *5 (July 25, 1995)). However, in 2003, the Minnesota Court of Appeals held that
damages for emotional distress are not actual damages under the MHRA because they are not
“specifically” included “within the damages permitted to be trebled. Ray v. Miller Meester Advert.,
Inc., 664 N.W.2d 355, 370 (Minn. Ct. App. 2003) aff'd, 684 N.W.2d 404 (Minn. 2004). The Court
of Appeals’ decision in Miller Meester was upheld by the Supreme Court—however, the question
of whether emotional distress damages are trebled was not appealed. Thus, the Minnesota
Supreme Court has not addressed the issue.

10
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There is good reason to believe that the Minnesota Supreme Court would overrule the
conclusion in Miller Meester. The Court of Appeals’ reasoning in Miller Meester is flawed. First,
it that the first canon of statutory construction is interpret words according to their “common and
approved usage.” Minn. Stat. § 645.08(2). The common and approved usage of “actual damages”
includes damages for emotional distress under well settled Minnesota law.
In Phelps v. Commonwealth Land Title Ins. Co., the Minnesota Supreme Court held that
“compensatory damages” under the MHRA are synonymous with “actual damages.” 537 N.W.2d
271, 275 (Minn. 1995). That holding has not been overruled. Moreover, Black’s Law Dictionary’s
definition of actual damages includes an “amount awarded … to compensate for a proven injury
or loss.” DAMAGES, Black’s Law Dictionary (10th ed. 2014). See also Mathieu, 273 F.3d at
781 (citing see Phelps,537 N.W.2d at 275 n. 2); Minneapolis Police Dept. v. Minneapolis Comm’n
on Civil Rights, 402 N.W.2d 125, 132 (Minn. Ct. App. 1987) (“An actual compensable injury
means physical injury, monetary expenses, lost earnings, impairment of reputation, personal
humiliation, or mental anguish.”), aff'd 425 N.W.2d 235, 238 (Minn. 1988); Huffman v. Pepsi–
Cola Bottling Co. of Minneapolis & St. Paul, No. C7–94–2404, 1995 WL 434467, at *5 (Minn.
App. July 25, 1995).
Second, Miller Meester ignores the MHRA’s rule of construction that courts construe its
provisions “liberally” to accomplish its purposes. Minn. Stat. § 363A.04. Third, the holding is
internally inconsistent. There is no sound reason to distinguish between front pay and emotional
distress damages according to Miller Meester’s own reasoning. The court relied on Phelps to
conclude that front pay is an “actual loss;” but the MHRA’s trebling provision “specifically does
not include” front pay—just like emotional distress.

11
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In spite of Miller Meester, Minnesota courts still include damages for emotional distress in
the amounts they multiply under the MHRA’s trebling provision. See, e.g., Wenigar, 712 N.W.2d
190 (Minn. Ct. App. 2006); Fields v. Strom Engineering, 21 27-CV-14-7795 (June 18, 2015);
Abrahamson v. National Pawn Co., 55-CV-11-5630 (Minn. Dist. Ct. Apr. 21, 2014); Lemmon v.
Minneapolis Fire Dept., 27-CV-08-11976 (Minn. Dist. Ct. Dec. 1, 2009).
VII.

PUNITIVE DAMAGES.
Punitive damages are available for disparate treatment cases under Title VII, the ADA and

Section 1981 when the employer is found to discriminate against the plaintiff “with malice or with
reckless indifference.” 42 U.S.C. § 1981a(b); see Kolstad v. Am. Dental Ass’n, 527 U.S. 526
(1999). Compensatory and punitive damages are capped under Title VII and the ADA as follows:
• 15-100 employees: $50,000;
• 101-200 employees: $100,000;
• 201-500 employees: $200,000;
• more than 500 employees: $300,000.
42 U.S.C. § 1981a(b)(3)(A)–(D).3
There are no statutory caps on the damages applicable to the amount of compensatory or
punitive damages that can be recovered under Section 1981. 42 U.S.C. § 1981a(b)(4).
Punitive damages are available under the MHRA but are capped at $25,000. Minn. Stat. §
363A.29 subd. 4(a). However, unlike Title VII and ADA, the MHRA’s cap does not include
emotional distress damages. Luu v. Seagate Tech., Inc., No. 99-220, 2001 WL 920013, at *7 (D.

3

Back pay is excluded from the definition of compensatory damages. 42 U.S.C. § 1981a(b)(2)).
In the Eighth Circuit, front pay damages are exempt from statutory caps set by 42 U.S.C. §
1981a(b)(3). Kramer v. Logan County School Dist. No. R-1, 157 F.3d 620, 625-26 (8th Cir. 1998).
12
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Minn. July 5, 2001). Punitive damages under the MHRA are awarded under the substantive
guidelines in Minn. Stat. § 549.20. Evans v. Ford Motor Co., 768 F. Supp. 1318, 1327 (D. Minn.
1991).4
Punitive damages are also available under the MPLA and the MWA. Esget v. Adecco USA,
Inc., No. 12-2164, 2012 WL 4856302, at *1 n.3 (D. Minn. Oct. 12, 2012) (“It is undisputed that
[plaintiff] may recover punitive damages if successful on his Whistleblower Act claim.”); Minn.
Stat. § 181.944 (available damages under MPLA include “any and all damages recoverable at
law”).
VIII. CIVIL PENALTIES.
Under the MHRA, the court may order defendants to pay a civil penalty to the state in
addition to other damages. Minn. Stat. § 363A.29 subd. 4(a).
IX.

ATTORNEYS’ FEES AND COSTS.
Reasonable attorneys’ fees and costs are available to prevailing plaintiffs pursuant to the

ADEA, ADA, EPA, FMLA, Section 1981, Title VII, USERRA, MHRA, MPLA, and MWA.
Courts consider numerous factors in determining the reasonableness of the fee, including the
plaintiff’s degree of success. While strict proportionality is not required, the amount of damages
recovered is relevant. Hensel v. City of Little Falls, MN, No. 12-1160, 2014 WL 229195, at *14
n.18 (D. Minn. Jan. 8, 2014); Green v. BMW of N. Am., LLC, 826 N.W.2d 530, 538 (Minn. 2013).
Courts measure success “also by looking at the significance of the legal issues on which the

4

Notably, plaintiffs are not required to follow the motion and affidavit requirements of Minn.
Stat. § 549.191 to plead punitive damages under the MHRA. Ulrich v. City of Crosby, supra at
876; Daines v. City of Mankato, 754 F.Supp. 681, 704 (D. Minn. 1990); Engele v. Independent
School District No. 91, 846 F. Supp. 760, 768 (D. Minn. 1994); Backlund v. City of Duluth,
Minn., 176 F.R.D. 316, 322 (D. Minn. 1997).
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May 2018 ELI Presentation Materials
__________________________
plaintiff prevailed and the public purpose served by the litigation.” Milner v. Farmers Ins. Exch.,
748 N.W.2d 608, 623 (Minn. 2008); Farrar v. Hobby, 506 U.S. 103, 121–22, (O’Connor, J.,
concurring). Thus, in employment claims, the attorneys’ fees and costs awarded may be greater
than the damages awarded to plaintiff.
X.

CONCLUSION.
Being able to accurately value an employment claim is critical for plaintiff’s counsel,

defense counsel, and in-house counsel. Without a solid assessment of damages, strategic mistakes
and unforeseen verdicts are inevitable. The sooner one can undertake this assessment for their
client, the better!

14

111

Other Significant Federal and State Court
Cases 2017- 2018
The Public Sector Update
Timothy J. Louris
Miller O'Brien Jensen PA
Minneapolis
Christian R. Shafer
Ratwik Roszak & Maloney
Minneapolis

Employment Law Institute – May, 2018

TABLE OF CONTENTS
A.

B.

C.

D.

Public Employment Labor Relations Act . . . . . . . . . . . . . . . . . . . . . . 1
1.

SEIU, Local 284 v. University of Minnesota et al.,
902 N.W.2d 54 (Minn. Ct. App. 2017) . . . . . . . . . . . . . . . . . . . .1

2.

Itasca County v. Teamsters Local 320, A16-1773, 2017 WL
2729604 (Minn. Ct. App. June 26, 2017) . . . . . . . . . . . . . . . . . .2

3.

In re the Petition for Decertification of an Exclusive
Representative for Certain Employees of the State of Minnesota,
A17-0798, 2018 WL 414363 (Minn. Ct. App. Jan. 16, 2018). . 3

Municipal Liability . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .4
4.

Bicking v. City of Minneapolis, 891 N.W.2d 304
(Minn. 2017) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .4

5.

Hohlt v. University of Minnesota, 897 N.W.2d 777
(Minn. 2017) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .5

6.

Bliss v. Itasca County, A17-0530, 2017 WL 5077440
(Minn. Ct. App. Nov. 6, 2017) . . . . . . . . . . . . . . . . . . . . . . . . . . 7

Minnesota Government Data Practices Act . . . . . . . . . . . . . . . . . . . . 8
7.

Scheffler v. City of Anoka, 890 N.W.2d 437
(Minn. Ct. App. 2017) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .8

8.

Kandt v. Minnesota Department of Corrections, A16-0879,
LEXIS 101* (Minn. Ct. App. Jan. 30, 2017) . . . . . . . . . . . . . . .9

9.

In re the Appeal of the Determination of the Responsible
Authority for ISD #833 that Certain Data About Loren Lorenz
Are Accurate and Complete, A16-1395, 2017 WL 3378068
(Minn. Ct. App. Aug. 7, 2017) . . . . . . . . . . . . . . . . . . . . . . . . . 11

Education Law . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 12
10.

Long v. IDS #332, A17-0788, A17-0903, 2018 WL 492635
(Minn. Ct. App. 2018) (only Westlaw citation currently
available) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 12

E.

Public-Sector Union Dues . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 13
11.

F.

Janus v. AFSCME, Council 31, 851 F.3d 746 (7th Cir. 2017),
cert. granted, 138 S. Ct. 54 (U.S. Sep. 28, 2017)
(No. 16-1466). . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .13

Labor Arbitration . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 14
12.

City of Richfield v. Law Enforcement Labor Services, Inc., 2018
Minn. App. LEXIS 190 (Minn. Ct. App. 2018) . . . . . . . . . . . 14

A.

Public Employment Labor Relations Act
1.

SEIU, Local 284 v. University of Minnesota et al., 902 N.W.2d 54
(Minn. Ct. App. 2017)
a.

Facts
The SEIU and the University of Minnesota disputed whether
lecturers and teaching specialists should be in bargaining Unit 8—
the instructional unit—or Unit 11—the administrative staff unit.
The BMS first determined that it had authority to assign these
workers to a specific unit because they had not been previously
assigned by the legislature. BMS then found that these workers
should be assigned to Unit 8, finding that these workers shared a
“community of interest” with the workers in Unit 8 and that their
responsibilities had been “significantly modified,” which reinforced
the BMS’s finding that it had authority to assign these workers to a
particular unit.

b.

Issues
Did BMS have the authority to determine in what bargaining unit
lecturers and teaching specialists should be, or were the lecturers and
teaching specialists previously assigned to a particular unit by the
legislature?
If the lecturers and teaching specialists were assigned to particular
unit, had their responsibilities been “significantly modified” such
that the BMS was justified in reassigning these workers?

c.

Holding
The Court of Appeals relied on the plain language of the statute and
found that the lecturers and teaching specialists had been previously
assigned to be in Unit 11, which prevented the BMS from assigning
these workers to Unit 8. Specifically, the Court of Appeals found
that Unit 8 listed “ranked” positions, and lecturers and teaching
specialists were not “ranked” positions pursuant to the staff
handbook.
Having found that lecturers and teaching specialists were previously
assigned, the Court of Appeals determined that this employee
1

classification’s “occupational content” had not been “substantially
modified” since the initial assignment, which prohibited BMS from
reassigning this classification under Minn. Stat. § 179A.10.
Although the University of Minnesota was hiring significantly more
lecturers and teaching specialists, the Court of Appeals found that
different job descriptions in the interim for these positions did not
“specify different duties required or different skill sets for
performing those duties,” such that the position had been
“substantially modified.”
d.

Implications
The Court of Appeals may be unlikely to find that certain
occupations have been “substantially modified” such that the BMS
has authority to reassign executive branch employees to different
bargaining units pursuant to Minn. Stat. § 179A.10, subd. 4. When
restructuring an organization subject to BMS authority to reassign
units, it may be possible to hire more of certain types of employees
to do additional work, so long as the required duties and skillsets do
not significantly change.

2.

Itasca County v. Teamsters Local 320, A16-1773, 2017 WL 2729604
(Minn. Ct. App. June 26, 2017)
a.

Facts
Itasca County filed a declaratory judgment action with the district
court asking that the district court determine “the scope of its
obligation to negotiate certain grievance procedures and terms and
conditions of employment under a proposed labor contract.” Prior to
filing the declaratory judgment action, the parties did not seek
interest arbitration, and both parties wanted the district court to
decide the issues—a third party believed that the district court did
not have jurisdiction. The district court determined it did not have
jurisdiction.

b.

Issues
Did the district court have jurisdiction of a declaratory judgment
action in which the parties sought to clarify what terms of a CBA
needed to be negotiated?

2

c.

Holding
The Court of Appeals affirmed the dismissal of the declaratory
judgment action, citing Minn. Stat. § 179A.07, subd. 2(a), which
states that “[a] public employer has an obligation to meet and
negotiate in good faith with the exclusive representative of public
employees in an appropriate unit regarding grievance procedures and
the terms and conditions of employment.” The Court of Appeals
found that “[b]y seeking declaratory judgment, the county is
improperly attempting to circumvent the statutory requirement to
execute a written agreement through negotiation or arbitration.” The
Court of Appeals rejected the parties’ argument that they were only
asking the district court to determine the topics for which they were
obligated to negotiate, and not the actual terms and conditions.

d.

Implications
Minnesota courts will be reluctant to clarify obligations to negotiate
certain terms and conditions under PELRA. If there is a dispute
about what is required to be negotiated, employers and unions must
first go through arbitration.

3.

In re the Petition for Decertification of an Exclusive Representative for
Certain Employees of the State of Minnesota, A17-0798,
2018 WL 414363 (Minn. Ct. App. Jan. 16, 2018)
a.

Facts
Since 2014, personal-care assistants (“PCAs”) who provide homebased health-care services to Medicaid recipients have been
represented by a union. In 2016, seven PCAs petitioned the BMS to
decertify the union. The PCAs requested complete lists of PCAs in
the bargaining unit from the Department of Human Services
(“DHS”), but DHS provided multiple inaccurate and incomplete
lists, before providing one that DHS believed was complete. The
parties, however, still disputed whether the list was accurate. If the
PCAs estimate were accurate, they would have had 30% of the
signatures of individuals in the bargaining unit to warrant a
decertification vote. But if DHS’s list was accurate, the PCAs would
have fallen well short. BMS ultimately determined that the PCAs
had not garnered the requisite 30% of bargaining unit signatures to
warrant a decertification vote.
3

b.

Issues
Did BMS act arbitrarily and capriciously by failing to investigate
and hold a hearing on the actual amount of PCAs in the bargaining
unit?

c.

Holding
The Court of Appeals stated that no investigation and hearing was
“required” under the law, because BMS had already given both
parties opportunities to justify their positions, supplement the record,
and because BMS should be given deference in determining which
list was appropriate with respect to the decertification vote.

d.

Implications
The BMS and the courts will likely side with employer/regulators
when determining numbers in bargaining units with respect to
decertification votes, so long as the union has an opportunity to
provide input and provide additional information if the
employer/regulators are inaccurate or late in providing information
to the union. Also, in general, the courts will likely defer to BMS’s
decisions.

B.

Municipal Liability
4.

Bicking v. City of Minneapolis, 891 N.W.2d 304 (Minn. 2017)
a.

Facts
A citizen submitted a petition to the Minneapolis City Council for
consideration of a question regarding a proposed amendment to the
Minneapolis City Charter to be placed on the ballot for the
November 2016 general election. The proposed amendment would
require City police officers to obtain and maintain professional
liability insurance coverage and would impose other conditions for
coverage and indemnification. After the City Attorney concluded
that the amendment was preempted by state law and violated public
policy, the Minneapolis City Council ordered the City Clerk not to
include the proposed amendment on the ballot. The district court
agreed with the Minneapolis City Council and dismissed the
petition, finding a strong argument for field preemption.
4

b.

Issues
Does Minnesota law preempt municipalities from putting a proposed
amendments to city charters that police officer be required to have
professional liability insurance on ballots?

c.

Holding
The proposed amendment conflicted with state law as set forth in
Minn. Stat. §§ 466.01, subd. 1, 466.02, 466.06, 466.07, subd. 1,
466.11, and 471.44, subd. 1, which make municipalities liable for
employees’ torts within the scope of their duties, require
municipalities to defend and indemnify employees, and permit
municipalities to procure additional insurance coverage even for acts
for which it would have no liability.

d.

Implications
Municipalities should be less hesitant in rejecting amendments to
city codes and charters if there is an argument that state law speaks
to the issue and there is no explicit authority in statute to enact the
type of amendment at issue. Also, this case confirms the strong
public policy in favor of municipalities indemnifying their
employees, suggesting that municipalities should not attempt to
curtail in any way the indemnification of their employees.

5.

Hohlt v. University of Minnesota, 897 N.W.2d 777 (Minn. 2017)
a.

Facts
A University of Minnesota (“U of M”) employee parked at a U of
M-owned parking ramp, walked four blocks to her job, worked a
shift, and then headed back to the parking ramp. On her way back to
the parking ramp to go home, she slipped and fell on a public
sidewalk.

b.

Issues
Was the employee entitled to workers’ compensation benefits after
falling on a public sidewalk after work, when she was walking to her
car in an employer-owned parking ramp?
5

c.

Holding
The Minnesota Supreme Court found that the employee was entitled
to workers’ compensation benefits because the injury “arose out of”
and was “in the course” of the employee’s employment, pursuant to
Minn. Stat. § 176.021. . The Minnesota Supreme Court found that,
although the sidewalk was a public sidewalk, it constituted the
employer’s “premises” because she was walking from one part of
her employer’s premises—the parking lot—to another part of the
employer’s premises—a U of M building.
The Minnesota Supreme Court found the injury met the “arising out
of” requirement because the employee was exposed to a “special
hazard”—the icy patch—not because she was a member of the
public but because of her employment. The Minnesota Supreme
Court also found that the injury met the “in the course of”
requirement because it occurred within “a reasonable period beyond
actual working hours.” Id. at 784. The Minnesota Supreme Court
distinguished this case from Satack v. State, Dep’t of Pub. Safety,
275 N.W.2d 556, 557 (Minn. 1978) because in Satack, the employee
was dropped off by her husband and fell on a sidewalk. In other
words, the “key difference” was that in this case, the injured party
was moving between her employer’s premises when she was injured
while in Satack, the injured party was not moving between her
employer’s premises.

d.

Implications
Employers should take particular care in maintaining any area
between employer-owned parking lots and an employee’s place of
work, including, if necessary, agreeing to do maintenance for entities
in between. Employers should also be careful in choosing employer
parking lots to ensure that the surrounding conditions are generally
safe. Employers should also understand that workers’ compensation
laws are not only applicable during the workday and at the
workplace, but can extend to before and after work and in other
locations, as well.

6

6.

Bliss v. Itasca County, A17-0530, 2017 WL 5077440
(Minn. Ct. App. Nov. 6, 2017)
a.

Facts
An investigative supervisor in a sheriff’s office filed a written
complaint that he was unlawfully monitored by two colleagues. A
year later, he was terminated for alleged misconduct and grieved his
termination pursuant to a CBA. Eventually, he was reinstated, but
he alleges he suffered further retaliation upon reinstatement. He
then filed a civil action in district court alleging that his termination
and post-termination retaliation violated the Minnesota
Whistleblower Act, Minn. Stat. § 181.932. The County filed a
motion to dismiss, arguing that the district court did not have
jurisdiction over the civil action because the employee failed to
exhaust his administrative remedies under the CBA

b.

Issues
Is an employee has an actionable grievance under a CBA for
disciplinary action and also has a statutory claim, does the district
court have jurisdiction of the statutory claim if it involves the same
set of facts as the CBA-related claim?

c.

Holding
The Court of Appeals found that the employee was not required to
exhaust his administrative remedies before filing a civil action
because his Whistleblower claim “did not derive from, or require
interpretation of, the CBA.”
The Minnesota Court of Appeals found that the employee is
challenging the “motive underlying the county’s decision” to
discharge him and that “[s]uch a factual analysis does not require
interpreting any terms of the CBA.” This is the case even if the
Whistleblower analysis and whether there was just cause to
terminate the employee “involves attention to the same factual
considerations.” The Court did suggest, however, that if the CBA
had set out that the arbitration of Whistleblower claims be decided
by an arbitrator, that the district court may lack jurisdiction over
such a claim.
7

d.

Implications
Just because an employee is part of a union does not mean that they
cannot maintain a concurrent statutory claim along with a grievance
under the CBA. As a general matter, only if the CBA specifically
states that certain claims must be decided through arbitration or if
the resolution of a claim depends on the interpretation of the CBA
will the employee have to exhaust their administrative remedies
before filing a claim in district court.

C.

Minnesota Government Data Practices Act
7.

Scheffler v. City of Anoka, 890 N.W.2d 437 (Minn. Ct. App. 2017)
a.

Facts
Appellant was arrested and charged with disorderly conduct and
obstruction of legal process. The Appellant later attended the
arresting officer’s unrelated family-court hearing. Eventually, the
police captain interviewed the arresting officer and drafted an
incident report and two-page supplement regarding the family-court
hearing.
The Appellant requested the report in person, and the records
manager at the police department provided the Appellant with the
incident report, which included the phrase "SEE SUPP." The records
manager refused to provide the supplemental report because the case
was "under investigation."
Later, Appellant’s attorney asked the city’s attorney, in writing, for
the supplement, saying, "I make this request on behalf of Mr.
Scheffler in accordance with Minn. Stat. § 13.04, subd. 3." On
October 8, 2014, Appellant’s attorney again wrote the city attorney
seeking the supplement and referring to the Minnesota Government
Data Practices Act (“MGDPA”), adding, "You, your office, the
Responsible Authority for the City . . . , and the Data Practices Act
Designee for the [city police department] have refused to answer
[Appellant’s] three preceding requests for access to the supplement."
The request also asked that the city attorney cite legal authority if he
refused to provide the supplement.
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b.

Issues
Did the city attorney or the city police department violate the
MGDPA by not providing the supplement to the Appellant or his
attorney?

c.

Holding
Under Minnesota Statutes sections 13.03, subdivision 3, and 13.04,
subdivision 3, a person seeking data from a government entity must
make his request to the government entity's specified responsible
authority or designee before claiming an MGDPA failure to provide
data or failure to provide a reason for denial. A government entity is
not liable under the act for an alleged violation of these sections if
the requestor did not satisfy this prerequisite. The MGDPA does not
recognize responsible authorities or designees by operation of commonlaw apparent-authority principles.

The MGDPA does not expose government attorneys to liability for
their alleged failure to provide data under the MGDPA. The
contracting city attorneys and prosecutors, were "acting in a
professional capacity" representing the city as legal counsel, and the
requested police report pertained to a police investigation concerning
which they were obligated to make prosecutorial decisions. They
were not, by contrast, under contract to serve as the city's
responsible authority. Their obligations to overturn data only
emanated out of court discovery procedures.
d.

Implications
Public employers can ignore or deny requests for data if they are not
made to the responsible authority, without fear of liability. It also
does not appear there is any obligation to refer a requestor to a
responsible authority.

8.

Kandt v. Minnesota Department of Corrections, A16-0879,
LEXIS 101* (Minn. Ct. App. Jan. 30, 2017)
a.

Facts
Female employee retired in 2012 and was rehired 30 days later in a
nonsupervisory position as an insurance-fraud specialist, with a 12month probationary period. The employee struggled to adhere to
9

DOC policy and satisfy expectations six different times before her
mid-probationary review, and she was not certified for permanent
employment. The position was filled by a woman in her 30s.
The employee sued the DOC alleging age and sex discrimination
under the MHRA. The employee’s attorney requested access to
documents that contained the ages of other DOC employees, but the
DOC denied the request claiming confidentiality under the MGDPA
and asserting that the employee would need a protective order from
the district court. The employee’s attorney did not obtain an order
and took no further action. At the summary judgment hearing, the
employee’s attorney raised the MGDPA issue, and the court
sanctioned the attorney counsel $500 for “failure to follow through”
and did not allow the attorney to respond because the attorney was
out of time.
b.

Issues
Did the DOC discriminate based on age?
Was the sanction of $500 justified, when the attorney did not have
notice that a sanction may be imposed and was not given the
opportunity to respond?

c.

Holding
The Court of Appeals found that although the employee was
replaced by a younger employee, the employer’s proffered reasons
for the employee’s termination were supported by evidence that the
employee failed to complete her work in a timely and sufficient
manner, failed to properly fill out her timesheet and give proper
advance notice of her absences, and failed to follow employer’s
policies. In addition, Court of Appeals found that, “Little if any
likelihood exists that the persons hiring an employee with
knowledge of her age would change course six months later and fire
her for that reason.”
The Court of Appeals also found that the district judge abused its
discretion by imposing a find when it provided no notice or an
opportunity to respond.
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d.

Implications
Public employers should be less hesitant to hire older employees out
of fear it may not work out and that they may be subject to an age
discrimination lawsuit, especially if the individual who hired the
employee is the same one that would ultimately terminate the
employee.

9.

In re the Appeal of the Determination of the Responsible Authority for
ISD #833 that Certain Data About Loren Lorenz Are Accurate and
Complete, A16-1395, 2017 WL 3378068 (Minn. Ct. App. Aug. 7, 2017)
a.

Facts
Bus driver was twice involved in crashes where he failed to report
them promptly to the District, as required. He was eventually
terminated for “conduct unbecoming an employee,” for “belligerent,
disrespectful and made threatening remarks” during his discipline
meeting, and for a “continued pattern of gross insubordination.”
The employee then sent a letter to the District’s HR Director
requesting that the District remove the termination letter from his
personnel file pursuant to Minn. Stat. § 13.04, subd. 4 and Minn. R.
1205.1600. The District believed the data contained in the letter was
“fully supported by a preponderance of the evidence.” After a
hearing, an ALJ issued a recommendation that the District reverse
the decision because the employee had “established by a
preponderance of the evidence’ that the challenged statement and
conclusions contained in the termination letter are not accurate
and/or complete as defined in Minn. R. 1205.1500, subp.2.” The
Commissioner, however, sided with the District.

b.

Issues
Was the employee justified in challenging the accuracy and
completeness of his termination letter under the MGDPA?

c.

Holding
Under MGDPA, “accurate” means the “data in question is
reasonably correct and free from error,” and “complete” means “that
the data in question reasonably reflects the history of an individual’s
transactions with the particular entity.” Minn. R. 1205.1500, supb. 2.
11

“Omissions in an individual’s history that place the individual in a
false light shall not be permitted.”
The Minnesota Court of Appeals found that the statement that the
bus driver made “threatening remarks” was not supported. The
Minnesota Court of Appeals examined the dictionary definitions of
“threat” and found that the bus driver’s comments did not fit those
definitions. The bus driver’s “threatening remarks” were that he
would hire an attorney, not that he would physically harm a
supervisor, and the Minnesota Court of Appeals found that these
remarks would be misinterpreted by future employers, and that the
comment in the termination letter was not accurate because it put the
bus driver in a false light.
d.

Implications
Public employers should be very careful in drafting documents in
personnel files, not only to ensure that the document contains
accurate information but also that the information is not materially
misleading. Although Minnesota Court of Appeals in this case only
ordered that the information must be corrected, in more egregious
situations there may be a harsher remedy. If a document is
challenged, employers should carefully review the document and
change the information, if it does not change the outcome, to avoid
litigation costs.

D.

Education Law
10.

Long v. IDS #332, A17-0788, A17-0903, 2018 WL 492635
(Minn. Ct. App. 2018) (only Westlaw citation currently available)
a.

Facts
Two teachers had worked for two different school districts for an
initial three year period and then went elsewhere. Eventually, they
landed in two different school districts and worked at these school
districts for three years. At the end of the third year, both school
districts notified these teachers that they were being nonrenewed
pursuant to Minn. Stat. § 122.40, subd. 5 because they had not
obtained a continuing contract.
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b.

Issues
Does an initial three-year period at one school district grant a teacher
continuing contract rights if they later serve at another school district
for a period of one year and are not notified they are being
nonrenewed until after the deadline to do so?

c.

Holding
The Court of Appeals reviewed the plain language of the statute and
found that the statute does not require a teacher to “achieve
continuing-contract rights after their [initial] three-year probationary
period in order to later be subject to a one-year probationary period.”
The Court of Appeals rejected the school districts’ argument that
Minn. Stat. § 122.40, subd. 7 compels a different result, and it also
rejected the school districts’ public policy arguments. The Court of
Appeals stated that the school districts could have nonrenewed the
teachers in their first year if they did not want the teachers to have a
continuing contract.

d.

Implications
If a teacher has served an initial three-year term and you later hire
this teacher, make sure to nonrenew the teacher in a timely manner if
you do not want to grant this teacher continuing contract rights. If
you fail to meet the deadline, the teacher will have continuing
contract rights.

E.

Public-Sector Union Dues
11.

Janus v. AFSCME, Council 31, 851 F.3d 746 (7th Cir. 2017), cert.
granted, 138 S. Ct. 54 (U.S. Sep. 28, 2017) (No. 16-1466)
a.

Facts
Mark Janus, a child-support specialist in the Illinois Department of
Healthcare and Family Services, along with two other plaintiffs, are
not full dues-paying members of AFSCME, but are required, under
Illinois law, to pay mandatory union fees, also known as “agency
fees.” In this case, the Plaintiffs are challenging these mandatory
agency fees, by which non-members pay the cost of the
representational services they receive from a public sector union,
including the cost of collective bargaining and grievance handling.
13

The Petitioners argue that agency fees violate their First Amendment
rights, and are asking the Court to overturn its long-standing
precedent established in Abood v. Detroit Board of Education, 431
U.S. 209 (1977), which holds that requiring non-members to pay for
collective bargaining, contract administration, and grievance
adjustment does not violate the First Amendment, so long as nonmembers can opt out of paying for political and ideological activities
that are not directly related to the union’s core representational role.
b.

Issues
Should Abood be overruled and public-sector union agency fee
arrangements declared unconstitutional under the First Amendment?

c.

Implications
If the Court overturns Abood (as will likely be the case), public
sector unions will no longer be able to collect fees or dues from
employees without their permission. Consequently, while the details
of such a ruling remain to be seen, the provisions of PELRA that
allow unions to collect fair-share fees from non-members will likely
become null and void when the Court issues its decision in the
coming weeks.

F.

Labor Arbitration
12.

City of Richfield v. Law Enforcement Labor Services, Inc., 2018 Minn.
App. LEXIS 190 (Minn. Ct. App. 2018)
a.

Facts
Nathan Kinsey, a police officer with the Richfield Police
Department (RPD), was terminated in April 2016 based on
allegations of excessive force during a traffic stop in October 2015.
During the stop, Officer Kinsey was filmed shoving and hitting a
Somali male in the head after the male refused to comply with the
officer’s orders to move along. Officer Kinsey did not file a use of
force report. When the video surfaced online, the RPD conducted an
internal investigation into the incident and the officer was fired. The
Union representing Officer Kinsey, Law Enforcement Labor
Services (LELS) filed a grievance challenging the termination.
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After a full hearing, Arbitrator Charlotte Neigh ruled that the officer
did not use excessive force as alleged, and she thus overturned the
termination and ordered reinstatement. However, the Arbitrator did
find that the officer’s failure to file a use of force, although arguably
not required under the City’s use of force policy, constituted a lapse
in judgment warranting a three-day suspension.
Following the issuance of the arbitration award, the City petitioned
the district court to vacate the award on the basis that Arbitrator
Neigh’s reinstatement order violated public policy articulated in
PELRA and Minnesota Police Officer Standards and Training
(POST) standards. Initially, the district court dismissed the City’s
case on the ground that the award didn’t violate any well-defined
and dominant public policy and the courts are not allowed to
reassess labor arbitration decisions on the merits. On appeal,
however, the Court of Appeals reversed the district court and
vacated the award on public policy grounds.
b.

Issues
Does an arbitration award reinstating a police officer who failed to
report an incident where he used physical force; admitted he should
have reported the incident; and had previously been disciplined,
trained, and counseled for failing to adequately report prior instances
of force violate a clear public policy, requiring vacation of the
award.

c.

Holding
On page 21 of the Court of Appeals decision, the Court held that
“Reinstating Kinsey—an officer who admittedly failed to report his
use of force when he should have and has had prior offenses and
warnings regarding the same duty to report—interferes with the
RPD’s legal obligation to establish and enforce minimum standards
of conduct for its police officers. Specifically, it interferes with the
clear public policy in favor of police officers demonstrating selfregulation by being transparent and properly reporting their use of
force. Further, the arbitration award interferes with the public policy
against police officers using excessive force because the only way a
city and police department can successfully uphold that public policy
is if they are given the opportunity to review occasions involving the
use of force.”
15

d.

Implications
The Court’s holding is unquestionably narrow and based on the
specific law-enforcement-related facts of the case. The Court even
went out of its way to point out that “our decision today is only the
second time this court has vacated an arbitration award involving the
reinstatement of a Minnesota Police Officer because of a violation of
public policy.” The Court did not modify the standard for vacating
arbitration awards generally, and thus this case will likely have little
impact outside the law enforcement use-of-force reporting context.
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I.

INTRODUCTION.

Terminating an employee is never an easy thing to do. However, once you have determined
that termination is the right decision (and legitimate and non-discriminatory), it is critical that you
that you carry out that decision in a way that avoids legal risk. The worst thing an employer can
do is to create risk when it did not exist in the first instance. Unfortunately, missteps during the
termination process (i.e., when meeting with an employee, documenting the decision, or carrying
out administrative tasks) can unnecessarily create risk and legal exposure. These materials
describe some tested best practices and recommendations on how to carry out an effective
termination.
A.

Why is this important?




II.

Reduced legal exposure
Accomplished by following (legal and practical) “Best” Practices
Don’t turn a legitimate termination into a risky termination

THE FUNDAMENTALS OF AN EFFECTIVE TERMINATION.
A.

Basic Principles.
1.

Example:

Be honest with employee.
If the employee is being terminated for performance issues,
then say that. Don’t characterize the termination as a
downsizing / job elimination if that is not true.

2.

If the truthful reason for the termination is not legitimate, then you need to
rethink the decision.

3.

Treat the discharged employees with dignity and respect.

Example:

Conduct the termination meeting in a confidential manner.
Don’t parade the terminated employee through the office
1

space to collect his/her belongings with an armed security
guard trailing behind.”
Example:

When terminating the employee, ask yourself, “What would
a jury think about how I am treating this employee?”

4.

Unless the situation truly warrants it, avoid having the employee escorted
out by law enforcement or security.

5.

Be confident (with your decision).

Example:

You did your homework, checked your facts, and you gave
the employee the chance to tell her side of the story. You have
determined that termination of the employee is not only
legitimate, but it is in the best interest of the organization. The
termination meeting is not the time to waffle about the
decision and create the impression that you are indecisive.

6.

Wishy-washy rationale increases employee suspicion and risk.

7.

Plan ahead.






III.

An employee’s termination should be carefully coordinated.
IT (email, your network or servers, important business documents,
employee’s desktop, laptop, etc.).
Security /Admin (keys, access badges, etc.).
How to communicate decision to other employees and how to
respond to questions about the same.
Consider impact on message to clients.

HOW TO DOCUMENT THE TERMINATION.
A.

Best Practices for Conducting the Termination Meeting.
1.

Who can / should be present?




2.

Employer witness. Always recommended.
Employee-requested witness. Maybe? But, definitely not a friend,
parent, spouse, lawyer.
Special rules apply in the union context (i.e., Weingarten rights,
union steward, etc.).

How should you communicate the message?



Be direct. Don’t beat around the bush. You can be compassionate,
respectful and direct at the same time!
Determine what you intend to say -- in advance.
2





3.

How should the meeting be documented?







Example:





As soon as possible. The best practice is to complete your
documentation of the meeting the same day.
The longer the period between the termination and documentation
of it, the risk of inaccuracy increases measurably.

Where should the meeting be held?



6.

Always include basic information such as attendees, date, time,
duration of meeting.
Only one employer representative should be assigned the task of
documenting the meeting to avoid conflicting versions. However,
the second employer representative must review the documentation
once completed for accuracy.

When should the meeting be documented?


5.

Carefully!
Must be well written, precise.
Complete and accurate.
Capture main discussion points.
Describe reason(s) for termination!!
Employee’s response.

During a termination meeting, the employee says, “You got me. My
performance is objectively poor and I have been slacking off for
years.” Always document an employee’s “admissions” – in quotes
if possible.


4.

Do Not just “Wing It”.
Minimally, create talking points that will guide the conversation. All
of the main/primary reasons for the termination should be addressed.
If you have concerns about staying on task, you can script the
message. There is risk that the terminated employee may feel
devalued, etc., as a result of this approach.

The termination meeting should always be conducted in private and
as confidentially as possible.
Avoid “public” terminations!

What if an employee attempts to engage in a debate about the merits of the
termination decision?



Avoid – Do not take bait.
You cannot lose “control” of the termination meeting.
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7.

Under What circumstances do I suspend a termination meeting and
potentially reevaluate the decision?


IV.

If new information comes to light that is significant and/or poses new
risk.

WHAT ARE AN EMPLOYER’S LEGAL OBLIGATIONS TO A TERMINATED
EMPLOYEE IN MINNESOTA?
A.

Legal obligations to a terminated employee.
1.

Payment of final wages.
a.

Under Minnesota law, for private employers, earned and unpaid
wages for discharged employees are: “immediately due and payable
upon demand of the employee. ''' If the employee's earned wages and
commissions are not paid within 24 hours after demand, whether the
employment was by the day, hour, week, month, or piece or by
commissions, the employer is in default.” Minnesota Statutes
Section 181.13(a).

b.

Failure to make payment can result in result in penalties (and
recovery of the employee’s attorney fees).

c.

Different rules apply to employees who quit or resign. When any
such employee quits or resigns employment, the wages or
commissions earned and unpaid at the time the employee quits or
resigns shall be paid in full not later than the first regularly
scheduled payday following the employee's final day of
employment, unless an employee is subject to a collective
bargaining agreement with a different provision. If the first regularly
scheduled payday is less than five calendar days following the
employee's final day of employment, full payment may be delayed
until the second regularly scheduled payday but shall not exceed a
total of 20 calendar days following the employee's final day of
employment.” Minnesota Statutes Section 181.14, subd. 1.

d.

Under Wisconsin law, employees (except those employed on a
commission basis) who quit or are discharged must be paid no later
than the date the employee regularly would have been paid under
the employer’s established payroll schedule. In situations where an
employee is separated as a result of the employer merging,
liquidating, ceasing business or relocating, employees must be paid
within 24 hours of the time of separation. Wisconsin Statutes
Section 109.03(2)-(3).
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2.

B.

Unlawful deductions from wages.
a.

Employers must be aware of Minnesota Statutes Section 181.79
which makes unlawful certain wage deductions, including those
made from a final paycheck.

b.

Employers are prohibited from making any deduction, directly or
indirectly, from the wages due or earned by any employee, who is
not an independent contractor, for lost or stolen property, damage to
property, or to recover any other “claimed indebtedness” running
from employee to employer.

c.

Exception. Deductions may be made if, after the loss has occurred
or the claimed indebtedness has arisen, the employee voluntarily
authorizes the employer in writing to make the deduction. A
deduction may not be in excess of the amount established by law as
subject to garnishment or execution on wages.

d.

An employer and an employee are prohibited from agreeing to
disregard the requirements of the statute. Any such (attempted)
agreement is void by operation of statute. Some exceptions apply
(i.e., in the case of a collective bargaining agreement, rules for
certain commissioned salespeople, certain loan agreements).

Respond to requests for truthful reason for termination.
1.

2.

A discharged employee has the right to request in writing, within 15
working days following termination, that the employer inform the employee
of the “truthful” reason for termination. An employer is obligated to respond
within ten working days of its receipt of any such request. Minnesota
Statutes Section 181.933.
What’s the best strategy when responding?



Example:

Highly specific response. This can be effective, but employer must
be confident it facts are 100% correct.
General/vague. This approach should be employed if some of the
facts are uncertain and/or if the employer is concerned about boxing
itself into a corner.

You are being terminated because we have determined your
behavior and performance do not meet our expectations.

*This is a perfectly “lawful” response to a truthful request for termination.
4822-0770-0038, v. 1
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NAVIGATING LEGAL RESTRICTIONS IN THE HIRING PROCESS
7 PROBLEMS TO AVOID
Nicole A. Truso
Kathlyn E. Noecker
In the search for qualified candidates, employers are increasingly turning to new and
improved screening methods – from advanced background checks to emerging employee
selection tests to online social media information to artificial intelligence and other analytic
tools. At the same time, local and state legislatures continue to enact new laws governing various
aspects of the hiring process.
As methods and laws evolve, what are the significant pitfalls employers must navigate
during the hiring process? Where are we seeing increased scrutiny from regulators and
plaintiffs’ attorneys? This session is designed to provide an overview of the hiring process,
discuss application of old laws to new methods, identify areas where legislatures are most active,
and highlight common problems we see employers make when recruiting.
1.

RECRUITING
a.

Jumping Into Recruiting Trends Without Analyzing Legal Risks
i.

Social Media and Targeted Recruiting

Employers are increasingly turning to social media as a way to promote job openings in a
cost-effective and targeted manner. Human resource professionals and recruiters can quickly,
easily, and affordably post open positions on social media sites and reach a significant number of
potential applicants. Although the speed and efficiency of recruiting through social media makes
this a popular choice, employers face risks when relying on social media for recruiting efforts
without carefully analyzing the legal issues associated with these tools and providing guidelines
for recruiters and hiring managers who utilize them.
Even though the demographics of those using social media has continued to evolve,
certain groups of potential applicants may not use social media regularly and the demographics
can differ widely depending on the social media platform. For example, it is likely that younger
workers use social media more frequently than older workers.1 Similarly, those of low socioeconomic statuses may also not have the same level of access to social media as those of higher

1

In January 2018, 69% of U.S. adults used at least one social media site. However, 88%
of adults age 18-29 use at least one social media site, while only 64% of adults age 50-64, and
37% of adults over age 65, use at least one social media site. See Social Media Fact Sheet, Pew
Research Center, http://www.pewinternet.org/fact-sheet/social-media/.
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socio-economic statuses.2 These traits are often directly or indirectly associated with protected
characteristics, and using social media as the primary or sole method of recruitment may
disproportionately exclude certain classes of applicants from an employer’s search.
Existing employees often also leverage their existing social media networks to promote
job openings. Although this method of recruiting can save an employer time and money, by
using an existing employee’s base of contacts, an employer can perpetuate discrimination and
target recruitment efforts to those potential applicants who are similar to those employees
already in the workforce, neglecting those applicants from other diverse populations. In order to
minimize risks associated with these practices, employers should carefully consider how social
media recruiting fits into an overall recruitment process, and ensure that it is soliciting applicants
from a wide range of sources to avoid any potential discrimination claims resulting from its
recruitment methods.
Social media sites have also offered users the ability to promote advertisements,
including job postings, to certain users based on demographic information. For example, an
employer could promote a job to people living in a certain geographic area, people within a
certain age bracket, or people who have expressed an interest in a particular topic. Some of the
targeted promotion criteria directly (in the case of age or gender) or indirectly (in the case of
geographic area, interests) will exclude applicants of a particular protected characteristic, and can
therefore present facts ripe for a discrimination claim. Targeting job postings to certain groups
may allow an employer to more effectively market the open position to those who are likely to
be qualified and interested in the job. However, this method of recruiting has faced extreme
scrutiny because of the potential ability of employers to restrict those who belong to certain
classes from seeing the postings. Although, certain social media platforms have recognized this
issue and are implementing processes to prohibit discriminatory advertising for employment,
their systems are far from fool-proof, and even well-intended recruitment efforts can ultimately
have a discriminatory impact, or at least be viewed to have such an impact.
Each of these practices has the potential to create both disparate treatment and disparate
impact claims of discrimination. Disparate treatment claims of course arise when a recruiter
specifically targets candidates in a particular age range, race or gender. Disparate impact claims
can arise when the targeted demographic is correlated with users’ gender, race, religion or other
protected category status. If a plaintiff identifies a specific employment practice and offers
statistical evidence sufficient to show that the practice in question has disproportionately caused
the exclusion of applicants of a protected group, a prima facie case of discrimination can be
established. The burden then shifts to the employer to demonstrate that the screening method is
“job related for the position in question and consistent with business necessity.” If the employer
satisfies this requirement, the burden shifts back to the plaintiff to show that an equally valid and
less discriminatory practice was available that the employer refused to use. 42 U.S.C. § 2000e2(k); Puffer v. Allstate Ins. Co., 675 F.3d 709 (7th Cir. 2012); Grant v. Metro. Gov’t of Nashville
& Davidson Cnty., 446 F. App’x 737 (6th Cir. 2011).

2

According to the Pew Research Center survey, 77% of adults earning $75,000 or more
use social media; only 63% of adults earning less than $30,000 use social media. Id.
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Laws regarding recruiting practices have not caught up to the widespread world of social
media. Employers can expect updates to legal requirements as these issues make their way
through the legislative and litigation process.
ii.

Litigation Based On Recruitment of “Youthful” Candidates

In the light of the world of online recruiting, employers face scrutiny for seeking youthful
applicants, not only in the methods by which they recruit applicants for employment, but also in
the content of the recruitment efforts. Employers across the country are facing claims from
applicants or classes of applicants for the manner in which their recruiting efforts target young
applicants, at the exclusion of older workers.
s
Currently, a proposed nationwide collective action is pending against
PricewaterhouseCooper LLP (PwC) in California. In that case, a group of job applicants alleges
PwC discriminates in hiring in mid-level positions and below in favor of younger workers.
Rabin, et al v. PricewaterhouseCoopers LLP, 16-cv-02276 (N.D. Cal.). The plaintiffs cite to a
variety of PwC practices that have the effect of screening out older workers, such as recruiting
for open positions on its website, through social media, and during college campus visits.
A similar claim has been pending against Google Inc. since 2015. A class of applicants
over the age of 40 has been conditionally certified and allowed to proceed with ADEA disparate
impact and disparate treatment claims against Google, alleging that Google’s policies and
practices favor younger workers, and that Google intentionally discriminated against qualified
applicants because of the applicants’ ages. Heath v. Google Inc., 15-cv-01824-BLF (N.D. Cal.).
These cases highlight a growing trend of age discrimination claims raised against the recruitment
efforts of employers in various industries. See also Villarreal v. R.J. Reynolds Tobacco Co.,
Pinstripe, Inc., CareerBuilder, LLC, 806 F.3d 1288 (11th Cir. 2015) (resume screening criteria
correlated to age could give rise to disparate impact claim under the ADEA), vacated en banc on
other grounds 839 F.3d 958 (11th Cir. 2016).
2.

CRIMINAL HISTORY AND OTHER BACKGROUND INFORMATION

a.
Using Applicant Criminal History Information Without Complying with
Applicable Law
Employers continue to rely on criminal and financial history information regarding
applicants for employment to screen potential employees. Information related to criminal
history, in particular, is collected through applications for employment and background check
reports. Despite the relative ease in accessing criminal and financial history information
regarding applicants for employment, several legal issues can arise from the process of gathering
this data.
i.

“Ban-the-Box” Trends

State legislators continue to pass laws restricting employers from requesting criminal
history information during the hiring process. Dubbed “ban-the-box” laws, these laws typically
4
US.117301609.02

include limitations on asking the previously common question on employment applications as to
whether an applicant has ever been convicted of a crime. However, many of these laws go
further to prevent employers from requesting any criminal history from an applicant, at least at
the initial stages of the hiring process. For example, Minnesota’s “ban-the-box” law prohibits
employers from asking an applicant about criminal history information prior to an interview, or
if no interview will be conducted, prior to a conditional offer of employment being made. Minn.
Stat. § 364.021.
Numerous states and some cities now have “ban-the-box” legislation in place. For
example, among other locations, the following states prohibit private employers from asking for
criminal history information on an employment application: Arizona (Exec. Order 2017-17),
California (Cal. Gov. Code § 12952), Connecticut (Conn. Gen. Stat. § 31-51i), Hawai’I (Haw.
Rev. Stat. § 378-2.5), Illinois (820 Ill. Comp. Stat. § 75), Massachusetts (Mass. Gen. Laws ch.
151B), New Jersey (N.J. Stat. Ann. § 34:6B-11), Oregon (Or. Laws Ch. 559), Rhode Island (R.I.
Gen. Laws § § 28-5-7), Vermont (21 V.S.A. § 495j), Washington (HB 1298). Certain
employers in California are also specifically prohibited from requesting information related to
juvenile criminal history and convictions related to marijuana use. Cal. Gov. Code § 12952.
ii.

Fair Credit Reporting Act Requirements

Employers continue to face scrutiny regarding their compliance with the federal Fair
Credit Reporting Act (FCRA), 15 U.S.C. § 1681 et seq., particularly as it relates to hiring
practices. In the hiring context, the FCRA requires employers to comply with a strict process for
obtaining consent from and providing notice to applicants prior to obtaining a background check
from a consumer reporting agency, which includes background vendors. If the employer learns
information through a background check and wishes to take an adverse action, in whole or in
part, based on such information, the employer must provide advance notice to the applicant that
the employer is considering not hiring the applicant based on the information in the background
report, allow the applicant a reasonable opportunity (at least five days) to review and dispute the
information contained in the background check report, and provide a final notice to the applicant
if the employer determines not to hire based on the information.
Classes of potential employees have asserted claims against employers claiming that even
a technical violation of the FCRA adversely impacts employment possibilities. Applicants are
easily able to certify a class of plaintiffs in these cases, and courts have widely permitted
discovery into a broad range of applicant and hiring practices. See, e.g., Saltzberg v. Home Depot
U.S.A., Inc., 2:17-CV-05798 (C.D. Cal., filed August 4, 2017).
iii.

State Background Check Requirements

Although in most states following the FCRA notice requirements for rescinding a job
offer will comply with the applicable state law, California has expanded its state regulations to
require employers to provide more detailed information to applicants whose job offers are
revoked based on the results of a background check. As noted above, under the federal FCRA,
employers are required to provide notice to applicants both before (a pre-adverse action notice)
and in connection with (an adverse action notice) the decision not to hire an applicant that the
employer is considering withdrawing the employment offer based on information contained in
5
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the background check report. Under the federal FCRA, employers do not need to provide any
specific information to applicants. Effective January 1, 2018, employers hiring in California are
subject to new requirements when rejecting applicants for employment or taking other adverse
actions based on information contained in a background check report. California now requires
employers to disclose precisely which conviction or other piece of information on which the
employer has relied in making the decision not to hire the applicant. Employers must provide
the applicant notice of his or her right to submit information challenging the accuracy of the
background check report, evidence of rehabilitation efforts, or evidence of mitigating
circumstances for the relevant convictions or pieces of information.
b.

Asking For Salary History Information Or Using It To Set Starting Salary

Several states and certain cities now prohibit employers from requesting information
regarding an applicant’s salary history. For example, California prohibits employers from
requesting (whether orally or in writing) the pay history of an applicant, either directly or
through an agent of the employer, such as an outside recruiter. Cal. Lab. Code § 423.3.
Effective October 31, 2017, employers in New York City may not request information regarding
an applicant’s salary history during the hiring process (including on applications and in
interviews). New York City Administrative Code, 8-107(25). Other states have restricted when
an employer can request salary history information in the hiring process. Delaware prohibits
employers from screening applicants based on past compensation and from otherwise requesting
information related to salary history until after an offer of employment has been extended. HB 1
(Act to Amend Title 19 of the Delaware Code).
Similarly, the Ninth Circuit Court of Appeals recently held that relying on pay history to
set employee salaries does not constitute a defense to Equal Pay Act (EPA) claims of sex
discrimination, overruling prior case precedents. Rizo v. Yovino, 130 F.E.P. 1437 (9th Cir. 2018);
see also EEOC v. Maryland Ins. Admin., 879 F.3d 114 (4th Cir. 2018). Historically, pay history
has been accepted by some courts as a “factor other than sex” that could justify pay differentials
between men and women. This is clearly changing and employers should avoid asking or
relying on pay history when setting salaries for newly hired employees. Particularly as efforts to
require more detailed disclosure from private employers of pay information at the federal level,
states and municipalities are likely to follow the trend of these salary history bans to move the
needle on pay equity issues across the country.
3.
EMPLOYMENT TESTS, SELECTION PROCEDURES, AND OTHER
SCREENING METHODS
a.

Failing To Thoroughly Vet Employment Tests and Selection Procedures

With the move from traditional hiring processes to online job applications, employers are
increasingly seeking efficient ways to screen large numbers of online applicants in an objective
way. Employment testing and other forms of data analytics have risen in popularity as
mechanisms through which employers can find the best candidates for certain jobs. The EEOC
and other enforcement agencies have asserted that the use of tests and other selection procedures
can violate anti-discrimination laws if they disproportionately exclude applicants of a particular
6
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protected class. Employers can justify the test or procedure in accordance with applicable law,
but that does not insulate the employer from claims related to their use.
The EEOC has taken the position that if an employer uses a selection tool in the hiring
process, the employer must validate the tool in accordance with the Uniform Guidelines on
Employee Selection Procedures (UGESP), which among other things, demonstrates that the
selection tool is assessing the job-related factors it purports to assess. 29 C.F.R. part 1607; 41
C.F.R. part 60-3. For example, an employer may believe a particular screening tool evaluates
certain personality traits, when in reality, the tool screens out those with mental health disorders.
The UGESP outlines several different ways employers can demonstrate that employment tests
and selection procedures are job-related and consistent with business necessity. Generally, a
selection tool is deemed to have an adverse impact if the selection rate for any particular group is
less than 4/5ths (or 80%) of the selection rate for the highest group. Analyzing selection tools
under these guidelines can be complicated and time consuming, but can also assist in defending
the selection tools when challenged as discriminatory.
When considering whether to utilize personality or other selection test offered by
vendors, it is important to inquire about what evidence it has of the effectiveness of the selection
tool in predicting job-related skills or success. Even when a vendor has taken steps to validate
selection procedures, a further inquiry should be made to document the applicability of the
evidence of success to the employer’s own workforce and job requirements. Finally, any use of
selection procedures should be tracked over time by the employer to determine whether they
continue to appropriately predict success in the job.
Like other risks discussed above, claims that selection procedures result in discriminatory
impact can involve large damage claims. In 2015, Target Corporation paid $2.8 million to settle
an EEOC claim, based on the EEOC’s determination that certain of the employment assessments
it used in hiring professional positions discriminated against applicants based on race, sex, and
disability.
With increased use of online selection procedures and screening applicants using data
analytics, this is an area ripe for litigation in the foreseeable future.
b.

Relying Heavily On Data Analytics

Using algorithms to screen applicants can be an efficient way to find applicants who are
most likely to be successful in the role. It is important for employers to carefully select
algorithms or other analytics tools to ensure the tools are accurately able to predict success. The
difficult comes in determining precisely what is successful.
There is risk in using data analytics in that the underlying data used to create the
algorithms and other analysis may be imperfect. For example, by using criminal history as part
of the algorithm, the algorithm may disproportionately exclude members of certain protected
classes, including for example, applicants who are men and those of particular races.
Additionally, modeling the algorithm for success based on those who have been successful in the
past may promulgate patterns of discrimination. For example, if those who have been successful
in the position in the past are white males, using an algorithm to predict who is likely to model
7
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that success may result in using factors that will disproportionally include white males as
opposed to women or members of other protected classes.3
In October 2016, the EEOC announced that it will more closely examine how employers
use big data in the hiring process. “Use of Big Data Has Implications for Equal Employment
Opportunity, Panel Tells EEOC,” EEOC Press Release (Oct. 13, 2016).
c.
Screening Applicants Through Online Searches Without Appropriate
Safeguards In Place
The ease and open access to information about job candidates makes searching for
information about an applicant online an attractive option for many employers. However, legal
traps abound when there are not appropriate safeguards in place. When searching online for
information, employers can discover information regarding protected class information,
including race, age, gender, familial status, marital status, and information regarding lawful
activity outside of the workplace. In the event of a failure to hire claim, an employer will not be
able to defend itself by arguing it was unaware of these protected characteristics if it has learned
this information during an online search, even if it claims not to have based the decision on any
of these factors. Although the case law in this area have been limited, employers face challenges
in disposing of these cases at early stages of litigation because of the unfavorable facts it creates.
For example, in 2010, an applicant for a director at the University of Kentucky brought a lawsuit
alleging religious discrimination based on the University’s online investigation of him. He
alleged the University discovered information regarding his religious beliefs on a blog posting,
and, in part, denied him the position based on those beliefs. Gaskell v. University of Kentucky,
Civil Action No. 09-244-KSF, 2010 WL 4867630 (E.D. Kent. Nov. 23, 2010). Ultimately the
case was settled, but the University was unsuccessful in defeating these discrimination claims at
summary judgment.
To the extent employers continue to search for information online, they should put in
place mechanisms to minimize the potential legal risks associated with these searches. Online
searches should be conducted by a person who is isolated from the decision-making process such
that the searcher can report only that information which is likely to result in disqualification for
the position to the decision-makers, and not provide any protected information (for example, a
recruiter, or a human resource professional). Employers who search for information online
regarding applicants for employment should also do so consistently for all applicants for a
particular position. For example, an employer should search for social media information at the
same stage of the hiring process, and using the same general procedure for collecting information
for all applicants at that stage. It is advisable to have a written policy or guideline for conducting
these searches to ensure they are conducted consistently. Hiring managers should be instructed
not to conduct online searches of candidates. Assuring managers that such information is being
reviewed by others in the process, and educating them on the legal risks, may reduce their
impulse to search candidates independently.
3

For a detailed discussion of the use of algorithms, an enjoyable read is the New York
Time Bestseller book, Weapons of Math Destruction: How Big Data Increases Inequality and
Threatens Democracy, C. O’Neil (2016).
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If an employer chooses to use a third-party provider to run an online or social media
check to account for the issues noted above, the FCRA and similar state law requirements will
apply, and the employer will need to follow the pre-adverse action and adverse action notice
requirements described above.
4.

MEDICAL EXAMS AND DRUG TESTING
a.

Automatically Disqualifying Applicants Based On Positive Drug Test

Result
Legislation related to medical and recreational marijuana has swept the U.S. In recent
years, courts overwhelmingly sided with employers who took adverse action based on positive
employment drug test results, even if those positive tests were verifiably the result of lawful
marijuana use. These early decisions reasoned that marijuana remained illegal under federal law,
and so employers were free to take adverse employment actions, even if marijuana use was legal
under state law. See Coats v. Dish Network, 350 P.3d 849 (Colo. 2015). That tide is changing courts and state laws are evolving to provide additional protections for marijuana users, such that
an employer cannot automatically disqualify an applicant based on the results of a drug test
without further consideration. Many of the state medical marijuana laws enacted in the last few
years include employment discrimination protections for those who are registered users under
state law. For example, under Minnesota’s medical marijuana statute, employers are prohibited
from discriminating against an applicant in the hiring process based on a positive drug test for
marijuana. Minn. Stat. § 152.32, Subd. 3. See also, Ariz. Rev. Stat. § 36-2813, Del. Code Ann.
Tit. 16 § 4905A; 410 Ill. Comp. Stat. 130/40; Me. Rev. Stat. tit 22 § 2423-E. Case law has not
developed in Minnesota as to how courts would handle a claim based on the employment
discrimination protections of the state law. However, based on the precedent developing around
the country, it is likely these discrimination protections will be upheld.
In 2017, the Rhode Island Superior Court held that an employer’s decision not to hire an
applicant who notified the employer that she could not pass the pre-employment drug screen
because she was a medical marijuana user was a violation of the anti-discrimination protections
of Rhode Island’s medical marijuana law. Callaghan v. Darlington Fabrics, C.A. No. PC-20145680 (R.I. 2017). Rhode Island’s medical marijuana statute, the Hawkins-Slater Act, provides
that “No school, employer, or landlord may refuse to enroll, employ, or … otherwise penalize, a
person solely for his or her status as a [medical marijuana] cardholder.” R.I. Statutes Section 2128.6-4(d). Even though the employer has a facially-neutral policy of requiring all applicants for
employment to pass a drug screen, by denying her employment, the employer effectively denied
her employment based on her status as a registered medical marijuana user, which was a
violation of Rhode Island law. Similarly, the U.S. District Court for the District of Connecticut
came to the same conclusion as it related to an applicant for employment who was a medical
marijuana user. Noffsinger v. SSC Niantic Operation Company, LLC, No. 3-16-cv-01938 (D.
Conn. Aug. 8, 2017). In connection with a pre-employment drug screen, an applicant informed
her prospective employer that she suffered from post-traumatic stress disorder and took medical
marijuana as a qualifying patient under applicable state law. In denying the employer’s motion
to dismiss, the Court held the applicant had the right to pursue a claim for discrimination under
9
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the state statute, despite the provisions of federal law maintaining marijuana as an illegal
substance.
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APPENDIX
Hiring checklist
I.

Define the Position.
□

II.

Create a job description for the position, including:
□

essential functions of the job;

□

required or desired educational background;

□

required or desired experience;

□

any unusual scheduling requirements; and

□

any physical demands that must be met.

□

Determine whether the job will be exempt from the minimum wage and overtime
requirements of the Fair Labor Standards Acts.

□

Determine what type of restrictive covenant agreement is appropriate.

□

Evaluate screening tools to be used to screen any applicants for the position.

Applications
□

Review application to ensure it is compliant with state laws restricting the
collection of certain information at the initial stages of hiring process (criminal
history and salary information, for example).

□

Consider requiring all applicants to complete an application, regardless of
whether the employee provides a résumé.

III. Interviews
□

Hold conversations with each interviewer to ensure the interviewers are clear
about their role in the interview process.

□

Ensure interviewers are aware of questions that cannot and should not be asked
during the interview process.

□

Consider asking same questions for all applicants for a position.

□

Inform applicant that if he or she if offered a position, it is conditioned on a
background check, medical exam and drug test, if applicable.
11
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□

Obtain written authorization from the applicant to obtain a background report.

IV. Conditional Offer of Employment
□ Provide employee an Offer Letter, revising the following provisions as appropriate:
□

The initial hourly wage (if non-exempt) or salary rate (if exempt).

□

Conditions on the offer, such as a satisfactory background check, passing the
drug and alcohol test, or passing medical exam.

□

Any requirement that the employee enter into a Confidentiality Agreement or
a Confidentiality, Assignment Of Inventions and Non-Solicitation
Agreement.

□

Any other conditions to the offer or the job.

□ Enclose with the Offer Letter either the Confidentiality Agreement or Confidentiality,
Assignment Of Inventions and Non-Solicitation Agreement, as appropriate.
V.

Background check (if applicable)
□

Provide the applicant’s written authorization for a background check to the
vendor.

□

If there are concerns about the results of the background check, consider
consulting with legal counsel.

□

If decision is made not to hire the applicant because of background check:
□ First
□ notify the applicant that the Company is considering rescinding the
job offer in whole or in part because of what was contained in the
report;
□ provide the applicant a copy of the background check report and
the legally required summary of legal rights; and
□ allow the applicant the opportunity to rebut the information
contained in the report (typically, five days).
□ Second, after allowing the application the opportunity to rebut the information
in the background report, send notice to the applicant that his or her job offer is
rescinded.
□ If in California, provide the applicant information regarding the disqualifying
conviction or other information, and provide the applicant the opportunity to
present additional information related to disqualifying factor.
12
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VI.

Medical Exam and Drug Testing* (if applicable)
□ Arrange for medical exam/drug test and provide details to offeree
□ Review information from medical examination/drug test
□ If there are concerns about the results, consider consulting with legal counsel.

* Medical exams/drug tests must be required only on a uniform basis for all individuals entering
the same job category.
VII.

First Day of Work
□ Require new hire to sign any confidentiality, non-competition, or non-solicitation
agreements
□ If hiring in California, verify any form agreement used does not include a
choice of law provision that is governed by law outside of California.
□ Complete I-9 paperwork for new hire
□ Provide copy of employee handbook and complete handbook authorization

13
US.117301609.02

204

Intermittent FMLA: A Continuing Complex
Challenge
Mary M. Krakow
Fredrikson & Byron PA
Minneapolis

Employment Law Institute – May, 2018

TABLE OF CONTENTS

I.

INTERMITTENT LEAVE .............................................................................................. 1
A.

Introduction ........................................................................................................... 1

B.

Tools for Addressing Intermittent FMLA Leave Challenges ........................... 1
1.

Require a Certification of Medical Necessity for any
Intermittent Leave. 29 C.F.R. § 825.202(b). .......................................... 1

2.

Obtain a “Complete and Sufficient” Medical Certification at
the Beginning of the Leave. ...................................................................... 2

3.

Request a Second Opinion from a Health Care Provider Selected
by the Company if the Company Has a Reason to Doubt the
Validity of the Certification. ...................................................................... 3

4.

Request Recertification as Allowed........................................................... 4

5.

Request a New Medical Certification. ...................................................... 5

6.

Request Certification Regarding Ability to Work Safely. ....................... 5

7.

Require a Fitness-for-Duty Certification as Allowed. ........................... 5

8.

Enforce the FMLA’s Notice Requirements and the Company’s
Call-In Procedures for Each Intermittent Absence. .............................. 6

9.

Enforce the Requirements for Use of Paid Time During
Intermittent Leave. ................................................................................... 6

10.

Require Employees to Make a “Reasonable Effort” to Schedule
Planned Medical Treatment So As Not to Unduly Disrupt the
Company’s Operations. ............................................................................. 7

11.

Consider a Transfer for Intermittent Leave for Planned
Medical Treatment.................................................................................... 7

12.

Carefully Track the Amount of Intermittent Leave Taken. ................. 8

13.

Train Managers/Supervisors..................................................................... 8

-i-

I.

INTERMITTENT LEAVE
A.

Introduction
1.

2.

B.

Intermittent leave under the federal Family and Medical Leave Act
(“FMLA) has proven to be one of the most difficult aspects of the FMLA
for covered employers. Almost every employer has a story to tell about
the employee whose periodic, unplanned full or partial day absences
significantly disrupt the workplace or, worse, may be a misuse or abuse of
FMLA leave. The FMLA requires that employers allow intermittent (and
full-time or reduced schedule) FMLA leave, as follows:
a.

For an employee’s own chronic condition – migraine headache,
irritable bowel syndrome, severe morning sickness, severe
depression, etc.

b.

For an employee’s family member’s serious health condition –
child’s ADHD; parent’s stroke, spouse’s cancer, etc.

c.

But not for parenting leave unless the company chooses to allow it
(and the company must treat all employees consistently).

While there are no magic solutions to stopping the disruption, misuse or
abuse of intermittent leave, employers should use all of the tools allowed
under the FMLA to gain and maintain as much control as allowed.

Tools for Addressing Intermittent FMLA Leave Challenges
1.

Require a Certification of Medical Necessity for any Intermittent
Leave. 29 C.F.R. § 825.202(b).
a.

See questions 6 and 7 on the “Certification of Health Care Provider
for Employee’s Serious Health Condition” form.

b.

See questions 5, 6 and 7 on the “Certification of Health Care
Provider for Family Member’s Serious Health Condition” form.
i.

If intermittent leave is for the employee’s own serious health
condition, including pregnancy, the Certification must
establish the medical necessity for the leave and an estimate
of the frequency and duration of the episodes of incapacity.
29 C.F.R. §825.306(a)(7).

ii.

For intermittent leave to care for a covered family member,
the Certification must include a statement that such leave is
medically necessary, which can include assisting in the
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family member’s recovery, and an estimate of the frequency
and duration of the required leave. 29 C.F.R. §825.306(a)(8)
iii.

2.

For planned medical treatment, the Certification must
establish the medical necessity for the leave and an estimate
of the dates and duration of such treatments and any periods
of recovery. 29 C.F.R. § 825.306(a)(6).

Obtain a “Complete and Sufficient” Medical Certification at the
Beginning of the Leave.
a.

If a Certification form is “incomplete or insufficient,” the company
has every right to request complete and sufficient information. 29
C.F.R. §§ 825.305 and 825.307.
i.

See the bottom portion of the Designation Notice where the
employer must state what additional information is needed
and that the “FMLA Leave request is Not Approved.”

ii.

The employer must provide the employee no less than seven
calendar days to obtain the missing information.

iii.

If the employer receives “complete and sufficient”
information,” the employer will need to give the employee
a new Designation Notice.

iv.

A Certification is “incomplete” if the employer receives a
Certification, “but one or more of the applicable entries
have not been completed.”

v.

A Certification is “insufficient” if the employer receives a
complete Certification, “but the information provided is
vague, ambiguous, or non-responsive.”

b.

If the deficiencies are not cured in the resubmitted Certification,
the employer may deny FMLA leave in accordance with the
applicable FMLA regulation at 29 C.F.R. § 825.313.

c.

If an employee’s Certification is complete and sufficient, the
employer may not request additional information from the health
care provider. But, the employer can do the following if needed:
i.

Through a human resources professional, leave administrator,
management official, or a health care provider (but not the
employee’s direct supervisor), the company may contact the
health care provider for purposes of “clarification and
2

authentication” of the medical certification. 29 C.F.R. §
825.307.

3.

ii.

“Authentication” means providing the health care provider a
copy of the certification and requesting verification that the
information contained on the certification form was
completed and/or authorized by the health care provider who
signed the document.

iii.

“Clarification” means contacting the health care provider to
understand the handwriting on the certification or to
understand the meaning of a response.

iv.

Employers may not ask health care providers for additional
information beyond that required by the certification form.

v.

When requesting “authentication” and “clarification,” the
HIPAA requirements must be satisfied before the health care
provider
discloses
“individually-identifiable
health
information” to the employer. If an employee chooses not to
provide a needed HIPAA authorization, and the employee
does not otherwise clarify the certification, the employer may
deny FMLA leave if the certification is unclear. It is the
employee’s responsibility to provide the employer with a
complete and sufficient certification and to clarify the
certification if necessary.

Request a Second Opinion from a Health Care Provider Selected by the
Company if the Company Has a Reason to Doubt the Validity of the
Certification.
a.

The selected health care provider may not be one whose services the
company regularly uses or with whom the company regularly
contracts. The company must pay for the second opinion and The
company and also reimburse the employee for any other out-ofpocket expenses, including travel expenses.
29 C.F.R.
§ 825.307(b).

b.

If the opinions of the employee’s and the employer’s designated
health care providers differ, the employer may require the employee
to obtain certification from a third health care provider at the
employer’s expense. The third opinion shall be final and binding.
The third health care provider must be designated or approved jointly
by the employer and the employee. 29 C.F.R. § 825.307(c).

3

4.

Request Recertification as Allowed.
a.

In all cases an employer may request recertification every six months
but only in connection with an absence of the employee. This 6month request is allowed even if the medical certification states that
the minimum duration of the condition is more than six months (e.g.,
for a lifetime). 29 C.F.R. § 825.308.

b.

More specifically, an employer may request recertification no more
often than every 30 days and then only in connection with an absence
by the employee.

c.

But, if the original medical certification states that the minimum
duration of the condition is more than 30 days, the employer must
not request recertification until the minimum duration has expired
unless an exception applies.

d.

The exceptions that allow an employer to request recertification in
less than 30 days (or the minimum duration specified on the original
certification) include the following:
i.

The employee requests a leave extension from the amount
stated on the original medical certification;

ii.

Circumstances described by the previous certification have
changed significantly (e.g., the duration or frequency of the
absence, the nature or severity of the illness, complications).
This could include a pattern of using unscheduled FMLA that
is suspicious and does not fit within the parameters of the
previous certification, in particular a Monday/Friday absence
pattern, or

iii.

The employer receives information casting doubt upon the
employee’s stated reason for the absence or the continuing
validity of the certification.

e.

When requesting recertification, the employer may provide the
health care provider a record of the employee’s absence pattern and
ask the health care provider if the serious health condition and need
for leave is consistent with such a pattern.

f.

The company must allow the employee at least 15 calendar days to
comply with the request for recertification. The employee is entitled
to more time to provide the recertification if it is not practicable
under the particular circumstances, despite the employee’s diligent,
good faith efforts to meet the 15-day requirement.
4

g.
5.

The employee must pay the expenses for the recertification. The
company may not require a second or third opinion on recertification.

Request a New Medical Certification.
Request a whole new medical certification if the intermittent leave lasts
beyond a single 12-month period (as defined by the employer in accordance
with its regular policy). 29 C.F.R. § 825.305(e).

6.

7.

Request Certification Regarding Ability to Work Safely.
a.

If an employee’s serious health condition may also be a disability
under the Americans with Disabilities Act, as amended (“ADA”), the
employer may follow the procedures for requesting medical
information under the ADA regarding the employee’s ability to
perform his/her work duties safely while at work. 29 C.F.R.
§ 825.306(d).

b.

Any information received also may be considered in determining the
employee’s entitlement to FMLA leave.

c.

The ADA only allows employers to request medical information that
is job-related and consistent with business necessity. Therefore, this
type of request generally will not need to be made.

d.

One situation where it may apply is if the employer questions
whether the employee, who has an ongoing medical condition for
which s/he is taking intermittent FMLA leave, is able to perform the
functions of his/her position without a direct threat to his/her own
health or safety or that of others. It is strongly recommend that
employers check with their employment counsel before making this
type of ADA request during an FMLA intermittent leave.

Require a Fitness-for-Duty Certification as Allowed.
a.

A fitness-for-duty Certification may only be requested if the
company notified the employee on the Designation Notice or
otherwise that a fitness-for-duty certification would be required. 29
C.F.R. § 825.312(f).

b.

A Fitness-for-Duty Certification may be required for an employee
who takes intermittent leave no more often than once every 30 days
and then only if reasonable safety concerns exist regarding the
employee’s ability to perform his/her duties, based on the serious
health condition for which the employee took such leave.
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8.

9.

c.

In such cases, the employer must inform the employee at the same
time it issues the Designation Notice that for each subsequent
instance of intermittent leave, the employee will be required to
submit a fitness-for-duty certification unless one has already been
submitted within the previous 30 days.

d.

“Reasonable safety concerns means a reasonable belief of significant
risk of harm to the individual employee or others.”

Enforce the FMLA’s Notice Requirements and the Company’s Call-In
Procedures for Each Intermittent Absence.
a.

If the need for FMLA leave is foresee eable, even intermittent leave,
an employee must provide at least 30 days’ advance notice or
provide notice as soon as practicable. Oral notice is sufficient. An
employee need not mention the “FMLA.” 29 C.F.R. § 825.303.

b.

If an employee fails to give 30 days’ advance notice for foreseeable
leave (e.g., a planned medical appointment) and the employee had
actual notice of the requirement for giving advance notice (e.g., the
employer properly posted the required FMLA notice at the worksite
where the employee is employed), the employer may delay the
taking of FMLA leave until at least 30 days after the date the
employee provides notice but only if the employee had actual notice
of the FMLA notice requirements. 29 C.F.R. § 825.304.

c.

When the need for leave is not foreseeable, an employee should give
notice to the employer of the need for FMLA leave as soon as
practicable (i.e., possible and practical) under the facts and
circumstances of the particular case. 29 C.F.R. § 825.303.

d.

State in the FMLA policy that employees on intermittent leave
must follow the usual requirements for reporting an unplanned
absence or tardy. 29 C.F.R. § 825.303(c).

e.

Enforce discipline for employees who fail to comply with the callin procedures unless unusual circumstances apply.

Enforce the Requirements for Use of Paid Time During Intermittent
Leave.
a.

The FMLA regulations specifically allow an employer to deduct
against a salaried-exempt employee’s salary for FMLA leave time
without loss of the exemption under the Fair Labor Standards Act.
29 C.F.R. § 825.206.
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b.

10.

11.

If an employee chooses, or if the employer requires, use of
employer-provided paid time concurrently with FMLA leave
(whether intermittent or otherwise), the employer may require the
employee to follow its established terms and conditions for use of
such time so long as the employer has informed the employee of
those terms and conditions. If the employee does not comply with
the employer’s requirements for use of paid time, no paid time
need be provided but the employee is still entitled to take unpaid
FMLA leave. 29 C.F.R. § 825.207.

Require Employees to Make a “Reasonable Effort” to Schedule
Planned Medical Treatment So As Not to Unduly Disrupt the
Company’s Operations.
a.

Include this requirement in the company’s FMLA policy. 29 C.F.R.
§ 825.203.

b.

Include this requirement in any correspondence to the employee.

Consider a Transfer for Intermittent Leave for Planned Medical
Treatment.
a.

If intermittent leave is required based on planned medical
treatment, the employer may transfer the employee temporarily to
an available position of equivalent pay and benefits where the
required schedule can be better accommodated. 29 C.F.R. §
825.204.

b.

The alternative position for these purposes does not have to have
equivalent duties.

c.

While on intermittent leave, the employer is prohibited from
eliminating benefits which otherwise would not be provided to
part-time employees. An employer may, however, proportionately
reduce benefits such as vacation leave where an employer’s normal
practice is to base accrual of such benefits on the number of hours
worked.

d.

A transfer must not
i.

Discourage the employee from taking leave, or

ii.

Cause hardship to the employee.
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12.

13.

Carefully Track the Amount of Intermittent Leave Taken.
a.

The amount of any one instance of required intermittent leave
cannot be greater than one hour. 29 C.F.R. § 825.205.

b.

But employees must be allowed to take intermittent leave in an
increment no greater than the shortest period of time that the
employer uses to account for use of other forms of leave.

c.

Only the amount of leave actually taken counts against the
employee’s 12-weeks.

d

Count the amount of leave taken against the 12 weeks in fractions
of a week. For example, if an employee’s schedule is 40 hours per
week and he/she misses four hours, that’s 4/40 = 1/10 week of
FMLA leave take.

e.

Alternatively, count the hours of leave taken based on the
employee’s regular weekly hours worked before FMLA leave
began. For example, an employee who works 35 hours per week:
35 x 12 = 420 hours of FMLA to use. Subtract any hours used
from the 420 available hours.

f.

Overtime – If overtime is mandatory, any mandatory overtime
missed counts against the employee’s available FMLA leave. But
the mandatory overtime hours also must be counted toward the
employee’s total available FMLA. For example, an employee’s
mandatory weekly hours are 50. So, the employee’s 12 weeks of
FMLA = 600 hours (12 x 50). When the employee misses 10
hours of mandatory overtime, the time missed = 1/5 week. Or it
reduces her FMLA allotment by 10 hours to 590 hours.

Train Managers/Supervisors.
a.

Regarding employee rights and responsibilities for intermittent (and
all other types of) FMLA leave.

b.

Regarding their obligation to notify human resources of employee
absences/tardies.

63689297/1

8

U.S. Department of Labor
Employment Standards Administration
Certification of Health Care Provider for
Wage and Hour Division
Employee's Serious Health Condition
(Family and Medical Leave Act)
DO NOT SEND COMPLETED FORM TO THE
DEPARTMENT OF LABOR; RETURN TO THE
OMB Control Number 1235-0003
PATIENT
Expires: 5/31/2018
SECTION I: For Completion by the EMPLOYER
INSTRUCTIONS to the EMPLOYER: The Family and Medical Leave Act (FMLA) provides that an employer
may require an employee seeking FMLA protections because of a need for leave due to a serious health condition to
submit a medical certification issued by the employee’s health care provider. Please complete Section I before
giving this form to your employee. Your response is voluntary. While you are not required to use this form, you
may not ask the employee to provide more information than allowed under the FMLA regulations, 29 C.F.R. §§
825.306-825.308. Employers must generally maintain records and documents relating to medical certifications,
recertifications, or medical histories of employees created for FMLA purposes as confidential medical records in
separate files/records from the usual personnel files and in accordance with 29 C.F.R. § 1630.14(c)(1), if the
Americans with Disabilities Act applies, and in accordance with 29 C.F.R. Section 1635.9, if the Genetic
Information Nondiscrimination Act applies..
Employer name and contact:
Employee’s job title:

Regular work schedule:

Employee’s essential job functions:

Check if job description is attached:
SECTION II: For Completion by the EMPLOYEE
INSTRUCTIONS to the EMPLOYEE: Please complete Section II before giving this form to your medical
provider. The FMLA permits an employer to require that you submit a timely, complete, and sufficient medical
certification to support a request for FMLA leave due to your own serious health condition. If requested by your
employer, your response is required to obtain or retain the benefit of FMLA protections. 29 U.S.C. §§ 2613,
2614(c)(3). Failure to provide a complete and sufficient medical certification may result in a denial of your FMLA
request. 20 C.F.R. § 825.313. Your employer must give you at least 15 calendar days to return this form. 29
C.F.R. § 825.305(b).
Your name:
First

Middle

Last

SECTION III: For Completion by the HEALTH CARE PROVIDER
INSTRUCTIONS to the HEALTH CARE PROVIDER: Your patient has requested leave under the FMLA.
Answer, fully and completely, all applicable parts. Several questions seek a response as to the frequency or duration
of a condition, treatment, etc. Your answer should be your best estimate based upon your medical knowledge,
experience, and examination of the patient. Be as specific as you can; terms such as “lifetime,” “unknown,” or
“indeterminate” may not be sufficient to determine FMLA coverage. Limit your responses to the condition for
which the employee is seeking leave. Do not provide information about genetic tests, as defined in 29 C.F.R.
Section 1635.3(f), genetic services, as defined in 29 C.F.R. Section 1635.3(b). Please be sure to sign the form on the
last page.
Provider’s name and business address:
Type of practice / Medical specialty:
Telephone: (
)

Fax: (

)

Form WH-380-E Revised May 2015

PART A: MEDICAL FACTS
1. Approximate date condition commenced:
Probable duration of condition:
Mark below as applicable:
Was the patient admitted for an overnight stay in a hospital, hospice, or residential medical care facility?
_____ No _____ Yes If so, dates of admission:

Date(s) you treated the patient for condition:

Will the patient need to have treatment visits at least twice per year due to the condition? _____ No _____ Yes.
Was medication, other than over-the-counter medication, prescribed? _____ No _____ Yes.
Was the patient referred to other health care provider(s) for evaluation or treatment (e.g., physical therapist)?
_____ No _____ Yes If so, state the nature of such treatments and expected duration of treatment:

2.

Is the medical condition pregnancy _____ No _____ Yes

If so, expected delivery date:

3.

Use the information provided by the employer in Section I to answer this question. If the employer fails to
provide a list of the employee’s essential functions or a job description, answer these questions based upon the
employee’s own description of his/her job functions.

Is the employee unable to perform any of his/her job functions due to the condition: _____ No _____ Yes.
If so, identify the job functions the employee is unable to perform:

4.

Describe other relevant medical facts, if any, related to the condition for which the employee seeks leave (such
medical facts may include symptoms, diagnosis, or any regimen of continuing treatment such as the use of
specialized equipment):

Form WH-380-E Revised May 2015

PART B: AMOUNT OF LEAVE NEEDED
5. Will the employee be incapacitated for a single continuous period of time due to his/her medical condition,
including any time for treatment and recovery? _____ No _____ Yes.
If so, estimate the beginning and ending dates for the period of incapacity:
6

Will the employee need to attend follow-up treatment appointments or work part-time or on a reduced schedule
because of the employee’s medical condition? _____ No _____ Yes.
If so, are the treatments or the reduced number of hours of work medically necessary?
_____ No _____ Yes.
Estimate treatment schedule, if any, including the dates of any scheduled appointments and the time
required for each appointment, including any recovery period:

Estimate the part-time or reduced work schedule the employee needs, if any:
hour(s) per day;
7.

days per week from

through

Will the condition cause episodic flare-ups periodically preventing the employee from performing his/her job
functions? _____ No _____ Yes.
Is it medically necessary for the employee to be absent from work during the flare-ups?
_____ No _____ Yes. If so, explain:

Based upon the patient’s medical history and your knowledge of the medical condition, estimate the
frequency of flare-ups and the duration of related incapacity that the patient may have over the next 6
months (e.g., 1 episode every 3 months lasting 1-2 days):
Frequency:

times per

week(s)

month(s)

Duration:

hours or

day(s) per episode

ADDITIONAL INFORMATION: IDENTIFY QUESTION NUMBER WITH YOUR ADDITIONAL
ANSWER.

Form WH-380-E Revised May 2015

Signature of Health Care Provider

Date

PAPERWORK REDUCTION ACT NOTICE AND PUBLIC BURDEN STATEMENT
If submitted, it is mandatory for employers to retain a copy of this disclosure in their records for three years. 29 U.S.C.
§ 2616; 29 C.F.R. § 825.500. Persons are not required to respond to this collection of information unless it displays a
currently valid OMB control number. The Department of Labor estimates that it will take an average of 20 minutes for
respondents to complete this collection of information, including the time for reviewing instructions, searching existing
data sources, gathering and maintaining the data needed, and completing and reviewing the collection of information.
If you have any comments regarding this burden estimate or any other aspect of this collection information, including
suggestions for reducing this burden, send them to the Administrator, Wage and Hour Division, U.S. Department of
Labor, Room S-3502, 200 Constitution Ave., NW, Washington, DC 20210. DO NOT SEND COMPLETED FORM
TO THE DEPARTMENT OF LABOR; RETURN TO THE PATIENT.

Form WH-380-E Revised May 2015

Certification of Health Care Provider for
Family Member’s Serious Health Condition
(Family and Medical Leave Act)

U.S. Department of Labor
Employment Standards Administration
Wage and Hour Division

OMB Control Number 1235-0181
Expires: 5/31/2018

SECTION I: For Completion by the EMPLOYER
INSTRUCTIONS to the EMPLOYER: The Family and Medical Leave Act (FMLA) provides that an employer may
require an employee seeking FMLA protections because of a need for leave to care for a covered family member with a
serious health condition to submit a medical certification issued by the health care provider of the covered family
member. Please complete Section I before giving this form to your employee. Your response is voluntary. While you
are not required to use this form, you may not ask the employee to provide more information than allowed under the
FMLA regulations, 29 C.F.R. §§ 825.306-825.308. Employers must generally maintain records and documents relating
to medical certifications, recertifications, or medical histories of employees’ family members, created for FMLA
purposes as confidential medical records in separate files/records from the usual personnel files and in accordance with
29 C.F.R. § 1630.14(c)(1), if the Americans with Disabilities Act applies.
Employer name and contact:
SECTION II: For Completion by the EMPLOYEE
INSTRUCTIONS to the EMPLOYEE: Please complete Section II before giving this form to your family member or
his/her medical provider. The FMLA permits an employer to require that you submit a timely, complete, and sufficient
medical certification to support a request for FMLA leave to care for a covered family member with a serious health
condition. If requested by your employer, your response is required to obtain or retain the benefit of FMLA protections.
29 U.S.C. § 2613, 2614(c)(3). Failure to provide a complete and sufficient medical certification may result in a denial
of your FMLA request. 29 C.F.R. § 825.313. Your employer must give you at least 15 calendar days to return this form
to your employer. 29 C.F.R. § 825.305.
Your name:
First

Middle

Last

Name of family member for whom you will provide care:
First

Middle

Last

Relationship of family member to you:
If family member is your son or daughter, date of birth:
Describe care you will provide to your family member and estimate leave needed to provide care:

Employee Signature

Date

SECTION III: For Completion by the HEALTH CARE PROVIDER
INSTRUCTIONS to the HEALTH CARE PROVIDER: The employee listed above has requested leave under the
FMLA to care for your patient. Answer, fully and completely, all applicable parts below. Several questions seek a
response as to the frequency or duration of a condition, treatment, etc. Your answer should be your best estimate based
upon your medical knowledge, experience, and examination of the patient. Be as specific as you can; terms such as
“lifetime,” “unknown,” or “indeterminate” may not be sufficient to determine FMLA coverage. Limit your responses to
the condition for which the patient needs leave. Page 3 provides space for additional information, should you need it.
Please be sure to sign the form on the last page.
Provider’s name and business address:
Type of practice / Medical specialty:
Telephone: (

)

Fax: (

)

PART A: MEDICAL FACTS
1. Approximate date condition commenced:
Probable duration of condition:
Was the patient admitted for an overnight stay in a hospital, hospice, or residential medical care facility?
___No ___Yes. If so, dates of admission:
Date(s) you treated the patient for condition:
Was medication, other than over-the-counter medication, prescribed? ___No ___Yes.
Will the patient need to have treatment visits at least twice per year due to the condition? ___No ___Yes
Was the patient referred to other health care provider(s) for evaluation or treatment (e.g., physical therapist?
___No ___Yes. If so, state the nature of such treatments and expected duration of treatment:

2.

Is the medical condition pregnancy? ___No ___Yes. If so, expected delivery date:

3. Describe other relevant medical facts, if any, related to the condition for which the patient needs care (such
medical facts may include symptoms, diagnosis, or any regimen of continuing treatment such as the use of specialized
equipment):

PART B: AMOUNT OF CARE NEEDED: When answering these questions, keep in mind that your patient’s need for
care by the employee seeking leave may include assistance with basic medical, hygienic, nutritional, safety or
transportation needs, or the provision of physical or psychological care.
4. Will the patient be incapacitated for a single continuous period of time, including any time for treatment and
recovery? ___No ___Yes.
Estimate the beginning and ending dates for the period of incapacity:
During this time, will the patient need care? ___No ___Yes.
Explain the care needed by the patient and why such care is medically necessary:

5.

Will the patient require follow-up treatments, including any time for recovery? ___No ___Yes.
Estimate treatment schedule, if any, including the dates of any scheduled appointments and the time required for
each appointment, including any recovery period:

Explain the care needed by the patient, and why such care is medically necessary:_________________________

6.

Will the patient require care on an intermittent or reduced schedule basis, including any time for recovery?
___No ___Yes.
Estimate the hours the patient needs care on an intermittent basis, if any:
______ hour(s) per day; ______ days per week from ________________ through __________________
Explain the care needed by the patient, and why such care is medically necessary:

7.

Will the condition cause episodic flare-ups periodically preventing the patient from participating in normal daily
activities? ___No ___Yes.
Based upon the patient’s medical history and your knowledge of the medical condition, estimate the frequency of
flare-ups and the duration of related incapacity that the patient may have over the next 6 months (e.g., 1 episode
every 3 months lasting 1-2 days):
Frequency:

times per _____ week(s) ______ month(s)

Duration: _________ hours or ______ day(s) per episode
Does the patient need care during these flare-ups? ___No ___ Yes.
Explain the care needed by the patient, and why such care is medically necessary:

ADDITIONAL INFORMATION: IDENTIFY QUESTION NUMBER WITH YOUR ADDITIONAL ANSWER

Signature of Health Care Provider

Date

PUBLIC BURDEN STATEMENT
If submitted, it is mandatory for employers to retain a copy of this disclosure in their records for three years. 29
U.S.C. § 2616; 29 C.F.R. § 825.500. Persons are not required to respond to this collection of information unless it
displays a currently valid OMB control number. The Department of Labor estimates that it will take an average of
20 minutes for respondents to complete this collection of information, including the time for reviewing instructions,
searching existing data sources, gathering and maintaining the data needed, and completing and reviewing the
collection of information. If you have any comments regarding this burden estimate or any other aspect of this
collection information, including suggestions for reducing this burden, send them to the Administrator, Wage and
Hour Division, U.S. Department of Labor, Room S-3502, 200 Constitution Ave., NW, Washington, DC 20210.
DO NOT SEND COMPLETED FORM TO THE DEPARTMENT OF LABOR; RETURN TO THE
PATIENT.

Notice of Eligibility and Rights &
Responsibilities
(Family and Medical Leave Act)

U.S. Department of Labor
Employment Standards Administration
Wage and Hour Division

OMB Control Number 1235-0003

In general, to be eligible an employee must have worked for an employer for at least 12 months, have worked at least 1,250 hours in the 12
months preceding the leave (special rules apply to airline flight crew members), and work at a site with at least 50 employees within 75 miles.
While use of this form by employers is optional, a fully completed Form WH-381 provides employees with the information required by 29 C.F.R.
§ 825.300(b), which must be provided within five business days of the employee notifying the employer of the need for FMLA leave. Part B
provides employees with information regarding their rights and responsibilities for taking FMLA leave, as required by 29 C.F.R. § 825.300(b),
(c).
[Part A – NOTICE OF ELIGIBILITY]
TO:
Employee
FROM:

DATE:
Employer Representative
On

, you informed us that you needed leave beginning on

for:

_____

The birth of a child, or placement of a child with you for adoption or foster care;

_____

Your own serious health condition;

_____

Because you are needed to care for your _____ spouse; _____ child; _____ parent due to his/her serious health condition.

_____

Because of a qualifying exigency arising out of the fact that your _____ spouse; _____ son or daughter _____ parent is on covered
active duty or call to covered active duty with the Armed Forces.

_____

Because you are the _____ spouse; _____ son or daughter; _____ parent; _____ next of kin of a covered servicemember with a serious
injury or illness.

This Notice is to inform you that you:
_____

Are eligible for FMLA Leave (See Part B below for Rights and Responsibilities)

_____

Are not eligible for FMLA leave, because (only one reason need be checked, although you may not be eligible for other reasons):
_____

You have not met the FMLA's 12-month length of service requirement. As of the first date of requested leave, you will
have worked approximately _____ months towards this requirement.

_____

You have not met the FMLA's hours of service requirement

_____

You do not work and/or report to a site with 50 or more employees within 75-miles.

If you have any questions, contact

or view the FMLA poster located in
.

(PART B-RIGHTS AND RESPONSIBILITIES FOR TAKING FMLA LEAVE)
As explained in Part A, you meet the eligibility requirements for taking FMLA leave and still have FMLA leave available in the applicable 12month period. However, in order for us to determine whether your absence qualifies as FMLA leave, you must return the following
information to us by
. (If a certification is requested, employers must allow at least 15 calendar days from
receipt of this notice; additional time may be required in some circumstances.) If sufficient information is not provided in a timely manner, your
leave may be denied.
_____

Sufficient certification to support your request for FMLA leave. A certification form that sets forth the information necessary to
support your request _____ is / _____ is not enclosed.

_____

Sufficient documentation to establish the required relationship between you and your family member.

_____

Other information needed (such as documentation for military family leave):

_____

No additional information requested

Page 2

CONTINUED ON NEXT PAGE

Form WH-381 Revised February 2013

If your leave does qualify as FMLA leave you will have the following responsibilities while on FMLA leave (only checked blanks apply):
Contact ____________________________________ at ______________________________ to make arrangements to continue to make your
share of the premium payments on your health insurance to maintain health benefits while you are on leave. You have a minimum 30-day (or,
indicate longer period, if applicable) grace period in which to make premium payments. If payment is not made timely, your group health
insurance may be cancelled, provided we notify you in writing at least 15 days before the date that your health coverage will lapse, or, at our
option, we may pay your share of the premiums during FMLA leave, and recover these payments from you upon your return to work.
You will be required to use your available paid _______ sick, _______vacation, and/or _______ other leave during your FMLA absence. This
means that you will receive your paid leave and the leave will also be considered protected FMLA leave and counted against your FMLA leave
entitlement.
Due to your status within the company, you are considered a "key employee" as defined in the FMLA. As a "key employee," restoration to
employment may be denied following FMLA leave on the grounds that such restoration will cause substantial and grievous economic injury to
us. We _____have/_____have not determined that restoring you to employment at the conclusion of FMLA leave will cause substantial and
grievous economic harm to us.
While on leave you will be required to furnish us with periodic reports of your status and intent to return to work every ___________ (Indicate
interval of periodic reports, as appropriate for the particular leave situation).
If the circumstances of your leave change, and you are able to return to work earlier than the date indicated on the reverse side of this
form, you will be required to notify us at least two workdays prior to the date you intend to report for work.
If your leave does qualify as FMLA leave you will have the following rights while on FMLA leave:
•

You have a right under the FMLA for up to 12 weeks of unpaid leave in a 12-month period calculated as:
the calendar year (January – December).
a fixed leave year based on ________________________________________________________________________
the 12-month period measured forward from the date of your first FMLA leave usage.
a "rolling" 12-month period measured backward from the date of any FMLA leave usage.

•
•
•
•

•

You have a right under the FMLA for up to 26 weeks of unpaid leave in a single 12-month period to care for a covered servicemember with
a serious injury or illness. This single 12-month period commenced on
Your health benefits must be maintained during any period of unpaid leave under the same conditions as if you continued to work.
You must be reinstated to the same or an equivalent job with the same pay, benefits, and terms and conditions of employment on your return
from FMLA-protected leave except as allowed under applicable law. (If your leave extends beyond the end of your FMLA entitlement, you
do not have return rights under FMLA.)
If you do not return to work for at least 30 calendar days following FMLA leave for a reason other than: 1) the continuation, recurrence, or
onset of a serious health condition which would entitle you to FMLA leave; 2) the continuation, recurrence, or onset of a covered
servicemember's serious injury or illness which would entitle you to FMLA leave; or 3) other circumstances beyond your control, you may be
required to reimburse us for our share of health insurance premiums paid on your behalf during your unpaid FMLA leave.
If we have not informed you above that you must use accrued paid leave while taking your unpaid FMLA leave entitlement, you have the
right to have ____ sick, ____vacation, and/or ____ other leave run concurrently with your unpaid leave entitlement, provided you meet any
applicable requirements of the leave policy. Applicable conditions related to the substitution of paid leave are referenced or set forth below.
If you do not meet the requirements for taking paid leave, you remain entitled to take unpaid FMLA leave.
For a copy of conditions applicable to sick/vacation/other leave usage please refer to___________ available at:
Applicable conditions for use of paid leave:

Once we obtain the information from you as specified above, we will inform you, within 5 business days, whether your leave will be designated as
FMLA leave and count towards your FMLA leave entitlement. If you have any questions, please do not hesitate to contact:

at
PAPERWORK REDUCTION ACT NOTICE AND PUBLIC BURDEN STATEMENT
It is mandatory for employers to provide employees with notice of their eligibility for FMLA protection and their rights and responsibilities. 29 U.S.C. § 617; 29
C.F.R. § 825.300(b), (c). It is mandatory for employers to retain a copy of this disclosure in their records for three years. 29 U.S.C. § 2616; 29 C.F.R. § 825.500.
Persons are not required to respond to this collection of information unless it displays a currently valid OMB control number. The Department of Labor estimates that
it will take an average of 10 minutes for respondents to complete this collection of information, including the time for reviewing instructions, searching existing data
sources, gathering and maintaining the data needed, and completing and reviewing the collection of information. If you have any comments regarding this burden
estimate or any other aspect of this collection information, including suggestions for reducing this burden, send them to the Administrator, Wage and Hour Division,
U.S. Department of Labor, Room S-3502, 200 Constitution Ave., NW, Washington, DC 20210. DO NOT SEND THE COMPLETED FORM TO THE WAGE
AND HOUR DIVISION.
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I.

INTRODUCTION

The scope of this outline is limited to a discussion of Employment Practices Liability
Insurance (“EPLI”). Although EPLI coverage has been available in the marketplace for more
than 20 years, it was not widely purchased until recently. For that and other reasons, there is a
significant lack of case law interpreting these policies.
Additionally, unlike other coverages, there is a significant variance in the policy language
used by the insurance carriers. This lack of case law, combined with significant differences in
policy language, makes it very difficult to make any generalized statements about EPLI
coverage.
Historically, and in the present day, EPLI coverage has been written in three different
ways. First of all, it can be written through an endorsement to the general liability policy
purchased by the insured, typically either a Commercial General Liability Coverage Form
(“CGL Form”) or a Businessowners Policy (“BOP”).
Secondly, EPLI coverage can be written on a “standalone” basis, through an EPLI policy.
Finally, coverage can be written as part of a “package,” which usually includes other
“management liability” policies such as Directors & Officers (“D&O”), professional liability,
and other “errors and omissions” coverages.
The primary author of policy language in the marketplace today is the Insurance Services
Office, Inc. (“ISO”). ISO has issued both EPLI endorsements to its general liability forms (e.g.
BP 05 89) and a “standalone” EPLI policy (EP 00 01).
However, the ISO forms, for whatever reason, have not been used significantly, as most
insurance carriers have preferred to draft their own policy language. In many (perhaps most)
cases, those EPLI policy forms provide broader coverage with fewer exclusions. The reason for
the lack of acceptance of the ISO forms in the marketplace may relate to this fact. It may also
relate to the fact that EPLI coverage remains a “niche” market and many general liability carriers
have not entered that marketplace. Because of the dominance of those carriers who drafted their
own broader coverage, other carriers (who might use ISO forms) have simply chosen not to
participate.
The subject of EPLI coverage cannot be discussed without first discussing the
Employment-Related Practices Exclusion (“ERP Exclusion”). The ERP Exclusion predates
EPLI coverage. Thus, employment claim risks were excluded before they were separately
covered. EPLI coverage was specifically intended to fill that void, such that the scope of the
exclusion may be used to define the scope of coverage. Thus, this outline will discuss the history
of employment related claims coverage and the interrelationship between the ERP Exclusion and
EPLI coverage.
It is, of course, impossible to make any definitive—or even worthwhile—conclusions
regarding coverage for any particular claim without reference to the language of the policy at
issue. However, as noted, there is no “standard” EPLI policy. Therefore, the author can only

refer to some EPLI forms as examples of the type of language used. A specimen policy (chosen
arbitrarily from several options) is attached as Exhibit “A.” Because of its importance to this
discussion, the ISO ERP Exclusion is attached as Exhibit “B.”
The specimen EPLI policy will be discussed as if it is applicable to the coverage issues
under discussion. However, again, the author cannot stress frequently enough that confirmation
must be made as to the policy language at issue before any definitive conclusions can be drawn.
II.

THE HISTORY OF THE EPLI POLICY

While insurance companies are in the risk business, they despise unpredictable risk. It
is only when an insurer can predict the frequency and amounts of its “claims expense”1 that an
insurer can set a premium that will allow it to be profitable on that line of business and for that
risk pool. Until statistical data is collected with regard to claim frequency and amounts, the
industry cannot predict its claim expense.
The ERP exclusion was introduced as a reaction to the explosion of employment-related
claims which began in the 1960’s, following enactment of statutes intended to address
discrimination in employment. The insurance industry reacted to that unexpected volume of
claims with the ERP exclusion. As data then developed on the frequency and amount of claims,
the insurance industry began to write those risks through EPLI coverage.
The ISO ERP Exclusion (CG 21 47) is the predominant version of that exclusion in the
marketplace. It is widely used today and (whether by endorsement or part of the CGL Form or
BOP) is applicable to the vast majority of general liability policies issued today.
A.

The Employment Claim “Explosion

The core pillars of most employment related claims are various statutes enacted by state
and federal governments which prohibit discriminatory employment practices and which also
provide for a private cause of action in cases of statutory violations. These include the
following:
1961

Minnesota Human Rights Act

1964 Title VII of the Civil Rights Act
1967

Age Discrimination in Employment Act

1978

Pregnancy Discrimination Act

1990

Americans With Disabilities Act (ADA)

1

“Claims expense” is a term of art in the insurance industry that generally includes the cost of paying claims and the
external cost of investigating and defending claims. Contrary to popular belief, the profit margin of insurers is not
based on the difference between premiums and claims expense. Rather, most insurers strive for a premium/claims
expense “loss ratio” of 1:1 and make their profits on the investment of premium dollars between the time of receipt
and the date on which claims are paid.
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1993 Family Medical Leave Act (FMLA)
Of course, these statutes are not the exclusive remedies of a claimant, nor is a claim of
“discrimination” the only basis for “employment-related” claims. However, the enactment of
these statutes, beginning in the mid to late 1960’s, stimulated a dramatic increase in the number
of employment-related claims brought and in the number of such claims tendered to insurance
carriers.
Even without the ERP Exclusion, coverage issues are raised with regard to employmentrelated claims under the CGL Form or BOP. Until the mid-70’s, these policies provided
coverage only for claims of “bodily injury” and “property damage.” The latter is typically
defined as “bodily injury, sickness or disease, including death.” The term “property damage” is
generally defined to mean physical injury to tangible property and the loss of use of tangible
property.
In the typical discrimination claim, physical bodily injury is not alleged. The loss of
wages and similar economic damages do not constitute tangible property damage. Thus, many
claims were denied on that basis.
Additionally, the usual CGL Form requires that any “bodily injury” and “property
damage” arise out of an “occurrence,” a word that is defined to mean an “accident.” Most
policies also exclude “bodily injury” or “property damage” expected or intended by the insured.
Many employment-related claims involve intentional conduct by the business or its owners and
the “occurrence” and “expected or intended” issues may provide another basis for a coverage
denial.
Finally, the standard CGL Form excludes “bodily injury” sustained by an employee of
the insured in the course and scope of employment. The Minnesota courts have applied this
exclusion in the case of employment-related claims of the type under discussion. Meadowbrook,
Inc. v. Tower Insurance Co., 559 N.W.2d 411 (Minn. 1997); and St. Paul Fire & Marine
Insurance Co. v. Seagate Technology, Inc., 570 N.W.2d 503 (Minn. App. 1997).
Thus, the impact of employment-related claims did not have an impact that precisely
followed the arc in the growth of employment litigation. However, beginning in the late 70’s
insurers began offering “personal injury” coverage (first by endorsement and then as “Coverage
B” under the 1982 revision to the CGL Form). That coverage applied to, among other things,
claims of defamation.
Additionally, a number of courts around the country began issuing decisions which found
that emotional distress was “bodily injury.” This includes the Minnesota Supreme Court in its
decision in Garvis v. Employers Mut. Cas. Co., 497 N.W.2d 254, 257 (Minn. 1993) (“We do not
think the term ‘bodily injury,’ as ordinarily understood, would draw a nice distinction between
emotional distress and its harmful physical consequences, if any; rather, ‘bodily injury’ would be
thought of as encompassing both because they are so closely interrelated. Particularly do we
think this is so when the term ‘bodily injury’ appears in an insurance policy designed to protect
the insured against tortious conduct, and where there is tort law recognizing infliction of
emotional distress as a viable cause of action if accompanied by physical manifestations.”)
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Savvy employment lawyers then began including counts of intentional infliction of
emotional distress and defamation in order to trigger, if nothing else, a duty to defend on the part
of the insurer. The combined effect of these two factors, together with a steady growth in the
volume and verdict range of employment-related claims, finally had an effect on claims expense
that could not be ignored by the insurance industry.
As a result, the insurers experienced unexpected claims expense. Additionally, because
claims “experience” is used to set premiums at a profitable level, the absence of data regarding
projected claims expense made underwriting difficult if not impossible. Thus, the insurance
industry reacted to this situation by crafting an exclusion for employment-related claims.
Good data is not available (at least to this author) with regard to the volume of claims
brought under these statutes before 1997. The Equal Employment Opportunity Commission
(“EEOC”) maintains statistics with regard to the volume of complaints made to and litigation
commenced by the EEOC with regard to Title VII, the ADA, the FMLA, and similar statutes.
However, the readily available statistics begin in 1997 and show essentially a consistent volume
from that date to the present.
However, the fact remains that claims and litigation based on these statutes could not
have been brought until the enactment of those statutes. All of the applicable statutes allow for
recovery of attorneys’ fees, provisions which had the desired effect of attracting attorneys to
pursue these claims. Today, there are many law firms which specialize in handling employmentrelated claims on the plaintiffs’ side. Although a precise growth curve cannot be plotted, there is
no question that the frequency of employment-related claims went from essentially zero in 1960
to a significant volume sometime in the next ten to 15 years.
ISO issued its first ERP Exclusion sometime around 1980. That event created an
immediate market for EPLI coverage. Insurers then began to respond to that demand, cautiously.
Early EPLI policies provided limited coverage, high deductibles, and low limits. As claims
experience increased, so did predictability. As predictability increased, premiums could be set
more precisely and insurers then began to compete for this business. With this competition,
premiums dropped, coverage expanded, and the number of insureds buying the coverage
increased.
The increased size of the risk pool further depressed premiums and allowed insurers to
expand coverage. All of these factors have had an impact on the marketplace in the last 15 to 20
years such that EPLI coverage is now common and reasonably priced. It is therefore expected
that policy language will become more standardized and that case law will begin to develop in
this area.
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B.

The ERP Exclusion

The ERP Exclusion (CG 21 47) applies to "bodily injury" and/or “personal and
advertising injury” to:
(1) A person arising out of any:
(a) Refusal to employ that person;
(b) Termination of that person's employment; or
(c) Employment-related practices, policies, acts or omissions, such as
coercion, demotion, evaluation, reassignment, discipline,
defamation, harassment, humiliation discrimination or malicious
prosecution directed at that person; or
(2) The spouse, child, parent, brother or sister of that person as a
consequence of "bodily injury" to that person at whom any of the
employment-related practices described in Paragraphs (a), (b), or (c)
above is directed.
This exclusion applies:
(1) Whether the injury-causing event described in Paragraphs (1), (2) or
(3) above occurs before employment, during employment or after
employment of that person;
(2) Whether the insured may be liable as an employer or in any other
capacity; and
(3) To any obligation to share damages with or repay someone else who
must pay damages because of the injury.
In general, the ERP Exclusion has been accepted by the courts and applied in most cases
where there is more than an insignificant connection between the claim at issue and the
employment relationship. Alexandra House, Inc. v. St. Paul Fire & Marine Insurance Co., 419
N.W.2d 506 (Minn. App. 1988).
However, the courts have not been willing to extend the exclusion to any case where an
employee sues the employer. These cases tend to follow two distinct lines. Some courts have
taken the approach that if the specific act is not listed in the exclusion, or is not “similar enough”
to the listed examples, it is not an “employment-related” act. Perkins v. Maryland Cas. Co.,
2010 WL 2813438 (9th Cir. 2010) (Exclusion was ambiguous and it was unclear whether false
imprisonment was similar enough to examples listed in exclusion for exclusion to apply); Rite
Aid Corp. v. Liberty Mut. Fire Ins. Co., 414 F.Supp.2d 508, 516 (M.D.Pa. 2005) (Preemployment fraud not encompassed by exclusion as only pre-employment act specifically
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enumerated is “refusal to hire”). Other courts have not restricted the ERP endorsement to its
specifically enumerated elements, stating that “the exclusion’s use of the term ‘such as’ indicates
that the list of employment-related practices is neither exhaustive nor exclusive.” Parts Inc. v.
Utica Mut. Ins. Co., 602 F.Supp.2d 617, 623 (D. Md. 2009).
In a similar vein, other courts have centered in on the words “practices” and “policies,”
which imply intentional conduct, and have held that the exclusion only applies to claims arising
from an “employer’s act or omission intended to result in coercion, harassment, humiliation, or
discrimination.” Cornett Management Co., LLC v. Fireman’s Fund Ins. Co., 332 Fed.Appx.
146, 149 (4th Cir. 2009), citing Bowyer v. Hi-Lad, Inc., 609 S.E.2d 895, 913 (2004). Other courts
have disagreed, noting that the exclusion expressly includes “acts or omissions,” and concluding
that the showing of an employment-related “practice” or “policy” is unnecessary for enforcement
of exclusion. LDF Food Group, Inc. v. Liberty Mut. Fire Ins. Co., 146 P.3d 1088, 1094-95 (Kan.
App. 2006).
A good, recent summary of the law in this area was given by the United States District
Court for the Northern District of West Virginia in Erie Ins. Prop. & Cas. Co. v. Edmond, 785 F.
Supp. 2d 561, 570–72, as follows:
Courts addressing policies containing this exclusion are divided about whether
the language of the exclusion is ambiguous . . . .2 Their disagreement focuses
on the breadth of the phrase “arising out of any . . . employment-related
practices, policies, acts or omissions.”
Courts adopting a narrow reading of this phrase have concluded that, although
the term “employment-related” could be read broadly to apply to every act
related to an employee, the better view is to read it more narrowly as applying
2

[Court’s n. 4] “Compare LDF Food Group, Inc. v. Liberty Mutual Fire Insurance Company, 36 Kan.App.2d 853,
146 P.3d 1088, 1095 (2006) (holding under Kansas law that an ERP exclusion precluded coverage for invasion of
privacy, false imprisonment and defamation); Capitol Indemnity Corporation v. 1405 Associates, Inc., 340 F.3d 547,
550 (8th Cir.2003) (holding under Missouri law that an ERP exclusion precluded coverage for false arrest, false
imprisonment and slander); Cornett Management Company, LLC v. Fireman's Fund Insurance Company, 332
Fed.Appx. 146, 149 (4th Cir.2009) (unpublished) (holding under West Virginia law that an ERP exclusion precluded
coverage for false imprisonment when a manager's acts “clearly ha[d] an effect on the employment relationship,”
and when the complaint included allegations of “intentional coercion, harassment, and humiliation.” (emphasis in
original)); Auto–Owners Insurance Company v. Childersburg Banccorporation, Inc., No. CV–97–PT–2952–E, 1998
WL 1802908 (N.D.Ala. May 27, 1998) (unpublished) (holding that an ERP exclusion precluded coverage for
various sexual harassment-related claims) with HS Services, Inc. v. Nationwide Mutual Insurance Company, 109
F.3d 642, 647 (9th Cir.1997) (holding under California law that an ERP exclusion did not apply because the acts
forming the basis for a defamation claim did not “arise out of” an employment relationship); Peterborough Oil
Company, Inc. v. Great American Insurance Company, 397 F.Supp.2d 230, 243 (D.Mass.2005) (holding under
Massachusetts law that an ERP exclusion was ambiguous as applied to a claim for malicious prosecution and that it
did not preclude coverage); Zurich Insurance Company v. Smart & Final Inc., 996 F.Supp. 979, 988 (C.D.Cal.1998)
(holding under California law that an ERP exclusion was ambiguous as applied to a claim for false imprisonment
and that it did not preclude coverage); Acuity v. North Central Video, LLLP, No. 1:05–CV–010, 2007 WL 1356919,
at *17–*18, 2007 U.S. Dist. LEXIS 33540, at *53–*54 (D.N.D. May 7, 2007) (unpublished) (holding under North
Dakota law that an ERP exclusion was ambiguous as applied to claims for false imprisonment and that it did not
preclude coverage); Barnes v. Employers Mutual Casualty Company, 1999 WL 366587, 1999 Tenn.App. LEXIS
354, at *9–*10 (Tenn.App. June 8, 1999) (unpublished) (holding under Tennessee law that an ERP exclusion was
ambiguous as applied to a malicious prosecution claim and that it did not preclude coverage for that claim).”
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only to personnel-related acts. In Peterborough Oil Company, Inc. v. Great
American Insurance Company, for example, that court held that the text of the
exclusion suggests the phrase refers “to matters that directly concern the
employment relationship itself, such as the demotion, promotion, or discipline
of employees by employers, and tortious acts that may accompany such
personnel decisions, such as discrimination, harassment, or defamation.” 397
F.Supp.2d at 238. The court also noted that “[a] corporate employer can only
act through human agents, principally its employees,” and that “[i]f every
injury arising out of an act that somehow related to an employee were to be
excluded, the exclusion would effectively swallow the coverage. The term is
therefore necessarily narrower.” Id. at 238.
Similarly, in Acuity v. North Central Video, LLLP, the court reasoned that,
had the drafters of the exclusion intended to “exclude coverage for employer
acts or omissions directed to an employee and occurring during the course of
employment,” they could have used more general language exempting all
injuries suffered by employees arising out of the insured's acts. 2007 WL
1356919, at *14, 2007 U.S. Dist. LEXIS 33540, at *38–*39. Instead, the ERP
exclusion at issue contained only a narrow range of personnel-related acts. Id.
at *14, 2007 U.S. Dist. LEXIS 33540, at *40 (citing Peterborough Oil, 397
F.Supp.2d at 238–39).
Because the exclusions at issue in Peterborough Oil and Acuity plausibly
supported either a broad or narrow reading, the courts reviewing those
exclusions concluded that they were ambiguous and rejected the broad reading
urged by the insurers. Peterborough Oil., 397 F.Supp.2d at 243; Acuity, 2007
WL 1356919, at *17–*18, 2007 U.S. Dist. LEXIS 33540, at *53–*57.
Courts adopting a broad reading of the phrase have found the language of
ERP exclusions to be unambiguous. In Capitol Indemnity Corporation v.
1405 Associates, Inc., for example, the Eighth Circuit held that, under
Missouri law, the term “arising out of” means “‘originating from,’ or ‘having
its origins in’ or ‘growing out of’ or ‘flowing from.’” 340 F.3d at 550 (quoting
Colony Ins. Co. v. Pinewoods Enters., Inc., 29 F.Supp.2d 1079, 1083
(E.D.Mo.1998)). Because the claims of false imprisonment and false arrest at
issue in the case “arose out of” employment with the insured, the Eighth
Circuit applied the ERP exclusion. Id. at 550–51.
Some courts have imposed a “temporal” restriction on the ERP endorsement. As an
example, in one case, because certain invasions of plaintiff’s privacy did not occur “on the job,”
the court held that they were not “employment-related practices.” Lawson v. Straus, 673 So.2d
223 (La. App. 1996). However, in light of the holding of the Supreme Court in Meadowbrook,
Inc. v. Tower Ins. Co., 559 N.W.2d 411 (Minn. 1997), it is unlikely that Minnesota would adopt
a similar limitation.
Finally, most courts have held that claims by third parties who are not current, former, or
prospective employees (e.g. claims of harassment by a vendor’s representative) are not
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encompassed by the ERP endorsement, in part, because its “title suggests that the endorsement
only pertains to those practices that relate to employment issues of the insured.” North American
Bldg. Maintenance, Inc. v. Fireman’s Fund Ins. Co., 642 40 Cal.Rptr.3d 468, 480 (Cal. App.
2006); Moore v. Hudson Ins. Co., 2007 WL 172119 (Cal. App. 2nd Dist. 2007).
Historically, a reoccurring issue with regard to the ERP Exclusion was whether preemployment and post-termination conduct is “employment-related.” HS Servs. v. Nationwide
Mut. Ins. Co., 109 F.3d 642 (9th Cir. 1997) (defamation not clearly employment related because,
while statement's contents related to employment, the statements were not made in the context of
employment, but rather to competitors to discourage business dealings with former employee);
Owners Ins. Co. v. Clayton, 364 S.C. 555, 561, 614 S.E.2d 611, 614 (2005) (same); Frank and
Freedus v. Allstate Ins. Co., 45 Cal.App.4th 461, 52 Cal.Rptr.2d 678 (1996) (was posttermination statement directed to performance while employed and made in employment
context); and Adams v. Pro Sources, 231 F.Supp.2d 499 (M.D. La. 2002). However, in Capitol
Indem. Corp. v. Wonder Years Pre-School, Inc., 2009 WL 57044, the United States District
Court for the District of Minnesota held that the “fact that the allegedly defamatory statements
were made after [Plaintiff's] tenure . . . does not preclude a finding that the statements fall under
the exclusion.”
It should be noted that pre-employment and post-employment coverage issues are largely
moot under the current edition of the ERP Endorsement which now applies “[w]hether the
injury-causing event . . . occurs before employment, during employment or after employment.”
This amendment was intended to specifically address case law holding that pre- and postemployment acts were not encompassed by the exclusion. However, these cases may be
instructive as they seem to hold that pre-employment and post-employment conduct has a
sufficient “nexus” to the employment relationship where it is not personally motivated or
gratuitous. Owners Ins. Co. v. Clayton, 614 S.E.2d 611 (S.C. 2005) (“gratuitous” postemployment defamation not encompassed by exclusion). That holding may have broader
applicability, specifically, to the question of what acts or omissions are “employment-related.”
C.

EPLI Coverage

1.

General Provisions

Every insurance policy has a policy period and, for coverage to apply, certain events must
occur during the policy period. In the case of liability coverage, policies are either written on an
“occurrence” basis or a “claims made” basis. Under an “occurrence policy,” the “bodily injury”
or “property damage” must occur during the policy period or the offense that constitutes
“personal injury and advertising injury” must have been comitted during the policy period. As
long as that condition is satisfied, the date on which the claim is first presented, or the insured is
sued, is irrelevant for coverage purposes.
In the case of “claims made” policies, the date on which the claim is “first made” is the
critical event. The date on which the damage occurred is largely irrelevant, although some
“claims made” policies also contain a “retroactive date.” Damage that occurred prior to the
retroactive date would not be covered, even if the claim arising out of that damage was first
made during the policy period.
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From the perspective of the insurance company, “claims made” coverage provides certain
advantages. Litigation arising out of an event can be made years after that event occurred, such
that the insurer cannot “close the books” on any policy period with certainty that it will not have
to pay claims under the policy in force when the event occurred.
With a “claims made” policy, once the policy period expires and the insurer has not been
notified of a claim, the insurer can safely assume that no claims will be paid under that policy
period. Some “claims made” policies allow a claim to be reported (and covered) after the
expiration of the policy period, but this “extended reporting” period also has a definitive end
date.
From the insured’s perspective, “claims made” coverage has some disadvantages. These
primarily relate to a change from “claims made” to “occurrence” coverage and maintaining
coverage after the business ceases active operations. Take, for example, a business that carries
“claims made” coverage in year one and then switches to “occurrence” coverage in year two. If
a claim is made during year two, arising out of events that occurred in year one, neither policy
would provide coverage.
In the case of a business that ends operations, and then faces claims made a year or two
after it ceased operations, there would be no coverage unless the business maintained “claims
made” coverage at the time the lawsuit is commenced. Some employment-related claims are
subject to very short statutes of limitations, but others are not. In Minnesota, a business would
have to maintain claims made coverage for a period of at least six years in order to be assured of
coverage for all claims that could be made arising out of operations conducted during the period
of time that the business was active.
Significantly, most EPLI policies are written on a “claims made” basis. While
“occurrence” based policies are sold, they are rare and pricing is likely to be an issue. For that
reason, any business buying EPLI coverage should be aware of the implications of a “claims
made” policy.
Under some of the specimen EPLI forms used as examples here, coverage applies to the
claims made by “employees,” which is defined to mean a current employee or prospective
employee. However, employment-related claims can be made by third parties who are not
employees or prospective employees. For example, a regular customer or vendor of the insured
can be harassed by an employee of the business. Thus, some of the specimen policies allow for
“elective” coverage which would extend to such third-party claims.
Typically, “insured persons” include only officers and directors of the insured. Some
EPLI forms include the “past, present, or future employee” of the insured as an insured (if sued
in that capacity). Some EPLI policies expand that definition to include “an Independent
Contractor working for an Insured Entity, but only while acting in his or her capacity as such and
only to [the] extent that such Insured Entity agrees to indemnify the Independent Contractor in
the same manner as to the Insured Entity’s employees for liability arising out of a Claim.”
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Finally, most EPLI policies include defense costs within the limit of liability. What this
means is that defense costs “erode” the limit of liability. As the litigation progresses, the insured
has less coverage available to pay the cost of any settlement or judgment.
Of course, if the claim is successfully defended, and the limit is not exhausted through
defense costs, this erosion is of little concern. However, if the claim has merit, and indemnity
will be required, the interest of the insured would be to resolve the claim quickly so as to
preserve the limit and avoid erosion through payment of defense costs.
The insurer, on the other hand, may be less willing to pay settlement costs until its
investigation is complete and/or discovery is concluded in any litigation. This disparity of
interests can lead to conflict and defense counsel is often caught in the middle of that conflict.
On that topic, most EPLI policies give the insurer the “right” to defend covered claims.
This means that the insurer has the right to designate defense counsel and that the insured is
forced to accept designated counsel. Under those circumstances, substantial tensions can arise.
2.

The Coverage Grant

Most EPLI policies provide coverage for “loss” arising from a “claim” for a “wrongful
act” by an insured (sometimes called a “employment practices wrongful act”). The term “loss”
is generally defined to include such things as compensatory damages (including front pay and
back pay), pre- and post-judgment interest, costs, and, in some cases, punitive damages,
multiplied damage awards (e.g., treble damages), and/or liquidated damages.
Excluded from the word “loss” would be taxes, fines, or penalties; non-monetary relief
(e.g., compliance with an injunction, mandatory training, etc.); employment benefits; future
compensation for anyone hired, promoted, or reinstated as a result of the claim; costs associated
with providing ADA accommodation; and other non-monetary or uninsurable damages.
The term “wrongful act” is generally defined to include such things as:












Wrongful dismissal, discharge, or termination;
Wrongful failure or refusal to employ or promote;
Wrongful discipline or demotion (including failure to grant tenure);
Negligent employment evaluation;
Wrongful deprivation of career opportunity;
Sexual or other workplace harassment (including bullying);
Employment discrimination, including discrimination based upon age, gender, race,
color, national origin, religion, creed, marital status, sexual orientation or preference,
gender identity or expression, and gender makeup;
Refusal to submit to genetic makeup testing, pregnancy, disability, HIV or other health
status;
Retaliation;
Breach of any oral, written, or implied employment contract; and
Violation of FMLA.
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Some EPLI policies extend coverage for the following, if alleged in addition to or as part
of a “wrongful act” claim:






Infliction of mental anguish or emotional distress;
Failure to create, provide for, or enforce adequate or consistent employment-related
policies and procedures;
Negligent retention, supervision, hiring, or training;
Invasion of privacy, defamation, or misrepresentation; and
Data privacy “wrongful acts.”

It should be noted that some EPLI policies are more restrictive in what constitutes a
“wrongful act.” Some limit that term to traditional employment-related claims such as wrongful
termination, discrimination, harassment, retaliation, and “workplace torts,” such as employmentrelated defamation, invasion of privacy, false imprisonment, and wrongful discipline. Again,
there is significant disparity in policy language on this issue.
The breadth of the “examples” of “employment-related acts” is likely to reduce the
number of disputes over whether the event at issue is “employment-related.” As noted above,
this was a consistent issue with the ERP Exclusion. That said, the specificity of acts will likely
support the argument that an “employment-related” act must either be mentioned or must be very
similar to those that are mentioned in order for coverage to apply. It should also be noted that
EPLI policies do not always have the “catch-all” description used in the ERP Exclusion (i.e.
“Employment-related practices, policies, acts or omissions, such as . . .”)
3.

Exclusions and Limitations

Typically, claims for “bodily injury,” “property damage,” and the “personal and
advertising injury” offenses of false arrest or imprisonment, malicious prosecution, wrongful
entry or eviction, and, in some cases, defamation are excluded except with regard to that aspect
of “bodily injury” that results from mental anguish or emotional distress and/or “personal and
advertising injury” offenses that arise out of an “employment practices wrongful act.” The intent
of this exclusion is to carve out the coverage that remains under a CGL Form after application of
the ERP Exclusion. EPLI policies do provide additional, broader coverage than the CGL Form,
but, at a minimum, would be seen as a replacement for coverage deleted under the CGL Form.
Additional exclusions include the following:







Wage and hour violations;
Breach of independent contractor agreements;
Labor law violations such as improper conduct in a labor dispute and/or violation of a
collective bargaining agreement;
Obligations assumed for the liability of others (e.g. indemnity agreements);
Amounts owed for unpaid wages, Workers’ Compensation benefits, unemployment
compensation, disability benefits, or Social Security benefits; and
ERISA violations.
11

The ISO EPLI policy form contains 10 exclusions. Some are similar to those found in
most EPLI forms, while others are not. These include the following:
1.

Criminal, Fraudulent, or Malicious Acts
An insured's liability arising out of criminal, fraudulent, or malicious acts or
omissions by that Insured, or arising out of that insured's knowing acquiescence
or failure to act, or instruction, direction, or approval given to another
concerning such acts or omissions.

2.

Violation of Laws Applicable to Employers
A violation of your responsibilities or duties required by any other federal,
state or local statutes, rules or regulations, and any rules or regulations
promulgated therefore or amendments thereto, except for the following: Title
VII of the Civil Rights Act of 1964 and amendments thereto, the Age
Discrimination in Employment Act, the Equal Pay Act, the Pregnancy
Discrimination Act of 1978, the Immigration Reform Control Act of 1986, and
the Family and Medical Leave Act of 1993 or any other similar state or local
statutes, rules, or regulations to the extent that they prescribe responsibilities
or duties concerning the same acts or omissions.

3.

Strikes and Lockouts
'Injury' to any striking or locked-out 'employee,' or to an 'employee' who has
been temporarily or permanently replaced due to any labor dispute.

4.

Sexual Harassment
Liability of that insured who commits a 'sexual harassment' offense.
This exclusion does not affect our duty to defend that insured prior to
determining, through the appropriate legal processes, that that insured has
committed a 'sexual harassment' offense, other than an assault or battery.

5.

Employment Termination or Relocation Due to Business Decisions
'Injury' arising out of termination of employment, job relocation, or reassignment, if the
action is taken for one of these reasons:





You have filed for bankruptcy protection, or you are placed in receivership or
liquidation.
You have merged with or been acquired by another business entity.
You have closed an operation or a business location.
Your business location is partly closed or the size of an operation must be reduced
because of fire or other disasters beyond your control.

12

6.

Intentional Injury
Liability of that insured who commits an act of intentional 'discrimination' or
coercion.
This exclusion does not affect our duty to defend that insured prior to
determining, through the appropriate legal processes, whether the insured
committed such act.

7.

Retaliatory Actions
Liability arising out of an insured's retaliatory action against a person because the
person has:





III.

Declined to perform an illegal or unethical act;
Filed a complaint with a governmental authority or a 'suit' against you or any other
insured in which damages are claimed;
Testified against you or any other insured at a legal proceeding; or
Notified a proper authority of any aspect of your business operation that is illegal.

COVERAGE ISSUES AND PRACTICE TIPS

A fair amount of case law has been developed which interprets the ERP Exclusion.
Given the history of EPLI coverage, and the way in which EPLI coverage is defined, it is likely
that a court will view EPLI coverage to be the “mirror image” of the exclusion, at a minimum.
That is, EPLI coverage should be viewed as providing coverage for whatever is excluded under
the CGL Form by the ERP Exclusion.
This is not to say that EPLI coverage applies to all employment-related claims. EPLI
coverage has exclusions and what it excludes likely would not be covered under the CGL Form,
regardless of the ERP Exclusion. Economic loss caused by violations of an employment contract
or labor laws, for example, would not constitute “property damage” and would not be covered
under the CGL Form or BOP. Compliance with orders for injunctive relief, costs incurred by the
insured to provide ADA accommodations and the like, would also not be covered under the CGL
Form or BOP.
Thus, one should not jump to the conclusion that everything excluded under a general
liability policy with an ERP Exclusion is now covered under the EPLI policy. The more
accurate way of summarizing the interrelationship between these coverage forms is to say that
everything that would be covered under a general liability policy but for the ERP Exclusion is
likely covered under the EPLI policy.
Beyond this, it is difficult to predict how the courts will react to EPLI coverage or even
what issues may arise. While litigation over the ERP Exclusion may give some insight, EPLI
coverage is specifically broader that the ERP Exclusion. Additionally, coverage grants are
interpreted in favor of the insured. Columbia Heights Motors, Inc. v. Allstate Ins. Co., 275
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N.W.2d 32, 36 (Minn. 1979) (Any “ambiguity must be resolved in favor of the insured.”)
However, exclusions are construed strictly against the insurer. Thommes v. Milwaukee Ins. Co.,
641 N.W.2d 877, 880 (Minn. 2002); American Family Ins. Co. v. Walser, 628 N.W.2d 605, 613
(Minn. 2001); and Bob Useldinger & Sons, Inc. v. Hangsleben, 505 N.W.2d 323, 327
(Minn.1993).
Thus, it is unlikely that the same ERP issues will arise and disputes will like center over
whether the event triggers one of the specifically identified “employment related” acts and/or
whether exclusions apply to the unique facts of the claim at issue. The author also anticipates
litigation over whether “claims made” coverage has been triggered and conflict issue given the
fact that legal expense erodes the limit.
2421704.1
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I.

INTRODUCTION

The Family and Medical Leave Act (“FMLA”) is designed “to balance the demands of the
workplace with the needs of families, to promote the stability and economic security of families,
and to promote national interests in preserving family integrity” and “to entitle employees to take
reasonable leave for medical reasons, for the birth or adoption of a child, and for the care of a
child, spouse, or parent who has a serious health condition.” 29 U.S.C. § 2601(b).
II.

COVERAGE UNDER THE FAMILY AND MEDICAL LEAVE ACT
A.

Covered Employers

Employers who employ 50 or more employees (for 20 or more workweeks during the preceding
or current calendar year) must follow the FMLA’s requirements.
B.

Eligible Employees

Only eligible employees are entitled to the FMLA’s protections.


The employee must be employed by a covered employer and work at a worksite within
75 miles of which that employer employs at least 50 people;



The employee must have worked at least 12 months (which do not have to be
consecutive) for the employer prior to the leave request; and



The employee must have worked at least 1,250 hours during the 12 months immediately
before the date FMLA leave begins.
FMLA UPDATE

Germundson v. Armour-Eckrich Meats, L.L.C., 276 F. Supp. 3d 911 (N.D. Iowa 2017).
The plaintiff woke up to a call in the middle of the night informing her that her son had been shot
in the stomach, had been hospitalized, and that things “did not lot good.” Between 3:00 am and
5:00 am that morning, the plaintiff continually attempted to contact the production plant at which
she worked. Upon reaching the employer’s HR manager, the plaintiff was informed that she
could not use sick leave to miss work because her son was over 18 years old and not disabled.
The HR manager informed her that if she did not report to work that day, she would reach seven
occurrences and the employer would fire her. The plaintiff stayed at the hospital with her son
and was terminated the same day.
In the ensuing FMLA lawsuit, the employer moved to dismiss the plaintiff’s claim, arguing that
she was not an eligible employee because she had not worked 1,250 hours during the preceding
12 months. The parties’ respective calculations differed by 40.8 hours, with the plaintiff
claiming she worked 1,250.4 hours and the employer claiming she worked 1,209.6 hours during
the preceding 12 months.
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The court sided with the employer, concluding that the following hours should not be counted
toward the 1,250-hour requirement:



The time between the plaintiff “punching-in” and actually starting work at the beginning
of her shift.
The hours the plaintiff spent at (or traveling to and from) medical appointments due to
work-related injuries which were not during normal working hours or were during the
plaintiff’s medical leave (the time spent at medical appointments for work injuries during
working hours did count toward the 1,250).

Based on the exclusion of the above hours (and inclusion of others), the court concluded that the
plaintiff had worked 1,213.6 hours during the prior 12 months, and was therefore ineligible for
FMLA leave.
C.

Employee Required to Give Notice

The employee “does not need to expressly assert rights under the Act or even mention the FMLA
to meet his or her obligation to provide notice, though the employee would need to state a
qualifying reason for the needed leave.” 29 C.F.R. § 825.301(b). The employee needs to explain
the reasons for the leave so as to allow the employer to determine whether the leave is qualified.
Id. And, “[i]f the employee fails to explain the reasons, leave may be denied.” Id.
FMLA UPDATE
Garrison v. Dolgencorp, LLC, 2017 U.S. Dist. LEXIS 200578 (W.D. Mo. Dec. 6, 2017).
In Garrison, the employee suffered from, among other things, anxiety, depression, and
headaches. Shortly after one of many visits to the doctor, the employee exchanged a series of
text messages with her supervisor regarding a possible leave of absence. When asked when she
wanted to take leave, the employee responded (via text):
When ever u guy's [sic] get back from your vacation so it’s not putting u in a
bind[.] I hate to even do this but it’s this way and try to figure out what all is
wrong with me or quit[,] and I really don’t want that[.] I went to the dr today
again and this is what me[,] bo [the employee’s husband,] and dr decided was the
best and easiest way[.]
The two exchanged several additional texts, but none were more enlightening.
Ultimately, the employee resigned and filed an FMLA interference claim. In granting the
employer summary judgment, the court concluded that the employee did not give sufficient
notice to the employer of the reason for the leave or when she anticipated returning. In reaching
its holding, the court explained that the employee should have followed the process for
requesting FMLA leave as set forth in the employee handbook, and that the supervisor’s prior
knowledge of the employee’s medical condition did not mean the supervisor was aware that the
employee’s conditions were of a serious nature and may require FMLA leave.
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III.

MEDICAL CERTIFICATIONS

Normally, an employer has 5 business days to request certification from an employee after the
employee’s request for leave. 29 C.F.R. § 825.305(b). The employer can request certification at
a later date “if the employer later has reason to question the appropriateness of the leave or its
duration.” Id. The employee must respond to the request within 15 days “unless it is not
practicable under the particular circumstances to do so despite the employee’s diligent, good
faith efforts.” Id.
The FMLA, its regulations, and the interpreting case law impose obligations upon both the
employee and employer in connection with medical certifications. For example, an employee
cannot falsify his/her medical certification.
FMLA UPDATE
Wheat v. Union Pac. R.R., 2017 U.S. Dist.. LEXIS 167471 (W.D. Mo. June 19, 2017).
In Wheat, the employee requested intermittent FMLA leave due to his wife’s serious health
condition. In detailed fashion, the portion of the FMLA certification purportedly completed the
wife’s health care provider stated that the employee’s wife was incapacitated three to six times
per month for one to two days at a time, that the current treatment plan would last for one year,
and that the wife was unable to care for her basic medical and personal needs and her husband
was “needed to provide care due to illness.”
After granting the employee FMLA leave, the employer contacted the doctor who allegedly
signed the certification. However, the doctor had no record of issuing the certification and
ultimately denied any involvement in the certification. In fact, the doctor had not seen the wife
in more than two months and there were no planned follow-up visits. The doctor’s denial of any
involvement in the FMLA certification process understandably triggered a full investigation by
the employer. Upon learning of the investigation, the employee and his wife refused to fess up
to their ruse, and instead visited the doctor and demanded that he write a letter stating that he
completed the certification or, alternatively, issue a new certification altogether. Upon the
doctor’s refusal, the employee and his wife “became belligerent” and only left after the doctor
threatened to call the police. Ultimately, the employee was terminated.
In dismissing the ensuing lawsuit brought by the employer, the court explained, in no uncertain
terms: “Cases from across the country hold that an employer is justified in terminating an
employee who has either submitted falsified paperwork or otherwise committed fraud in
connection with his FMLA leave.”
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On the other hand, an employer cannot simply choose to surveil an employee rather than seek a
medical certification.
FMLA UPDATE
Walker v. City of Pocatello, 2018 U.S. Dist. LEXIS 17618 (D. Idaho Jan. 31, 2018).
The plaintiff in Walker was an officer in the city’s police department, and was tasked with
investigating several fellow officers’ alleged access to pornography on work computers. Fast
forward several years later, and one of those fellow officers became police chief. Shortly
thereafter, the plaintiff requested and was granted FMLA leave. The police chief, however,
doubted the validity of the plaintiff’s medical condition. Rather than request a medical
certification, the police chief instead placed the plaintiff under surveillance, tracking his
movements and surveilling his activities on his own property by setting up a police surveillance
cameras on his neighbor’s fields.
Ultimately, the court denied the city’s motion for summary judgment on the plaintiff’s FMLA
interference claim. Despite the fact that the plaintiff was not denied any FMLA benefits, the
court explained “the statutory and regulatory language of FMLA makes clear that where an
employee is subjected to negative consequences . . . simply because he has used FMLA leave,
the employer has interfered with the employee’s FMLA rights . . . There is a genuine issue of
material fact as to whether the [the city and police chief’s] invasive surveillance of [the
plaintiff’s] private activities would ‘chill’ his use of FMLA.”
IV.

EMPLOYEE LEAVE ENTITLEMENT UNDER THE FMLA

Generally speaking, the FMLA provides for up to 12 weeks of leave based on certain triggering
events and up to 26 weeks of leave to care for a military service member during a 12-month
period. This leave may be taken as a block of time, on an intermittent basis, or reduced leave
(e.g. full-time to part-time). 29 C.F.R. §§ 825.202; 825.203.
A.

Twelve Weeks’ Entitlement

An eligible employee is entitled to up to 12 weeks FMLA leave during a 12-month period for the
following reasons:
 Birth and care of the employee's child, within one year of the birth;
 Placement with the employee of a child for adoption or foster care, within one year of
the placement;
 Care of an immediate family member (spouse, child, parent) who has a serious health
condition;
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 For the employee's own serious health condition that makes the employee unable to
perform the essential functions of his or her job and that requires continuing treatment by
a health care provider; and
 Any qualifying exigency arising out of the fact that the employee’s spouse, son,
daughter, or parent is on active duty or has been notified of an impending call or order to
active duty in the U.S. National Guard or Reserves.
FMLA UPDATE
Curtis v. Nucor Corp., 713 F. App’x 520 (8th Cir. 2018).
The employee in Curtis injured his knee while hunting on October 19, 2013. The timeline that
follows is important:




The employee notified his supervisor that he was unable to work during his four-day shift
from October 22 to 25.
The employee first saw a doctor on October 28, nine days after the injury. The doctor
diagnosed the employee with “left knee pain.”
The employee did not return to the doctor for over two months.

After leaving his October 28 doctor’s appointment, the employee delivered a note to his
employer excusing him from work. Suspicious that the employee was walking perfectly fine, the
employer sought a second opinion and scheduled an appointment for the employee with a
different physician. The employee refused, and the employer terminated his employment, citing
the four-day absence from October 22 to 25.
Citing the Federal Regulations in the employee’s subsequent FMLA claim, the Eighth Circuit
Court of Appeals explained that “a serious health condition requires continuing treatment by a
health care provider.” The Regulations further provide that “continuing treatment” for an acute
condition requires that the first in-person treatment visit take place within seven days of the first
day of incapacity. For a chronic condition, “continuing treatment” requires periodic visits at
least twice per year to treat a condition.
Analyzing the timeline above, the Eighth Circuit concluded that the employee did not seek
continuing care for an acute condition because he did not visit a health care provider within
seven days of the date of incapacity. And, the employee did not seek continuing care for a
chronic condition because his FMLA certification specifically stated that his condition would not
require treatment visits twice per year. In light of these findings, the Eighth Circuit affirmed the
dismissal of the employee’s FMLA action.
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Additionally, it is critical that the employee’s absences be related to the serious health condition
which underlies the FMLA certification.
FMLA UPDATE
Bertig v. Julia Ribaudo Healthcare Grp., LLC, 2017 U.S. Dist. LEXIS 179978 (M.D. Pa. Oct.
31, 2017).
In Bertig, the employee was certified for FMLA leave based upon bladder cancer and asthma.
During a 12-month period, the employee incurred a total of 13 absences. However, the majority
of the absences related to other health issues faced by the employee, including foot pain; a stress
fracture in her foot; an upset GI; diarrhea and a temperature; stomach cramps; a sore throat;
dizziness; and a common cold.
In dismissing the employee’s FMLA claim, the court concluded:
Plaintiff was entitled to take leave for [cancer and asthma] under the FMLA, as
she had done in 2012 for a brief time period. However, by plaintiff’s own
admission, most of her absences between April 2013 and April 2014 were
unrelated to her asthma and were unrelated to her bladder cancer . . . FMLA
qualified absences aside, plaintiff still missed ten days of work for miscellaneous
reasons—three absences more than allowed by defendants prior to termination.
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B.

Intermittent Leave

Leave may also be taken on an intermittent basis or as reduced leave if there is “a medical need
for leave and . . . such medical need can be best accommodated through an intermittent or
reduced leave schedule.” 29 C.F.R. § 825.202(b).
FMLA UPDATE
Harrell v. Handi Med. Supply, Inc., 2017 U.S. Dist. LEXIS 159602 (D. Minn. Sept. 28, 2017).
The plaintiff in Harrell was granted intermittent FMLA from approximately 2013 until her
termination in 2015 in order to assist her spouse with a serious mental health illness. She did not
experience any resistance from the employer when she took leave. However, in approximately
August of 2015, when confronted about workplace changes, the plaintiff responded by throwing
her badge in her purse, yelling at co-worker, and allegedly using profanity. Despite her outburst,
the plaintiff was again granted intermittent FMLA leave. Three days later, the employer issued
written discipline based upon the plaintiff’s profanity-ridden outburst. In the disciplinary
meeting, the plaintiff was dismissive, refused to take responsibility for her actions, and
ultimately disparaged the mission of the company. Based upon this reaction, the employer
terminated the plaintiff’s employment.
In the plaintiff’s ensuing FMLA discrimination and retaliation claim, the court refused to grant
the employer summary judgment. The court explained that the temporal proximity between the
plaintiff’s intermittent leave and the adverse action (three days), coupled with her manager’s
allegedly “aggressive” response regarding FMLA leave request, was enough to send the
plaintiff’s claim to a jury.
V.

REINSTATEMENT

An employee returning from FMLA leave must be either “restored by the employer to the
position of employment held by the employee when the leave commenced” or “restored to an
equivalent position with equivalent employment benefits, pay, and other terms and conditions of
employment.” 29 U.S.C. § 2614(a). A different position is considered an “equivalent” if it is
“virtually identical” to the employee’s previous position. 29 C.F.R. § 825.214(a).
FMLA UPDATE
McGuire v. Atkinson, 2018 U.S. Dist. LEXIS 1581 (W.D. Ark. Jan. 4, 2018).
The plaintiff in McGuire requested and was granted FMLA leave due to neck surgery. In total,
the employer provided the plaintiff the full twelve weeks of leave. When plaintiff failed to
return to work following twelve week period, he was terminated.
In disposing of the plaintiff’s FMLA claims, the court explained in no uncertain terms that the
plaintiff “was not entitled to restoration at the end of his FMLA leave period because . . . he was
still unable to perform the essential functions of his job.”
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VI.

TYPES OF FMLA CLAIMS

The Eighth Circuit recognizes three types of FMLA claims: (1) entitlement, (2) discrimination,
and (3) retaliation. Each of these categories is regularly litigated in the Eighth Circuit.
A.

Entitlement/Interference Claims

An entitlement claim arises when an employer refuses to authorize leave under the FMLA or
takes other action to avoid responsibilities under the FMLA. Teetor v. Rock-Tenn Servs., 2017
U.S. Dist. LEXIS 162179 (E.D. Mo. Oct. 2, 2017). In an entitlement claim, previously called an
interference claim, an employee must only show that s/he was entitled to the benefit denied. Id.
Although an employer may not terminate an employee to avoid its responsibilities under the
FMLA, an employer may terminate an employee for reasons unrelated to the FMLA leave.
However, the employer must demonstrate that the reason for termination is truly unrelated to the
FMLA leave.
FMLA UPDATE
Teetor v. Rock-Tenn Services, 2017 U.S. Dist. LEXIS 162179 (E.D. Mo. Oct. 2, 2017).
The plaintiff in Teetor suffered from, among other things, chronic obstructive pulmonary
disease, asthma, and emphysema. Shortly after the her toes turned black and she had difficulty
breathing and standing, the plaintiff informed her employer that she needed to take an extended
leave of absence and requested FMLA leave. The employer granted the plaintiff’s request;
however, less than one month later, the employer terminated the plaintiff’s employment for
performance reasons. Specifically, prior to her leave, the plaintiff was placed on a performance
improvement plan. At summary judgment, the employer attempted to invoke the PIP as the true
reason for the plaintiff’s termination. The court rejected the employer’s argument, noting that
plaintiff was discharged before the expiration of the PIP. Thus, “[g]iving the benefit of
reasonable inferences which can be drawn, a factual issue exists with regard to the articulated
reason for Plaintiff's discharge vis a vis Plaintiff's exercise of her FMLA rights.”
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FMLA UPDATE
Diamond v. American Family Insurance Co., 2017 U.S. Dist. LEXIS 185611 (W.D. Mo. Nov.
9, 2017).
In Diamond, the plaintiff discussed FMLA leave with employer and later formally requested
FMLA leave. The employer granted the plaintiff’s request, but terminated the plaintiff shortly
thereafter, claiming that the plaintiff falsified records regarding client phone calls. Specifically,
the plaintiff notated several calls in client files which were not substantiated by the records of his
desk telephone. At his disciplinary meeting, the plaintiff explained that he made the phone calls
from other desks and from his cell phone. Based upon this explanation, the court concluded that
the employer “failed to sufficiently establish the existence of a lawful reason [for the
termination] unrelated to Plaintiff's assertion that he was planning to take FMLA leave.”
Likewise, an employer may terminate an employee for abusing a benefit to which he/she is not
truly entitled.
FMLA UPDATE
Jackson v. BNSF Railway Company, 2017 U.S. Dist. LEXIS 121636 (N.D. Tex. Aug. 1, 2017).
After the plaintiff experienced a “breakdown” at work, she sought and was granted FMLA leave.
However, only one week into her leave, the plaintiff attended a Beyoncé concert in the
defendant’s luxury suite. This ability to rock out to Beyoncé raised red flags for the defendant’s
human resources personnel, who believed the plaintiff may be abusing her FMLA leave.
Ultimately, the defendant terminated the employee after she failed to respond to inquiries
regarding her attendance at the concert.
In the subsequent FMLA interference action, the court ruled in favor of the employer,
explaining:
[T]he summary judgment evidence is that defendant suspected plaintiff of
committing fraud, that is, claiming a benefit to which she was not entitled.
Defendant attempted to investigate, but plaintiff refused to cooperate, leading to
her termination. Defendant’s honest suspicion of abuse is sufficient to defeat
plaintiff's substantive FMLA rights.

2731796.v1

9

B.

Discrimination Claims

Discrimination claims arise when an employer takes an adverse employment action against an
employee because the employee exercised her/his FMLA rights. Such claims are analyzed under
the McDonnell Douglas burden-shifting analysis. To establish a prima facie case of FMLA
discrimination, an employee must show: (1) that s/he engaged in activity protected under the
FMLA, (2) that s/he suffered a materially adverse employment action, and (3) that a causal
connection existed between her/his action and the adverse employment action. If the employee
can satisfy her/his prima facie case, the burden shifts to the employer to articulate a legitimate,
non-discriminatory reason for the adverse employment action. Thereafter, the ultimate burden
shifts back to the employee to demonstrate that the reason proffered by the employer is a pretext
for unlawful discrimination.
FMLA UPDATE
Nekich v. Wisconsin Central Ltd., 2017 U.S. Dist. LEXIS 190627 (D. Minn. Nov. 17, 2017).
In Nekich, the employee, who worked as a rail traffic controller, failed to stop a train to facilitate
recrewing, which forced the train to stop at a remote location to recrew and caused significant
delays down the line. Apparently anxious due to his mistake, he informed his supervisor that he
was “upset” and could not dispatch trains any more that day. After the plaintiff left work, his
supervisor informed the company’s labor relations office that it would be opening up three
investigations into the plaintiff’s conduct. The next day, the employee was informed that he was
not eligible for FMLA because he was out of service pending the investigations. Ultimately, the
investigations resulted in suspension and subsequent termination due to the plaintiff’s failure to
stop the train, as well as insubordination and abandoning his desk.
Applying the McDonnell Douglas burden-shifting framework to the plaintiff’s ensuing FMLA
discrimination claim, the court granted summary judgment in favor of the employer. The parties
agreed that the employee (1) engaged in a protected activity and (2) suffered an adverse
employment action when he was terminated; however, employer argued that there was no causal
connection between the protected activity and the adverse action, and that employee could not
establish pretext. The court found that the temporal proximity between the protected activity and
the adverse action was “very close” (three weeks), and therefore, under Eighth Circuit precedent,
established a causal connection. However, the court found no evidence of pretext. Specifically,
the court rejected employee’s argument that the investigation surrounding his suspension was a
sham.
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FMLA UPDATE
Roys v. Upper Iowa University, 2017 U.S. Dist. LEXIS 131380 (N.D. Iowa Aug. 17, 2017).
In Roys, the Defendant University terminated the plaintiff approximately four months after her
return from FMLA leave. The University cited poor performance, failure to attend mandatory
meetings, and delay in responding to the FBI regarding a student background check.
In granting summary judgment in favor of the employer, the court’s analysis turned on pretext.
The employee argued that the temporal proximity of her termination to her FMLA leave, the
University’s failure to follow its own handbook, and the fact that her overall absences before and
after her FMLA leave did not change dramatically all suggested discriminatory pretext. The
district court rejected these arguments. First, nearly all of the events the employee cited occurred
more than one month after she returned from FMLA leave. Second, there was no evidence that
the University deviated from its normal application of the employee handbook. Third, the court
concluded that the employee’s absences after she returned from FMLA leave impacted her work
to a greater degree than they did before her leave. For these reasons, the court concluded that the
employee failed to establish pretext and dismissed the employee’s FMLA discrimination claims.
C.

Retaliation Claims

Like an FMLA discrimination claim, the McDonnell Douglas burden-shifting analysis applies to
FMLA retaliation claims. To make out a prima facie case of retaliation under the FMLA, an
employee must initially show: (1) that s/he exercised rights afforded by the FMLA; (2) that s/he
suffered an adverse employment action; and (3) that there was a causal connection between her
exercise of rights and the adverse employment action. If the employee makes this initial
showing, the burden shifts to the employer to establish a legitimate, non-discriminatory reason
for the adverse employment action. If the employer does so, the ultimate burden shifts back to
the employee to establish that the articulated reason is pretext for unlawful retaliation.
FMLA UPDATE
Lovelace v. Washington University School of Medicine, 2017 U.S. Dist. LEXIS 186746 (E.D.
Mo. Nov. 13, 2017)
Following FMLA leave, the plaintiff in Lovelace was accused of making racist comments about
her coworkers. Subsequently, following a performance review, the plaintiff was visibly upset at
her cubicle. Upon her supervisor approaching the plaintiff’s cubicle to check on her, the plaintiff
jumped up and loudly exclaimed: “don’t touch me,” “get away from me,” and “you’re evil.” As
a result of the incident, the employer discharged the plaintiff.
After her discharge, the plaintiff brought an FMLA retaliation lawsuit, alleging that she was
terminated because of her use of FLMA leave. The court found that the plaintiff failed to meet
even her initial burden of showing a causal connection between her FMLA leave and a
materially adverse employment action. The court explained that intervening time and events
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negated any such causal connection. Specifically, approximately nine months passed between
the plaintiff’s FMLA leave and her termination, thereby severing any causal link which could be
inferred by temporal proximity. Moreover, the plaintiff was terminated because she failed to
accept criticism, yelled at a supervisor, and disrupted her co-workers. Even if she could establish
a prima facie case, the plaintiff introduced no evidence tending to establish that this reason for
termination was pretext for unlawful retaliation. Accordingly, the court dismissed the plaintiff’s
FMLA retaliation claim.
FMLA UPDATE
Davis v. Kimbel Mechanical Systems, 322 F.R.D. 470 (W.D. Ark. October 25, 2017).
In Davis, the employee alleged that she was retaliated against based upon adverse employment
actions which actually took place before her request for FMLA leave. The Court swiftly
disposed of the plaintiff’s claims: “Allowing an event that took place at least five months prior to
an FMLA request to constitute retaliation for that request is illogical.”
D.

Damages

Violations of the FMLA can lead to significant damages including back pay, lost benefits, front
pay, and liquidated damages (i.e., double damages).
FMLA UPDATE
Boadi v. Center for Human Development, Inc., 2017 U.S. Dist. LEXIS 153847 (D. Mass. Sept.
21, 2017).
In Boadi, the employee became hospitalized due to a mental health condition, and remained
incapacitated for more than a week. To ensure she did not lose her job, the employee’s son
informed the employer, including the Vice President of HR, of his mother’s condition on at least
four occasions during the one-week period of incapacitation. Despite the repeated notices, the
defendant terminated the employee as a “no call/no show” when she failed to personally notify
the defendant of her continued absences.
At trial, the jury found that the employer violated the FMLA, and awarded the employee
$141,000.00 in lost wages and benefits, plus interest accruing during the four year period
following the commencement of the lawsuit. Additionally, the court found that the employer
failed to act in good faith or with objective reasonableness and awarded liquidated damages,
which doubled the employee’s $141,000 award.
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E.

Statute of Limitations

Congress created a two-tiered statute of limitations for FMLA claims. Generally, the
statute of limitations for an FMLA violation is “not later than 2 years after the date of the last
event constituting the alleged violation for which the action is brought.” 29 U.S.C. § 2617(c)(1).
However, where an employer engages in a “willful violation” of the FMLA, the statute of
limitations is extended to three years. 29 U.S.C. § 2617(c)(2). The FMLA itself does not define
willful, but the Eighth Circuit has held an FMLA violation is willful where “the employer either
knew or showed reckless disregard for the matter of whether its conduct was prohibited by
statute.” Hanger v. Lake Cty., 390 F.3d 579, 582 (8th Cir. 2004).
FMLA UPDATE
Tognozzi v. Mastercard Int'l Inc., 2017 U.S. Dist. LEXIS 77299 (E.D. Mo. May 22, 2017).
The employee in Tognozzi worked as a Vice President/Senior Business leader of Financial
Analysis for MasterCard. In July 2014, the employee had hand surgery which caused constant,
extreme pain and affected her ability to type and drive a car. When the employee approached her
supervisor about taking FMLA leave, the supervisor discouraged leave and instead discussed her
own experience recovering from surgery, during which she did not take leave. Based on this
discussion, the employee did not take leave for fear of retaliation. Unfortunately, the employee’s
medical condition did not improve. In October 2014, upon the advice of her doctor, the
employee took three months’ FMLA leave to address her deteriorating health problems, which
included severe hair loss, weight loss, an unexplained rash, and loss of sleep. At the time of her
leave, she was not advised of any performance deficiencies or intent to terminate her
employment at any point during her leave. However, on the same day she returned to work form
her FMLA leave, MasterCard terminated her employment.
In November 2016, the employee commenced an FMLA retaliation lawsuit. The employer
moved to dismiss the claim based solely on the pleadings, arguing that the plaintiff’s claim was
based upon the July 2014 discouragement of her supervisor, but the complaint was not filed
within the two year statute of limitations. The court rejected this argument, explaining that the
general two year statute of limitations period would be extended if the employee could establish
that the employer engaged in a willful violation of the FMLA. The court further explained that
the supervisor’s comments alone could support a finding of willfulness:
Construing the facts in [the employee’s] favor, I conclude that she has alleged
enough to show that [the supervisor] demonstrated reckless disregard for whether
her conduct was prohibited. As a high level supervisor, and as someone who had
previously had surgery while employed, [the supervisor] would likely have
known of [the employee’s] rights under the FMLA. Accordingly, the allegations
in the complaint are sufficient, at this stage, to invoke the three-year statute of
limitations.
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VII.

CONCLUSION

As soon as you think you have the FMLA all figured out, a new set of facts presents itself and
new decisions are handed down by our courts. As highlighted above, the only reliable way to
stay abreast of the nuanced changes in the FMLA is to keep up-to-date on the latest fact patterns
and court interpretations.
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Harlow v. Dep’t of Human Services, 883 N.W.2d 561 (Minn. 2016).
In this case, the Minnesota Supreme Court held that data remains classified as public even if it is
duplicative of data stored elsewhere that is classified as private or confidential. The Court also held that
the absolute immunity privilege applies to a deputy commissioner but not to other lower ranking
government officials.
Harlow was employed as a psychiatrist at the Minnesota Security Hospital. His employment was
terminated after an incident in which a vulnerable adult patient who became violently uncooperative was
restrained in his room without his personal items and mattress, and in the nude. After the incident, the
hospital conducted an internal investigation that resulted in Harlow’s termination, and the Department of
Human Services (DHS) licensing division conducted a separate maltreatment investigation. After the
internal investigation was complete but while the maltreatment investigation was ongoing, the hospital
administrator and a DHS deputy commissioner were interviewed for a news report on Minnesota Public
Radio (MPR) and commented on the decision to terminate Harlow’s employment, and the hospital
administrator sent a staff memo commenting on the situation. A second MPR report with additional
comments was aired after the maltreatment investigation was complete.
Harlow sued DHS for defamation and violations of the Minnesota Government Data Practices Act. The
agency sought summary judgment, arguing that the data was classified as public data under the
personnel data statute, Minn. Stat. § 13.43, and that the DHS employees were protected from the
defamation claim by absolute or qualified privilege. The district court denied summary judgment in
favor of the agency, but the Court of Appeals reversed, concluding that data classified as public under
Minn. Stat. § 13.43, subd. 2(a)(5), remain public even if simultaneously classified as confidential
investigative data under Minn. Stat. § 13.46, subd. 3.
The Supreme Court held that the employment investigation data initially was classified as private data
but that it was reclassified as public data under Minn. Stat. § 13.43, subd. 2(a)(5), after Harlow’s
termination. The Court noted that the investigation documented specific reasons for the termination and
was the basis for Harlow’s termination, and that the termination was the final disposition of the
employee investigation.
The Court further held that data classified as public data under Minn. Stat. § 13.43, subd. 2(a)(5),
remains classified as public data even though the data is duplicative of data in a maltreatment
investigation that is classified as confidential under another statute. The Court noted that the Data
Practices Act, which starts with the presumption that data is public unless classified otherwise, provides
the framework for this conclusion. According to the Court, this conclusion gives effect to both statutes:
Final disposition personnel data is classified as public under § 13.43 and ongoing maltreatment
investigation data is classified as confidential under § 13.46.
Harlow argued that some of the facts in the public statements came from the confidential maltreatment
report, not the final employee investigation, but the Court found that Harlow did not provide evidence
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support this argument, and observed that the statements could have been personal opinions or
impressions, which are not subject to the Data Practices Act because they are not government data.
Finally, the Court held that the deputy commissioner was entitled to the protection of absolute privilege
within the scope of their statutory job duties, but that the administrator of a state hospital was not
entitled to the same protection. According to the Court, the deputy commissioner “functions as a toplevel cabinet-equivalent official within the meaning of our case law.” The administrator, however, was
not a cabinet-level executive official and therefore was not protected by any statutory authority. The
Court remanded the question of the deputy commissioner’s qualified immunity claim.

KSTP-TV v. Metropolitan Council, 884 N.W.2d 342 (Minn. 2016)
The Minnesota Supreme Court held that video recordings from public buses are private personnel data
only if the videos are maintained exclusively for the purpose of monitoring or evaluating government
employees. The Court also held that that the timing of a data request can determine the data’s proper
classification.
In this case, KSTP-TV requested video recordings of two separate incidents that occurred on Metro
Transit buses. Metropolitan Council determined that the recordings were private personnel data and
denied the requests. An administrative law judge (ALJ) ruled that KSTP was entitled to the videos as
public data. The Minnesota Court of Appeals affirmed.
The Supreme Court was asked to determine whether the video recordings of the two incidents were
private personnel data or disclosable public data. The Metropolitan Council argued the recordings were
maintained for a variety of reasons, including public safety and management purposes as well as
personnel purposes “because the videos contain the recorded images and voices of the two bus operators
who were employees.” It argued that because some of the reasons the data were created or maintained
required the data to be classified as private, the data should be classified as private. KSTP argued that
because the government entity had multiple reasons to create or maintain the data, some of which were
not related to private personnel matters, the data is not created or maintained for a single purpose—
because the individual is an employee of the government entity—and should be classified as public. The
Court called this a “single-purpose reading” of the Data Practices Act and held that the single-purpose
reading is the better interpretation because it supports the Data Practices Act’s underlying purpose of
promoting public access and transparency. The single-purpose reading also avoids conflict among
various provisions of the Data Practices Act.
KSTP next argued that if the recordings were initially created for multiple reasons, some of which were
public, the recordings should be classified as public regardless of whether Metro Transit later tried to
maintain the recordings solely for private personnel reasons. The Court disagreed and instead focused on
why Metro Transit maintained the data, not why the data was initially created or collected. Metro Transit
4

buses are each equipped with digital-recording systems that automatically record and store video
recordings on a hard drive on the bus. The system automatically begins to record over the video
recordings when there is no more room on the hard drive, so if Metro Transit needs to retain a video
recording of a specific occurrence on a bus for a longer period, it must download the recording from the
hard drive on the bus and place it onto a DVD before the system erases it.
The Court’s analysis honed in on when the recordings were requested. The Court reasoned that during
the period that the records were initially maintained by Metro Transit on the bus’s hard drive, the
records were maintained for public safety reasons. When the videos were transferred to DVDs to be
maintained for other reasons, if they were maintained solely for personnel purposes, then the video
recordings were properly classified as private personnel data. Therefore, the Minnesota Supreme Court
reversed and remanded the case back to the ALJ for further proceedings to determine “whether the
recording . . . was ‘maintained’ by Metro Transit exclusively for a personnel purpose at the time KSTP
made its request to access the data.”

Burks v. Metropolitan Council, 884 N.W. 2d 338 (Minn. 2016)
This case also involved a video recording made on a Metro Transit bus. Robert Burks was a Metro
Transit passenger when he had an altercation with a bus driver while he was trying to board the bus. The
digital recording system on the bus recorded the encounter. As with other Metro Transit recording
systems, the system records and holds up to 330 hours of video on the bus hard drive before the system
automatically records over the data. To retain a specific recording for a longer period, a Metro Transit
employee must download the recording from the hard drive on the bus and place it onto a DVD before
the system erases it.
Burks called Metro Transit’s complaint line the same day regarding the bus driver’s actions; Metro
Transit did not respond to Burks’s complaint. Through his attorney, Burks later requested a copy of the
video recording of the incident. Metro Transit responded that it would not release the video recording
without a court order because it considered the recording to be private personnel data on the driver. The
district court determined that the video recording was public data and the Court of Appeals affirmed.
Before the Supreme Court, the Metropolitan Council argued again that the data was classified private
personnel data on the bus driver and therefore could not be released. Burks argued that he was entitled to
access the video recording under Minn. Stat. § 13.04, subd. 3, because he was an individual subject of
the data.
The Supreme Court held that the Data Practices Act creates an explicit right of access in favor of the
individual subject of the data. The Court also held that the privacy rights of the bus driver did not
override Burks’s right to access data in which he was also the data subject. It found the question of
whether the data was classified as public data or as private personnel data on the driver irrelevant
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because the right of access granted to Burks as an individual subject of the data extends to both public
and private data in the underlying data.
To reach its conclusion, the Court discussed whether the phrase “the individual subject of the data”
(emphasis added) limits application of the right when there is more than one individual data subject, but
held that it does not because the right itself is to access stored private or public data on individuals.”
According to the Court, “the right extends to ‘the individual subject’—that is, the identifiable
individual—even if the data in question identifies other individuals.”

Advisory Opinion 17-001 ISD 2860 (Blue Earth Area Schools) (March 22, 2017)
A local blogger had independent knowledge that a teacher was charged with misdemeanor domestic
assault on May 15, 2016. The blogger made a data request to the School District asking whether the
teacher was allowed to teach following the May 15 incident or was placed on leave. The Superintendent
responded only that the School District was aware of a complaint related to the teacher and an
investigation was being conducted.
After several other data requests, the blogger made a request for “time card information or any other
data pertaining to payroll from the time period of May 16 through the end of the school year.” The
School District timely responded to the blogger and informed him that the data was classified as private
personnel data under Minnesota Statues Section 13.43 and, therefore is not accessible to him.
Minnesota Statues Section 13.43, subd. 2(a)(8) provides,
Payroll time sheets, or other comparable data used only to account for an employee’s work time
for payroll purposes, are public except to the extent that release of time sheet data would reveal
the employee’s reasons for the use of sick or other medical leave or other not public data.
The School District’s position was that the teacher’s payroll status that paralleled the period of time that
the requestor knew a complaint has been received and an investigation was pending was private
personnel data within the exception in Subdivision 2(a)(8) of “other not public data.”
The Commissioner concluded that the requestor should have access to the data, stating;
The data requester had knowledge of public information from the court record. His admitted
goal was to determine whether the subject of the court case was related to the complaint at the
school and whether either had a bearing on the work schedule/payment of the teacher. However,
when asked directly, the District repeatedly – and appropriately – declined to connect any
existing complaints against the teacher with the subject of the court case. Consequently, [the
requestor] was unable to link the subject of the court case directly to the subject of the complaint
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at the District. Thus, had the District simply provided [the requestor] access to public timesheet
data, it would not have been impermissibly disclosing private complaint data.

Advisory Opinion 16-006 ISD 625 (St. Paul)
The School District requested IPAD to provide guidance about the application of the Open Meeting Law
(OML) to a series of facilitated conversations involving many members of the school community,
including employee unions, school board members, parents, and students. The District asked
specifically whether the presence of a quorum of school board members meeting privately with a
facilitator for relationship-building work among board members constituted “official business.”
Secondly, the District asked if the presence of union leadership in similar meetings subjected the
meetings to the requirements of the OML.
The Commissioner first noted that “meeting” is not defined in Chapter 13D, and that the Minnesota
Supreme Court has defined meeting as:
[G]atherings of a quorum or more members of the governing body, or a quorum of a committee,
subcommittee, board, department, or commission thereof, at which members discuss, decide, or
receive information as a group on issues relating to the official business of that governing body.
Moberg v. Independent School District No. 281, 336 N.W.2d 510, 518 (Minn. 1983). Relying on an
earlier opinion by the Minnesota Attorney General, the Commissioner found that meetings regarding
strength building and communication could be conducted in private because they did not involve
specific issues before the school board. The Commissioner cautioned that:
[T]he Board should avoid any issues specific to its official business during the sessions, as incidental
discussions of public business would constitute a meeting subject to the OML.
The Commissioner found that, in light of his analysis of the first question, the presence of union leaders
in the second meeting did not change his view about the application of the OML.

Advisory Opinion 16-004 ISD 706 (Virginia) (June 29, 2016)
The district asked the Commissioner for an opinion concerning whether paraprofessionals in the school
district could continue to rely on language in their collective bargaining agreement that permits them to
bid on assignments by teacher. In the district’s framing of the question, it asserted that the
paraprofessionals actually bid on individual students, as well. The Commissioner’s summary of facts
did not include the relevant contract language.
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Relying on the district’s claims, the Commissioner found that paraprofessionals did not have a
legitimate educational interest in data about students with whom they did not, or were not going to,
work. The Commissioner also relied on the district’s own categorization of staff who had a legitimate
educational interest in particular data, and concluded that disclosure in the course of the bidding process
would be improper. However, a nota bene subsequently added to the opinion states as follows:
The commissioner was not aware, prior to accepting and issuing this advisory opinion, that a district
court determined the data at issue were not education data. (Court File Number 69VI-CV-15-794,
March 14, 2016.) Because the court order is binding on the parties and an advisory opinion is not,
the opinion requester school district may not rely on this advisory opinion.
In an opinion that more thoroughly addressed the facts of the case, and notably, in which the union
actually participated, Judge Pagliacetti came to a completely opposite conclusion. The district had filed
a declaratory judgment action in attempt to have a court invalidate the language governing the
assignment bidding process. The Court dismissed the case, and the district filed a motion for
reconsideration after receiving the Commissioner’s opinion.
The contract language at issue stated:
Paraprofessionals will have one choice each year prior to the start of the school year as to which
paraprofessional assignment they will choose by seniority. Seniority Section G applies to
paraprofessionals. The job posting will state the title, building, scheduled time, days of work, hours
per week, grade level, and case manager. Job postings for choice shall be made available to all
paraprofessionals no fewer than five working days prior to the scheduled choice day.
Judge Pagliacetti found that the language didn’t require the disclosure of any educational data at all,
making unnecessary an analysis of whether the paraprofessionals had a legitimate educational interest in
the information. He further determined that even if compliance with the contract language did
necessitate disclosure of educational data, the district was in a position to make lawful such disclosures.
Judge Pagliacetti stated:
At the hearing, Plaintiff’s counsel conceded that it could take action to make the disclosures proper
under Minnesota Statutes §13.32 but choose not to do so because it wanted to make the
paraprofessional assignments itself without resorting to the language in the collective bargaining
agreement. A party cannot take unilateral action to make carrying out its obligations under the
contract illegal and then claim it should be relived of its obligations under the contract because of
that action. Since Plaintiff can at any time take actions which would allow disclosure of individual
private data to the paraprofessionals, it cannot claim its failure to take such action as grounds for
voiding its contract.
The district’s motion for reconsideration was, as a result, denied.
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H. F. No. 1306

Authored by Franson
The bill was read for the first time and referred to the Committee on Health and Human
Services Reform.

1.1

A bill for an act

1.2
1.3

relating to human services; expanding child care assistance to certain foster care
parents; amending Minnesota Statutes 2016, section 119B.09, subdivision 9.

1.4
1.5

1.6

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MINNESOTA:
Section 1. Minnesota Statutes 2016, section 119B.09, subdivision 9, is amended to
read:
Subd. 9. Licensed and legal nonlicensed family child care providers; assistance.
(a)

1.7

This subdivision applies to any provider providing care in a setting other than a child
care

1.8

center. Licensed and legal nonlicensed family child care providers and their employees
are

1.9

not eligible to receive child care assistance subsidies under this chapter for their own
children

1.10

or children in their family during the hours they are providing child care or being paid to

1.11

provide child care. Child care providers and their employees are eligible to receive child

1.12

care assistance subsidies for their children when they are engaged in other activities that

1.13

meet the requirements of this chapter and for which child care assistance can be paid.
The

1.14

hours for which the provider or their employee receives a child care subsidy for their
own
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1.15
1.16

children must not overlap with the hours the provider provides child care services.
(b) Notwithstanding any other provision and if all other eligibility requirements
under

1.17

this chapter are satisfied, a licensed or legal nonlicensed family child care provider who
is

1.18

also a foster care parent, as defined in Minnesota Rules, part 2960.3010, subpart 25, is

1.19

eligible to receive child care assistance subsidies for a foster child, as defined in
Minnesota

1.20

Rules, part 2960.3010, subpart 21, of the provider during the hours the provider is
providing

1.21

child care or being paid to provide child care to the foster child. Child care assistance
under

1.22

this paragraph shall be administered according to this chapter.

1.23

EFFECTIVE DATE. This section is effective upon any necessary federal approval.

1.24

The commissioner of human services shall notify the revisor of statutes when federal
approval

1.25

is obtained or if federal approval is not required.
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1.

Not Us Too! What Issues Will Employers Continue to Face in the #MeToo and
TIME'S UP! Era?

As the increasing number of sexual misconduct reports work their way into the national conversation,
employers have been on high alert. Particularly egregious stories involving top-level management have
had companies, the general public, and lawmakers asking (a) what went wrong? And (b) what do we do
now?
Harassment in the workplace has long been a concern. According to the Equal Employment Opportunity
Commission's litigation statistics, in fiscal year 2017, nearly 30% of the lawsuits filed involved alleged
harassment. To address this issue, the EEOC is expected to soon issue updated Enforcement Guidance on
Unlawful Harassment, which will explain the legal standards for unlawful harassment and employer
liability and provide a single legal analysis for harassment that applies the same legal principles under all
equal employment opportunity statutes enforced by the EEOC. In the meantime, employers are left
wondering what to do to address allegations of sexual harassment, and how to prevent future incidents.
The #MeToo uprising has highlighted the importance of conducting a thorough investigation of any
harassment charge, and making sure the company has established policies concerning how to handle such
claims. It is generally recommended to use an outside investigator, particularly if the accused is a highlevel employee. In terms of preventing future harassment, employers across the country are taking a
second look at their anti-harassment policies and auditing the effectiveness of their complaint-reporting
mechanisms and anti-retaliation precautions.
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Legislators, particularly at the state level, are exploring the possibility of requiring employers to provide
anti-harassment training for their employees in response to the upsurge in harassment allegations. A small
number of states—primarily California and Maine—currently mandate such training for certain
employers. New York's 2018-2019 budget also includes some new mandatory training requirements. The
relevant agencies in roughly a dozen other jurisdictions strongly encourage anti-harassment training, but
the vast majority of states do not require it. Many employers already provide some sort of
antidiscrimination instruction. But mandatory training may appeal to lawmakers looking for ways to
reinforce civil rights laws and demonstrate a commitment to principles of workplace equality. Relatedly, a
new law (SB 6471) in Washington State creates a stakeholder work group that will develop model sexual
harassment policies for employers.
In addition to improved training, lawmakers have been examining other ways in which to address sexual
harassment and complement existing antidiscrimination laws. A new line of attack that emerged at the
end of 2017 and has continued in earnest are nondisclosure agreements (NDAs) and mandatory arbitration
agreements involving sexual harassment claims.
NDAs. Many organizations ask employees to sign NDAs for a variety of reasons, such as the protection of
trade secrets. Where discrimination allegations are involved, however, employers sometimes insist upon
an NDA as part of a settlement package. The NDA may require, for example, that the employee keep
confidential all negotiations and the terms of the settlement. Such agreements might prevent the employee
from disclosing even the existence of the settlement. Employees who breach these provisions may be
obligated to pay some amount back to the employer. Opponents argue that these types of provisions
prevent victims from going public with their accusations, thus enabling harassers and limiting
transparency.
At the federal level, the Tax Cuts and Jobs Act—enacted on December 22, 2017—specifically addresses
the use of NDAs in sexual harassment settlements. The new law amends section 162 of the tax code,
which generally allows businesses to deduct certain ordinary and necessary expenses paid or incurred
during the year as part of running the business. The amended tax law, however, erases that deduction for a
settlement or payment related to a sexual harassment or abuse claim, if the settlement is subject to an
NDA. Additionally, no attorneys' fees associated with such a settlement can be deducted.
Another bill pending at the federal level is the Ending Secrecy About Workplace Sexual Harassment Act
(H.R. 4729), which would impose an additional disclosure requirement on employers that are obligated to
submit an Employer Information Report EEO-1 annually. Although this bill has not advanced—nor is it
expected to this term—federal bills often spur similar legislation at the local level.
We are already seeing how state lawmakers are using NDAs as a new avenue to combat sexual
harassment. On March 21, 2018, Washington State became the first state to enact a law (SB 5996) that
will prevent employers from requiring employees, as a condition of employment, to sign a nondisclosure
agreement, waiver, or other document that prevents the employee from disclosing sexual harassment or
sexual assault occurring in the workplace, at a work-related event, or involving company personnel. The
law does not prohibit settlement agreements alleging sexual harassment that contain confidentiality
provisions.
More than a dozen other states have introduced similar legislation. Time will tell whether any advance.
Arbitration Agreements. In a similar vein, lawmakers at the federal and state level are taking a second
look at agreements that that require employees to arbitrate claims or otherwise waive their rights to pursue
claims in court.
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In both the House and Senate, lawmakers introduced the Ending Forced Arbitration of Sexual Harassment
Act of 2017 (H.R. 4570, H.R. 4734, S. 2203), which would significantly amend the Federal Arbitration
Act. The bipartisan bill would invalidate pre-dispute agreements (i.e., those signed before any dispute
arose) that require arbitration of any sexual discrimination or harassment claims recognized under Title
VII.
Washington State is again at the forefront on this issue, enacting SB 6068, which provides that a
nondisclosure policy or agreement (including an arbitration agreement) that limits, prevents, or punishes a
person's ability to produce evidence or witness testimony to a civil action relating to sexual harassment or
assault, is unenforceable. New York passed similar restrictions in its general funding bill. A handful of
other states have introduced bills that would achieve the same end.
It is clear both lawmakers and employers across the country are re-examining their approach to
recognizing, addressing, and preventing incidents of sexual harassment. This issue will likely gain
momentum through 2018.
2.

Pay Equity – Is this STILL an Issue?

A persistent, albeit narrowing, gender pay gap has driven several legislative and administrative initiatives
over the past couple of years. During the Obama administration, the EEOC announced that starting in
March 2018 it would collect summary employee pay data from certain employers on revised EEO-1
Reports. This effort was short-lived, as in August 2017, the Office of Management and Budget's Office of
Information and Regulatory Affairs (OIRA) suspended indefinitely the new report's compliance date.
OIRA's decision was likely in response to complaints about the new report's substantial cost of
compliance, lack of privacy safeguards, and its questionable utility in promoting pay equity. Many
asserted that the revised report called for a broad range of data, which when analyzed, was unlikely to
adequately explain pay differentials.
Nonetheless, the EEOC has indicated it will continue to focus on compensation systems and practices that
discriminate based on sex under the Equal Pay Act (EPA) and Title VII. Because pay discrimination also
persists based on race, ethnicity, age, and for individuals with disabilities, the Commission will also focus
on compensation systems and practices that discriminate on any protected basis, including the intersection
of protected bases, under any of the federal anti-discrimination statutes.
As with many other issues, states have taken the lead in enacting more stringent equal pay laws. State and
local measures have been enacted or are pending that broaden the scope of positions to be considered in
comparing pay, both functionally and geographically; limit employer defenses for equal pay claims;
prohibit or restrict the ability of employers' consideration of the pay history of a job applicant; expand the
penalties or remedies for equal pay violations; impose new requirements on employers to increase pay
transparency; and provide safe harbors for employers that engage in certain preferred practices.
In the past three years alone, pay equity laws were enacted in California, New York, Maryland,
Massachusetts, Oregon, and more recently, New Jersey and Washington State.
Washington's Equal Pay and Opportunity Act, effective June 7, 2018, will prevent employers from
enacting pay secrecy policies, prohibit retaliation against employees for discussing their pay, and extend
protections to employees who are offered lesser career advancement opportunities based on gender.
On April 24, 2018, New Jersey's governor signed a bill to entitle employees to an equal rate of pay
(including benefits) for "substantially similar" work. The determination that work is "substantially
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similar" would be based upon a composite of factors, which the proposed law identifies as "skill, effort,
and responsibility."
Bills to strengthen an employer's pay equity obligations were introduced in at least a dozen other states.
In addition, some jurisdictions have imposed pay equity requirements on businesses that do business with
the state. For example, under Minnesota's Women's Economic Security Act, most businesses entering into
contracts in excess of $500,000 with the state are required to obtain an Equal Pay Certificate from the
Minnesota Department of Human Rights (MDHR) as a condition of doing business with the state. The
required elements of an application for certification are set forth in section 363A.44 of the Minnesota
statutes.
To better assess their own pay practices, many employers are conducting privileged pay equity audits.
Such audits can help employers discover areas of improvement, or highlight their success in promoting
equal pay practices.
3.

Are Those Who Learn Salary History Doomed to Repeat Discrimination?

Combating gender-based pay disparities continues to be a legislative priority, particularly at the state and
local levels. One method for targeting pay differences is prohibiting inquiries into an applicant's salary
history before an offer of employment—with a compensation package—has been made. The reasoning
behind salary history bans is that employers should not perpetuate discriminatory compensation levels set
by prior employers.
Massachusetts kicked off this trend with its re-vamped Equal Pay Act, set to take effect on July 1, 2018.
Among other provisions of this expansive equal pay law, the statute makes clear that employers cannot
seek the salary history information of a prospective employee, either from the candidate or from a current
or former employer. The only exceptions are where prospective employees voluntarily disclose their
wage or salary history, or after an offer of employment, including pay, is made.
A handful of states followed suit in 2017 (California, Delaware, Massachusetts, and Oregon), as well as
the cities of Albany, NY, New York City, NY, Philadelphia, PA, San Francisco, CA, and Westchester
County, NY. Philadelphia's Wage Equity Ordinance has been stayed pending resolution of litigation about
the law's constitutionality.
This trend is expected to continue through 2018. Notably, companion salary history inquiry bills (HB
2913, SB 2716) are pending in Minnesota. Both measures would amend Minnesota Statutes, chapter 181,
by including the following language:
Subd. 2. Seeking wage disclosure prohibited. An employer must not:
(1) seek the wage history or information about past wages of an employee or prospective
employee; or
(2) require that a prospective employee's prior wage or salary history meet certain
criteria.
An employer found in violation of this law would have to pay a civil penalty of $1,000 per violation.
Aggrieved individuals would be entitled to sue for compensatory and exemplary damages.
Similar bills are pending in the U.S. House of Representatives and nearly 20 other jurisdictions.
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Relatedly, a new law in Washington State prevents employers from justifying a pay differential on the
applicant's or employee's salary history. Shortly after this state bill was enacted, the 9th Circuit issued a
decision in Rizo v. Yovino, No. 16-15372 (9th Cir. Apr. 9, 2018), memorializing this idea. Specifically,
the court held that an employee’s prior salary does not constitute a “factor other than sex” upon which a
wage differential may be based under the statutory “catchall” exception in the Equal Pay Act.
By contrast, a handful of states have introduced bills that would expressly prevent localities from creating
restrictions on what an employer can or cannot ask during the hiring process. A couple of such
preemption bills have already been enacted, or are expected to be shortly. Wisconsin lawmakers, for
example, approved AB 748, an expansive preemption bill that generally prohibits "local government
units" (including cities, villages, towns, counties, and other political subdivisions) from enacting or
enforcing ordinances addressing key labor and employment matters. The governor is expected to sign it.
Michigan's governor has already signed into law a bill (SB 353) that similarly prohibits local
governmental bodies from adopting, enforcing, or administering an ordinance regulating information an
employer must request, require, or exclude on an application for employment or during the interview
process from an employee or potential employee.
If 2017 is a guide, state lawmakers are more inclined to pass bills regulating salary history inquiries than
those establishing more comprehensive equal pay measures.
4.

What's the Bare Minimum (Wage)?

The patchwork of state and local minimum wage laws continues to complicate compliance efforts for
multi-state employers. Each year, several jurisdictions attempt to push the minimum wage higher than the
federal or state counterpart. Many succeed, spurring on legal challenges.
In Minnesota, for example, Minneapolis' Minimum Wage Ordinance recently came under fire. This local
ordinance raises the minimum wage, in increments, to $15.00 per hour by July 1, 2020, for employers
with more than 100 employees, and by July 1, 2024, for smaller businesses. The minimum wage will be
indexed to inflation thereafter.
The plaintiff in Graco v. City of Minneapolis, however, alleged that Minnesota state law requires a lower
minimum wage than does the Minneapolis ordinance. On February 27, 2018, after a bench trial, a
Hennepin County, Minnesota district court judge disagreed, holding that the Minneapolis ordinance was
not preempted by state law, that minimum wages are not solely a matter of state concern, and that local
regulation of minimum wages would not have an unreasonable adverse effect on the general populace of
Minnesota. Accordingly, the court denied the challenger's requests to find the ordinance invalid and
unenforceable and to permanently enjoin the city from enforcing it. The decision could be appealed.
Meanwhile, on February 21, 2018, the Saint Paul, Minnesota City Council received a report by a nongovernment organization, the aim of which was "to identify the key questions, resources, and stakeholders
that would need to be part of a larger potential effort in 2018 to . . . propose an implementation plan for"
implementing a citywide minimum wage.
In addition, in March 2018, the Minnesota legislature introduced a bill that would require employers of
tipped employees to pay $8.00 per hour if the employee earns sufficient gratuities during the workweek
so that the sum of $8.00 per hour and gratuities received averages at least $12.00 per hour for the
workweek. It would also require that employees receive the full amount of a tip left by credit card.
Another pending bill would eliminate the minimum wage rate certain lodging facilities can pay
employees working on a J visa (summer work travel exchange visitor). Neither bill has advanced.
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Elsewhere across the country, the state or local minimum wage was increased in over 50 jurisdictions in
2018, and bills to further create additional minimum wage obligations are pending.
In the U.S. Congress, bills (H.R. 15, S. 1242) to increase the minimum wage to $15 per hour remain
pending, but are not expected to advance this legislative term. However, given the public support for an
increase in the federal minimum wage, this issue will be top-of-mind through the mid-term elections. If
the Democrats take control of the House of Representatives this fall, a new federal bill to raise the
minimum wage is expected to be introduced as one of the first bills of the 116th Congress.
5.

You Voted for Whom?! How Can Employers Manage Political Tensions and
Protected Speech in the Workplace?

The past year has been particularly polarizing, and the mid-term elections are soon upon us. Political and
social tensions inevitably make their way into the workplace, leaving employers unsure of how to handle
such hot-button issues.
At the outset, although many employees might cite their First Amendment freedom of speech rights when
they speak their mind at the office, this assertion is misplaced. The First Amendment does not apply to
private employers, but rather restricts a government's ability to interfere with individual liberties, such as
freedom of speech, privacy, and religious exercise. But this does not mean an employer can always
discipline an employee at work for politically-charged statements.
Certain states prohibit employers from taking adverse actions against employees (i.e., firing, demoting,
etc.) because of their lawful, off-duty conduct—including political activity. A handful of state laws
prevent employers from discriminating or retaliating against employees because they engage in political
activity. States such as California, Colorado, Louisiana, New York, South Carolina, and Utah impose
such restrictions on employers. A law in Connecticut goes even further, extending free speech rights to
the employees of private employers. The District of Columbia includes "political affiliation" as a
protected category under its local equal employment opportunity statute.
Some of these laws provide exceptions for public or religious employers or for off-duty employee
conduct that creates a material conflict with respect to the employer's business interests.
Moreover, the National Labor Relations Act (NLRA)—which generally covers both unionized and nonunionized non-supervisory employees working in the private sector—provides under Section 7 that
"[e]mployees shall have the right . . . to engage in . . . concerted activities for the purpose of . . . mutual
aid or protection." The U.S. Supreme Court has interpreted this provision to mean that employees may
organize as a group to "improve their lot" outside of the employer-employee relationship. Therefore,
protesting the administration's policies, contacting legislators, testifying before agencies, or joining
protests and demonstrations can be considered protected activity so long as it relates to labor or working
conditions. Thus, employee participation in rallies related to sick leave, minimum wage, or immigration
reform, for example, would likely be protected conduct.
In fact, in an advice memo released in March 2018, the NLRB's Division of Advice determined that a
company unlawfully threatened to suspend and then fire 18 employees in retaliation for their participation
in a "Day Without Immigrants" national protest. The Division of Advice concluded that the employees'
participation in this event "was for their mutual aid or protection and constituted a protected strike."
As for rising tensions, social issues have become intertwined with politics this election cycle. Race
discrimination, sexual harassment, LGBTQ and abortion rights, and gun control have become everyday
topics. But employers—and employees—need to be mindful that federal and state anti-discrimination
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laws still apply. Disparaging comments cannot necessarily be cloaked as protected speech or activity. To
that end, employers might want to assess their fair employment policies and procedures, and update them
as needed. It might behoove some employers to schedule a brief meeting or other training to refresh
employees on those expectations and protocols.
In sum, employers still can—and must—insist that their workers refrain from discriminatory or harassing
conduct in the workplace. Whether employee participation in protests or other off-duty conduct is
protected, is a thornier issue. As always, employers should take seriously all allegations of unlawful
conduct and undertake appropriate investigations, which should be consistent, timely, thorough, fully
compliant with employer policies, and well-documented.
6.

Reversing Course: Can Diversity Initiatives Come Back to Bite?

You can't ignore the headlines: a prominent employer faces a high-profile class action filed by white male
employees alleging that they were fired (or suffered some other adverse action) because of their gender
and race. Among other things, plaintiffs in such lawsuits sometimes point to corporate diversity initiatives
as evidence of the pervasive discrimination they allegedly faced at the office. They may argue that an
employer's consideration of gender and ethnicity in hiring and promotions is unlawful and disadvantages
those who are not diverse. See Bissett v. Beau Rivage Resorts, Inc., 442 F. App'x 148, 152-53 (5th Cir.
2011) (plaintiff argued "that HR conducted a one-sided investigation so she could be fired to increase
diversity" and that she "was a victim of [the] diversity policy," which consisted of a commitment to
maintaining a workforce reflective of the community).
Additionally, plaintiffs continue to push the envelope on the scope of reverse discrimination claims. In at
least one ongoing lawsuit, for example, plaintiffs contend that their employer embraces ethnic and gender
diversity while curtailing "viewpoint diversity," resulting in the alienation, blacklisting, and bullying of
politically conservative employees. Moreover, because many maligned diversity initiatives are
implemented at high levels of an organization, plaintiffs in reverse discrimination cases may seek
discovery from and about senior and C-suite level executives.
Affinity groups and minority recruiting efforts have been touted, and prioritized by many organizations,
for several years. Mentorship programs, message boards, and other approaches have been encouraged, all
part of a broader effort to recruit and maintain a diverse workforce. Despite the proven benefits of
diversity in the workplace, employers might be wondering whether and which initiatives may be worth
the potential backlash.
Ultimately, employers must make sensible business decisions about the types of diversity initiatives to
promote. In doing so, they should be cautious about how such programs are structured, presented to staff
and applicants, and administered. Title VII prohibits discrimination on the basis of any race or gender,
and employers that overlook the breadth of this law may regret it.
Employers should bear in mind that reverse discrimination claims under Title VII are evaluated in a
similar manner as other types of discrimination claims brought by litigants falling within a minority
protected class. That being said, reverse discrimination claims sometimes face a heightened pleading
standard in federal court. In certain federal circuits—including the Seventh and Eighth Circuits—nonminority plaintiffs must additionally "show that 'background circumstances support the suspicion that the
defendant is that unusual employer who discriminates against the majority.'" Davis v. Minneapolis Pub.
Sch., 2011 U.S. Dist. LEXIS 142214 (D. Minn. Oct. 13, 2011) (quoting Hammer v. Ashcroft, 383 F.3d
722, 724 (8th Cir. 2004)); see Formella v. Brennan, 817 F.3d 503 (7th Cir. 2016). Such circumstances
could be established, for example, through evidence showing that: (1) the employer has some reason to
discriminate invidiously against employees or applicants within a majority group; or (2) "there is
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something fishy" about the particular situation that supports an inference of discrimination. (Yes,
"something fishy" is the judicially-approved, technical term.)
Complicating matters further, however, not all federal and state courts follow this approach. And
additional principles may come into play if an employer maintains an affirmative action plan. Numerous
courts, for example, have held that "evidence that an employer followed an affirmative action plan in
taking a challenged adverse employment action may constitute direct evidence of unlawful
discrimination." Humphries v. Pulaski Cty. Special Sch. Dist., 580 F.3d 688 (8th Cir. 2009).
With all these variables, and the heightened awareness of these claims in the current climate, employers
should exercise forethought and care when implementing diversity initiatives. Nonetheless, establishing
and supporting diversity in the workplace remains an attainable goal—worth the balancing act required.
7.

In Search of a More Perfect Union?

Unionization rates in both the private and public sectors have either been on the decline or have remained
stagnant over the past few decades. According to the Bureau of Labor Statistics, the union membership
rate—the percent of wage and salary workers who were members of unions—remained at 10.7% in 2017.
By contrast, in 1983, the first year for which comparable union data are available, the union membership
rate was 20.1%. Moreover, the union membership rate of public-sector workers (34.4%) continued to be
more than five times higher than that of private-sector workers (6.5%).
Public sector unions could take a hit in 2018 should the U.S. Supreme Court determine that public-sector
employees cannot be forced to pay union dues as a condition of their employment. The Court has already
heard oral arguments in Janus v. American Federation of State, County, and Municipal Employees, and is
expected to issue its opinion shortly. The plaintiff in Janus seeks to overturn the Supreme Court's 1977
decision in Abood v. Detroit Board of Education, which held that public school teachers can be required
to pay their fair share of the costs the union is required by law to incur in negotiating and administering
collective bargaining agreements on behalf of all teachers it represents, even though teachers cannot be
required to join a union or contribute to its lobbying expenditures. The Court is considering whether this
type of arrangement (known as an "agency shop") violates the First Amendment rights of public-sector
employees, who may not personally support the union but are forced to fund its efforts.
The Court previously deadlocked on this decision in a similar case following the death of Justice Antonin
Scalia in 2016. With Justice Neil Gorsuch as his replacement, the union is not expected to fare as well. If
the Court does find that such mandatory fees are unconstitutional, public sector unions will suffer a
significant reduction in revenue, which could lead to reduced organizing efforts.
Although the Supreme Court decision addresses public-sector unionism only, more than half of the states
have already addressed compulsory unionism in the private sector via right-to-work laws. These laws
generally provide that no employee may be required as a condition of employment to become, remain, or
refrain from becoming or remaining, a union member. Nor may employees be required to tender dues,
fees, or assessments of any kind to a labor organization. Many of these laws also bar any requirement that
employees make a "dues equivalent" payment to a charitable organization.
At least 28 states, including Indiana, Michigan, North Dakota, South Dakota, and Wisconsin, have
enacted right-to-work laws. In 2017, Missouri and Kentucky enacted new right-to-work legislation,
although Missouri's statute, Senate Bill 19, which was set to take effect on August 28, 2017, has been put
on hold. The Missouri AFL-CIO was successful in garnering enough signatures to place the issue on the
November 2018 ballot.
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Meanwhile, on March 14, 2018, lawmakers in Minnesota introduced its own right-to-work proposal, HB
3779. This measure would prohibit any requirements that an individual become or remain a member of a
labor organization, pay any dues, fees, assessments, or similar charges to a labor organization, or pay to
any charity or other third party, in lieu of such payments, any amount equivalent to or pro rata portion of
dues, fees, assessments, or other charges of a labor organization. To date, this bill has not yet advanced.
8.

Drug-Testing Dilemma: Is It Worth Weeding Out High-Caliber (but High) Candidates?

State law and public perceptions concerning the use of marijuana have shifted dramatically in the last few
years. New legislation and recent ballot initiatives have led to the legalization of marijuana for
recreational use in about 10 U.S. jurisdictions. Medical marijuana products, meanwhile, are permitted in
the vast majority of states (more than 40). This area of the law is developing constantly—despite the lack
of change at the federal level, where marijuana remains unlawful.
This unsettled landscape poses practical dilemmas in the employment setting. Employees and candidates
may face serious consequences under an employer's policy for failing a marijuana drug test, even in states
where their use of the drug, on their own time, is entirely legal. Yet on the other hand, as more employers
are realizing, they risk losing otherwise qualified applicants and workers even as companies struggle to
fill vacancies in this relatively tight labor market.
Given this tension, some employers are eliminating or relaxing their drug-testing requirements so that
they can hire the best-qualified candidates, regardless of any off-duty marijuana habits or medical needs.
That determination turns on a variety of factors, including the nature of the employer's operations, the
safety requirements or other demands for certain positions, and the overall corporate culture. An
employer's decision may also be driven by state law. The Maine Department of Labor, for example,
recently removed marijuana from the list of drugs for which an employer may test in its "model"
applicant drug-testing policy, as that state will shortly allow recreational use.
Relatedly, several states specifically protect medical marijuana patients from employment discrimination.
By Minnesota statute, and unless otherwise mandated by federal law, employers generally may not
discriminate against an individual "in hiring, termination, or any term or condition of employment, or
otherwise penalize a person, if the discrimination is based" on: (1) the individual's status as an enrolled
medical marijuana patient; or (2) a positive drug test. Minn. Stat. § 152.32. Evidence of a positive
marijuana drug test may be grounds for adverse action only if the individual "used, possessed, or was
impaired by medical cannabis" while at work or during work hours. Similar protections for patients exist
in Arizona, Arkansas, and Pennsylvania, among other jurisdictions. Some states, such as New York and
California, generally prohibit employers from discriminating against workers for engaging in lawful
conduct while off-duty; it remains to be seen whether such laws might also protect individuals legally
using marijuana.
Laws prohibiting disability discrimination may also be implicated. Applicants may argue that an
employer's denial of a job on the basis of a failed drug test equates to discrimination on the basis of the
disability justifying the use of medical marijuana. Patients may assert that they could perform their job
duties, if only their employers would reasonably accommodate their need to ingest lawful medical
marijuana away from work. This theory succeeded within the last year in several state courts, including
those in Massachusetts, Connecticut, and Rhode Island.
Even where marijuana patients or recreational users are protected, states typically allow businesses to
impose some employment-related restrictions. The Minnesota law does not permit the vaporization of
medical cannabis while at work, for example. In Michigan, employees may not perform any task while
under the influence of marijuana if doing so would constitute negligence or professional malpractice. Nor
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may workers operate, navigate, or control a motor vehicle while under the influence. Additionally,
employers that must enforce a drug-free workplace to comply with federal or state regulations or
contractual promises may continue to do so.
The pressure surrounding this issue may continue to build, as the U.S. Department of Justice under the
Trump administration intends to return to a hard line on marijuana enforcement.
9.

Share and Share (Employees) Alike – Are You a Joint Employer?

Determining who is an "employer" when complex working arrangements are at play is crucial for labor
and employment law purposes. If an entity is deemed a joint employer with another, it can be held liable
for wage and hour, labor, workers' compensation, and other state and federal workplace law violations. To
complicate the issue, not all employment laws use identical tests for determining the existence of a joint
employment relationship. A number of developments this past year have shifted the approach in making
this assessment at the federal level.
The prior administration took a broad view of joint employment. The new administration has reversed
course. On June 7, 2017, Labor Secretary Alexander Acosta announced the withdrawal of the Wage and
Hour Administrator's Interpretation (AI) on joint employment, which had taken the position that "[t]he
concept of joint employment, like employment generally, should be defined expansively under the FLSA
. . ." The withdrawal of this AI was the first step in stemming the expansion of who can be considered a
joint employer.
The joint employment question under the National Labor Relations Act (NLRA) has also been in flux.
The National Labor Relations Board (NLRB) has changed its official position on the standard for joint
employment under the NLRA three times in the last three years. From 1984 until 2015, the NLRB
evaluated joint employment by assessing whether the alleged joint employers "shared or codetermined"
the essential terms and conditions of employment, "including hiring, firing, discipline, supervision, and
direction," and held that "[t]he essential element in this analysis [was] whether a putative joint employer's
control over employment matters is direct and immediate." TLI, Inc., 271 NLRB 798, 799 (1984); In Re
Airborne Freight Co., 338 NLRB 597 (2002). Then, on August 27, 2015, the NLRB greatly expanded the
scope of relationships that could potentially constitute joint employment, and held that "[r]eserved
authority to control terms and conditions of employment, even if not exercised, is clearly relevant to the
joint-employment inquiry," and that "control exercised indirectly—such as through an intermediary—
may establish joint-employer status." Browning-Ferris Industries of California, 362 NLRB No. 186
(Aug. 27, 2015). This decision was appealed to the D.C. Circuit.
While the appeal was pending, on December 14, 2017, the NLRB reversed its 2015 decision, and returned
to its pre-2015 standard, though it ultimately found that the companies at issue were joint employers even
under the pre-2015 standard. Hy-Brand Indus. Contractors, Ltd., 365 NLRB No. 156 (Dec. 14, 2017).
However, less than three months later, on February 26, 2018, the NLRB vacated its 2017 ruling due to a
finding by the Board's Designated Agency Ethics Official that one of the members should have recused
himself from participation in that case. On April 6, 2018, the D.C. Circuit—which had remanded the
Browning-Ferris case to the NLRB following the Hy-Brand decision—agreed to once again consider the
case, so the saga continues. In the meantime, the NLRB's more expansive 2015 ruling remains the
agency's official interpretation of joint employment under the NLRA.
To help clarify and unify the standards for analyzing joint employment, the U.S. House of
Representatives passed a bipartisan bill in November of 2017 called the "Save Local Business Act,"
which was designed to provide a single definition of joint employment under both the FLSA and NLRA,
requiring direct, actual, and immediate control. That bill has not been the subject of any action in the
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Senate, so its fate is unclear.
The tests for determining joint employment, therefore, remain a moving target. Employers particularly
affected by this issue—e.g., franchisors and those using temporary employees—should take steps to
ensure they do not exert the type of control over workers that would trigger an unintended employment
relationship.
At the state level, Idaho became the latest jurisdiction to pass a law clarifying that neither a franchisee nor
a franchisee's employee shall be considered an employee of a franchisor except under certain limited
circumstances. A number of other states have enacted similar legislation over the years, including
Indiana, Michigan, North Dakota and South Dakota. This year, bills are pending in at least four other
states.
10.

Is the Gig Up? Demanding Clarity Over the On-Demand Economy

The swift rise of the so-called on-demand or "gig" economy has left lawmakers and regulators scrambling
to keep up. In many instances, gig workers clearly work for themselves as independent contractors,
regulating their own hours and choosing which products or services to provide. There will always remain,
however, challenges to independent contractor status by those who believe they should instead be treated
as employees.
In the much-anticipated case out of California, Lawson v. Grubhub, Inc., 2018 WL 776354 (N.D. Cal.
Feb. 8, 2018), a U.S. magistrate judge concluded that a driver who sued a food delivery company under
the state's minimum wage, overtime and employee expense reimbursement laws was not covered by those
laws because he was an independent contractor, not an employee. While this decision does not
necessarily have far-reaching national implications, it did count as a significant win for gig economy
companies.
A big issue for many on-demand workers and their advocates is the lack of fringe benefits—such as
health insurance and retirement savings vehicles—offered to employees. To remedy this lack of benefits,
Senator Mark Warner (D-VA) and Rep. Suzan DelBene (D-WA) introduced legislation—which is still
pending—to promote innovative ways to offer portable benefits to workers in the on-demand economy.
The Portable Benefits for Independent Workers Pilot Program Act would direct the Labor Secretary to
provide $20 million in grants to states, local governments, or nonprofit organizations that analyze and/or
design the means and methods of delivering employment benefits that independent workers can maintain
as they move from job to job. Some states have taken Congress' lead, introducing bills that would create
a system of portable benefits for gig workers.
Meanwhile, some states are taking the initiative to proactively classify gig workers as independent
contractors under state law. Many jurisdictions have introduced bills focusing specifically on ride-sharing
companies, or transportation network company drivers (TNDs). Florida was the latest state to enact such a
bill explicitly classifying TNDs as independent contractors. Similar bills have been enacted in Arkansas,
Indiana, Mississippi, North Carolina, Utah, and West Virginia.
Other bills approach gig economy worker classification more broadly, defining marketplace contractors
that use digital marketplace platforms to connect with clients to provide products or services, and
differentiating these workers from employees. This type of bill has grown in popularity over the past few
months.
Arizona was the first to enact such a law in 2016, defining a qualified marketplace contractor as a person
or entity that contracts to use a digital platform to provide services to third parties. The law defines a
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marketplace platform as an entity that operates a website or smartphone app that facilitates a marketplace
contractor's provision of a service to a third party and accepts these service requests only through its
website or smartphone application. Indiana and Kentucky followed suit in March 2018, enacting laws
clarifying the employment relationship between entities that provide internet- or smartphone-based
service applications and the actual providers of the requested services. The service providers will be
considered independent contractors under certain conditions.
Similarly, Utah enacted the Service Marketplace Platforms Act in March 2018, clarifying the employment
relationship between building service contractors who affiliate with service marketplace platforms.
Several other states have introduced similar bills defining marketplace platforms, marketplace
contractors, and specifying that the latter are presumed independent contractors, not employees, for
various state law purposes.
Another bill in New Jersey would require certain contractual rights for freelancers, similar to New York
City's Freelancer Bill of Rights. The protections provided in the bill appear to target gig workers.
Similarly, a new bill (HB 4285) introduced in Minnesota would require prompt payment of wages to
independent contractors.
As on-demand products and services continue to expand, expect federal and state laws to slowly catch up
with the 21st Century. The Department of Labor's Bureau of Labor Statistics (BLS), for example, is
expected to soon issue a study on the gig economy in an effort to better capture this segment of the
working population.
11.

Is Your Biometric Timeclock Ticking?

In this modern age, employers need not rely on punch-cards for employees to clock in and out for their
shifts. Instead, many employers are implementing some sort of biometric timeclock. This timekeeping
technology uses a scan of an employee's body feature, such as a fingerprint, to verify the employee's
identity and clock the employee into, and out of, work.
There are many types of biometric timeclocks on the market, and they use differing technology.
Timeclocks that require employees to place a finger on the device are most common, but face-scanning
and iris-scanning technology is also available. Another key difference is whether the technology collects
an image of the body feature itself, such as a photograph of an actual fingerprint, or creates a unique
identifier based on the body feature.
The use of biometric timeclocks can help prevent fraud, increase timekeeping efficiency, and enhance the
accuracy of wage calculations. Yet, despite these advantages, there are legal complexities associated with
biometric timeclocks. Indeed, employers have faced a flurry of class actions challenging their use.
Privacy. The first potential glitch is that a few states specifically regulate the collection and storage of
biometric information. While a handful of jurisdictions have entertained bills on this topic, only three
states thus far have enacted biometric privacy legislation: Illinois, Texas, and Washington. (Washington's
law, effective July 23, 2017, is the most recent, but the law does not apply to an employer's use of a
biometric timeclock.) In addition to these biometric privacy laws, New York's Labor Code includes a
provision governing fingerprinting of employees that extends to and restricts certain uses of biometric
timeclocks. That provision precludes employers from requiring employees to use their fingerprints to
clock in, but permits voluntary fingerprint scans, as well as the use of instruments that measure the
geometry of a hand that do not scan the surface details of the hand and fingers.
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The Illinois law, the Biometric Information Privacy Act (BIPA), is by far the most restrictive. BIPA
requires that—before collecting, capturing, or obtaining any biometric information—private entities must
first provide employees with written notice informing them of the intent to collect such information, the
purpose for doing so, and the length of time that the data will be retained. Employers must obtain
employees' written consent before scanning their "biometric identifiers" or collecting "biometric
information" using a biometric timeclock. Further, employers must issue a written policy concerning
retention and safeguards for this information, including methods for destruction.
Moreover, BIPA is quite expansive; it defines a "biometric identifier" as a scan of an individual's
fingerprint, retina, or iris, or a scan of an individual's hand or face geometry. BIPA also applies to
"biometric information," which is defined as "any information, regardless of how it is captured,
converted, stored, or shared, based on an individual's biometric identifier used to identify an individual."
Accordingly, even biometric timeclocks that do not store an image of the biometric identifier, but instead
create a template or unique identifier based on the image, fall within the scope of BIPA.
BIPA authorizes employees to sue for alleged violations, and prevailing plaintiffs may recover liquidated
damages of up to $5,000 for each violation. Since mid-September 2017, more than 50 employers that use
"biometric timeclocks" in Illinois have been targeted with class action lawsuits alleging BIPA violations.
These lawsuits typically do not allege that employees' biometric data has been unlawfully disclosed, sold,
or stored in an unsecure manner. Instead, the actions focus on employers' alleged non-compliance with
BIPA's notice and consent requirements; specifically: (1) the employer allegedly failed to provide its
employees with written notice that the biometric timeclock would collect their biometric data, and to
explain the purpose for the collection, how the biometric data would be stored, and how long it would be
retained; and (2) the employer did not obtain employees' prior written consent to the collection and use of
their biometric data.
Courts are grappling with how to handle these types of claims, which allege technical violations of BIPA
but not necessarily any resultant, quantifiable harm. In recent months, courts have issued contradictory
rulings on that issue. Notably, a unanimous panel of the Illinois appellate court addressed whether a
plaintiff is "aggrieved" under BIPA "when the only injury he or she alleges is a . . . private entity . . .
collected his or her biometric identifiers and/or biometric information without providing him or her the
disclosures and obtaining written consent." Rosenbach v. Six Flags Entm't Corp., 2017 Ill. App. LEXIS
812, at *8 (Ill. App. Ct. Dec. 21, 2017). The court held that, by its plain language, the term "aggrieved" as
used in BIPA requires "an actual injury, adverse effect, or harm in order for the person to be aggrieved."
While the court noted that such harm need not be pecuniary, this holding arguably narrowed the scope of
allowable BIPA actions.
That said, a California federal court reached the opposite conclusion in a February 2018 opinion. Patel v.
Facebook Inc., 2018 U.S. Dist. LEXIS 30727 (N.D. Cal. Feb. 26, 2018). While not set in an employment
context, that case addressed the related question of whether Illinois residents had standing to assert claims
against a social media site, which relied on facial recognition technology as part of a "tagging" feature but
allegedly did not provide notice to or seek consent from users under BIPA. The federal district court
reasoned that "the Illinois legislature codified a right of privacy in personal biometric information" in
BIPA, evidencing its "judgment that a violation of BIPA's procedures would cause actual and concrete
harm." This threshold issue remains unsettled, complicating employer compliance efforts.
Duty to Consider Accommodations. Beyond privacy regulations, employers considering use of biometric
timeclocks should also be aware that they may be obligated to provide reasonable accommodations to
certain employees. Employees with disabilities, for example, may need to rely on another method for
tracking their hours if they are unable to participate in biometric scanning. The Americans with
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Disabilities Act and related state antidiscrimination laws would require employers to assess and
implement any reasonable accommodations in that event.
Employers also may need to entertain accommodation requests from employees with sincere religious
objections to a biometric scanning system. Failure to do so may run afoul of Title VII.
In short, biometric timeclocks are a powerful tool that employers should handle with care.
12.

Sick and Tired of Competing Paid Sick Leave Obligations?

Few laws are as frustrating for multi-jurisdiction employers as paid sick leave requirements. Fifteen states
plus the District of Columbia have statewide paid sick leave mandates, cities and/or counties with paid
leave ordinances, or both. California, for example, has state-wide paid leave requirements, as do seven of
its major cities. New Jersey has not yet enacted its own paid leave law (but is getting close), but at least
13 of its cities or counties have. These leave requirements vary in the number of hours that can be
accrued, carryover restrictions, reasons leave can be taken, and employer and employee coverage. As a
result, employers operating in multiple jurisdictions face significant compliance challenges.
Minnesota has recently had to contend with new local paid sick leave ordinances. On May 31, 2016,
Minneapolis became the first city in the Midwest to enact such an ordinance. The Minneapolis Sick and
Safe Time Ordinance requires employers to allow employees to accrue up to 48 hours of sick and safe
time leave each year beginning July 1, 2017. Employers with six or more employees must provide paid
sick and safe time, while smaller employers must provide unpaid leave.
The leave can be used for various reasons, including for the employee's or the employee's family
member's mental or physical illness, injury, or health condition, or when an employee or his or her family
member needs to obtain diagnosis, care, treatment, or preventive care, as well as any absence due to
domestic abuse, sexual assault, or stalking of the employee or the employee's family member.
This law did not go unchallenged. The Minnesota Chamber of Commerce joined other business groups
and individual employers and moved for a temporary injunction to stop the Ordinance from taking effect,
arguing the Ordinance was pre-empted by and conflicted with state law, and that Minneapolis did not
have the authority to enforce the Ordinance because it inappropriately extended beyond the geographic
borders of Minneapolis.
On January 19, 2017, a Hennepin County judge issued an order rejecting the Chamber's preemption and
conflict arguments. The judge, however, granted the motion to enjoin Minneapolis from enforcing the
Ordinance against companies "resident outside" of the city—i.e., those employers that do not have a
physical location within the city limits of Minneapolis. On September 18, 2017, the Minnesota Court of
Appeals agreed with the district court that the ordinance should not be applied to employers that do not
have a facility in Minneapolis, even if employees perform some work in Minneapolis. In response, the
mayor of Minneapolis recently signed an ordinance amending its paid sick leave rules to provide that an
employer is only required to allow an employee to use sick and safe time that is accrued when the
employee is scheduled to perform work within the geographic boundaries of the city.
The appeals court also agreed with the district court that the remainder of the law was enforceable and not
preempted by state law. Therefore, as of July 1, 2017, employers were required to have a compliant
policy and provide notice of the law. Employers with collective bargaining agreements have until July 1,
2018, to ensure their agreements provide compliant benefits.
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Saint Paul, Minnesota followed suit on September 7, 2016, adopting its own sick and safe time ordinance.
Covered employers must allow employees who work in Saint Paul to accrue one hour of sick and safe
time for every 30 hours worked, up to 48 hours of sick and safe time each year. The Saint Paul Ordinance
applies to private employers of all sizes, including employers with only one employee, as long as at least
one employee works within Saint Paul city limits. The Saint Paul Ordinance does not exempt small
businesses, but it provides them with more time to comply with the paid sick and safe time requirements.
This Ordinance took effect on July 1, 2017, for employers with 24 or more employees, and January 1,
2018, for smaller employers.
The Saint Paul Ordinance mirrors Minneapolis' ordinance in many ways, although there are some notable
differences related to accrual, definitions of covered family member, and notice requirements, forcing
employers with employees in both Minneapolis and Saint Paul to decide whether to create different
policies for their employees.
Not to be outdone, the City of Deluth, Minnesota has recently introduced an ordinance (No. 18-009-O)
that would require employers with five or more employees to provide employees with one hour of earned
sick and safe time for every 30 hours worked.
Although cities in Minnesota were the only jurisdictions in the Midwest to enact new paid leave laws over
the past year, jurisdictions elsewhere in the country have been more active in this area.
On September 28, 2017, Rhode Island enacted a state-wide paid sick and safe leave law. The Healthy and
Safe Families and Workplaces Act will take effect on July 1, 2018, giving employers little time to review
existing or create new policies to comply with the law.
More recently, on January 12, 2018, the Maryland legislature overrode Governor Larry Hogan's 2017
veto of the Healthy Working Families Act, enacting legislation that requires Maryland businesses to
provide covered employees with paid sick and safe leave. The Act preempts local sick and safe leave laws
that were enacted on or after January 1, 2017.
In addition, Austin became the first Texas city to adopt its own paid sick leave ordinance, although state
lawmakers have already threatened to enact a bill that would preempt local sick leave efforts. Meanwhile,
final rules to implement other state paid sick leave laws were issued in Washington, Oregon, and Arizona.
By contrast, South Carolina enacted a law within the past year that expands coverage of its preemption
laws to prohibit political subdivisions from enacting employment laws that provide greater benefits—
including paid leave—than that required under federal or state law.
Bills to create paid leave requirements are pending in a handful of other states.
Another avenue for providing paid sick leave is the creation of a paid family and medical leave insurance
program funded by payroll deductions. For example, in July 2017 Washington enacted a law that allows
employees to take up to 18 weeks of paid leave beginning January 1, 2020. The new law provides that the
paid leave benefits are paid from a percentage of the employee's average weekly wage and capped at
$1,000 per week. Payroll deductions to support the program will begin January 1, 2019. Bills to enact
similar programs are pending in Hawaii, Massachusetts, and Oregon.
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13.

Do We at Least Get Extra Credit?

While many jurisdictions have been reluctant to enact local paid leave mandates, lawmakers across the
country have recognized the popularity of the issue. A 2017 survey conducted by Pew Research Center
found that the majority of Americans support paid leave. Who should bear the cost of providing such
leave, however, has been a bone of contention.
In order to encourage employers to provide their employees with paid time off for family and medical
leave, the first significant piece of legislation to make it to President Trump's desk, the Tax Cuts and Jobs
Act (H.R. 1), includes an employer tax credit as an incentive. The bill does not require employers to
provide paid leave, but rather offers a tax credit to employers that provide a certain level of paid family
and medical leave to their employees.
Under the new tax code section, eligible employers will be able to claim a general business tax credit
equal to 12.5% of the wages they pay to qualifying employees when they take family and medical leave.
The credit is available only if the employer pays the employees on leave at least half of their hourly rate
(or a prorated amount if they are not paid hourly), and only if the employer provides at least two weeks of
paid family and medical leave per year. Employers that pay their employees on leave more than 50%
replacement wages will be entitled to a greater tax credit. Specifically, the credit will increase by a quarter
percentage point for every percent above the 50% rate the employer pays the employee on leave, up to a
maximum tax credit of 25% if the employer pays the employees 100% of their regular wages. This credit
is available for up to 12 weeks of paid leave per employee per year.
Both full-time and part-time employees must be offered paid leave for an employer to be able to claim the
tax credit. Employers must allow part-time employees to take a commensurate amount of paid leave,
determined on a pro-rata basis. A "qualifying employee" is an individual who is employed by the
employer for at least a year, and paid no more than 60% of the compensation threshold for designation as
a highly compensated employee under the tax code, or $72,000.
The tax credit applies for "family and medical leave," as defined under sections 102(a)(1)(a)-(e)or
102(a)(3) of the FMLA. Other types of leave such as paid vacation leave, personal leave, or other types of
medical or sick leave, are not considered family and medical leave for tax credit purposes.
The credit applies to wages paid in taxable years starting in 2018. The credit does not apply to wages paid
in taxable years starting after December 31, 2019.
Some state legislatures have taken Congress's lead. Three separate bills introduced in Connecticut (HB
5098, HB 5103, and HB 5134), for example, would establish employer tax credits for providing their
employees with paid family and medical leave. On April 9, 2018, Maryland's General Assembly approved
a bill (SB 134) to allow small businesses that provide paid sick leave to their employees to be eligible to
receive tax credits.
Other bills would provide tax credits for specific types of leave. A bill (HB 1202) introduced in Colorado,
for example, would provide employers with an income tax credit equal to 35% of the employer's expenses
for paying employees whose leave of absence period is due to an organ donation and does not exceed 10
working days.
A measure (HB 1758) pending in New Hampshire would establish a credit against business taxes for
providing paid maternity and paternity leave.

16

If these bills advance and are adopted by other states, it would indicate that the carrot approach to
implementing paid leave policies is an effective one.
14.

School's out for Summer: What Does the New and Improved Unpaid Internship
Interpretation Mean for Employers?

Employers must be careful when planning any internship or trainee programs to ensure that unpaid interns
do not qualify as "employees" (and thus qualify for compensation) under the FLSA. While careful
planning is always important, employers can now rely on updated—and more employer-friendly—
guidance from the Department of Labor (DOL).
On January 5, 2018, the DOL announced a significant change in its interpretation of the FLSA with
respect to interns. For years, the DOL had employed a six-factor test to determine whether the FLSA's
minimum wage and overtime requirements apply to interns working for private employers. Under that
test, interns would be deemed "employees" by default unless all six of the specified elements were
satisfied.
Private employers struggled with this stringent approach. For example, the fourth factor—which
essentially required that companies reap no benefit from an intern's efforts—posed a particular challenge
for employers intending to offer meaningful, educational, yet unpaid, internships. Moreover, beginning
around 2013, employers were faced with a wave of class and collective actions filed by unpaid interns
alleging that they had been misclassified.
By 2015, however, federal courts began rejecting this six-factor factor test in favor of a more flexible
framework. In Glatt v. Fox Searchlight Pictures, Inc., 811 F.3d 528 (2d Cir. 2015), a case involving
unpaid interns in the film industry, the U.S. Court of Appeals for the Second Circuit found that the DOL's
six-factor test was too rigid to apply in all workplace scenarios. Instead, the court endorsed the "primary
beneficiary" test, which explores the extent to which the employer and the intern benefit from their
relationship. This approach "focuses on what the intern receives in exchange for his [or her] work" and
grants the courts the flexibility to examine the economic realities as they exist between the parties. The
Second Circuit articulated a non-exhaustive list of seven factors for courts to consider in determining
whether the FLSA applies to an intern: (1) The extent to which the intern and the employer clearly
understand that there is no expectation of compensation. Any promise of compensation, express or
implied, suggests that the intern is an employee—and vice versa; (2) The extent to which the internship
provides training that would be similar to that which would be given in an educational environment,
including the clinical and other hands-on training provided by educational institutions; (3) The extent to
which the internship is tied to the intern's formal education program by integrated coursework or the
receipt of academic credit; (4) The extent to which the internship accommodates the intern's academic
commitments by corresponding to the academic calendar; (5) The extent to which the internship's
duration is limited to the period in which the internship provides the intern with beneficial learning; (6)
The extent to which the intern's work complements, rather than displaces, the work of paid employees
while providing significant educational benefits to the intern; and (7) The extent to which the intern and
the employer understand that the internship is conducted without entitlement to a paid job at the
conclusion of the internship.
The court also clarified that other factors might be relevant as dictated by the circumstances.
Other appellate courts soon followed suit. Most recently, for example, the Ninth Circuit adopted the Glatt
seven-factor analysis.
Given these developments, on January 5, 2018, the DOL issued an updated fact sheet endorsing the
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primary beneficiary framework. In that release, the DOL cited the key appellate cases and adopted the
Glatt approach verbatim. The DOL stated that the primary beneficiary test is flexible "and no single factor
is determinative." As the DOL explained, "whether an intern or a student is an employee under the FLSA
necessarily depends on the unique circumstances of each case."
Employers that are covered by the FLSA and wish to offer unpaid internships should review the DOL's
position when preparing their programs and hiring interns. Employers—even if not covered by the
FLSA—should also remember that state laws and the guidance of state agencies may also affect their
decisions about internship programs. In addition, some states consider interns to be "employees" for
purposes of their antidiscrimination statutes. Approximately eight jurisdictions (including California,
Illinois, Maryland, and New York) offer some protection for interns from discrimination and/or sexual
harassment. Finally, all employers should be clear about the scope of their internships and should be
consistent in applying all policies and procedures to interns, to ensure they are treated fairly during their
time with the company.
15.

Will ICE Enforcement Put a Chill on Hiring?

Cracking down on illegal entry into the United States was a cornerstone of President Trump's election
campaign. Following a series of immigration-related memoranda and executive orders issued since
January 2017, the White House on October 8, 2017, released a list of immigration priorities addressing
border security, interior enforcement, and a merit-based immigration system. The priority list calls for the
hiring of 10,000 ICE agents, 300 federal prosecutors, 370 immigration judges and 1,000 Immigration and
Customs Enforcement (ICE) attorneys. The Department of Homeland Security would be authorized to
raise and collect fees from visa services and border crossings to fund border security and enforcement
activities.
Employers can expect to be impacted by this shift in focus. For instance, employers have seen—and will
continue to see—a significant uptick in worksite enforcement actions conducted by ICE. Acting ICE
Director Thomas Homan has reportedly ordered Homeland Security Investigations (HSI, ICE's
investigative arm) to increase its worksite enforcement actions by "four or five times" in the new fiscal
year. In the past, ICE conducted worksite raids to arrest employees who lacked work authorization in the
United States. Such raids have returned, and are targeting aggressively both parties: employers that—even
unknowingly—employ individuals without work authorization, and employees who lack work
authorization. For example, on January 10, 2018, HSI targeted 98 retail operations in nationwide worksite
raids occurring in 17 states and Washington D.C. On April 5, 2018, ICE agents conducted its largest
workplace raid in 10 years at a meatpacking plant in Tennessee, arresting 97 workers. Such activity will
likely be the first of many future worksite enforcement actions under the current administration.
These new worksite enforcement actions appear to be a combination of both I-9 audits and arrest of
unlawful workers and employers that knowingly hiring these workers. Under the Immigration and
Nationality Act, employers are required to maintain Form I-9 for all employees hired after November 6,
1986. Employers are required to produce the I-9s within three days of receiving a notice of inspection.
Failure to properly maintain I-9s may result in fines, and employers that knowingly employ individuals
who are unauthorized face stiffer penalties including increased fines and potential criminal liability.
Some jurisdictions have attempted to push back on these increased enforcement efforts. On January 1,
2018, California's Immigrant Worker Protection Act took effect. This law prohibits employers from
giving ICE—and other immigration agencies—permission to enter private areas of a workplace and from
obtaining some types of documents without a judicial warrant. The law also requires employers to
provide notice to employees and their authorized representative of immigration agency audits, such as an
ICE Form I-9 audit. Although the law places restrictions on an employer's ability to cooperate with an
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ICE request, forcing ICE to obtain judicial warrants, it still allows ICE to conduct Form I-9 inspections by
issuing an administrative Notice of Inspection.
As expected, on March 6, 2018, the U.S. Department of Justice filed a lawsuit challenging California's
new law, among others in the state designed to limit the extent state law enforcement and prisons may
cooperate with ICE. The DOJ's lawsuit requests injunctive relief against California, and argues that the
Immigrant Worker Protection Act and other California laws violate the Supremacy Clause of the
Constitution.
Workplace raids aside, employers are feeling other effects from the administration's re-vamped
immigration policy. The White House has advocated a merit-based immigration system, as articulated in
proposed legislation: Reforming American Immigration for Strong Employment (RAISE) Act. This
proposal would reduce the number of eligible family-based green cards and create a new point-based
system for awarding green cards. Specifically, the RAISE Act would establish a 30-point threshold for
green cards, awarding an applicant higher point totals for higher-salaried jobs, professional degrees,
English-speaking ability, younger applicant age, higher future salary, extraordinary achievements, and an
applicant's investing $1.35 million or more in the United States.
If such a system were implemented, employers would face higher costs in sponsoring foreign workers for
visas. Individuals holding a nonimmigrant work visa would have to meet a high point-based system
threshold in order to obtain a green card, and there will certainly be additional delays in visa issuance due
to the additional screening required.
In addition, the Department of Homeland Security is reportedly considering ending the ability to extend
H-1B visas beyond the six-year limit of authorized stay. Historically, the extensions have been possible
pursuant to the American Competitiveness in the Twenty-First Century Act (AC21), which previous
administrations have interpreted as allowing such extensions. The current administration is reconsidering
this interpretation in light of the administration's "Buy America, Hire American" initiative.
While the administration's policy is still fluid, employers across the country should take extra care to
ensure their employees are authorized to work in the United States, and anticipate extra time for the
processing of nonimmigrant and immigrant petitions, labor certifications and green cards, as well visa
issuance delays due to the additional scrutiny over such documents.
16.

Are More Predictive Scheduling Laws in Your Future?

A work trend that made inroads in 2017 and might continue in 2018 is the proliferation of so-called "fair"
or "predictive" scheduling laws. San Francisco was the first city to enact its Formula Retail Employee
Rights Ordinances in November of 2014. Since then, predictive laws have taken hold—primarily in large
cities—on both coasts. In 2017, new laws were enacted in the cities of San Jose, California; Emeryville,
California; Seattle, Washington; and New York City, New York. The same year, Oregon became the
sixth jurisdiction to adopt predictive scheduling requirements, and the first to do so on a state-wide basis.
Most of these scheduling laws apply to large employers in the retail and food services industries, although
Oregon's law includes "hospitality establishments." The Emeryville and New York City fair scheduling
laws apply to restaurants where patrons order or select food or beverages and pay before eating.
While San Jose's law imposes the narrowest requirements, mandating only that employers give part-time
employees the right of first refusal over available work hours before hiring additional personnel, it has the
broadest application, applying to all employers either subject to San Jose's business license tax or exempt
from such tax but having a place of business within city limits.
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Although the predictive scheduling laws vary, they generally require one or more of the following: (1) a
good-faith estimate of the employee's anticipated work schedule, (2) the right to request input into one's
work schedule, (3) the right to rest between work shifts, (4) advance notice of the work schedule, (5) the
right to decline employer-requested changes to the posted work schedule, (6) compensation for schedule
changes (if the employee agrees to accept such changes), and (7) a duty to offer available work hours to
existing employees before hiring externally.
New York State could be the next jurisdiction to impose fair scheduling requirements. On November 26,
2017, the New York State Department of Labor issued proposed predictive scheduling regulations for
employers in the retail, financial services, healthcare, and construction industries. The proposed
regulations would revise the Minimum Wage Order for the Miscellaneous Industries and Occupations to
limit employers' ability to schedule employees for on-call shifts and require employers to pay employees
for cancelled shifts and newly issued shifts. If the proposed regulations become effective, New York State
would follow Oregon in implementing state-wide predictive scheduling rules.
Other states could soon follow. Bills requiring an employer to provide advance notice of employee shifts
have been introduced in at least seven states. Legislation that would allow employees to request flexible
work schedules or make changes in their schedules are pending in the U.S. House and Senate, as well as
in California and New Jersey. Many of these bills would require employers to pay for 11th-hour shift
changes, and impose a range of scheduling requirements on employers. A bill (AB 866) that recently died
in Wisconsin's legislature, for example, would have required employers to provide employees in the
retail, food service, and cleaning industries with a written copy of their work schedules at least a day
before their first day of work, and provide any changes to these schedules at least 14 days in advance.
On the flip side, some jurisdictions are trying to take a preemptive approach to the proliferation of
scheduling laws. In South Carolina, for instance, a bill was introduced that would prevent localities from
requiring employers to pay employees additional wages or pay based on any alteration or adjustment of
employee scheduling. It remains to be seen whether any of these pending measures will advance in 2018.
17.

Leave Me Alone! Don't I Need to be Accommodated?

Another thorny question that often plagues employers is whether a leave of absence constitutes a
reasonable accommodation under the Americans with Disabilities Act (ADA). This issue typically arises
when employees request additional time off following the expiration of leave taken under the FMLA or
an employer's internal policy. For example, an employee may check in while on FMLA leave, only to
report that a surgery has been scheduled and that he or she cannot return to work until weeks after the
FMLA period runs out. So how far does an employer have to go in this situation?
Courts and employers continue to debate whether and how extended leave should constitute a reasonable
accommodation. In general, leave qualifies as a reasonable accommodation "when it enables an employee
to return to work following the period of leave." See EEOC, Employer-Provided Leave and the Americans
with Disabilities Act (May 9, 2016). According to the EEOC, leave must be granted unless: (1) another
reasonable accommodation option would be effective (e.g., would enable the employee to perform his/her
essential job functions); or (2) the leave would cause the employer undue hardship.
Undue hardship, meanwhile, refers to an action that would require significant difficulty or cost. Whether
an accommodation is an undue hardship involves consideration of several criteria, such as: (1) the nature
and cost of that accommodation; (2) the overall financial resources of the facility and impact on expenses;
(3) the overall resources of the employer; (4) the nature of the employer's operations, including the
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composition, structure, and functions of the workplace; and (5) the impact of the accommodation on
operations, including any impact on the ability of other employees to perform their work.
Consistent with those principles, an extended medical leave may be a reasonable accommodation under
the ADA—but an employer generally does not have to provide a leave of indefinite duration. Numerous
federal appellate courts have held that an employee is not entitled to leave as a reasonable accommodation
if the duration is unknown.
Courts also have rejected requests for leave that have a specific end date but are deemed excessive. The
rationale for some of these holdings is that "[a] leave request must assure an employer than an employee
can perform the essential functions of her position in the near future." For example, some courts have
concluded that a six-month leave of absence is simply too long to be a reasonable accommodation.
A few courts have described these limitations in another way. Some courts have held that individuals
seeking excessively long or undetermined leaves need not be accommodated because they are not
"otherwise qualified" for their jobs under the ADA. The Seventh Circuit stressed this point in two 2017
cases, beginning with Severson v. Heartland Woodcraft, Inc., 872 F.2d 476 (7th Cir. 2017). Indeed, the
court bluntly stated in Severson that "a long-term leave of absence cannot be a reasonable
accommodation." There, the plaintiff had taken his full 12 weeks of FMLA leave due to a back injury that
aggravated a preexisting condition. While on leave, he informed his employer that he would require
surgery and requested an extension of his medical leave for two or three more months. The employer
responded that while the plaintiff would be welcome to reapply in the future, his employment would
expire along with his FMLA leave if he failed to return to work. On the final day of his FMLA leave, the
plaintiff underwent surgery and later sued alleging failure to accommodate, citing in support the fact that
his doctor had cleared him to return to work three months after his surgery. The parties agreed that the
plaintiff had a disability but disputed whether the desired multi-month leave of absence constituted a
reasonable accommodation.
The plaintiff, supported by the EEOC as amicus curiae, argued that long-term medical leave should be
considered a reasonable accommodation if it is of a fixed duration, is requested in advance, and is likely
to enable the employee to perform his or her essential job functions upon return to the workplace. The
Seventh Circuit rejected this approach, however, reasoning that it would transform the ADA into an
"open-ended extension of the FMLA." The court relied on prior precedent, explaining that the inability of
a person to work for months at a time removes that individual from ADA coverage. Just a few weeks after
Severson, the Seventh Circuit reiterated this interpretation in Golden v. Indianapolis Housing Agency, 698
F. App'x 835 (7th Cir. 2017), holding that the employee's request for an additional six months' leave
beyond FMLA leave removed her from the class of individuals protected by the ADA. The Eleventh
Circuit followed a similar path in Billups v. Emerald Coast Utilities Authority, 2017 WL 4857430 (11th
Cir. Oct. 26, 2017), in which the court rejected a request for leave where the plaintiff was not able to
perform the essential functions of his job at the time of his termination and could not show that he would
become able to work "in the immediate future."
While these cases have helped clarify the outer limits of an employer's duties to provide leave under the
ADA, employers should continue to take seriously all accommodation requests. An employer covered by
the ADA typically should plan on engaging in the interactive process with an employee upon receipt of a
leave request, to assess whether accommodation is necessary, whether it would impose undue hardship,
and what accommodations might be both effective and reasonable. Employers should also educate
themselves about any applicable state or local law accommodation requirements.
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18.

Where do LGBTQ Rights Stand?

Federal courts this year issued a number of significant decisions defining the scope of employment
protections for workers on the basis of their sexual orientation or gender identity. Meanwhile, the political
climate has once again brought this issue to the forefront.
The EEOC's position stems from a July 15, 2015, federal sector decision, Baldwin v. Department of
Transportation (3-2 Decision). In Baldwin, the Commission held that a claim of discrimination on the
basis of sexual orientation "necessarily states a claim of discrimination on the basis of sex under Title
VII." The EEOC relied on three grounds: (1) sexual orientation discrimination involves sex stereotyping
in not conforming to gender norms; (2) such discrimination amounts to gender-based associational-type
discrimination; and (3) sexual orientation requires consideration of a person's sex.
Notably, Republican-appointed Commissioners Constance Barker and Victoria Lipnic voted against
approval of the decision. When the EEOC shifts to a 3-2 Republican majority, as is expected this year, it
remains an open question whether the Commission's current view will endure.
Meanwhile, on April 4, 2017, the Seventh Circuit became the first federal appellate court to hold that
discrimination on the basis of sexual orientation is a form of sex discrimination under Title VII. Hively v.
Ivy Tech Community College, 853 F. 3d 76 (7th Cir. 2017). The Second Circuit followed suit this year in
Zarda v. Altitude Express, Inc., No.15-3775, (2d Cir. Feb. 26, 2018). By contrast, the 11th Circuit in
Evans v. Georgia Reg'l Hospital, 2017 WL 43025, 850 F. 3d 1251 (11th Cir. Mar. 10, 2017), came to the
opposite conclusion, finding Title VII affords no such protection. All of the other courts of appeal that
have considered this issue have similarly ruled that Title VII does not cover sexual orientation
discrimination. This circuit split will likely be resolved by a future Supreme Court decision, although on
December 11, 2017, the U.S. Supreme Court declined review in Evans.
Another groundbreaking decision was issued in recent months, this time by the Sixth Circuit in EEOC v.
R.G. & G.R. Harris Funeral Homes, Inc., No. 16-2424 (6th Cir. Mar. 7, 2018). The appellate court held
that discrimination based on an employee's transgender status is discrimination based on "sex" in
violation of Title VII. While the EEOC made such a determination in 2012 (Macy v. Bureau of Alcohol,
Tobacco, Firearms and Explosives, EEOC Appeal No. 0120120821 (Apr. 20, 2012)), the Sixth Circuit is
the first such federal appellate court to so rule. This decision impacts employers in Kentucky, Michigan,
Ohio and Tennessee.
Discrimination based on an individual's LGBTQ status will remain a hot issue throughout 2018. There
currently exists a patchwork of employment laws governing protections for individuals on the basis of
sexual orientation and/or gender identity.
Currently, 20 states (including Minnesota, Iowa, and Illinois) and the District of Columbia prohibit
discrimination based on sexual orientation and gender identity. Two states (including Wisconsin) Prohibit
discrimination based on sexual orientation only; six states (including Michigan and Indiana) prohibit
discrimination against public employees based on sexual orientation and gender identity; five states
prohibit discrimination against public employees based on sexual orientation only.
To compound these varying laws, many municipalities have enacted their own anti-discrimination
ordinances that include sexual orientation and/or gender identity as protected classifications. In Michigan
for example, at the state level, an executive order prohibits discrimination on the basis of sexual
orientation and gender identity for state public employees. In addition, while there is not a statewide law
governing private employment, employers in the state are covered by the recent Sixth Circuit decision in
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EEOC v. R.G. & G.R. Harris Funeral Homes. And over 40 cities and townships in Michigan have
enacted local anti-discrimination laws covering employers in those jurisdictions.
Similarly, in Wisconsin, there is a statewide statutory prohibition of discrimination on the basis of sexual
orientation for both public and private employees, as well as local prohibitions against sexual orientation
and gender identity discrimination in at least two counties and seven cities within Wisconsin's borders.
Bills to expand employment discrimination protections based on an individual's sexual orientation and/or
gender identity are pending in roughly a dozen states.
19.

Wait Wait ... Don't Tell Me! Do You Have a Criminal Record?

Laws limiting pre-employment criminal history inquiries and an employer's use of such information in
making employment decisions remain a hot employment law trend. A couple of "ban-the-box" laws, so
named because they usually prohibit an employer from asking an applicant to check a "yes" or "no" box
on an employment application about whether they have ever been convicted of a crime, have already been
enacted in 2018, and several more are pending.
Although there is no federal ban-the-box law in place, in 2012 the EEOC issued enforcement guidance on
the consideration of arrest and conviction records in employment decisions under Title VII. It is the
EEOC's position that although Title VII does not protect ex-offenders as a protected class, unlawful
discrimination may result from the administration of a facially-neutral policy or procedure—specifically,
criminal-record-screening policies that disproportionately affect protected class members. If a disparate
impact resulting from these policies is shown, the EEOC maintains that the employer can be liable for
discrimination unless it can demonstrate that its policy is job-related for the position in question and
consistent with business necessity. Even then, a Title VII plaintiff may prevail by demonstrating that there
is a less-discriminatory "alternative employment practice" that serves the employer's legitimate goals as
effectively as the challenged practice.
Although the EEOC continues to bring pattern-or-practice discrimination lawsuits against employers for
their alleged discriminatory use of criminal background checks, the validity of its enforcement guidance
is in question. On February 1, 2018, a federal judge enjoined the EEOC and U.S. Attorney General from
enforcing the guidance against the State of Texas on the narrow basis of the EEOC's issuance of the
guidance without providing notice to the public and an opportunity to comment, as required under the
Administrative Procedures Act (APA). Although the injunction itself is specific to the State of Texas, the
order opens the door to other similar lawsuits against the EEOC and is likely to push the EEOC to
reconsider the guidance.
Meanwhile, states and localities persist in enacting their own measures designed to limit criminal history
inquiries until later in the hiring process. In March 2018, Washington became the latest state to enact a
ban-the-box law. The Washington Fair Chance Act, effective June 7, 2018, provides that an employer
cannot include any question about an applicant's criminal record on any application for employment,
inquire about an applicant's criminal record either orally or in writing, receive information through a
criminal history background check, or otherwise obtain information about an applicant's criminal record.
The cities of Seattle and Spokane had already enacted their own local ban-the-box ordinances.
A month prior, on February 1, 2018, the Kansas City, Missouri, City Council similarly passed restrictions
on employers' inquiries into, and use of, criminal record information. The ordinance becomes effective
on June 9, 2018.
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Jurisdictions in the Upper Midwest are already familiar with these restrictions. In Minnesota, for instance,
current law prohibits an employer from inquiring into, considering, or requiring disclosure of the criminal
record or criminal history of an applicant for employment until the applicant has been selected for an
interview by the employer, or if there is not an interview, before a conditional offer of employment is
made to the applicant. An employer is not prohibited from notifying applicants that law or the employer's
policy will disqualify an individual with a particular criminal history background from employment in
particular positions. Minn. Stat. § 364.021.
In neighboring Wisconsin, the state's Fair Employment Act prohibits an employer from requesting an
applicant or employee, on an application form or otherwise, to supply information regarding any arrest
record of the individual except a record of a pending charge. The law also prevents employers from
refusing to hire, employ, admit or license any individual; barring or terminating from employment; or
discriminating against any individual in promotion, compensation or in terms, conditions or privileges of
employment because of the individual's arrest or conviction record. The city of Madison has its own
ordinance stipulating an employer cannot request an applicant or employee, on an application form or
otherwise, to supply information regarding any arrest record, except a record of a pending charge.
Madison Code of Ordinances § 39.03(8)(f).
Legislation to either impose new ban-the-box requirements or strengthen existing protections is pending
in about nine other states.
On the flip side, Michigan has enacted a law that prohibits local governmental bodies from adopting,
enforcing, or administering an ordinance regulating information an employer can request or require on a
job application or during the interview process. This measure is likely in reaction to the proliferation of
ban-the-box bills enacted at the local level.
Employers operating in multiple jurisdictions should ensure their employment applications reflect the
variations in the law, as well train their HR personnel regarding permissible interview questions.
20.

Whistle While You Work?

The scope of whistleblower protections keeps evolving. The "bounty" portion of the Dodd-Frank Wall
Street Reform and Consumer Protection Act (Dodd-Frank)—which entitles individuals who provide
original information to the Securities and Exchange Commission (SEC) to a portion of the proceeds of
any successful enforcement action—continues to encourage whistleblowers to come forward. According
to the SEC's Annual Report to Congress, since the bounty program's inception, the SEC has awarded
approximately $160 million in whistleblower awards to 46 individuals whose information led to
successful enforcement actions. In FY 2017 alone, the SEC received over 4,400 tips, an increase of nearly
50% since FY 2012, the first year for which the SEC started collecting full-year data. Although the
majority of whistleblowers hailed from New York and California, the upper Midwest had its share of
whistleblowers. Of those FY 2017 reports, 151 were made in Illinois, 61 in Michigan, 33 in Minnesota,
and 27 in Wisconsin.
Regardless of whether a bounty is actually awarded, the anti-retaliation provisions of Dodd-Frank protect
those employees who blow the whistle from termination or other adverse employment actions. When
those anti-retaliation provisions kick in was a recent question before the U.S. Supreme Court. On
February 21, 2018, the Court issued its decision in Digital Realty Trust, Inc. v. Somers, Case No. 16–
1276, resolving a circuit split on whether the Dodd-Frank Act requires employees to report externally to
the SEC in order to be protected by the Act's anti-retaliation provision. The Court sided with the employer
in this case, finding that Dodd-Frank's definition of "whistleblower," which requires a person to report "to
the Commission," means that an employee must report the alleged illegal activity to the SEC—and not
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just internally—in order to be covered by the Act's anti-retaliation protections. However, employers
should be aware that there are other anti-retaliation protections under other statutes, such as the SarbanesOxley (SOX) Act and some state laws.
The SOX anti-retaliation provisions are particularly expansive. In fact, an August 2017 decision by the
U.S. Department of Labor's Administrative Review Board (ARB) held that the SOX whistleblower
provisions have extraterritorial application, therefore covering adverse actions against a whistleblower
that take place outside the United States. Blanchard v. Exelis Systems Corp., ARB Case No. 15-031, ALJ
Case No. 2014-SOX-020 (Aug. 29, 2017).
In addition to the growing reach of federal statutes, employers must be mindful of state whistleblower
statutes. A recent Minnesota Supreme Court decision found that an employee's whistleblower protections
under the Minnesota Whistleblower Act (MWA) are fairly easily triggered. In Friedlander v. Edwards
Lifesciences, LLC, 900 N.W. 2d 162 (Minn. 2017), the court unanimously held that the purpose of an
employee's report is irrelevant for determining whether that report can form the basis for a whistleblower
claim. In fact, the employee need not have been attempting to expose an employer's suspected illegal
activity in order to bring a subsequent retaliation claim under the MWA. This decision significant
expands the universe of protected disclosures that trigger MWA protection.
This decision, combined with the 2016 Minnesota Supreme Court decision in Ford v. Minneapolis Public
Schools, 874 N.W. 2d 231 (Minn. 2016), which expanded the statute of limitations for whistleblower
claims to six years, means that employers in Minnesota can be subjected to potential MWA claims for a
longer period of time, for a greater variety of whistleblower reports.
State legislatures are also interested in expanding whistleblower protections. In Michigan, for example, a
pending bill (SB 789) would prohibit employers from discharging, threatening, or otherwise
discriminating against an employee due to the employee's participation in an investigation, hearing, or
inquiry held by the state.
The legislative and judicial interest in whistleblowing activity indicates this issue will remain active.
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Number One: Get the Facts Right – Investigate before Acting.
A.

The Problem: Ready, fire, aim! Sometimes, in the haste to take action,
employers do not adequately investigate the situation.

B.

Importance: Why it matters.
1.

Make the Correct Decision. A thorough investigation helps ensure the
employer has the full story and makes the correct decision.

2.

Builds the Case. If discipline or termination is warranted, the
investigation creates and assembles the evidence that will be critical to
supporting the decision and defending it should litigation ensue.

3.

Sets Expectations. The investigation may help prepare the employee for
discipline or termination and avoid angering the employee by denying the
employee the opportunity to tell his/her side of the story.

4.

Establish Legitimacy and Fairness. By investigating, the employer
employs a more thoughtful process. The investigation helps ensure that
the process was fair and the resulting decision legitimate.

5.

Establishes Defenses. A thorough investigation may establish key
defenses, such as the employer took prompt and appropriate remedial
action, acted in good faith, or is entitled to a qualified privilege.
a.

For example, a defense to a defamation claim is “qualified
privilege.”
“[A] communication, to be privileged, must be made upon
a proper occasion, from a proper motive, and must be based
upon reasonable or probable cause. When so made in good
faith, the law does not imply malice from the
communication itself, as in the ordinary case of libel.
Actual malice must be proved, before there can be a
recovery, and in the absence of such proof the plaintiff
cannot recover.”

Stuempges v. Parke, Davis & Co., 297 N.W.2d 252, 256-57 (Minn.
1980) (citation omitted).
b.

Failure to investigate, or adequately investigate, makes the
privilege unavailable.
We believe that an employer who takes no steps to
investigate but relies entirely on accusations either made by
employees who may be biased or on second-hand hearsay
with no identification of sources, has not acted as a
reasonably prudent person and lacks probable or reasonable
grounds for making a potentially defamatory statement.
Therefore, we hold as a matter of law that Kinney did not
enjoy a qualified privilege.
Wirig v. Kinney Shoe Corp., 461 N.W.2d 374 (Minn. 1990).

C.

Investigation Guidelines.
1.

Conduct a Neutral Investigation. Be fair and impartial; do not predict
an outcome. Do not prejudge the outcome. Keep an open mind to avoid
overlooking evidence or compromising the investigation.

2.

Be Thorough. The breadth or scope of the investigation will depend on
the facts of each case and the factors listed above.

3.

Be Discreet and Trustworthy. Discuss the investigation only with other
individuals who have a need-to-know. The investigator should not,
however, promise confidentiality.

4.

Be Sensitive. The employer and the investigator should be sensitive to the
legal implications of the underlying conduct, the investigation, and the
concerns of investigation participants.

5.

Document. The investigator should carefully and factually document the
investigation and keep the documentation in a separate, confidential
investigation file (and not, for example, in the employee’s personnel file).

6.

Interview Key Witnesses.
a.

In almost all cases, investigation includes, at a minimum, talking to
the complainant and the accused.

b.

It is particularly important to get the accused’s side of the story.
(1)

The accused may provide key evidence that causes the
employer not to terminate.
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c.

(2)

The accused may provide evidence that supports the
termination.

(3)

It will seem unfair to the accused and others if the
employer does not get the accused’s side of the story.

The employer may want or need to talk to other witnesses and
consider hiring an outside investigator, if:
(1)

The alleged behavior is serious.

(2)

The facts are inconsistent or incomplete.

(3)

The behavior may result in termination.

(4)

There is a significant risk of litigation.

d.

The employer should review other available evidence, including
documents, electronic data, etc.

e.

Breadth. The breadth or scope of the investigation will depend on
the facts of each case and the factors listed above.

Number Two: Document, Document, Document.
A.

The Problem.
1.

If it’s Important, Document it. A big problem for many employers is
they simply do not document performance and discipline issues. If it is
important, particularly if it could lead to further discipline or termination,
document it.

2.

Surprise! Surprised employees sue.

3.

Proof. Most lawsuits arise out of terminations where the employee claims
he or she was fired for unlawful, discriminatory, or retaliatory reasons and
the employer claims the employee was fired because of performance or
disciplinary problems. The employer should have documentation to prove
its position and support its testimony.

4.

Jury Distrust. Juries distrust employers and expect employers to
document performance and discipline problems. A survey by Dispute
Dynamics Inc. reported:
a.

Seventy-four percent surveyed thought that employers must give
fair warning before firing an employee, ensure the employee
understands the policy or rule violated, and work with the
employee to correct the problem or poor performance.
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b.

Fifty-seven percent agreed or strongly agreed that the best
evidence of an employee’s work performance is the employee’s
performance evaluations.

c.

Ninety percent believed that the company is negligent if it does not
properly document an employee’s performance problems.

Individual Employment Rights (BNA), April 9, 1996, p. 1.
B.

Importance.
1.

Improves Performance. Documentation improves the likelihood of
modifying employee behavior by educating the employee and giving the
employee an opportunity to improve.

2.

Shapes Expectations. Documentation shapes the employee’s
expectations to reduce surprise.

3.

Stresses Importance. Documentation impresses upon the employee the
importance of the issue.

4.

Foundation. Documentation lays the foundation for a potential
termination.

5.

Evidence. Documentation creates evidence that helps the employer
defend itself from a legal claim.

6.

Decreases Litigation Risk. Documentation decreases the likelihood of
litigation.

7.

Wins Lawsuits. Documentation increases the employer’s chances of
winning if the employee sues for wrongful discharge.
a.

Example: In Ziegler v. Beverly Enterprises-Minnesota, Inc., a
terminated 26-year employee and former top administrator sued for
age discrimination under the ADEA and the MHRA. The district
court granted the employer summary judgment and the Eighth
Circuit Court of Appeals affirmed. 133 F.3d 671 (8th Cir. 1998).
The Court recounted in detail the plaintiff’s deteriorating
performance evaluations from 1984 to 1993. The Court quoted
numerous performance evaluations and cited numerical ratings,
particularly beginning in 1990 when the employer noted a
“slippage from prior evaluations.” The Court also quoted at length
memoranda given to the plaintiff describing her need for
improvement and setting forth the employer’s expectations. Id. at
672-74. In the end, the Court dismissed the plaintiff’s claim.
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The District Court correctly determined that there was no
genuine issue of material fact as to whether Ziegler failed
to perform her job at a level that met Beverly’s legitimate
expectations. Ziegler contends that because she was rated
favorably overall in her 1988 and 1989 evaluations, and
continually received high marks for her financial
management skills, as evidenced in particular by the EAwards [for excellence], she satisfied Beverly’s legitimate
expectations. We disagree. Ziegler’s evaluations are
replete with comments directed towards Beverly’s
dissatisfaction with Ziegler’s leadership and interpersonal
skills. Financial management is an important skill for an
administrator, but an employer may legitimately place
equal or greater importance on leadership and people skills.
Id. at 675.
b.

C.

Example. In Lippman v. Sholom Home, Inc., a former employee
sued his employer under the Americans with Disabilities Act. 945
F. Supp. 188 (D. Minn. 1996). The district court granted the
employer summary judgment holding that the employer did not
know of the former employee’s attention deficit disorder prior to
terminating him. The court also addressed whether the employer’s
reason for termination was pretextual. The court found that it was
not and stated “[t]he evidence reveals that Lippman had ongoing
performance problems and was given numerous warnings, as well
as a suspension prior to termination.” Id. at 192. The documented
performance problems included falsification of time records,
tardiness, sleeping on the job, and calling in late. The court further
stated that “[t]he record reflects that Sholom Home used
progressive discipline and only terminated Lippman after he failed
to meet explicit performance standards.” Id. at 192.

Qualities of Good Documentation. Good documentation is:
1.

Accurate.

2.

Timely. Delayed documentation is less likely to be accurate and more
likely to be viewed with suspicion.

3.

Factual. It tells the history and the story, including the impact of the
performance or behavior issue. Factual descriptions help the primary
audience of the documentation (i.e., the employee) and the secondary
audiences (e.g., the employee’s lawyer, governmental agencies, the judge
or jury) visualize what happened and form their own opinions and
conclusions about the employee’s behavior. This means describing
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factually who was involved, what happened, when and where it happened,
and why it matters.
4.

Avoids Labels. Documentation should void labels, such as accusing the
employee of “gross misconduct,” “dishonesty,” “theft,” or “sexual
harassment.” There are numerous problems with labeling the employee’s
conduct. Labels, judgments, and conclusions do not persuade as
effectively as factual descriptions that allow the reader to form his or her
own conclusions. Compounding the problem, courts will sometimes give
“greater scrutiny” to subjective reasons or labels – such as claims that an
employee is not a “team player” – because they are “easily fabricated.”
See Zacharias v. Guardsmark, LLC, 2013 U.S. Dist. LEXIS 3787 at *18
(cite omitted). Labels also may result in defamation claims. See, e.g.,
Lewis v. Equitable Life Assur. Soc., 389 N.W.2d 876 (Minn.
1986)(employer told employees they were being terminated for “gross
insubordination”); Weissman v. Sri Lanka Curry House, 469 N.W.2d 471
(Minn. App. 1991) (statement someone is “dishonest” is actionable
because it “implies the commission of specific acts of dishonesty and may
have deterred prospective employers from hiring her”).

5.

States Expectations. If the employer is writing disciplinary
documentation, the document should describe the employer’s
expectations.

6.

States Consequences. If the employer is writing disciplinary
documentation, the documentations should explain to the employee the
consequences of not meeting expectations. Typically, this means warning
the employee that further issues may result in further action, up to and
including termination.

Number Three: When Considering Termination, Forget At-Will Employment. Really.
A.

The Problem.
1.

The “At-Will” Doctrine. The at-will doctrine is a presumption that the
employment relationship may be terminated by either party at any time,
for any or no reason.
a.

Indefinite Term. Minnesota recognizes the “employment at-will”
doctrine, meaning that when an employee is hired for an indefinite
term, “the employer can summarily dismiss the employee for any
reason or no reason, and … the employee, on the other hand, is
under no obligation to remain on the job.” Pine River State Bank
v. Mettille, 333 N.W.2d 622, 627 (Minn. 1983). Promises to the
employee of “permanent” or “life-time” employment will not
change the at-will nature of the hiring unless there is “some kind of
additional consideration supplied by the employee which is
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uncharacteristic of the employment relationship itself.” Id., citing
Bussard v. College of St. Thomas, 294 Minn. 215, 200 N.W.2d
155 (1972).
b.

2.

B.

Only a Contractual Rule of Construction. The Minnesota
Supreme Court has described “employment at-will” as a “rule of
contract construction” that “[w]hen a contract is for an indefinite
duration, the duration is not set, and … either party may then
terminate it at any time for any reason.” Pine River, 333 N.W.2d
at 628. Put another way, “at-will” is an inference that “may be
rebutted by specific terms of the agreement.” Id. citing
Restatement (Second) of Agency, § 442, comment a.

If it Seems Too Good to be True…. Because of the at-will doctrine,
employers sometimes think they can easily terminate an employee or they
do not need a compelling, well-documented reason for termination.

The Solution: When Considering Termination, Forget About At-Will.
1.

“At-Will” Affords Only Limited Protection. Technically, it is true that
a Minnesota employer can terminate an “at-will” employee at any time,
for any reason or for no reason at all. The reality, however, is that the atwill doctrine is riddled with exceptions that limit the employer’s right to
terminate employees.
a.

Contract Defense Only. The at-will doctrine only protects the
employer against a breach of contract lawsuit. It does not protect
the employer against a host of other legal claims, including
discrimination, defamation, and whistleblower retaliation.

b.

But Not an Illegal Reason. Therefore, even though an at-will
employee can be terminated for any reason or no reason, he or she
cannot be terminated for an unlawful reason. And you can bet the
terminated employee will claim he/she was terminated for an
unlawful reason.

c.

Employer Defenses Require a Reason. Most lawsuits arise out
of terminations where the employee claims he or she was fired for
unlawful or discriminatory reasons and the employer claims he or
she was fired because of performance or disciplinary problems.
The employer must be prepared to prove its reason.

d.

There was Some Reason. The employee (and a judge or jury)
will not accept that the employer terminated an employee for no
reason, and may infer an illegal reason if the employer cannot
prove a compelling lawful reason.
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2.

Instead, Follow Good H.R. Practices. Instead of relying on “at will” to
protect the employer from litigation, the employer should protect itself by
following sound H.R. practices including:
a.

Train Supervisors.

b.

Adopt and Consistently Apply Policies.

c.

Investigate Before Taking Action.

d.

Document.

e.

Terminate prudently.

Number Four: In Employment Law as in Comedy, Bad Timing Kills.
A.

The Problem.
1.

Timing is Everything. In employment, timing is critical.

2.

Two Problems. There are two primary problems:

3.

a.

Terminating too soon; and

b.

Terminating too late.

Acting Too Soon. Examples of acting too soon include:
a.

Terminating abruptly without investigating or getting the
employee’s side of the story creates the risk of a legal challenge
and undermines the employer’s defenses.

b.

Terminating without first coaching the employee and documenting
the employee’s performance or behavior problems leads to
employee surprise and anger, and fails to create a foundation and
evidence for the termination.

c.

Terminating shortly after an employee engages in protected
activity or announces his or her intention to engage in protected
activity, creates the inference of retaliation. For example,
terminating shortly after the employee:
(1)

Requests or returns from Family and Medical Leave Act
leave, Minnesota Parenting Leave Act leave, or other
protected leave.

(2)

Reports suspected discriminatory or harassing behavior
(whether or not meritorious) or participates in an
investigation of such behavior.
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d.

4.

(3)

Reports other suspected unlawful behavior (whether or not
meritorious) or participates in an investigation of such
behavior.

(4)

Reveals protected class information such as disability,
pregnancy, or sexual orientation.

A short interval between a plaintiff’s protected activity and an
adverse employment action raises an inference of causation,
although, in general, more than a temporal connection is required.
Freeman v. Ace Telephone Ass’n, 467 F.3d 695 (8th Cir. 2006)
(holding termination less than a month after protected activity was
insufficient to establish causal connection); Hubbard v. United
Press Int’l, Inc., 330 N.W.2d 428, 445 (Minn. 1983) (holding
termination two days after receipt of discrimination complaint
established prima facie causal connection).

Acting Too Late.
a.

Making the decision to terminate but then waiting to implement the
decision increases the chance that intervening developments will
make it appear that the employer retaliated against the employee.
The timing creates the cause-and-effect inference that the employer
retaliated against the employee because of the employee’s
protected action or disclosure of protected class status.

b.

A host of bad things (and virtually no good things) can happen if
the employer delays the date of a planned termination.
(1)

The employee may learn of the employer’s plans and try to
manipulate the situation to protect the employee’s job.

(2)

Intervening events may occur, even without manipulation,
that increase the risk of terminating the employee.

(3)

Examples of things that could go wrong:
(a)

The employee may seek FMLA or medical leave.

(b)

The employee may file a workers’ compensation
claim.

(c)

The employee may engage in protected conduct
such as reporting suspected discrimination or
unlawful conduct.
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c.

B.

(d)

The employee may become protected or disclose
that he or she is in a protected class (e.g., pregnant,
disabled, sexual orientation).

(e)

Retaining the employee may lead to negligent
supervision or negligent retention claims.

Waiting undercuts the validity of the reasons the employer has for
terminating. The reason for terminating seems less compelling if
the employer kept the employee around.

The Solution.
1.

Investigate. Always investigate before taking action. If immediate action
is necessary, place the employee on an administrative leave during the
investigation.

2.

Take Necessary Time to Decide. An employer should take the time
necessary to decide whether to terminate so it is confident it is making the
right decision.

3.

But Once Decided, Implement Promptly. Once the employer decides to
terminate, however, it should terminate as soon as possible. As a general
rule, only bad things happen if the employer delays implementing the
termination.

Number Five: Do Not Wing It; Plan the Termination.
A.

The Problem. A hasty, or poorly-planned, termination meeting may create legal
liability and business problems.

B.

Solution: Plan the Termination.
1.

Script. Know what you are going to say during the termination meeting.
a.

Be truthful but circumspect.

b.

Take particular care deciding what you will say about reasons.
This may end up being the theory by which the employee sues the
employer and the employer defends itself.

c.

As a general rule, keep the reason factual, accurate, brief, and
high-level. (For example: “We continue to be dissatisfied with
your performance.”)

d.

If there are multiple reasons, be careful not to foreclose reasons.
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e.

Avoid legal conclusions. (For example: “Based on the results of
our investigation, we have decided to terminate your employment.”
Not: “We are firing you for sexual harassment.” Not: “We are
firing you for theft.”)

f.

Know how much, if any, detail you will provide.

g.

Be prepared to end the debate. (For example: “The decision has
been made. Let’s discuss where we go from here.”)

2.

Participants/Witnesses. Include at least one appropriate management
witness. Decide who will do the talking.

3.

Decide Meeting Logistics. Decide on a safe, private location and a time.

4.

Prepare Precautions. Decide what precautions should be taken to protect
others and company property.

5.

a.

Security.

b.

Computer access, including remote access.

c.

Laptops and devices.

d.

Access to employees or company property.

e.

Agreements containing post-employment restrictions (e.g.,
noncompetition and confidentiality agreements) and reminder
letter.

Prepare Employee Final Pay.
a.

Deductions from pay are regulated by state and federal law.
(1)

The employer cannot deduct from an employee’s pay for
“lost or stolen property, damage to property, or to recover
any other claimed indebtedness” unless the employee has
given a written, voluntary authorization after the debt has
arisen, or a court has held the employee liable for the debt.
Minn. Stat. § 181.79, subd. 1. If the employer unlawfully
deducts, the employee can sue for two times the amount of
an unauthorized deduction. Minn. Stat. § 181.79, subd. 2.

(2)

In the case of a loan or purchase from an employer, the
employer may also deduct if, before the loan or purchase,
the employee voluntarily authorized in writing the
deduction from wages at regular payroll intervals or upon
termination of employment. Minn. Stat. § 181.79, subd. 1.
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b.

Payment of final wages.
(1)

When a Minnesota employer discharges an employee, all
wages or commissions actually earned and unpaid “are
immediately due and payable upon demand of the
employee.” Minn. Stat. § 181.13(a). If the employer fails
to pay the discharged employee within 24 hours of demand,
the employer is liable for (1) the wages or commissions
actually earned and unpaid, (2) a penalty equal to the
amount of the employee’s average daily earnings at the
employee’s regular rate of pay or the rate required by law,
whichever rate is greater, for each day up to 15 days that
the employer is in default, and (3) attorneys’ fees. The
employee must make the demand for wages in writing, but
need not specify the exact amount of unpaid wages. Minn.
Stat. §§ 181.13(a), 181.171.

(2)

When a Minnesota employee quits, all wages or
commissions actually earned and unpaid must “be paid in
full not later than the first regularly scheduled payday
following the employee’s final day of employment…. If
the first regularly scheduled payday is less than five
calendar days following the employee’s final day of
employment, full payment may be delayed until the second
regularly scheduled payday but shall not exceed a total of
20 calendar days following the employee’s final day of
employment.” Minn. Stat. § 181.14. If the employer fails
to pay the discharged employee within 24 hours of demand
following the required time period, the employer is liable
for (1) the unpaid wages or commissions, (2) a penalty
equal to the employee’s regular rate of pay or the rate
required by law, whichever rate is greater, for each day up
to 15 days that the employer is in default and (3) attorneys’
fees. The employee must make the demand for wages in
writing, but need not specify the exact amount of unpaid
wages. Minn. Stat. §§ 181.14, 181.171.

(3)

Where the employee was entrusted with the collection,
disbursement, or handling of the employer’s property or
money, the employer has 10 calendar days to “audit and
adjust the accounts of the employee” before the wages must
be paid. Minn. Stat. § 181.14, subd. 4. However, beware
the strict restrictions on deductions contained in Minn. Stat.
181.79.

(4)

The employer may be obligated to pay for earned, unused
vacation, depending upon its contract with the employee.
- 12 -

In Lee v. Fresenius Medical Care, Inc., the Minnesota
Supreme Court held that vacation constitutes wages, but
that the employer’s contract with the employee determines
whether and under what circumstances the employer must
pay out accrued unused vacation upon termination of
employment. 741 N.W.2d 117 (2007).
Number Six: Be Fair, Look Fair (aka, “Don’t Act Like Goliath, Nobody Likes Goliath”).
A.

The Problem. Not being fair causes the employee to sue. Not looking like the
employer acted fairly causes the employer to lose the lawsuit.
1.

Poor Treatment Leads to Claims. Employees who feel they have been
treated shabbily are more likely to sue.

2.

Some Things Just Plain Look Bad. If possible, an employer should
avoid adding insult to injury. Here are some examples of employer
actions that look bad to employee and jury alike and increase the risk of a
lawsuit:
a.

Firing long-term employees without coaching or documentation.

b.

Firing before a holiday or during a holiday season.

c.

Hiring a replacement behind the employee’s back or, worse yet,
having the unwitting soon-to-be former employee train his or her
replacement.

d.

Escorting the employee out, especially if not necessary, or doing so
in an obvious or heavy-handed manner.

e.

Not letting the employee collect his or her personal belongings, or
boxing up his/her belongings without first discussing it with the
employee.

f.

Not considering how the employee will react.

g.

Not treating the employee compassionately or, at a minimum,
professionally.

h.

Lying to the employee.

i.

Firing the employee when he or she is experiencing a crisis.

j.

Not giving the employee a chance to tell his or her side of the story
when investigating allegations that could result in termination.
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B.

k.

Discussing unnecessarily, especially with co-workers, the reasons
for termination.

l.

Badmouthing the employee to other employees or references.

Solution. Be fair, and also think about the “optics” of looking like you were fair.
1.

Golden Rule. As a general rule, treat the employee how you would like
to be treated. Put yourself in the employee’s shoes.

2.

Follow Good Personnel Practices. Follow good personnel practices,
including coaching and documentation, especially with long-time
employees and employees in protected classes.

3.

Investigate. Investigate allegations of wrongdoing, especially if they
could result in termination, and give the employee a genuine opportunity
to tell his or her side of the story.

4.

Review Circumstances. Review extenuating circumstances before
terminating. Were the employee’s actions excusable or misunderstood?
Was the employer or supervisor in some way responsible? Are there
circumstances that may create legal liability, such as discrimination or
whistle-blowing?

5.

Consider Reactions. Consider how the employee will view and react to
the termination and take steps to soften the blow, such as:
a.

Personally deliver the news versus impersonal or group notice.

b.

Do not lie or sugar coat the reasons, but do not rub them in either.

c.

Do not tell the employee this is difficult for you, too. He or she
would gladly trade places.

d.

Do not tell the employee the decision is for the best.

e.

Consider paying severance (in exchange for a release of claims).

f.

Consider offering outplacement. The employee gets help finding a
new job and the employer gets an employee who is focused on
his/her future rather than avenging his/her past.

g.

Avoid badmouthing, defaming, or generally airing the employee’s
dirty laundry.
(1)

Be careful what you say and train others to do the same.

(2)

Be stingy with personnel information: discuss and
distribute on a need-to-know basis only. Do not discuss the
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former employee or the circumstances surrounding his or
her termination. Train others to do the same.
(3)

Be factual. Use objective observations and avoid
conclusory language.

(4)

Adopt a reference policy that (i) requires that all
employment reference requests be directed to Human
Resources, and (ii) limits the information provided to
position, dates of employment, and pay unless the former
employee provides a legally-compliant reference
authorization and release.

Number Seven: Consider the Strategic Use of a Severance Agreement and Release.
A.

B.

The Problem. There is no law requiring Minnesota employers to pay severance
to terminated employees. Thus, absent an employment agreement or severance
policy or plan, an employer need not pay severance to a terminated employee.
So, then why should an employer consider offering severance pay or benefits?
1.

Desperate Employees Sue.

2.

Corollary: Fired Employees are Desperate. And angry, to boot.

3.

Why Not Sue?
a.

The former employee needs money.

b.

The former employee may crave vindication or revenge.

c.

The former employee has nothing to lose by suing or filing a
charge.

d.

The former employee has read headlines about large employee
verdicts.

e.

The former employee’s lawyer knows many cases settle.

The Solution.
1.

Consider the Strategic Use of Severance and Release. Depending on
the circumstances, employers should seriously consider offering
terminated employees severance in exchange for a full release of claims.

2.

Reasons. There are a number of compelling reasons that employers
should, when terminating an employee, seriously consider offering
severance pay/benefits in exchange for a severance agreement.
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a.

The employer may already plan to offer severance pay (or
severance benefits) for reasons such as loyalty, custom, or making
the company an attractive place to work. If the employer already
plans to provide severance, it should consider obtaining the
protection of a severance agreement in exchange.

b.

To Avoid Litigation. A severance agreement is, in a sense, similar
to purchasing an insurance policy. The severance pay is like a
premium paid in exchange for protection against litigation because
a legally-compliant release will bar most, though not all, possible
legal claims.

c.

To Avoid the Threat of Greater Costs/Losses. If the employee
does sue, the employer has no upside but will face significant
potential downside risk and costs, plus the disruption of substantial
time spent by the employer and its employees defending against
the claim.

d.

Makes the Employee Less Desperate. There is a practical,
financial aspect to employment lawsuits. Desperate former
employees sue. Offering severance provides a “soft landing” so
the former employee can meet basic financial needs while seeking
employment. Thus, there is less of a financial incentive to sue.

e.

Lessens the Financial Incentive to Sue. If the employer terminates
the employee without severance, the employee has nothing to lose
by seeing an attorney, filing a lawsuit, or filing a charge. If the
employer offers severance, the employee will feel less of a need to
sue and, in fact, may not want to pay an attorney and potentially
eat into the severance pay the employee has been offered.

f.

Makes the Employee Less Angry. There is a psychological aspect
to employment lawsuits. Angry former employees sue. Severance
may make the employee feel more like he/she is “getting a fair
shake” and may blunt the employee’s anger.

g.

Closure. Severance and releases can give both sides legal and
psychological closure.

h.

Win-Win Outcome. Both sides get something (the employee gets
severance, the employer gets closure and reduced legal risk), so
both sides win.

i.

Almost All Problematic Potential Claims can be Released. The
following claims can be released as part of a valid severance
agreement and release:
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(1)

Discrimination lawsuits. Pilion v. University of Minnesota,
710 F.2d 466 (8th Cir.1983), ADA claims (Kujawski v.
U.S. Filter Wastewater Group, Inc., 2001 U.S. Dist. LEXIS
17578 (D. Minn. Aug. 7, 2001)), ADEA claims
(Warnebold v. Union Pacific Railroad, 963 F.2d 222 (8th
Cir. 1992)), and MHRA claims (Somora v. Marriott Corp.,
812 F. Supp. 917 (D. Minn. 1993)).

(2)

Discrimination charge damages. EEOC Enforcement
Guidance on non-waivable employee rights under Equal
Employment Opportunity Commission (EEOC) enforced
statutes (Apr. 10, 1997), citing EEOC v. Cosmair, Inc., 821
F.2d 1085, 1091 (5th Cir. 1987) (although an employee
cannot waive the right to file a charge with the EEOC,
employee can waive the right to recover in his/her own
lawsuit as well as the right to recover in a lawsuit brought
by the EEOC on the employee’s behalf).

(3)

FMLA. Paylor v. Hartford Fire Ins. Co., 748 F.3d 117,
(11th Cir. 2014).

63443441.1
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#1

Why employers should offer light or modified work post-injury
A. Statutory incentives and penalties which impact benefits
i.

Minn. Stat. §176.101, subd. 1(e) and (i) temporary total disability benefits
can be discontinued when the employee returns to work (e) or if the
employee refuses an offer of work that is consistent with the plan of
rehabilitation or – if no plan has been filed, the employee refuses an offer
of gainful employment that the employee can do in the employee’s
physical condition (i).

ii.

Minn. Stat. §176.82, subd. 2 an employer, who, without reasonable cause,
refuses to offer continued employment to its employee when employment
is available within the employee’s physical limitations shall be liable in a
civil action for one years’ wages (note, this subdivision does not apply to
employers with 15 or fewer full-time employees).

B. Mitigation of wage loss will lower the reserves and ultimate payout on a claim.
C. Mitigation of wage loss will impact the employer’s experience rating/mod factor.
D. When the employee returns to work, the employer asserts greater control over the
claim direction.
E. An employee’s return to work can lift the morale of other employees.
F. The least amount of time off in early stages of a claim bodes well for future claim
developments.
#2

How to get an employee back to work
A. If the nurse case manager or QRC is involved, a job offer can be coordinated using
either one of those professionals.
B. If no nurse case manager or QRC, direct communications with the employee can be
effective (assuming no legal representation).
C. If a detailed job description is available, that can be provided to the employer’s occ
med physician or the treater to have approval for the return to work.
D. An onsite job evaluation by a neutral physical therapist.
E. A Functional Capacities Evaluation and then a sign off by the treating physician.
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#3

When should light duty work be offered?
A. As soon as work restrictions are imposed. In other words, as soon as the employee is
no longer totally disabled from a medical standpoint.
B. It is acceptable to have transitional work until it is known if permanent restrictions
will be imposed or until it is known whether the injured worker can return to the
preinjury job.

#4

What not to do
A. Apply the policy unevenly. In other words, only offer light duty work to “good
employees”.
B. Permit teasing or abuse by coworkers or supervisors once the injured worker has
returned.
C. Extend a vague or confusing job offer so the employee does not have a clear
understanding of what will be expected in terms of work activities, hours and pay.
D. Make significant changes in the employee’s hours of work, work location or other
aspects of the job.
E. Offer offensive work that will flare claim tensions.

#5

When it’s not worth doing
A. If there is a safety risk for the injured employee. An example of this might be a PSTD
claim where the employee is offered a light duty job that will expose her to flare-ups.
B. When there is a safety risk for other employees. For example, if the employee has
shown dangerous tendencies and has anger issues, it might not be worth the risk to the
other employees to return the injured worker to a modified job.
C. When the overall morale of the workforce will be adversely affected. This is a
judgment call that needs to be made on a case by case basis.

#6

What employers should do when light duty work is not available
A. Consider a creative job offer that will allow the employee to work remotely.
B. Explore transitional off-site work venues.
C. Propose a work hardening program so that the injured worker is ready to return to
work when it becomes available.
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D. Explore volunteer work to keep the injured worker active and to possibly increase
skill sets.
#7

What went wrong? Lessons to be learned from job offers deemed unreasonable or
unsuitable.
Talmage v. Medtronic, Inc., 1982. Employee’s refusal of second and third shift work
was not unreasonable when she did not want to leave her daughter without supervision.
Begin v. Thermoservice Company, 1984. The employee did not unreasonably refuse
daytime work offered by the date of injury employer when he was attending college
classes during the day and had work night shift at the time of injury.
Haldeman v. Next Innovations, Ltd., 2006. The employee did not unreasonably reject a
dayshift job offered by the date of injury employer when he was working graveyard shift
at the time of injury, in order to have his days free to complete a remodeling project.
Hodgin v. Xcel Energy, 2010. Employee did not unreasonably refuse job offer by
preinjury employer when, at the time of the offer, he had driving restrictions, the job was
at a different location and may have involved not only a bus ride, but also a taxi from the
bus stop to the plant.
Petermeier v. Centimark Corporation, 2014. Employee has visitation on of his 9-year
old son. Post-injury, he was offered a job that involved significant travel on weekends
and which interfered with his visitation. Employee was found eligible for job seeking
assistance to find a new job that would not interfere with his visitation schedule.
Gilbertson v. Dingmann, 2017. Employee’s job as a mortician interfered with her family
commitments. She requested accommodation by her employer and it was denied. She
resigned from employment and subsequent to her resignation, but before her last day of
work, sustained a significant low back injury. Post-injury, the employer offered her a
different job that had substantially similar hours to the job she had quit. A complex
procedural case, the court ultimately found that the correct rehabilitation plan was to
return the employee to work in the same industry, but with a different employer. Her
resignation from the job before her work injury did not preclude her from subsequent
rehabilitation assistance.

In the analysis of what constitutes a reasonable post-injury job, the courts grant considerable
deference to the employee’s personal commitments, especially to the extent that they were
present at the time of injury. Generally speaking, the courts will not require an employee to
dramatically alter a reasonable and responsible pattern of living. However, an employee may not
refuse a suitable job simply because she would prefer a different one. Jones v. Hy-Vee Food
Stores, 1996.
#8

Best practices
A. Use common sense and good judgment when developing post-injury job offers.
3

B. Minimize claim tensions by communicating job offers in a clear and courteous way.
C. Make certain that physical requirements of post-injury work are consistent with
restrictions.
D. Monitor return to work and provide supportive oversight to supervisors and others in
the department to ensure that the return to work is successful.
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I.

OVERVIEW OF THE ADA (AMERICANS WITH DISABILITIES ACT)

The Americans With Disabilities Act (ADA) prohibits disability discrimination and requires
employers to make reasonable accommodations in the workplace. The Act provides protection to a
qualified individual with a disability who, with or without reasonable accommodation, can
perform the essential functions of job. ADA considerations may arise during the healing period
following a work injury, but in many cases it will be difficult to determine whether the employee's
disability is of sufficient severity to implicate the ADA until a healing plateau has been reached,
and final restrictions assigned.
Compliance with the ADA is required of all employers with 15 or more employees for each
working day of 20 or more calendar weeks in the current or preceding calendar year. Covered
employers under the ADA include private employers, state and local governments, employment
agencies and labor unions. Certain corporations and entities are expressly excluded from
compliance with the ADA's requirements for employers, including the 510(c) private membership
clubs and Indian tribes. Keep in mind that state human rights acts may have broader coverage.
Permanent job modifications or accommodations may need to be considered at the time an
employee is released to work with permanent restrictions, or even beforehand. An employer may
need to perform an ADA reasonable accommodations analysis to evaluate this possibility.
Sometimes a modification is as simple as providing an ergonomically-designed tool to assist with
a certain task. Even if the employee is not technically a qualified employee with a disability under
the ADA, an employer should not discount the possibility of minor job modifications to keep the
employee on the job and, in the case of workers' compensation in particular, significantly
minimize the potential exposure by doing so.
While not exhaustive, the following discussion highlights many of the provisions applicable to
employers managing injured workers.
Disability
The ADA Amendments Act of 2008 reinterpreted "disability" by rolling back the previous case
law that more narrowly defined disability and limited eligibility for protection under the Act.
Congress determined that the courts had improperly narrowed the scope of the Act and incorrectly
found in many cases that individuals were not qualified individuals with a disability despite
having a wide range of substantially limiting impairments. While the definitional language of
disability did not change, how that language has been interpreted since the 2008 amendments has
greatly expanded.
Substantial limitations
If the disability or impairment substantially limits a major life activity, as determined by
comparison to most people in the general population, an employee typically will qualify for
protection under the ADA.
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Major life activities
"Major life activities" is defined, but not exhaustively so, through lists in the ADA. The "general"
major life activities include caring for oneself, performing manual tasks, seeing, hearing, eating,
sleeping, walking, standing, sitting, reaching, lifting, bending, speaking, breathing, learning,
reading, concentrating, thinking, communicating, interacting with others, and working.
In assessing whether a person is substantially limited in the activity of working, one should
consider whether someone is substantially limited in performing a "class or broad range of jobs"
as opposed to "type of work." "Class of jobs" may be determined by the nature of the work (e.g.
commercial truck driving, assembly line jobs) or by looking at job-related requirements like duties
of repetitive bending, reaching or frequent lifting. If an employee is only substantially limited in
performing the duties of a particular, unique job, it is unlikely the EEOC would find her
substantially limited in the major life activity of working.
The regulations also include a list of "major bodily functions" that qualify as major life activities:
functions of the immune system, special sense organs and skin, normal cell growth, digestive,
genitourinary, bowel, bladder, neurological, brain, respiratory, circulatory, cardiovascular,
endocrine, hemic, lymphatic, musculoskeletal and reproductive functions.
Mitigating measures
Determining whether a major life activity is substantially limited is not determined by taking into
account the improvement or assistance obtained through mitigating measures, other than ordinary
eyeglasses or contact lenses. An employer may not factor in items such as medication, prosthetics,
mobility devices, assistive technology, reasonable accommodations, behavioral therapy, physical
therapy and psychotherapy in evaluating a potential disability. Instead, determination of whether
the employee is substantially limited under the ADA turns on whether the impairment
substantially limits a major life activity without the mitigating measure. For example, if an
employee suffered no impairment while medicated for epilepsy, but suffered frequent, disabling
seizures if he went off his medications, the employer must focus on whether the employee is
substantially impaired in his non-medicated state.
Episodic impairments
A person is covered by the Act even if the impairment is in remission or only episodic in nature,
so long as the impairment would substantially limit a major life activity when it was active.
Examples of conditions that may invoke this aspect of the Act include epilepsy and cancer.
"Regarded as" disabled
Even if an impairment would not otherwise qualify as a disability under the Act, because it does
not substantially impair a major life activity, the employee may be protected by the Act if the
employee was "regarded as" disabled because of an actual or perceived impairment. This concept
of "regarded as" having a disability under the Act has broadened over the years; previously, the
perceived impairment had to actually satisfy the requirements of a covered disability.
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Transitory and minor impairments
If the impairment is both minor and transitory in nature, with actual or expected duration of
impairment six months or less, a person may not claim ADA protection for "being regarded as"
disabled. Impairments must be both transitory and minor in order to be excluded from the
"regarded as" prong of the disability definition.
Resources concerning the ADA and working with disabled employees:


Fact sheet on the ADA
o



EEOC Resources on Disability Discrimination
o



https://www.eeoc.gov/laws/types/disability.cfm

JAN–Job Accommodation Network
o

II.

https://www.eeoc.gov/eeoc/publications/fs-ada.cfm

http://askjan.org

OVERVIEW OF THE FAMILY MEDICAL LEAVE ACT (FMLA)

Eligible employees under the Family Medical Leave Act (FMLA) are entitled to take unpaid leave
in connection with the birth of a child or the placement of an adopted or foster child, to care for a
child, spouse or parent experiencing a serious health condition, or because the employee’s own
serious health condition renders him or her unable to perform the job’s duties. The employer is
required to post notices to workers regarding their rights under the FMLA, to provide FMLA
information in a written handbook or similar document, and to give notice of the specific
obligations of an employee when an FMLA leave begins. If an employee suffers from a "serious
health condition,” which is where the intersection with workers’ compensation arises, the FMLA
provides various rights to that employee in terms of returning to work and accommodation in
addition to leave requirements.
The FMLA is a job security law, providing 12 work weeks of unpaid leave per 12 every Generally
speaking employers are covered by the Act if they have 50 or more employees, while employees
are generally protected by the Act if they were employed for at least 12 months and worked at
least 1,250 hours in the prior 12 months. During the FMLA leave period, group health benefits
are maintained as if the employee were still working. Therefore, if the employee is required to
contribute toward his health insurance premium, that contribution is still required even on leave,
but the employer also continues to contribute their portion during leave, as well.
Simultaneous receipt of Workers' Compensation benefits: Employers may run FMLA leave
concurrently with an employee’s workers’ compensation leave. If the employee is receiving
workers’ compensation benefits while the employee is off work for an injury that qualifies as a
“serious health condition,” the employer can elect to count the absence from work against the
employee's entitlement to leave under the FMLA. The employer’s FMLA policy must provide for
this option, and in order to count the periods of disability against the available FMLA leave, the
employer must inform the employee that it intends to do so in accordance with the terms of the
FMLA and the employer’s policy.
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Release to Work: If the injured employee on FMLA leave receives a release to work from the
doctor that is compatible with the pre-injury job duties, the FMLA requires that the employer must
offer the employee the opportunity to return to his or her former position or another available
employment position with equivalent pay and benefits.
Light Duty: Time performing light duty work is not counted against protected FMLA leave.
Employees on FMLA are not required to accept light duty job offers. However, refusal of light
duty may jeopardize receipt of workers’ compensation benefits.
Other general FMLA provisions apply in the same manner to those employees on workers’
compensation leave, as they do to others on personal leave:


Medical Certification: An employer may directly contact the employee’s health
care provider in limited circumstances for purposes of authentication or
clarification, and only after the employer has provided an opportunity for the
employee to cure any deficiencies in the certification.
Once the employer has received a complete and sufficient certification, the
employer may not request additional information from the health care
provider. However, the employer may use a human resources professional,
a leave administrator, another health care provider, or a management
official to contact the health care provider to authenticate or to clarify the
certification. For example, the employer’s appropriate representative could
ask the health care provider if the information contained on the form was
completed or authorized by him or her, or ask questions to clarify the
handwriting on the form or the meaning of a response. Under no
circumstances may the employee’s direct supervisor contact the employee’s
health care provider. U.S. Dept. of Labor, Fact Sheet #28G: Certification of
a Serious Health Condition under the Family and Medical Leave Act.








Employee Notice: Employees must advise employers in advance of FMLA leave
absences and must follow an employer’s call-in procedures to report such absences,
unless impractical.
Employer Notice: Employers must provide a notice of eligibility status, and a
rights and responsibilities notice, within five business days of the request for leave.
Paid Leave: An employee may take or be required to concurrently use any
accrued paid leave, consistent with the employer’s normal leave policy.
Intermittent Leave: Employees must make a “reasonable effort” to schedule
medical treatment and intermittent leave in a way that does not unduly disrupt the
employer’s business. Employers may temporarily transfer employees taking
planned or pre-scheduled intermittent leave to an equivalent position. Intermittent
leave may be recorded in the smallest time increments that an employer allows for
other kinds of leave, but no greater than an hour.
Perfect Attendance Awards: An employer is allowed to deny a “perfect
attendance” award to an employee who has missed time from work due to FMLAprotected leave, so long as other employees taking non-FMLA-protected leave are
treated in the same manner.
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Fitness for Duty: An employer may require a fitness-for-duty certification to
address essential functions of the job, if the employee is notified of this
requirement when given the designation notice.

The U.S. Department of Labor’s poster of employee rights and responsibilities under the FMLA is
available at: https://www.dol.gov/whd/regs/compliance/posters/fmla.htm. For further
information, fact sheets, and revised forms relating to the FMLA, the Department of Labor has
devoted a section of their website to the subject at: https://www.dol.gov/whd/fmla/.

III.

RETURN-TO-WORK POLICY AND PROCESS

Early intervention and prompt return-to-work efforts following a disabling or potentially disabling
event is critical. Having an effective return-to-work process is important to manage the exposure of a
workers' compensation claim, but equally important in helping to manage potential FMLA and ADA
risks and exposures.
A successful transitional or light duty return-to-work program is one of the best defenses an employer
has against needless disablement from work. It provides an opportunity for the employee to recover on
the job. Typically, a formal transitional work program limits the temporary light duty job assignment
to a set period of time, e.g. 90 days or 6 months. The program has the goal of returning a disabled
employee to work in their regular capacity no later than the end of the light duty job assignment. A
Sample Return to Work Policy is provided in the materials at the end of this handout.

Permanent job modifications or accommodations may need to be considered at the time an
employee is released to work with permanent restrictions, and possibly even before then
depending on the nature and extent of the injury involved. An employer should not discount the
possibility of minor job modifications to keep the employee on the job.
Enforcing a positive attitude toward light duty or transitional duty work is important. Respect for
the program must come from the top down. Minimizing antagonistic attitudes in the return to
work/stay at work process may assist in avoiding unnecessary litigation and expense.
Practical Tips:
1.
2.
3.
4.
5.
6.

Have a Written Policy
Identify Transitional Tasks and Duties (Rather than Jobs)
Have a defined time period or end date for light duty
Have Buy-In Throughout the Organization: Help supervisors see their role in the
return-to-work process and actively support it for the injured worker as well as his
or her co-workers.
Don’t Retaliate
CONSISTENCY!

A formal job offer letter should be sent to the employee’s residence. In the materials at the end of this
handout, a Sample Job Offer Letter form is provided. When designing the transitional or light duty
job offer, consider the employee’s restrictions and be creative. The job cannot be “fake” or menial, it
must involve real work.

5

IV.

THE DANGER OF BRIGHT LINE STANDARDS: “FULL DUTY”
REQUIREMENTS AND “BRIGHT LINE” POLICIES

Employers who have return-to-work policies requiring employees at “full duty” or “restriction
free” before returning to work from a disability or medical leave, should revisit those policies.
Recent settlements resulting from suits brought by the EEOC against employers demonstrate the
EEOC's intent to aggressively enforce the liberal intent of the ADA.
“Full Duty” Return-to-Work Requirements
Employers should not have a return to work policy requiring employees at “full duty” or
“restriction free” before returning to work. A July 29, 2009 EEOC press release announced that
food service company AVI Foodsystems, Inc. (AVI) was required to pay more than $90,000 and
offer jobs to discrimination victims to settle a class disability discrimination suit brought by the
EEOC in Ohio.
The EEOC had charged in its suit that AVI violated the ADA by failing to allow employees with
disabilities to return to work without a full-duty, no-restriction doctor’s release. The agency said
disabled employees who had been on leave and are able to return to work with some physical
restrictions, but are still able to perform their jobs, should be allowed to do so. The policy had
adversely affected more than 80 AVI employees.
In 2015, Tucson-based CTI, Inc., a trucking company, reached a $300,000 settlement in a suit
filed by the EEOC which alleged the trucking company requests for unpaid leave beyond the 12
week FMLA leave period and denied transfers into open positions for which disabled employees
were qualified. In the case of one employee, CTI wrote the worker a letter advising her she needed
to be released to "full, unrestricted duty" before the end of her FMLA leave in order to avoid
potential termination of employment. Even when the employee asked additional leave for recovery
time, her employer not only denied her request, but also refused to explore reasonable
accommodations, and instead terminated her. The EEOC attorney in the CTI case was quoted:
"Employers should know they violate the law when they have blanket policies requiring
disabled employees not to return to work until they are 100% healed. … Such employers
violate the ADA because they fail to conduct individualized assessments to explore
reasonable accommodations that may allow disabled employees to return to work.
Employers also violate the ADA when they have inflexible, rigid policies limiting unpaid
leave to 12 weeks. Again, employers have an obligation beyond the FMLA to provide
unpaid leave as a reasonable accommodation unless to do so would result in an undue
hardship to the employer."
While an employer can require an employee to bring in a medical slip or prove that he or she is
capable of physically performing the essential functions of the job, employees with some level of
restrictions are often able to perform the necessary duties, even though they are not “restrictionfree.” Employers should be careful in using terms such as “full duty” or “without restrictions” in
defining when an employee is qualified to perform a job or return to work. Any policies
concerning physical requirements for the job, or requirements for employees returning from
medical or disability-related leaves, should be reviewed.
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Tips for Potential “Full Duty” Policies:
 Avoid “full duty” and “restriction free” language in return to work policies and
practices
 Remember: Physical restrictions do not necessarily disqualify an employee from the
ability to perform the essential functions of the job
 Consider reasonable accommodations before declining to return an employee to work
“Bright Line” Leave Policies
One of the largest settlements in a single lawsuit under the ADA announced by the EEOC
involved Sears Roebuck & Company, in a suit alleging that it violated the ADA by terminating
employees at the end of an inflexible workers' compensation leave policy. A Sears’s employee had
filed a charge of discrimination after Sears terminated him at the end of his workers' compensation
leave. The employee continued to experience disability from his work-related injuries, but alleged
he had repeatedly tried to return to work at Sears and Sears never provided any reasonable
accommodations to facilitate his return.
When the EEOC conducted its investigation, it found more than a hundred other employees
terminated in similar circumstances. The EEOC claimed that Sears terminated employees on
workers' compensation leave without considering reasonable accommodations or reasonable
extensions of their leaves. The press release issued by the EEOC on September 29, 2009,
following the Sears settlement reveals the agency's attitude toward "bright line" leave policies:
"[I]nflexible leave policies which ignore reasonable accommodations making it possible to
get employees back on the job cannot survive under federal law."
In addition to significant equitable relief and a three-year monitoring or injunctive period, Sears
was required to pay $6.2 million in settlement, which was the largest monetary recovery in a
settlement of a single ADA lawsuit in EEOC history at that time.
The EEOC’s interest in cracking down on these “bright line” leave policies was again reinforced
in the United Road Towing, Inc. settlement. On June 25, 2012, the EEOC announced a settlement
with the Illinois towing company. The $380,000.00 settlement for the 13 claimants resolved the
EEOC’s disability discrimination lawsuit against the towing company, in which the EEOC alleged
that the towing company had failed to provide reasonable accommodation to employees taking
medical leave to help facilitate their return to work. Instead, the EEOC alleged that the towing
company terminated those employees at the end of their leave.
Returning injured workers to work as quickly as possible following a work injury not only
decreases the future exposure of the claim, but also helps to protect an employer from potential
disability discrimination suits. Early and flexible return to work options, such as modified or light
duty programs, also benefits both the employees and employers by getting employees back to a
productive status sooner rather than later.
Tips for Potential “Bright Line” Policies:
 Examine reasonable accommodations before terminating employment
 Extension of leave may be an accommodation to consider
 Be wary of “inflexible” form letters
 Avoid “100% healed” requirements
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SAMPLE

SAMPLE RETURN-TO-WORK PROGRAM
(Your organization’s name)

supports the practice of

bringing injured employees back to work, as soon as they are medically able, to a position in our
organization compatible with any physical restrictions they may have. We believe this practice
serves the best interests of our employees and organization.
The prompt return of injured employees to positions within their medical restrictions will
minimize the impact of work-related injuries. Coming back to work early helps employees remain
functional as they recover while providing our organization with the valuable use of employees’
talents. It also helps control workers’ compensation costs.
If you are injured at work, report the injury to your supervisor immediately -- no matter
how minor the injury is. Your supervisor will report it to our organization’s workers’
compensation claims coordinator within 24 hours. Any questions concerning workers’
compensation should be directed to this individual.
Claims coordinator

Phone

Your supervisor and/or claims coordinator will help arrange for medical treatment
following an injury. Prompt, quality medical treatment can be assured through the use of our
primary care clinic.
Clinic

Phone

Current positions may be modified to fit the medical limitations of injured employees by
modifying workstations, altering specific tasks or working reduced hours. If this is not possible,
temporary transitional jobs may be made available either with your department or through a
temporary assignment with another department.
Examples of these transitional jobs or tasks include:
This return-to-work program is an important part of our organization’s commitment to manage
work-related injuries in a way that’s best for our employees and for this organization.
_____________________________ ________________
Signature
Title
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___________
Date

SAMPLE JOB OFFER LETTER
«Date»
«Employee's Name»
«AddressBlock»
«AddressBlock»

Sent by certified mail

Dear «Employee's Name»:
I am pleased to hear of your ongoing recovery from your work-related injury. «Company Name»
looks forward to your successful return to work.
I would like to offer you this transitional employment position that meets the medical restrictions
outlined by your physician in the enclosed medical report. The «Job Title» position is a «Choose
between part-time or full-time» position. You will be working «Choose weekday through
weekday», from «Choose starting time» a.m. to «Choose ending time» p.m. You will be
compensated at $«Dollar amount» /hr, and will continue to be eligible for «List any other
company benefits». A copy of the job description further outlining the duties of the position is
enclosed.
This job offer is dependent upon your ability to show your eligibility to work in the United States.
Please contact me with your acceptance or denial of this offer by «Date». Your first day of work in
your new position will be «Weekday, Month, Date, Year». Please contact me if you have
questions about this job offer. I look forward to hearing from you.
Sincerely,
«Claim Coordinator»
«Claim Coordinator's Title»
«Company Name»
«Telephone Number»
«Email Address»
Enclosures: Job description and physician’s work restrictions
cc: «Claims Representative»
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Employment and Employee-Related Issues in the Sale of Small Businesses
Overview
Most businesses have a workforce – either employees or independent contractors – and
most sales businesses require buyers and sellers to deal with workforces before, during and after
the sale of a business. Regardless of the structure of the transaction, workforce-related matters
must be considered. For sake of discussion, these issues will be referred to collectively as
employee-related matters unless the nature of the workforce itself requires that the workforce be
discussed separately as either a W-2 or 1099 workforce.
The following materials discuss employee-related matters that need to be considered
throughout the deal process. For discussion purposes, the deal process has been broken up into
the following phases: (1) Letter of Intent; (2) Due Diligence and Agreement Drafting; (3)
Closing; and (4) Post-Closing.
Letter of Intent
Even before lawyers start to put pen to paper, the employees of a business are a critical
element that needs to be considered. Without adding too fine a point, when buying and selling a
business, employees can too be either an asset or a liability. For purposes of this phase, the
individual human beings filling the various employee functions of the business are not what is
under negotiation. While this can feel harsh, it is important for lawyers to practically guide
clients through the purchase and sale process. To this end, understanding the goals of both the
buyer and the seller of a business factors heavily into what happens with employees. From a
legal perspective, the following questions need to be understood by the parties before
considering how employees are handled:
1. Does the buyer intend to operate the business as it has been operated historically or does
the buyer have another plan for the business – Going Concern Purchase versus Strategic
Purchase?
2. Does the seller want to insure his or her employees continue to the be employed post sale
of the business or is this not an important factor?
3. Are there key employees (including an employee-seller) that need to be employed-post
closing to operate the business successfully in the near and/or long-term?
The answers to the above questions guide the structure of the transaction. For example, if the
answer to question 1 is that the buyer is purchasing the company for strategic reasons such as
acquiring intellectual property or other competitive advantages, the fate of employees in the
transaction may be that all of the employees of the target company are terminated at or before
closing. Deal points like these will need to be included in the Letter of Intent and will work
through the final agreements.
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Due Diligence and Agreement Drafting
As the deal process progresses from the Letter of Intent phase to the Due Diligence and
Agreement Drafting phase, issues and concerns regarding employees start to take on a certain
tenor and tone. Generally, issues and concerns regarding employees during Due Diligence and
Agreement Drafting fall into one of five areas of concern: (1) pre and post-closing liability, (2)
value of the target company and/or its assets, (3) pre and post-closing logistics, (4) post-closing
protection of the business or assets that were purchased, and/or (5) post-closing transitions and
operation of the business.
1. Pre and Post-Closing Liabilities
As previously mentioned, in the sale of a business context, employees of the company
being acquired and the historic relationship between the company being acquired and its
employees are both assets and liabilities. To the extent a selling company has historic
relationships and transactions with its employees that give rise to financial obligations that exists
currently or will arise in the future (either because of discovery by the worker or the
contemplated transaction itself), a liability exists. These liabilities will factor into both the pre
and post-closing liabilities. Almost always, these sorts of liabilities are the responsibility of the
seller. These liabilities may result in a reduction of the purchase price or a specific
indemnification carveout.
2. Value of the Selling Company and/or its Assets
A business operation is the collective value of the work and enterprise of its founders and
workforce. A business operation does not exist without some sort of intellectual service and/or
contribution of its workforce – be it either a W-2 or 1099 workforce. During Due Diligence and
Agreement Drafting, a great deal of effort surrounds determining if the selling company has
properly “acquired” from its workforce and its founders the assets that comprise the business’
value. To the extent these assets have not been properly acquired or documented as being
acquired from a selling company’s workforce, the value of the selling company may change.
3. Pre And Post-Closing Logistics
To the extent a workforce of a selling company is or will be terminated or retained in
whole or in part in connection with a sale transaction requires a great deal of analysis and
planning. In some instances, every single employee must to be reviewed, considered and
determined to be terminated or brought along in a transaction. Regardless of outcome –
termination or retention – there are a great deal of logistical issues that need to be considered. Its
also critical to remember that in many circumstances, the impacted workforce does not know a
sale transaction is underway which makes logistical planning more difficult.
4. Post-Closing Protection of the Business or Assets that were Acquired
A selling company’s workforce, whether retained, holds a great deal of valuable
information about the company. The ability of a buyer of a company to protect or harness this
information going forward to its benefit comes out during the Due Diligence and Agreement
2

Drafting phase. To the extent a buyer can and cannot acquire an unfettered right to an acquired
company’s information post-closing from a workforce is generally determinable and informs
how the acquirer protects this information going forward.
5. Post-Closing transitions and Operation of the Business
When the workforce of a selling company is retained in whole or in part, or when one or
more key persons of a selling company are retained in connection with the sale of a business,
many issues need to be considered during this phase. Without a great deal of leverage, a buyer
of a company cannot necessarily force a key person to continue to be retained with a company
under either existing terms or new terms. Whenever a key person is required by a buyer, the
negotiating power of the buyer and the seller is diverted to the key person. This shift in power
requires careful consideration and the ability to navigate unknown situations.
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1, 2 and 3

1 through 5

1, 3 and 5

1 and 5

Area of
Concern
1

4

Copies of offer letters, employment contracts, bonus
guarantees, severance agreements, change-of-control
agreements, independent contractor agreements,
nondisclosure and confidentiality agreements, noncompetition agreements, management and consulting
contracts.
Union contracts, collective bargaining agreements and a
summary of any ongoing negotiations with unions.

All corporate policy and employee manuals covering
hiring, employee benefits, regulatory compliance and
internal controls.
Organizational charts of management by department and
by legal entity.
Number of employees by department and by functional
area.

Due Diligence Request

Most buyers do not want a unionized workforce.

FTEs impact acquisition and transitions. In many
circumstances, a buyer may plan to reduce FTEs to
achieve value in the transaction.

Pre-transaction handling of a workforce may result in
post-transaction liability regardless of the transaction.

Explanation

Below is a standard due diligence request list related to employee-related matters for a standard business acquisition. This
request list is not industry specific. The center column states the standard request. The column on the far left sets forth one or more of
the areas of concerns described above. The column on the far right, to the extent necessary, provides additional explanation regarding
the specific concern.

1

1

1

Area of
Concern
1 through 5

5

In addition to concerns regarding liability and logistics,
benefit packages and the requirement for buyers to
offer and provide equivalent packages to retained
employees can impact value as well as the ability to
transition a workforce.

Documents relating to all profit sharing and savings
plans, pension or retirement plans, supplemental
retirement plans, retiree medical arrangements, deferred
compensation plans, severance, medical, flexible
spending, dental or other health and welfare plans and
any bonus, incentive, performance or other employee
compensation/benefit plans or arrangements and related
agreements (that provide benefits to current or former
directors, officers or employees and their respective
beneficiaries); materials describing any of the foregoing
or contemplated amendments; and the applicable trust
accounting, IRS determination letter(s), Form 5500 filing,
plan audit reports, actuarial reports and other applicable
financial statements for the three most recent years.
Summary plan descriptions for each of the foregoing, to
the extent available.
Copies of all filings and correspondence with the IRS, the
DOL and the PBGC (not covered in the preceding
paragraph) made during the three most recently completed
plan years.
Copies of complaints and other material pleadings and
court filings in connection with any pending lawsuit
involving any employee benefit plan or benefits
thereunder, or any such lawsuit filed within the past
three years.
Any notices or other communications issued within the
past three years relating to blackout periods under any
defined contribution plan or regarding any future
reductions in medical, pension or other employee benefit
or regarding the termination of any employee benefit
arrangements.
Benefits are risky.

Typically, any liabilities related to employee benefits
or tax obligations survive closing indefinitely and are
not capped or limited.

Misclassification and wage and hour compliance can
result in liabilities that need to be allocated.

Explanation

Due Diligence Request

1, 3 and 5

1 and 3

1 through 5

1, 4 and 5

1, 2 and 3

1

1 through 5

1 through 5

Area of
Concern
1 and 3
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Adds cost and impacts transition.

Cost/benefit information for each current plan for the
most recent plan year, including (i) administrative
costs, (ii) employer contributions, (iii) employee
contributions, and (iv) benefit distributions.
Copies of any Section 280G calculations performed with
respect to potential parachute payments.
Description of any threatened or pending labor disputes,
work stoppages, work slowdowns, walkouts, lockouts or
union organizing activities. Copies of any National Labor
Review Board or US Department of Labor filings.
Any indemnification agreements with any directors,
officers, employees or agents.
Schedule of all compensation paid during the last fiscal
year to officers, directors and key employees, showing
separately salaries, bonuses and non-cash compensation,
including bonuses paid or accrued, direct or indirect
benefits or perquisites, and all benefits paid or accrued
under all employee benefit plans.
Description of commissions paid to managers, agents or
other employees of the Company.
A listing of all outstanding loans to employees in
excess of [$10,000] (including loans granted under any
401(k) plan) including the amount of the loan, its rate of
interest and whether or not it is secured.
Absenteeism, disciplinary actions, accident records and
turnover rates of the Company and its Subsidiaries.
Copies of any special compensation/retention
arrangements in connection with the proposed transaction.
Operational issues.

Loans like these create questions of how to handle if
the workforce is retained.

Most buyers cannot reduce compensation going
forward.

These sorts of payments can add costs that need to be
allocated among the parties.
Workforce instability impacts the entire transaction,
especially if a buyer requires a workforce to achieve
the value of the transaction.

Explanation

Due Diligence Request

1, 3 and 5

1 through 5

1, 2 and 4

Area of
Concern
1
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A schedule of all policies or binders of insurance or selfinsurance arrangements, including medical, workers
compensation, disability, automobile, general liability,
fire and casualty, products liability, professional liability,
business interruption, officers’ and directors’ liability and
key- man life insurance, with deductibles, coverage limits,
and other significant terms. Please indicate the name and
address of all insurance agents, brokers and companies.
Federal, state, local and foreign tax returns for all open
tax years, including sales, property, franchise, payroll,
excise, withholding and capital tax returns and
consolidated returns of the Company. Copies of tax
elections, consents, agreements or waivers (other than as
attached to tax returns).

Impacts how purchase price is allocated.

Stock option and purchase plans and equity incentive
plans of any type, including forms of option and purchase
agreements which have been or may be used for these
plans, and any options or warrants not under an equity
plan.
Any nondisclosure agreements, settlement agreements,
releases, covenants not to sue and other agreements
relating to intellectual property of the Company.

Payroll tax obligations can cause issues throughout the
process since the burden impacts a workforce.

Insurance issues may be critical to many items.

Key to protecting assets.

Explanation

Due Diligence Request

Closing
When it comes to employee-related matters, closing matters tend to boil down to two key
issues: (1) new “employee” agreements for key-persons; and (2) new “employee” agreements for
rank and file workers.
Whenever key-persons are transferred from a prior employer to a new employer, issues
related to compensation, severance, non-competes, non-solicitation and benefits and bonuses
take center stage. If a key-person is critical to the success of the business going forward,
obtaining new agreements with these key-persons is often a condition to closing. Each of these
agreements need to be negotiated with each key person. The key items to consider while
drafting and negotiating these agreements do not differ that much from onboarding a key-person
to an existing business. These agreements are often litigated post-closing by the buyer and the
key-person, so these agreements should be drafted and negotiated by an experienced practitioner.
Whenever a rank and file workforce are transferred (or retained) in connection with the
sale and/or acquisition of a business, its important to put in place agreements that take into
consideration the same issues that relate to a new workforce. To the extent a rank and file
workforce is expected to execute employment related agreements such as non-compete
agreements, it is critical to pay new or additional consideration to support these agreements.
Post-Closing
Employment related issues that arise after a transaction closes can be difficult to handle if
the acquirer does not have experience with deal transitions. It goes without saying, that
workforces that are transferred in connection with a business acquisition are less stable than
workforces that are organically hired (assuming a well-managed enterprise). This instability is
natural given the fact an acquired workforce generally did not select its employer. Generally, the
more acquisitions a buyer has completed, the better prepared the buyer is to handle post-closing
employment-related instability. Circling back to the three questions posed above in the Letter of
Intent phase of the deal process, the parties need to consider and factor in its goals as it relates to
the transaction.
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A. WHEN YOU ARE THE SUBJECT OF A COMPLAINT.
1) Quick Take
a. You exercise little control if made the subject of complaint(s), but you are
more than a potted plant;
b. Short of quitting, you can’t refuse to participate, refuse to be interviewed
without expecting disciplinary repercussions;
c. If complaint implicates criminal activity, seek criminal counsel before you
participate in investigative interview;
d. The preemptive, pre-investigation self-report and mea culpa can be very
effective, while also posing risk;
e. After being put on notice of complaint almost always a bad idea to scrub
employer devices; the scrubbed material will be found, and the act of deletion
evidence of guilt;
f. Contacting the complainant never a good idea, will likely be viewed as
retaliation, and may be grounds for retaliation discipline;
g. Same is true for witnesses to complaint events, although in some, rare
instances a risk worth taking.
2) How to help yourself?
a. With notice of complaint or interview, ask for information about subject,
circumstances. Make inquiry to person that is most likely to provide
information. You may not get much, but you also might, and it can’t hurt to
ask; make an informal record of asking;
b. Tell the truth; I’ve seen more discipline for lying or misleading in an
investigative interview than for the underlying complaint;
c. Telling the truth does not mean talking a lot, guessing, speculating or offering
certainty where you only have ambiguity. Answer questions succinctly,
truthfully.
d. Sometimes buying time can be effective (“I’m not prepared to respond,
without notice, to questions about events from long ago, and need to consider
your questions.”). But sometimes that same tactic will be viewed as merely
evasive. How do you know the difference?
e. Listen. Ask questions for clarification. Don’t be reactive;
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f. Taking notes is ok, but as between listening and writing, listening is more
important. Write after the meeting;
g. If you have pertinent documents, better to review before you mention in
interview. You can always follow up with paper after interview;
h. Don’t go digging for paper that you’re not supposed to have;
i. It is always ok to provide follow up information, even to correct or modify a
response that you gave.
3) What about counsel?
a. Talk to counsel sooner, rather than later;
b. Lay it out there for your lawyer; they can’t help if they’re hearing the bad
news first from the Employer, after the interview;
c. And no, your lawyer shouldn’t go to the interview with you. For one, the
employer will balk. And you make your lawyer a fact witness should there be
litigation.
d. Asking to bring a non-lawyer representative can be a good idea, and
sometimes you have the right to a representative.
4) Is recording an investigative interview wise?
a.

Covert recording nearly always unwise (unless you have good reason to
believe that employer will be revealed as bad guy in interview, or as having
illicit motive for interview);

b.

If you ask to record, the answer is likely to be no;

c. Best to take good notes while interview is fresh.
5) After the interview
a. Work (with counsel) on identifying/finding/presenting exculpatory
information;
b. Be a (wise) advocate for your position (which sometimes means doing
nothing at all);
c. Make yourself valuable, preferably irreplaceable: do good work;
d. Cultivate your allies (properly), you may need them;
e. Not a hint of retaliation!
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6) What if Disciplined?
a. If warranted, move on. Learn from the experience and demonstrate to those
around you that you’ve learned.
b. If unwarranted, make your case (properly) and with counsel.
7) What if fired?
a. Difficult to turn that ship around;
b. Work with counsel on identifying objectives, options: legal claims, negotiated
resolution, separation pay, non-disparagement, cleansed record, reference
options, fringe benefits issues, etc.;
c. Unemployment benefits implications: misconduct?
B. WHEN YOU ARE THE COMPLAINANT.
1) Quick Take.
a. First: define your objective; what do you want to see happen (I just want the
bad behavior to stop; I can no longer work with this person; I can no longer
work here)? Because how you define the objective will substantially inform
strategy/tactics. And yes, as a complainant you must think tactically;
b. Do I consider steps short of processing a formal complaint (anonymous
complaints; the company complaint hotline; talking to the bad actor, to allies
or to HR?) and what considerations inform this decision?
c. Do I engage counsel?
d. And yes, regrettably, complaints may alter the arc of your employment
relationship, and this is worth consideration at the outset, but it should not be
viewed as a bar. Long experience informs me that, if only for self-interest
purposes, employers will take thoughtful complaints seriously.
2) Written complaint or verbal?
a.

Both are likely to lead to investigation;

b. Written allows you to establish the narrative;
c. Written likely to be perceived as more “serious”;
d. If written, writing must be well conceived and constructed, in substance and
tone;
e. Shrill is never effective; reasoned and professional is just the ticket;
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f. Employer ignores at its risk facts you report and witnesses you identify;
g. Of course, facts and witnesses you identify better be rock solid; you will lose
much credibility if they aren’t.
3) To whom?
a. A much underestimated consideration;
b. HR is obvious target, but not if HR culture is “wrong”, not if you mistrust
integrity, not if HR culture is to defend the culture at all costs;
c. Consider drawing in your allies, appealing to those you trust and those that
value your work;
d. Consider heads-up to allies before you process complaint;
e. Write to your audience.
4) Substance of Complaint
a. Strategic use of fact (give them some but not all?);
b. Strategic use of writings (provide none at outset and then use strategically
depending on course of investigation?). This sort of strategy best employed
with counsel (Can you say Avenati?);
c. Point them in the right direction for the investigation; tell them where to look
and whom to talk to.
5) Retaliation
a. Yes, that risk always exists;
b. But your lawyer will advise that retaliation can be your best friend in the long
run.
C. AND THE ANTIDOTE TO ANY INVOLVEMENT WHATSOEVER IN
EMPLOYER INVESTIGATIONS? GOOD WORKPLACE BEHAVIOR.
1) Spare your co-workers your outrageous behavior. Work is for making a living, not a
reputation. Resist the impulse to defy business norms just for the sake of defiance;
2) Ok to be a fully-formed person in the workplace, to be your unique, peculiar self.
Just don’t be a jerk;
3) Understand the privilege of power in the workplace: it is hard won and easily lost.
Exercise it well;
4

4) If you carry a big stick, walk softly;
5) If you aren’t self-reflective about how you treat people in the workplace, you’re likely
treating co-workers badly;
6) Observe, listen, learn, validate, empathize;
7) And here’s a novel concept: treat others the way you wish to be treated;
8) If you don’t like your employer’s culture, back-biting and gossip are the symptoms,
not the cure;
9) Bite your tongue and delay decision-making (or sending that incendiary email) when
angry;
10) Understand that romance with your subordinate is a bad idea, and will pose
significant risk to your job effectiveness and longevity;
11) And even with peers, romance poses risk (for god’s sake, just find a dating site);
12) Don’t conduct personal business on employer provided devices; and if you must, do it
with the expectation that your employer will one day review that business.
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2018 Upper Midwest Employment Law Institute: “When Investigations Go Haywire!”
Presentation Materials for Melissa Raphan
Introduction
Investigating workplace misconduct and employee complaints has become an almost
routine part of conducting business for many employers. In particular, the rise of the #metoo
movement has encouraged many employers to think critically about how they conduct their
workplace investigations, and to become more mindful of potential problems that could arise.
While far from an exhaustive list, these materials present a number of ways that investigations can
“go haywire” and create serious headaches for employers, including employee rumors, employees
who refuse to participate, or avoiding deceptive investigatory practices.
The Speed and Scope of the Investigation
First, we cannot emphasize enough the importance of a prompt investigation. See Swenson
v. Potter, 271 F.3d 1184, 1193 (9th Cir. 2001) (“The most significant immediate measure an
employer can take in response to a sexual harassment complaint is to launch a prompt investigation
to determine whether the complaint is justified.”). Maintaining a practice of responding promptly
to workplace complaints can serve as a great defense for employers, and failure to take action can
have severe consequences. The following cases provide some insight into how occurs
For example, in Hamilton v. Onsite Cos., Inc. the employer had interviewed both the
complainant and alleged perpetrator within four business days of the plaintiff’s hostile work
environment complaint, and complied with the plaintiff’s request that she not have to work with
the perpetrator again. 122 Fed. Appx. 283 (8th Cir. 2005) (affirming summary judgment on hostile
work environment and retaliation claim where employer had investigated the allegations and
resolved the issue within four business days). The speed and thoroughness of the investigation was
a significant factor in achieving summary judgment for the employer.
Similarly, in Swenson v. Potter, 271 F.3d 1184, 1193 (9th Cir. 2001), the Ninth Circuit was
satisfied with the employer’s investigation into plaintiff’s sexual harassment allegations where it
began its investigation within three days of learning about the incident at issue (which was also the
same day that the plaintiff herself formally complained). The employer took a written statement
from the plaintiff and from several of her co‐workers, and met with the alleged perpetrator.
Throughout the investigation, management met with the plaintiff and her representatives “both to
determine what had happened and to try to find a way to make her comfortable in the workplace.”
Overall, the court found that the investigation was “prompt and entirely appropriate.”
In addition, a lengthy investigation does not necessarily weigh against an employer so long
as the investigation is effective. For example, in Tatum v. Arkansas Department of Health, 411 F.3d
955 (8th Cir. 2005) the plaintiff argued that the employer’s investigation in her harassment claims
was faulty because it did not begin until two weeks after her complaint, and because it took two
months to complete. During the investigation, she was also required to work in the same office as
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her alleged harasser. However, the court noted that while it did not “fully endorse” the employer’s
handling of plaintiff’s complaint, it did not fall below the required standard. Most importantly, the
plaintiff admitted that no harassment occurred during the investigation, and the court held that
while the investigation took two and a half months to complete, that did not necessarily indicate
that it was faulty (“[t]wo qualified professionals did a thorough job of investigating Tatum’s
complaint and issuing a finding”).
At the other end of the spectrum, employers should not wait for the complainant to make
multiple complaints before beginning an investigation. In Hathaway v. Runyon, a harassment case,
the Eighth Circuit upheld a jury decision in favor of the plaintiff based in part on the employer’s
incomplete investigation. 132 F.3d 1214 (8th Cir. 1998). The court specifically noted that, “no
investigation was initiated by the [employer’s] EEO office until Hathaway’s second request for
assistance,” and that the supervisor “failed to interview [plaintiff’s] only witness to the physical
touchings, and [the investigator] did not produce a written report of his investigation or inform
[plaintiff] of the results.” Id. at 1223‐24. These shortcomings were of serious concern to the court,
and the jury decision was affirmed.
Beyond conducting a prompt investigation generally, employers should be sure to interview
the alleged perpetrator and to do so quickly. For example, where the employer in Fuller v. City of
Oakland, CA, 47 F.3d 1522 (9th Cir. 1995) failed to interview the alleged perpetrator for several
months following the complaint, the court found that the employer had violated Title VII by failing
to take remedial action. In Fuller, a police officer was being harassed by another officer with whom
she had had a romantic relationship. The employer conducted an investigation in October, but the
alleged perpetrator was not interviewed until the following February—after the complainant had
filed an EEOC complaint. The Ninth Circuit held that the employer violated Title VII because it did
not take sufficient remedial action (i.e., investigating, correcting, and preventing). The court
specifically pointed to the district court opinion, where the court was “troubled by serious
deficiencies in the…investigation which give the appearance of bias against the plaintiff. [The
employer] failed to interview [the alleged harasser] promptly before he learned of the
investigation….[The alleged harasser] apparently was warned of the claims against him so that he
could prepare extensive documentation in his defense.” Id. at 1529. Thus, employers should be sure
to conduct investigations that are both prompt and thorough.
When Employees Refuse to Participate in the Investigation
Employers may reasonably require their employees to cooperate fully in investigations of
suspected workplace misconduct. At the same time, employees often find it uncomfortable and
invasive to be asked about potential misconduct—in particular, when it is alleged to have been
perpetrated by themselves or by their close colleagues. However, an employer’s duty to provide a
work environment that is safe and free from unlawful behavior must outweigh these concerns. For
both the employer’s sake and for the wellbeing of the employees, any investigation necessarily
requires that employers gather all information from employees who may have knowledge about the
allegations in question, so that the misconduct may be properly resolved. Accordingly, where
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employees refuse to cooperate in internal investigations, adverse action–up to and including
termination–may be justified.
For example, in Rowe v. Guardian Automotive Products, Inc., the court granted summary
judgment in favor of the employer where the plaintiff alleged that she was wrongfully terminated
for refusing to cooperate in an internal investigation. See 2005 WL 3299766 (N.D. Ohio 2005). The
plaintiff was having a personal relationship with a male co‐worker, who had physically assaulted
her at home while on a leave of absence from work. As a result of the incident, the male employee
was convicted of assault. Although neither the plaintiff nor any other employee reported the
incident to the employer, the company learned of the assault conviction – as well as a number of
other prior convictions – while investigating an unrelated jail sentence the male employee received.
Upon discovering this information, the employer terminated the male employee’s employment.
Worried that the former employee might still pose a threat to the plaintiff or others, the employer
attempted to gather information about the former employee from the plaintiff. The plaintiff,
however, repeatedly refused to participate. She insisted that the employer’s inquiries invaded her
privacy, especially because the assault had occurred outside the workplace. Based on her failure to
cooperate, the employer terminated her employment as well. The court held that because
employers have an obligation to maintain safe working environments, if an employee refuses to
participate in an investigation, the employer is justified in discharging the employee.
While we are not aware of any authority establishing that an employer may only take
adverse action pursuant to a specific policy addressing an employee’s refusal to cooperate in
investigations, we cannot emphasize enough the importance of maintaining these policies. First,
these policies give employees a clear understanding of what is expected of them if they are asked to
participate in an investigation, and second, the employer’s decision to take disciplinary action
based on refusal to cooperate is less likely to be challenged where the employee’s conduct
constitutes a violation of an established policy.
Lastly—while very unlikely—employers should consider the potential for an employee to
raise a false imprisonment claim. Although employers are justified in disciplining or terminating
employees who refuse to cooperate in investigations, they may not otherwise force the employee to
participate in the interview process. Accordingly, when approaching employees to investigate
workplace misconduct, employers should clearly advise the employee that they are free to leave if
they choose to do so and avoid creating a coercive or threatening atmosphere. See, e.g., Cellamare v.
Millbank, Tweed, Hadley & McCloy LLP, 2003 U.S. Dist. LEXIS 22336 (E.D.N.Y. Dec. 2, 2003) (where
plaintiff claimed that she was falsely imprisoned when her employer questioned her for five hours
and called her a liar, her claim failed because she failed to the show the encounter was “anything
more than a lengthy interview” because the employer did not tell her that “she was not free to leave
and there [was] no allegation that [defendant] forced her to stay.”).
Employee Rumors
Despite many employers’ best efforts, an unavoidable byproduct of a workplace
investigation is often the employee rumor mill. Employers should think critically about how to
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manage these rumors and workplace relationships to minimize risk and workplace conflict both
during and after the investigation (i.e., confidentiality reminders, potential discipline, etc.). At an
even more basic level, employers should be mindful of how their investigation or investigative
tactics can create these rumors.
For example, the investigators’ conduct in McDonnell v. Cisneros, 84 F.3d 256 (7th Cir.
1996). In McDonnell, the Department of Housing and Urban Development (HUD) retained
investigators from the Defense Department to conduct an internal harassment investigation at
HUD. The investigators conducted interviews “in a hostile and unprofessional manner, sharing
their personal belief that the plaintiffs were guilty of the charges made in the anonymous letters.
The manner in which the investigation was conducted gave rise to even more lurid rumors, widely
circulated within HUD, including rumors of incest and other sexual deviance…” Id. at *258. Both
during and after the investigation the plaintiffs complained to their supervisors about the manner
in which the investigation was conducted, but management did nothing. After the investigation
completely exonerated the accused, they filed suit against the employer, arguing that the
investigation was harassment in and of itself. The court noted that, “persons engaged in the
investigation of misconduct . . . sometimes stray across the indistinct line that separates vigorous
from abusive investigation,” but declined to find that the investigators’ actions constituted stand‐
alone sexual harassment. Nevertheless, the court noted that the plaintiffs could have a claim for
defamation.
When Investigations Become Evidence of Retaliation or Discrimination
An investigation can also serve as evidence of retaliation in and of itself, as it did in Olmer v.
Iowa Beef Processors, 1994 U.S. Dist. LEXIS 21885 (D. Neb. Oct. 24, 1994). In Olmer, the court found
the existence of gender discrimination where a female employee was fired for fighting, while a
similarly involved male employee was merely suspended for a day during the investigation. The
court found that the reason for plaintiff’s termination—fighting—was pretextual and that the
employer had “merely used the incident…as an excuse to fire plaintiff.” Id. at *5. The court found
the investigation to be ineffective because, among other things, the employee’s supervisor did not
inform the investigator about what he had witnessed between the plaintiff and the harasser and
because the employer conducted an “abbreviated investigation,” stopping short once it learned that
plaintiff had slapped the harasser. The investigator did not investigate the circumstances behind
the harasser’s long‐term provocation and harassment of the plaintiff, and the court concluded that
the male supervisor and male employee had “used the altercation as an opportunity to terminate
plaintiff and deliberately conducted the investigation merely to gather enough information to
substantiate that decision.” Id. at *6.
In addition, as was the case in Brown v. Westaff (USA), Inc. 301 F. Supp. 2d 1011 (D. Minn.
2004), the conduct of the investigation itself may be discriminatory, or the investigation may not
support the outcome. In Brown, the plaintiff was a minority employee who was investigated by his
employer for possibly accessing pornography on his work computer. Ultimately, management
made the poor decision to terminate his employment before the claims were fully vetted—while in
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reality, the employee was making personal use of the internet and was not viewing pornography.
The court found that by comparison, most non‐minority employees in the same circumstances were
counseled, monitored, or disciplined, but not terminated. As a result, the investigation was suspect
because management took action before it was concluded—and the action taken did not align with
the investigation’s findings or the employer’s past practices.
Managing the Investigation of Internet Activity
Ordinarily, employers investigate the abuse of internet privileges in order to protect their
own interests (i.e. the integrity of their electronic systems), or as part of a larger investigation
where online harassment or misconduct has been alleged. However, employer should also be
aware of their obligations to investigate and act on issues that arise even when they are not directly
related to the workplace or workplace relationships.
For example, one case suggests that in some instances, an employer may incur legal liability
for failing to investigate pornography use. See Doe v. XYC Corp., 887 A.2d 1156 (N.J. Sup. Ct. 2005).
In Doe, a male employee was viewing child pornography online while at work. The employer knew
about this misconduct to the extent that the employee’s porn viewing habit had been reported to
upper management, and was aware that the employee had a young stepdaughter. Later, the
employee began storing and sending pornographic images of his stepdaughter through his work
computer. The employee’s wife (the girl’s mother) sued the employer. The court found that
employer could be liable to both the stepdaughter and her mother because the employer “was on
notice of Employee’s activities and was under a duty to investigate further,” but failed to do so. The
court held that the employer had a duty to report the employee’s activities to the authorities
because of their criminal nature, and to take steps internally to stop the misconduct. Id. at 1170.
The Need for Translators
When conducting internal investigations, employers should be sensitive to witnesses who
are not fluent English speakers. In an Eighth Circuit case, the court held that interviewing non‐
English speaking employees without the use of an interpreter (or even any attempt to locate one)
was evidence that supported a claim of constructive discharge made by a sexually harassed
employee. See Henderson v. Simmons Foods, Inc., 217 F.3d 612, 614 (8th Cir. 2000).
Avoiding Deceptive Investigatory Practices
When conducting investigations, investigators may be tempted to skew their investigatory
role in an effort to solicit information from the individuals they are interviewing. But, if the
investigator is a member of the Minnesota Bar, he or she may face discipline for violating the
Minnesota Rules of Professional Conduct (as well as a misdemeanor conviction under state law) if
he or she engages in deceptive tactics to gather information. Minnesota Rule of Professional
Conduct 8.4 provides that “[i]t is professional misconduct for a lawyer to . . . engage in conduct
involving dishonesty, fraud, deceit, or misrepresentation.” In addition, Minnesota Statute § 481.071
establishes that any lawyer “who shall be guilty of any deceit or collusion, or shall consent thereto,
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with intent to deceive the court or any party, … shall be guilty of a misdemeanor and in addition to
punishment prescribed by law therefore, shall forfeit to the party injured treble damages.”
Investigators should tread carefully and be aware of these rules before engaging in any
questionable interview tactics.
For example, in Allen v. Int’l Truck and Engine, U.S. Dist. LEXIS 63720 (S.D. Ind. Sept. 6,
2006), the court considered an attorney’s use of deceptive investigatory techniques under Indiana’s
analogue to Minnesota’s Rule 8.4 in a race discrimination lawsuit. At the direction of both in‐house
and outside counsel, attorneys acting as investigators posed as employees in order to contact the
plaintiffs and potential class members, and to record conversations with other workers about the
allegations. The magistrate judge recommended that the motion for sanctions be granted, and that
the attorney investigators be publicly reprimanded for their use of these deceptive investigation
tactics.
Conclusion
Employers have a duty to maintain safe and lawful working environments—a duty that
requires them to promptly and effectively investigate allegations of misconduct. And while this
duty comes what may seem like endless potential hazards and pitfalls, there are a number of key
things every employer should remember to avoid these problems during workplace investigations.
First, employers should create and diligently enforce policies regarding workplace investigations,
including complaint procedures, no‐retaliation provisions, and a requirement that employee fully
cooperate. These policies create the framework for investigations going forward and serve as a
first line of defense as challenges arise. Second, employers should ensure that they invest sufficient
time when developing their plan for investigating complaints—including timing (responding
promptly), determining the individuals interviewed (speaking with all involved, including the
perpetrator), how the interviews will be conducted and who will conduct them, etc. Given that
every situation will differ, employers should think critically about any exceptional needs, including
the need for a translator. Lastly, employers should always be aware of the context surrounding an
investigation to ensure that any investigative actions are not misconstrued as retaliation or
discrimination, and should take appropriate remedial actions—only after the investigation is
completed! In short, a well‐planned and thoughtfully executed investigation is key to resolving
workplace conflicts, preventing future misconduct, and reducing risk.
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EIGHTH CIRCUIT
I.

RETALIATION
a. Williams v. Tucker,
857 F.3d 765 (8th Cir. 2017)
i. Relevant Facts:
1. City employee sued the county judge, Tucker and the sheriff under
42 U.S.C. § 1983 for retaliation because of her support for an
opposition candidate in a county judge election. The alleged
retaliation required Jenkins to leave her full-time bailiff position
and lose her health insurance coverage, social security, and
retirement benefits.
2. Jenkins sued Tucker and the county sheriff under 42 U.S.C. §
1983, alleging that they retaliated against her for supporting
Prewitt in the circuit judge election.
ii. Relevant Procedural Posture:
1. Both defendants moved for summary judgement on the basis of
qualified immunity.
2. The district court granted summary judgment for the sheriff but
denied summary judgment for Tucker on the basis that his postelection statement to Jenkins about wanting “somebody who
supports [him]” was direct evidence of a retaliatory motive.
iii. Relevant Holding:
1. The Eighth Circuit determined that state officials are entitled to
summary judgment on the basis of qualified immunity, unless the
facts show a violation of a clearly established constitutional right.
2. The court also concluded it is clearly established that employers
cannot retaliate against employees for exercising their First
Amendment rights, retaliation is a “clearly established”
constitutional right that is not subject to the defense of qualified
immunity.
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3. Also, the Eighth Circuit found the loss of all these benefits
amounted to material changes in the terms of her employment. See
Meyers v. Starke, 420 F.3d 738, 744 (8th Cir. 2005) (stating that
changes in “salary, benefits, or responsibilities” exemplify adverse
employment actions). Transfer to a position held by many others
and less prestigious constitutes a “tangible change in duties….”
4. Therefore, the Eighth Circuit upheld the district court’s decision to
deny summary judgment.
b. Morgan v. Robinson,
881 F.3d 646 (8th Cir. 2018)
i. Relevant Facts:
1. Morgan, the plaintiff, was a deputy in the Washington County, NE
Sheriff’s Department. He ran against ran against Robinson, the
defendant, who was also the elected Sherriff.
2. During his campaign, Morgan made public statements regarding
the operations of the sheriff’s department and his plans to improve
them.
3. Six days after Robinson won the election, he terminated Morgan’s
employment, claiming the statements Morgan made during the
election violated the department’s rules of conduct.
ii. Relevant Procedural Posture:
1. Morgan filed suit in district court alleging retaliation, deprivation
of due process, and breach of labor contract.
2. Robinson filed a motion for summary judgment, claiming that he
was entitled to qualified immunity in regard to Morgan’s
retaliation claims.
3. The district court denied this motion, ruling that Robinson was not
entitled to qualified immunity because there were genuine disputes
of material fact concerning the public value of Morgan’s
statements and whether those statements caused disruption in the
operation of the sheriff’s department.
4. Robins appealed to the 8th Cir.
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iii. Relevant Holdings:
1. The 8th Circuit found that the plaintiff’s speech was protected
because it addressed a matter of public concern, the statements
were important to the community as a whole, and the form of these
statements demonstrated their public importance.
2. Because these statements were on matters of public concern,
Robinson faced a higher burden to justify Morgan’s termination.
Because the defendant failed to show the actual impact of
Morgan’s speech on the Sheriff’s department, the defendant failed
to show adequate justification for the plaintiff’s termination.
3. Because Morgan’s termination violated a right secured by the First
Amendment and it was clearly established at the time of Morgan’s
termination that a public official could not sanction an employee
for uttering protected speech when that speech neither impacted
the employees official duties nor detracted from the office
efficiency, the Defendant is not entitled to qualified immunity.
c. Sellner v. MAT Holdings, Inc.,
859 F.3d 610 (8th Cir. 2017)
i. Relevant Facts:
1. Stark, a general manager of MAT allegedly told Sellner to produce
a report showing no major issues with a pump. Sellner says that he
told Stark that no units performed without major issues.
2. Stark said, "well, if you don't do this, we're all going to be on the
street—no, you're going to be on the street." Sellner states that
when he told Stark that he would not falsify any testing data and
that his request was illegal, Stark said he should "get creative with
[his] documentation."
3. A month later, Sellner was terminated. MAT maintains it fired
Sellner for "unacceptable conduct" including "inappropriate and
offensive statements made to and about his colleagues, and
inability to maintain positive and productive relationships with his
co-workers and engaging in conduct that adversely affected the
productivity of the workplace."
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ii. Relevant Procedural Posture:
1. Sellner sued MAT for wrongful termination under the Minnesota
Whistleblower Act (MWA), Minn. Stat. § 181.932.
2. The district court granted MAT summary judgment on the MWA
claim. Sellner also brought five other claims, which the district
court dismissed and Sellner does not appeal. He appeals the
dismissal of his MWA claim.
iii. Relevant Holding:
1. The Eighth Circuit reversed and remanded the MWA claim.
2. The court reasoned that falsifying test data is a state-law violation;
reporting it is protected conduct under the MWA. and termination
is an adverse employment action. The issue is the causal
connection between Sellner's protected conduct and his firing.
3. The court found that Stark's remark that Sellner would "be on the
street" forecasted how MAT would deal with Sellner's refusal to
"get creative with [his] documentation." Stark's comment provides
a specific link between Sellner's protected conduct and his
termination. The Court rejected MAT’s allegation of any
intervening event that broke the specific link; the comments made
by the decision-maker present evidence of employers motives for
termination.
4. Whether the presence of a mixed motive defeats the plaintiff’s
claim is a trial issue, not an issue for summary judgment.
II.

SEXUAL HARRASSMENT
a.

Dindinger v. Allsteel, Inc.,
853 F.3d 414 (8th Cir. 2017)
i. Relevant Facts:
1. Three female plaintiffs sued their employer alleging it paid them
less than their male colleagues performing equal work. All three
brought claims under the Equal Pay Act, and two brought wage
discrimination claims under the Iowa Civil Rights Act (ICRA).
Each alleged that they were paid less than male employees
performing equal work in the same position.
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ii. Relevant Procedural Posture:
1. The district court instructed the jury that Allsteel could establish an
affirmative defense if it proved that some factor other than sex
justified the pay differences. However, the district court also
instructed the jury that Allsteel may not rely on economic
conditions to establish the affirmative defense.
2. The jury found in favor of the plaintiffs, and Allsteel moved for a
new trial. Allsteel argued that district court improperly instructed
the jury on its affirmative defenses. The district court denied the
motion, and Allsteel appealed.
iii. Relevant Holding:
1. The Eighth Circuit did not decide the question of whether
economic conditions could serve as a legitimate factor justifying a
sex-based pay differential.
2. The court found that Allsteel did not provide sufficient evidence to
establish such a defense in the first place. Although Allsteel
presented evidence that it experienced economic hardship, it did
not show that any cost-saving measures caused the plaintiffs to be
paid less than male employees.
b. Hales v. Casey's Mktg. Co.,
16-3770, 2018 WL 1597783 (8th Cir. 2018)
i. Relevant Facts:
1. Hales was employed at Casey’s Summer Street store in Burlington,
Iowa.
2. On May 29, 2013, a male customer entered Casey’s West Avenue
store. The customer told Hales about where he lived, where he
worked, what kind of vehicle he drove, that there was a dashboard
camera on his vehicle, and, using a sexually suggestive tone, that
he liked to film things.
3. Hales tried to take a smoke break to get away from the male
customer. She told him to back away and extended her lit cigarette
to get him to move away. Instead, he stepped forward and burned
his left arm.
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4. The next day, the man returned to the store to tell the manager. The
manager spoke to Hales and she told him that she burned him in
self-defense. However, the manager terminated Hales’s
employment.
ii. Relevant Procedural Posture:
1. In 2015, Lauren Hales sued Casey’s Marketing Company, for
hostile work environment, sexual harassment (hostile work
environment) and retaliatory termination in violation of Title VII
of the Civil Rights Act of 1964, 42 U.S.C. § 2000e, et seq. (Title
VII) and the Iowa Civil Rights Act (ICRA), Iowa Code § 216.1, et
seq.
2. Hales sought to introduce evidence that she had been sexually
assaulted in the past and had been undergoing therapy.
3. Casey’s moved to dismiss the issue as time barred because Hales
was outside the 90 days requirement of the EEOC.
4. The district court dismissed the ICRA claim as time-barred and
rejected the Title VII claims on summary judgment. It also
excluded evidence of previous sexual assaults and expert
testimony.
iii. Relevant Holding:
1. The Eighth Circuit Court of Appeals affirmed the district court
holding that the pendency her EEOC review does not toll a state
civil rights claims and that Hales’s ICRA claim is time barred.
2. The court also concluded that the district court did not abuse its
discretion in excluding the evidence of the sexual assault or
testimony. The court stated that it is not required to delve into a
plaintiff’s personal backgrounds when assessing the objective
severity of harassment.
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III.

DISCRIMINATION
a. Stone v. McGraw Hill Financial, Inc.,
856 F.3d 1168 (8th Cir. 2017)
i. Relevant Facts:
1. After being discharged for his “poor performance,” employee
alleged that his employer discriminated against him on the basis of
race in violation of Title VII of the Civil Rights Act of 1964 and
the Missouri Human Rights Act.
2. In addition to asserting a claim of discriminatory discharge, Stone
also alleged he was unfairly compensated compared to his white
co-workers and subject to a race-based hostile work environment.
ii. Relevant Procedural Posture:
1. The United States District Court for the Eastern District of
Missouri granted the employer’s motion for summary judgment on
all claims.
iii. Relevant Holding:
1. The Eighth Circuit affirmed, finding that the employee’s wage
discrimination claim failed because no similarly situated employee
outside of the protected class received more favorable treatment.
2. The discriminatory termination claim failed, because the employee
did not prove that the employer’s basis for terminating him was
pretext for discrimination.
3. The Eighth Circuit agreed with the district court's conclusion that
the one race-related comment of, “I should have never hired his
black ***.” Which Stone allegedly overheard does not constitute
harassment sufficiently severe and pervasive to support a hostile
work environment claim.
4. The court cited Singletary v. Missouri Dept. of Corr., 423 F.3d
886, 893 (8th Cir. 2005) (holding that colleagues' use of racial
epithets referring to the plaintiff did not create a hostile work
environment and stating that “our cases require that a plaintiff
show more than [a] few occurrences over a course of years”).
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b. Faidley v. United Parcel Service of America, Inc.,
853 F.3d 447 (8th Cir. Apr. 4, 2017) (rehearing en banc granted, opinion
vacated (June 16, 2017))
i. Relevant Facts:
1. Former driver brought actions alleging that parcel delivery
company failed to provide accommodation for his disability in
2012 and 2013.
2. 2012: UPS offered Faidley a part-time position that would have
reduced his seniority. He sued under the ADA and Iowa Civil
Rights Act (ICRA).
3. 2013: Plaintiff received another set of work restrictions. UPS
reinitiated the accommodation process, but no full-time positions
fit his restrictions. UPS offered a part-time position. Plaintiff sued
UPS for a second time under ICRA for disability discrimination
and retaliation.
ii. Relevant Procedural Posture:
1. The U.S. District Court for the District of Southern Iowa
consolidated his two actions and granted summary judgment for
UPS.
iii. Relevant Holding:
1. On appeal, the Eighth Circuit treated Faidley’s claims as two
distinct actions.
2. 2012: The Eighth Circuit reversed the district court. The court
concluded that Faidley had presented a genuine issue of material
fact as to whether he suffered an adverse employment action.
3. 2013: The Eighth Circuit affirmed the district court. The court
decided that Faidley had not presented evidence that he was
qualified to perform the essential functions of any available job or
that UPS failed to engage him in the accommodation process
required by the ADA.
4. Rehearing en Banc Granted. Opinion was Vacated June 16, 2017.
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c. Tovar v. Essentia Health,
No. 16-3186, 2017 WL 2259632 (8th Cir. 2017)
i. Relevant Facts:
1. Tovar, the plaintiff, had a teenage son who was a beneficiary of her
health insurance plan. The son was diagnosed with gender
dysphoria and his health providers recommended treatment.
2. The insurance company HealthPartners, denied coverage because
the plan categorically excluded coverage of services and surgery
for gender reassignment.
ii. Relevant Procedural Posture:
1. Tovar filed a lawsuit against her employer, Essentia, alleging
discrimination based on sex under Title VII and the MHRA.
2. Tovar also charged HealthPartners, Inc. (the insurance provider)
with discrimination in violation of the ACA.
3. The district court granted the defendants’ motion to dismiss,
concluding that Tovar’s claims against Essentia failed due to lack
of statutory standing and that her claim against HealthPartners
failed for lack of Article III standing.
4. Tovar appealed to the 8th Cir.
iii. Relevant Holdings:
1. The 8th Circuit affirmed the district court’ ruling on the Title VII
and MHRA claims. Tovar’s Title VII and MHRA claims failed
because she did not fall within the class of plaintiff’s the statutes
are designed to protect. The discrimination occurred against her
son, not her.
2. The 8th Cir reversed the district court’s ruling on the Article III
claim. There was Article III standing because, if HealthPartners
provided Essentia with a discriminatory plan document, Tovar’s
alleged injuries could be traceable and redressable through
damages to HealthPartners.
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3. Tovar suffered injury because the defendants’ discriminatory
conduct denied her the benefits of her insurance policy by forcing
her to pay out of pocket for some of her son’s prescribed
medications.
a. Blake v. MJ Optical, Inc.
870 F.3d 820 (8th Cir. 2017), cert. denied, 17-1015, 2018 WL 514150 (U.S.
Apr. 2, 2018)
i. Relevant Facts:
1. For decades Blake, a female employee worked for M.J. Optical as
a bench technician, fitting eyeglass lenses into frames. Marty
Hagge was the VP of MJ Optical and had a long-established work
relationship with Blake.
2. After Blake’s husband died, Blake became subject to many sexual
comments and inappropriate touching on behalf of Marty. She
never verbalized a complaint to Marty or anyone else because she
felt it would not change the situation. Blake would also be subject
to age-related comments and allegations.
3. One day, Marty yelled and screamed at Blake, claiming she was
the reason that he had to quit school. Blake told this to Mary
Hagge, the president of MJ Optical and mother of Marty Hagge.
4. Mary told Blake that she would talk to Marty about his anger and
requested that Blake go home. Blake never complained about the
age or sexual harassment she felt on behalf of Marty.
5. Blake resigned the next day claiming that her and Marty’s
relationship is getting worse everyday and she felt “compelled to
resign” because she was reaching retirement age.
ii. Relevant Procedural Posture:
1. Blake sued MJ Optical, Inc., alleging she was the victim of sex
discrimination, age discrimination, and a hostile work
environment.
2. Blake testified her decision had nothing to do with any of Marty’s
sexual or age-related conduct. She also had no idea how her pay
compared to younger employees' rates.
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3. The district court granted MJ Optical’s motion for summary
judgment, finding Blake’s evidence insufficient to support her
federal and state law claims. Despite noting Marty’s behavior was
“without a doubt disgusting,” the district court granted MJ
Optical’s motion and dismissed Blake’s claims with prejudice
iii. Relevant Holding:
1. The Eighth Circuit Court of Appeals affirmed the district court’s
grant of summary judgment.
2. For the three counts of sex discrimination, age discrimination, and
hostile work environment, the court found that Blake did not give
MJ Optical a “reasonable chance” to remedy the alleged
mistreatment here, as she never told anyone there was a problem in
need of fixing. The only time Blake complained about Marty came
one day before she quit, and that was about conduct unrelated to
her sex.
3. Before being held responsible for whatever problem there was, MJ
Optical was entitled to a reasonable chance to address it. MJ
Optical did not get such a chance. Thus, Blake did not suffer an
adverse employment action, meaning her claims for disparate
treatment on the basis of sex, age, and hostile work environment
all fail.
IV.

MISCELLANEOUS
a. McLeod v. General Mills, Inc.,
856 F.3d 1160 (8th Cir. 2017)
i. Relevant Facts:
1. General Mills terminated 850 employees and offered severance
packages in exchange for signing agreements that released the
company from claims related to their termination.
2. Thirty-three employees who signed the agreement later sued
General Mills, seeking declaratory judgment that they did not sign
the release agreement knowingly and voluntarily. The employees
also alleged that General Mills violated the Age Discrimination
and Employment Act in terminating their employment.
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ii. Relevant Procedural Posture:
1. General Mills moved to dismiss the employees’ claims and compel
arbitration.
2. The United States District Court for the District of Minnesota
dismissed General Mills’ motion.
iii. Relevant Holding:
1. The Eighth Circuit determined that a jury trial was not a ADEA
“right” and that the right to bring a class action was waivable in a
valid arbitration agreement. 14 Penn Plaza LLC v. Pyett, 556 U.S.
247 (2009). Ruling the district court erred and should have granted
General Mills’ motion to dismiss the employees’ ADEA claims.
2. The Eighth Circuit rejected the employees’ argument that the
release was not signed “knowingly and voluntarily.” Finding that
their claim did not present an Article III case or controversy.
Specifically, the court reasoned that a case or controversy does not
exist when plaintiffs seek declaratory judgment as to the validity of
a defense that a defendant “may or may not raise” in future
proceedings.
3. Therefore, the district court did not have jurisdiction over the
former employees’ request for declaratory judgment concerning
the validity of their release agreements.
b. Boswell v. Panera Bread Co..,
879 F.3d 296 (8th Cir. 2018)
i. Relevant Facts:
1. Panera created a program under which qualifying managers were
eligible to receive a one-time bonus.
2. A few years after creating the program, Panera asked its managers
to sign an employment agreement that incorporated this bonus into
a compensation plan.
3. In 2010, Panera decided that it would set a $100,000 cap on the
bonus. Panera informed the managers and received no complaints
until 2014 when Mark Boswell raised concerns before receiving
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his bonus.
ii. Relevant Procedural Posture:
1. Mark Boswell and other similarly situated managers sued Panera
for breach of contract, claiming that Panera had violated the
agreement by imposing a cap on the bonus amount.
2. Panera responded that the parties had terminated and replaced
(novated) the agreement because the managers had assented to the
new agreement containing the cap. In addition, Panera claimed that
the managers waived any claims they had regarding the cap by
continuing to work.
3. The district court granted summary judgment to the managers. It
concluded that Panera had extended an offer to enter a unilateral
contract and the offer had become irrevocable because all the class
members had rendered a substantial part of the requested
performance by working at least a year after signing the
agreements.
4. Panera appealed to the 8th Circuit.
iii. Relevant Holdings:
1. At-will employment is a unilateral contract because the there is a
promise that the employer will pay if the employee works.
2. The contract cannot be modified after the employees have begun
performance (rather than complete a substantial portion of
performance).
3. Continued at-will employment cannot be consideration, therefore
the parties did not form a new contract when Panera changed the
bonus terms.
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FEDERAL DISTRICT COURT
I.

WHISTLEBLOWER
1. Sellner v. MAT Holdings, Inc., No. 13-1289 ADM/LIB (D. Minn. Feb. 08,
2018) (Judge Montgomery)

In 2011, MAT Industries hired Sellner as a lab-quality technician. Sellner was responsible for
conducting product quality testing. One of MAT’s products, the “Honbase” pump,
experienced issues with oil leakage during testing, which Sellner observed. MAT added New
O-rings to the units in an attempt to resolve the oil leakage issue, and additional performance
testing was requested. Sellner assisted with the testing, which was later compiled into a
report by another employee. Upon viewing the report, Sellner alleged it “did not accurately
reflect” the test results. Later, MAT’s General Manager, Stark, asked him to collect all
testing data on the Honbase pump and assemble it for delivery to a customer. After compiling
the report, Sellner alleged the Engineering Lab Manager told him that the test results were
“shit” and could not be used. Shortly thereafter, on March 29, 2012, Sellner alleged that
Stark entered his office and instructed Sellner to produce a report indicating that the pumps
had no major issues. When Sellner responded that the tests did not support those results, he
alleged Stark stated, “Well, if you don’t do this, we’re all going to be on the street—no,
you’re going to be on the street.” When Sellner refused to falsify records, he alleged Stark
urged him to “get creative with [his] documentation.” Later, an anonymous email was sent to
MAT’s HR Director accusing Sellner of “inappropriate conduct,” and requesting an
investigation be completed. Acting on the email, MAT conducted an investigation during
which it was determined that Sellner “made disparaging comments about female employees,”
“was difficult to work with,” and had a “condescending attitude toward other employees.”
MAT subsequently terminated Sellner on April 26, 2012, for his “unacceptable conduct,”
including “inappropriate and offensive statements made to and about his colleagues.”
Sellner filed suit alleging multiple claims, including a claim of wrongful termination under
the Minnesota Whistleblower Act (MWA). The District Court dismissed all claims, but the
8th Circuit Court of Appeals reversed and remanded the dismissal of Sellner’s whistleblower
claim, on the grounds that the 27-day gap between the protected activity and the adverse
action was sufficient evidence to support an inference of discrimination.
On remand, MAT moved to dismiss Sellner’s claim for punitive damages, two related codefendants moved to be dismissed on the grounds that they were not proper party defendants,
and MAT moved to disqualify Sellner’s expert witness.
a. Punitive Damages
Sellner argued that because the Honbase pump posed a risk to consumer safety, punitive
damages were appropriate. The Court held that the danger to the public was irrelevant to the
issue of punitive damages; to warrant punitive damages in a whistleblower employment case,
there must be “clear and convincing evidence that Defendants knew of facts or intentionally
disregarded facts that created a high probability that [the Plaintiff’s] right to be free from
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retaliatory employment consequences under the whistleblower statute would be injured, and
deliberately proceeded to act in conscious or intentional disregard or with indifference to the
high probability of such injury.” However, the Court noted that there was “sufficient
evidence in the record to preserve a claim for punitive damages because a reasonable jury
could conclude that the decision-makers involved in Sellner’s termination deliberately
disregarded his right to be free from unlawful retaliatory discharge.” The Court therefore
denied MAT’s partial summary judgment motion.
b. Dismissal of Defendants
Defendant MAT Industries argued the co-defendants must be dismissed because they were
not the proper defendants. Sellner argued that the Eighth Circuit’s “Baker test” must be used
to examine the issue. Under Baker v. Stuart Broad Co., 560 F.2d 389, 391 (8th Cir. 1977),
four factors are utilized to determine whether co-defendants are single or joint employers
including: (1) interrelated operations; (2) common management; (3) centralized control of
labor relations; and (4) common ownership or financial control. MAT argued Baker did not
apply because it was decided in a Title VII context, which “uses a broader definition of
employer” than the MWA. Ultimately, the Court concluded using the Baker Test was
appropriate for examining joint employment in regards to MWA claims, because Title VII
and the MWA use similar language to carry out their similar intention of protecting
employees. Applying the test, the Court dismissed Defendants MAT Holdings, Sanborn, and
Midwest Air.
c. Expert Witness
MAT also sought to bar testimony from Sellner’s expert witness, who was going to testify
(primarily) as to the underlying illegality. The Court reiterated that the underlying illegality
was not the point of the lawsuit: the issue was whether MAT had terminated Sellner for
engaging in protected activity. As such, the expert’s testimony was not relevant and,
moreover, would be unduly prejudicial. The Court also ruled that the expert could not testify
as to whether MAT told Sellner to falsify data, because that was a credibility-based
determination for the jury.
2. Smith-Bunge v. Wis. Cent., Ltd., No. 15-cv-4383 (RHK/LIB) (D. Minn. Aug. 31,
2017) (Judge Magnuson)
Smith-Bunge worked for Wisconsin Central for six years, most recently as a welder. His duties
included driving a welding truck. In the course of completing work on a railroad, Smith-Bunge,
while driving the truck, was struck by a train. An accident investigation revealed the truck’s
brakes were in working order, and that Smith-Bunge had seen and heard the oncoming train.
Wisconsin Central subsequently terminated Smith-Bunge for falsely reporting the truck’s brakes
were out and violating four railroad safety rules. Over a year after the accident, Smith-Bunge
filed a lawsuit claiming retaliation under the Federal Railroad Safety Act (FRSA), and that the
railroad’s negligence caused the accident. Wisconsin Central moved for summary judgment.
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The FRSA prohibits rail carriers from retaliating against employees who engage in protected,
safety-related activities. Smith-Bunge argued his termination was in retaliation for a previous
lawsuit he filed against Wisconsin Central, and for his filing of a report about the accident. As to
the first claim, he failed to provide evidence that his current supervisors were aware of the prior
lawsuit, and, moreover, the accident was an intervening event that cut off any causal connection.
As to the second claim, his accident was nearly a year before his termination, again cutting off
any causal connection. Thus, the Court dismissed his FRSA claim.
3. Lemieux v. Soo Line R.R., No. Civil No. 16-1794 (JRT/HB) (D. Minn. Aug. 16,
2017) (Judge Tunheim)
Lemieux was a train conductor for Soo Line Railroad, who alleged he made good-faith reports of
unsafe brakes on railroad cars and was subsequently terminated. Lemieux filed a complaint,
which was later amended, alleging retaliation under the Federal Railroad Safety Act (FRSA).
Soo Line moved for a motion to dismiss under Rule 12(b), and, alternatively, for summary
judgment, arguing Lemieux failed to exhaust his administrative remedies because his complaint
with OSHA did not identify each of his protected actions. The Court disagreed, noting, “The
exhaustion requirement may be satisfied if the civil claim grows out of, or is like or reasonably
related to the substance of the allegations in the administrative charge.” Further, the charge must
“be sufficient to give the employer notice of the subject matter of the charge and identify
generally the basis for a claim.” Here, the Court held the earlier OSHA complaint satisfied these
requirements. Thus, Lemieux could proceed with his retaliation claim.
4. Engelhardt v. Qwest Corp., No. 15-4591 ADM/SER (D. Minn. June 05, 2017)
(Judge Montgomery)
CenturyLink hired Engelhardt in 2000 as an independent contractor with the title of installation
and maintenance technician. During that time, Engelhardt joined a class-action lawsuit against
CenturyLink which alleged CenturyLink’s performance metrics violated the FLSA. He received
a settlement payment when the action settled. In 2008, Engelhardt was terminated for low
productivity. In 2011, Engelhardt learned CenturyLink was hiring, and applied for a position as a
technician. A staffing agency which supplied independent contractors to CenturyLink hired
Engelhardt. On his sixth day working at CenturyLink, the staffing agency dismissed Engelhardt
when it discovered he was on a “Do Not Rehire” list maintained by CenturyLink. Next, in 2015,
Engelhardt again applied for and was hired as an independent contractor at CenturyLink, after
receiving assurances from a former union steward that there would be no reason to prevent him
from working there. Shortly after Engelhardt’s return, the Technician Supervisor received
complaints from other employees regarding Engelhardt’s quality of work. Ultimately,
CenturyLink determined Engelhardt was underperforming and requested his dismissal from the
assignment. Engelhardt then filed a whistle-blower claim against CenturyLink, alleging the 2011
and 2015 dismissals were in retaliation for his earlier participation in the class-action lawsuit.
The Court held Engelhardt lacked standing to file a retaliation claim under the Minnesota
Whistleblower Act (MWA) because he was not an “employee” under the statute. Specifically,
Engelhardt was an independent contractor, the MWA’s definition of “employee” excludes.
Additionally, the Court held that Engelhardt’s retaliation claim would fail under the MWA and
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the Fair Labor Standards Act (FLSA) because he failed to establish CenturyLink’s decision to
terminate him was pretextual. Thus, the Court granted CenturyLink’s motion for summary
judgment.

II.

DISCRIMINATION
1. Miller v. Bd. of Regents of Univ. of Minn., No. 15-CV-3740 (PJS/LIB), (D.
Minn. Feb. 01, 2018) (Judge Schiltz)

Three female coaches filed lawsuits against the University of Minnesota Duluth (UMD), one
alleging her employment contract had been “non-renewed,” and two that they were
constructively discharged, because of their sex (female), sexual orientation (lesbian), and in
retaliation for accusing UMD of violating Title IX. UMD moved for summary judgment. The
Court dismissed Plaintiffs’ sexual orientation claim under federal law, noting that it was
bound to follow Eighth Circuit precedent holding that “Title VII does not prohibit
discrimination against homosexuals.” Citing Williamson v. A.G. Edwards & Sons, Inc., 876
F.2d 69, 70 (8th Cir. 1989). Similarly, the Court dismissed Plaintiffs’ sexual orientation
claims under state law pursuant to the 11th Amendment, which bars federal lawsuits against
states; in doing so, the Court chastised Plaintiffs’ counsel for bringing those claims in federal
Court rather than state Court.
Examining the “weaker” claims of sex discrimination, the Court dismissed two of the
coaches’ claims in their entirety, and dismissed some but not all of the third coach’s claims,
as follows.
a. Sex Discrimination under Title VII
Plaintiff Miller’s sex discrimination claim survived summary judgment because she
presented sufficient evidence of pretext under the McDonnell-Douglas test, namely, that
UMD used different standards for evaluating her performance than it used for the comparable
male coach, and that UMD’s explanation for the non-renewal was inconsistent and not
credible. The other Plaintiffs, however, failed to establish sufficient evidence of pretext to
survive summary judgment.
b. Retaliation under Title VII
The Court held that Plaintiff Miller’s evidence of retaliation was “thin,” but sufficient to
preclude summary judgment, based on temporal proximity. The Court dismissed the other
coaches’ retaliation claims, finding insufficient evidence of pretext and that there was no
adverse action with regard to one of them.
c. Sexually Hostile Work Environment
The Court dismissed all of the Plaintiffs’ hostile work environment claims, ruling that as a
matter of law, the negative treatment they claimed to have received did not meet the high
threshold necessary to maintain such a claim under Eighth Circuit precedent.
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d. Equal Pay Act
Two of the three Plaintiffs also asserted claims under the federal Equal Pay Act, and the
Court dismissed those claims. With regard to Plaintiff Miller, the Court held that coaching
men’s hockey and women’s hockey were not comparable positions, and the resulting pay
differential was not based on the coaches’ genders, but the sport (i.e., gender) they coached.
With regard to the other Plaintiff, the Court found no evidence of a meaningful disparity in
pay.
2. Doyle v. O'Reilly Auto Enterp., LLC, No. Civ. No. 16-4062 (PAM/FLN), (D.
Minn. Jan. 25, 2018) (Judge Magnuson)
Two Plaintiffs, Doyle and Weber, claimed O’Reilly Auto denied them promotions because of
their age, in violation of the Age Discrimination in Employment Act (ADEA) and Minnesota
Human Rights Act (MHRA). The Court analyzed the claims using the McDonnell Douglas
burden-shifting approach. Regarding Plaintiff Doyle, the Court found that the only promotion
he had actually applied for was beyond the statute of limitations, and there was no evidence
of any sort of ongoing bias against older employees. The Court found that Plaintiff Weber,
in contrast, could at least establish a prima facie case, but that he could not show any
evidence of pretext. Weber did not dispute O’Reilly’s evidence that he interviewed poorly,
and that the decision-maker reviewed objective criteria including candidates' prior
performance evaluations. Notably, Weber argued that an email discussing potential
replacements for the candidate who was ultimately awarded the job, when the search was still
going, was a “smoking gun,” showing O’Reilly had already decided to give him the job. The
Court disagreed, holding that the email simply showed that the company was attempting to
plan for backfilling whomever received the promotion. The Court granted summary
judgment dismissing all claims.
3. Tekler v. Minnesota, No. 17-cv-3336 (JNE/DTS) (D. Minn. Jan. 08, 2018)
(Judge Ericksen)
Tekler, a housecleaner, could not proceed on her national origin discrimination claim because
she did not file suit until more than 90 days after the EEOC sent her right to sue letter.
Additionally, Tekler made only conclusory allegations in her complaint. Tekler argued the 90
day requirement should not apply because she had moved and did not receive the letter. The
Court held it was her responsibility to notify the EEOC of any such address change.
4. Dahir v. UPS Mail Innovations, Inc., No. Civ. No. 17-2121 (PAM/HB) (D.
Minn. Dec. 18, 2017) (Judge Magnuson)
Plaintiffs were employees of Doherty, a temporary employment agency, and were assigned to
work for UPS. Plaintiffs are Muslim, and sought time for prayer throughout the day as a
religious accommodation. Plaintiffs claimed UPS hired a new Operations Manager, who was
not only hostile to Muslims, but instructed other Supervisors to be so as well. Plaintiffs also
claimed management implemented fixed break times, and stated prayer was not allowed
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outside fixed breaks. During the meeting informing employees of the change, Plaintiffs
alleged a Muslim employee asked about time for prayer, and the Manager asked all Muslim
employees to raise their hands if they needed time for prayer. Plaintiffs alleged the Manager
then said he “wanted to replace all of the employees who had raised their hands.” Later,
Plaintiffs filed claims against UPS and Doherty citing religious discrimination, failure to
accommodate the Plaintiffs’ religious beliefs, and retaliation in violation of the MHRA and
Title VII.
The Court dismissed Plaintiffs’ retaliation claim, noting that the Plaintiffs’ request for religious
accommodation was not a protected activity under Title VII, because “Title VII defines protected
activity as opposing an unlawful employment practice or making a charge, testifying, or
participating in an investigation or other proceeding under Title VII and “[r]equesting an
accommodation is not opposing a practice nor is it participating in an investigation or other
proceeding. …” Citing EEOC v. N. Mem’l Health Care, F. Supp. 3d, 2017 U.S. Dist. LEXIS
104482 (July 6, 2017).
Next, Defendants argued Plaintiffs other MHRA claims should be dismissed because the MHRA
requires a plaintiff to file suit within 90 days of giving notice of the lawsuit to the MDHR, and
here the plaintiffs had filed their suits before giving such notice. The Court denied that
argument, ruling that nothing in the MHRA prohibited a plaintiff from filing suit before
providing notice to the MDHR.
Finally, the Court dismissed Plaintiffs’ failure to accommodate claims against UPS, because “a
bare allegation that UPS and Doherty were ‘co-employers’ is wholly insufficient to raise a
plausible claim that UPS was in fact Plaintiff’s employer…” However, the Court denied
Doherty’s motion for summary judgment on the Plaintiffs' failure-to-accommodate claim, based
on the statute of limitations, ruling Plaintiffs brought the claim within 300 days of their
termination.
5. Winkelman v. AgStar Fin. Servs., ACA, No. 16-3134 ADM/DTS (D. Minn. Nov.
07, 2017) (Judge Montgomery)
Winkelman, a senior business analyst, began working for AgStar in 1994 as a records technician.
She filed a charge of discrimination with the EEOC in 2011, which was cross-filed with the
Wisconsin Equal Rights Division (ERD), alleging her supervisor made salary and promotion
decisions based upon her gender and age. AgStar investigated claims and determined no
discrimination took place. Later, the EEOC dismissed the charge finding no probable cause, and
in 2014, Winkelman withdrew the cross-filed ERD charge. In 2014, Winkelman received a
performance review from her new supervisor noting average performance and recommending
she not be promoted. In February 2015, she reiterated her requests for a raise and a promotion,
which Agstar denied. Winkelman eventually filed a second charge with the EEOC, claiming that
AgStar had retaliated against her for her 2011 charge, her 2014 withdrawal of her ERD charge,
and her complaints in February 2015. In 2016 the EEOC closed its investigation, concluding
Winkelman’s retaliation charge lacked merit. Winkelman filed a complaint against AgStar
alleging retaliatory discrimination in violation of the ADEA by refusing to promote her and not
increase her salary. AgStar moved for summary judgment.
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The Court analyzed Winkelman’s claim using the McDonnell-Douglas burden-shifting
framework. The Court found Winkelman’s 2011 charge, while constituting protected activity,
was too far removed from AgStar’s salary and promotion decisions in February 2015 to support
a retaliation claim. The Court next found that Winkelman’s voluntary withdrawal of her ERD
charge was not protected activity. Finally, the Court found that Winkelman’s complaints in
February 2015 could not support a retaliation claim because the adverse action at issue had
occurred prior to those complaints, and that the “cat’s paw” theory did not apply because the
decision-makers did not know about her prior protected activity. Thus, the Court granted
AgStar’s motion for summary judgment.
6. Hustvet v. Allina Health Sys., No. 16-CV-551 (JNE/HB), (D. Minn. Aug. 22, 2017)
(Judge Ericksen))
Hustvet worked in healthcare as an Independent Living Specialist. When her employer, Courage
Center, merged with Sister Kenny, a part of Allina, a condition of her continued employment
was maintaining immunity to Mumps, Measles, and Rubella (MMR). Allina discovered she
lacked an immunity to rubella, and therefore asked Hustvet to take a MMR vaccine. She refused
to do so, stating that she had previously experienced severe cases of mumps and measles and did
not want to risk exposure. Although she was willing to take a rubella-only vaccine, such a
vaccine is not available in the United States. Allina terminated her employment for failure to
comply with its immunity requirements.
Hustvet brought suit alleging disability discrimination under the ADA and MHRA stating Allina
denied her employment on the basis of disability, that Allina utilized discriminatory qualification
standards, and Allina failed to make reasonable accommodation. The Court noted that “although
"[a]n impairment need not prevent, or significantly or severely restrict, the individual from
performing a major life activity in order to be considered substantially limiting . . . . not every
impairment will constitute a disability." The Court thereby held that Hustvet’s claim failed
because she could not demonstrate that she was disabled within the meaning of the ADA or
MHRA because none of her medical conditions (which included a seizure disorder and history of
measles and mumps) limited her ability to perform a major life activity in any way. Thus, the
Court concluded she had failed to establish a prima facie case of discrimination. In addition, the
Court also found that in any event, there was no evidence that Allina’s refusal to employ her was
due to her claimed disabilities.
7. Brinkman v. Nasseff Mech. Contractors Inc., 251 F. Supp. 3d 1266 (D. Minn.
2017) (Judge Kyle)
Brinkman worked in construction as a sprinkler fitter for nearly 20 years. She alleged she
experienced harassment and other discriminatory conduct (such as receiving no work
assignments) from Nasseff Mechanical Contractors, based upon her gender in violation of the
MHRA and Title VII. She subsequently filed two charges with the Minnesota Department of
Human Rights (DHR), which referred them to the EEOC for processing. Brinkman received
right-to-sue letters from the EEOC on July 18, 2016, which stated she must file any claims based
on the allegations in the charges within 90 days of receipt. Ninety days later, on October 16,
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2016, Brinkman’s counsel attempted to file the complaint via the Court’s electronic case filing
(ECF) system. The Court had recently transitioned to electronic filing, and Brinkman’s attorney
was unfamiliar with the procedures, but familiarized herself with them based upon the Court’s
website. Brinkman’s attorney believed she successfully filed the complaint, although she did not
receive a notice of electronic filing (NEF) indicating the complaint was filed, nor did co-counsel,
whose ECF account was used. On October 17, Brinkman’s attorney and co-counsel checked the
“new cases” list on the Court’s website, but did not see Brinkman’s action listed. Next, they
called the Court clerk’s office, who advised that “everything had been correctly filed,” but the
complaint still needed to be docketed. As of October 21, Brinkman’s counsel still had not
received a NEF, and inquired again with the Court’s electronic filing help desk. The help desk
advised that the complaint had not been electronically uploaded on Sunday, the 16th, and the
prior information received from the clerk’s office was incorrect. Thus, Brinkman’s counsel
decided to re-file the Complaint, and successfully submitted it on October 21, 2016. Nasseff
moved to dismiss the claim, arguing it was untimely because it was filed more than 90 days after
receiving the right-to-sue letters from the EEOC. Brinkman argued that her filing should be
“deemed” timely, and that the doctrine of equitable tolling applied.
Examining the Federal Rules of Civil Procedure in conjunction with Title VII’s statutory
language, the Court first determined that an action must be “brought” within 90 days of notice by
the EEOC, which means Brinkman was required to “file a complaint with the Court” (i.e.,
deliver it to the clerk) within 90 days. Because Brinkman’s counsel received no NEF for the
October 16 filing, the action was not brought—rather, the case was not successfully filed until
October 21. The Court refused to “deem” the filing timely, because the failure was not caused by
a technical problem with the Court’s ECF system; it was caused by counsel’s failure to properly
upload the Complaint.
Regarding equitable tolling, the Court held it did not apply. Equitable tolling is appropriate
where (1) “the plaintiff pursued her claims diligently, but (2) some extraordinary circumstance
stood in her way.” Here, the Court stated that the test’s second prong could not be satisfied—
Brinkman’s counsel waited until the “eleventh hour” to file the complaint, and her counsel
offered no reasons as to why this was so. Because “equitable tolling is predicated on excusable
neglect” it “rings hollow when a plaintiff… despite being represented by several experienced
attorneys — sits on her claims without explanation and then races to Court just before the filing
deadline.” Thus, the Court dismissed Brinkman’s Title VII claims, and declined to exercise
jurisdiction over the MHRA claim.
8. Wells v. BNSF Ry., No. 17-cv-807 (JNE/FLN) (D. Minn. Nov. 16, 2017) (Judge
Ericksen)
Wells applied for a track laborer position with Defendant, BNSF Railway. After interviewing,
Wells received a conditional offer pending medical examination. During the examination, Wells
confirmed he had a history of spinal surgeries, and BNSF ultimately found he “was not
medically qualified” for the position. BNSF therefore rescinded the offer. Wells brought suit,
alleging discrimination in violation of the ADA. BNSF filed a 12(b)(6) motion to dismiss,
arguing Wells offered insufficient facts to show he was disabled as per the ADA. Examining the
claim, the Court noted that “an impairment that disqualifies a person from only a narrow range of
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jobs is not considered a substantially limiting one.” Using this standard, the Court found the
BNSF deemed Wells only unable to work in the singular, “safety sensitive” job of a track
laborer—not a broad class of jobs. Thus, the Court dismissed Wells’ ADA discrimination claim.
Notably, the Court recognized that the MHRA includes a less stringent definition of disability – a
“material” impairment as opposed to a “substantial” impairment – but opined that Minnesota
Courts have “offer[ed] little elaboration on the difference,” concluding that “analysis of an ADA
claim applies equally to a MHRA claim.” Therefore, the Court dismissed the MHRA claim on
the same basis.
9. Brunckhorst v. City of Oak Park Heights, No. 16-455 (DWF/TNL) (D. Minn. Sept.
28, 2017) (Judge Frank)
Brunckhorst, an accountant for the City of Oak Park Heights, went on an extended medical leave
because of a life-threatening infection, which resulted in permanent nerve damage. During his
leave, the City eliminated his position and absorbed it into other functions. The City offered
Brunckhorst another position, however, at a lower salary. After the end of his leave (which the
City extended several times), Brunckhorst requested a return to his former position, as well as an
accommodation allowing him to work from home. The City advised it had eliminated his former
position and rejected the proposal to work from home, but offered to allow him to return to work,
in a different position, on a graduated work schedule. Brunckhorst rejected the City’s proposal,
and rejected the City’s request to meet. Consequently, the City discharged him.
Brunckhorst filed suit alleging discrimination under the ADA and the MHRA. The Court granted
the City’s motion for summary judgment. The Court held that “an employer is not required to
provide an accommodation that is requested or preferred by an employee—instead, the
accommodation need only be ‘reasonable.’” Further, the Court noted that other courts have
concluded that working from home under some circumstances imposes an undue burden on the
employer.

III.

REPRISAL/RETALIATION
1. Benner v. Saint Paul Pub. Sch., No. 17-01568 (SRN/KMM) (D. Minn. Dec. 04,
2017) (Judge Nelson)

Benner, an African American male, was a fourth-grade teacher at Saint Paul Public Schools
(SPPS). SPPS has a policy of “racial equity” which Benner alleged requires teachers to discipline
African American students less severely than Caucasian students. Benner opposed the policy,
and voiced his opposition during school board meetings. Benner alleged his opposition resulted
in retaliatory actions by the school (including multiple investigations against him), culminating
in his constructive discharge, and he asserted claims of race discrimination, hostile work
environment, and reprisal. SPPS brought a Rule 12(b)(6) motion to dismiss for failure to state a
claim. The Court granted SPPS’ motion for the hostile work environment claim, but denied for
the other counts.
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With regard to the race discrimination claim, the Court found that Benner had sufficiently pled
adverse action (in the form of a constructive discharge) and circumstances that permitted an
inference of discrimination, in that Benner claimed SPSS treated three similarly-situated
Caucasian employees more favorably than he was. Notably, the Court chastised SPPS for
arguing the McDonnell-Douglas standard on a Rule 12 motion, noting that McDonnell-Douglas
is intended to dispose of unmeritorious claims on summary judgment, not on a motion to
dismiss.
Similarly, the Court ruled that Benner had sufficiently pled his retaliation claim, again criticizing
SPPS for relying on a summary judgment standard.
Finally, examining the hostile work environment claim, the Court noted the Benner asserted that
SPPS’ actions “were an insult,” but provided no further evidence that they were severe or
pervasive. “To survive a motion to dismiss, the facts alleged in Benner’s complaint must show
harassment so severe or pervasive that they satisfy the high threshold for a [racial] harassment
claim based on hostile work environment." The Court held that being insulted alone does not
meet this standard, and therefore dismissed the hostile work environment claim.
2. Harrell v. Handi Med. Supply, Inc., No. 16-737 (JRT/FLN) (D. Minn. Sept. 28,
2017) (Judge Tunheim)
Harrell worked as a lead customer service representative for Handi Medical Supply. During her
tenure, Harrell applied for and was granted intermittent FMLA leave to care for her husband who
had a “serious mental health illness.” Handi routinely approved her use of FMLA. During her
employment, Harrell received above average performance reviews, and was “generally
respected” in the workplace. However, she had incidents of unprofessional conduct, including
disrespecting co-workers. When Handi organized changes to Harrell’s department, she grew
upset and called her husband about the changes. This upset him, and Harrell stated to her
supervisor she needed to leave, using her FMLA. Co-workers alleged she used profanity and was
visibly angry with the supervisor during the exchange. In a subsequent meeting to discuss her
behavior, Handi alleged Harrell made a derogatory comments about its corporate mission
statement, and Handi ultimately terminated Harrell for her inappropriate behavior.
Harrell filed suit alleging Handi’s reason for the termination was pretext to terminate her in
retaliation for her FMLA usage, and for associating with, and being married to, a disabled
person. Handi moved for summary judgment.
The Court found that Harrell had established a prima facie case of retaliation and discrimination
under the FMLA, and reprisal and marital status discrimination under the MHRA, based
primarily on temporal proximity – the adverse action followed “a matter of minutes” after the
protected activity. She did not, however, establish a prima facie case of reprisal under the
MHRA for associating with disabled persons, because she presented no evidence that her
husband was disabled under the MHRA.
The Court found that Handi had articulated a legitimate, non-discriminatory and non-retaliatory
reason for terminating Harrell, and that Harrell did not present sufficient evidence of pretext to
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survive summary judgment. As to the FMLA claims, the Court noted that Handi had replaced
Harrell with another employee on intermittent FMLA leave, and had always permitted her to
take leave when requested. Moreover, evidence that Harrell’s supervisor responded angrily to
her protected activity, and that Handi did not follow its normal policies in failing to investigate
he complaint, was not sufficient to establish pretext. Finally, Harrell’s own conduct weighed
against a finding of pretext. Thus, the Court granted Handi’s motion for summary judgment.
3. EEOC v. North Mem'l Health Care, 262 F. Supp. 3d 863 (D. Minn. 2017) (Judge
Doty)
Emily Sure-Ondara applied for a position as a registered nurse with North Memorial, and, after
interviewing, North Memorial extended a conditional offer. The terms and conditions of the
position were governed by a collective bargaining agreement, and required her to work every
other weekend. After receiving the offer, Sure-Ondara advised she was unable to work Friday
evenings because she is a Seventh Day Adventist. North Memorial advised her that working
every other weekend was a requirement of the position, and if she was unable to do so the offer
would be rescinded. Sure-Ondara proposed that she could find someone to cover her shift or
come in if she could not, but North Memorial decided it was not feasible and rescinded the offer.
Sure-Ondara filed a Title VII religious discrimination claim with the EEOC, which found
probable cause and filed suit on Sure-Ondara’s behalf.
North Memorial moved for summary judgment. Applying the plain language of Title VII, the
Court concluded that neither of the statute’s definitions of protected activity – the “opposition”
clause or the “participation” clause – covered a request for religious accommodation. The Court
declined to follow Heisler v. Metro Council, 339 F.3d 622 (8th Cir. 2003), in which the Eighth
Circuit held that requesting an accommodation for a disability was protected activity under the
ADA. The Court noted that the Eighth Circuit itself had recently questioned Heisler, in
Kirkeberg v. Canadian Pac. Ry.,619 F.3d 898, 907-08 (8th Cir. 2010), and that ADA precedent
did not apply because the ADA has a broader scope than Title VII. Consequently, the Court
granted North Memorial’s motion for summary judgment.
4. Anderson v. Hearing Lab Tech., LLC, No. 17-CV-5527 PJS/FLN (D. Minn. April
3, 2018) (Judge Schiltz)
Anderson worked for Hearing Lab Tech (HTL) as an audiologist, with job duties including
administering hearing tests and hearing-aid demonstrations. He alleged HTL required him to
demonstrate hearing aids for every patient undergoing a hearing test, whether the patient had
hearing loss or not, which he claimed “falsely gave [patients] the impression [that] their hearing
was impaired and [that they] needed a hearing device.” Anderson alleged HTL terminated him in
violation of the Minnesota Whistleblower’s Act (MWA) after he advised his superiors that this
process was “fraudulent.” HTL moved to dismiss under FRCP 12(b)(6) for failure to state a
claim. The Court noted that to succeed on an MWA claim, a plaintiff must report facts that, “if
true, constituted an actual violation of the law.” Because HTL’s protocol for the hearing tests
required the audiologists to “use his professional judgment to explain the test results,” and did
not prevent him from making a recommendation about whether a hearing aid was necessary, the
Court concluded that Anderson was “free to ensure that his patients were not misled in any way.”
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Thus, the Court held Anderson had failed to plead a plausible claim that HTL’s hearing test
protocols were “fraudulent or otherwise violated the law.” The Court granted HTL’s motion to
dismiss.

IV.

NON‐COMPETE
1. Mid-America Business Systems v. Sanderson et al., Case No. 17-3876 (Dist. Minn.
Oct. 6, 2017) (Judge Tunheim)

Plaintiff Mid-America Business Systems employed Sanderson as a service technician. MidAmerica initially hired Sanderson as a temporary employee subject to an “unwritten”
probationary period, and later converted him to a permanent position, at which time MidAmerica required Sanderson to sign a non-compete agreement. Later, Sanderson resigned and
began working for a competitor as a service technician. Mid-America sought to enforce a noncompete agreement with Sanderson, and moved for a Temporary Restraining Order.
Because Sanderson was not required to sign the non-compete as a condition of employment, the
Court noted the Mid-America “must show there was independent consideration given in
exchange for the non-compete agreement.” Mid-America argued being hired as a permanent
employee and provided training constituted sufficient consideration. The Court agreed that those
things could constitute adequate consideration to support a non-compete, but that they did not in
this case, because Mid-America had not “shown that these benefits were bargained for in
exchange for Sanderson’s Non-Compete Agreement” since the existence of a probation period
was an unwritten rule that Mid-America had not communicated to Sanderson.
Moreover, the Court found that there was insufficient evidence of any violation. The fact that
Sanderson’s new employer performed services for some of Mid-America’s customers was
insufficient to tie Sanderson to that work, and in any event, “solicitation requires some element
of attempted persuasion,” beyond simply responding to a client’s service calls or telling an
employee that the pay was better elsewhere. The Court also noted that “Minnesota Courts do not
grant injunctive relief solely because a former employer presumes that disclosure and solicitation
are inevitable.” Therefore, since Mid-America had not “demonstrated sufficient likelihood of
success” on the claim, the Court denied the TRO motion.

V.

HARASSMENT
1. Pung v. Regus Mgmt. Grp., LLC, No. 16-6 (DWF/DTS) (D. Minn. Dec. 21, 2017)
(Judge Frank)

Ginger Pung began dating and had a sexual relationship with her supervisor, Scott Ravenscroft,
when they both worked for Regus. Eventually, she ended the relationship, after which Pung
alleged Ravenscroft began treating her worse than co-workers, and threatened to put her on a
coaching plan. Pung reported her concerns to Regus’ HR Director, informing him of her
relationship with Ravenscroft and the behavior she was experiencing after ending it. The HR
Director conducted an investigation, finding improper conduct did not occur, but issuing a
warning to the supervisor. Additionally, Regus assigned Pung’s performance management to a
25

different supervisor. Subsequently, Pung alleged Ravenscroft’s behavior worsened and Regus
placed her on a performance improvement plan. Soon thereafter, Regus terminated Pung during a
reduction in force.
Pung filed suit alleging sexual harassment and reprisal in violation of Title VII and the
Minnesota Human Rights Act (MHRA).
Regarding Pung’s quid pro quo harassment claim, the Court found there was sufficient evidence
that Ravenscroft took actions to cause Pung to suffer an adverse employment action, even if he
was not the ultimate decision-maker. However, the Court dismissed her hostile work
environment claim, finding that the conduct at issue was not sufficiently abusive to state a claim.
Finally, the Court denied summary judgment as to Pung’s reprisal claim, holding that there was
sufficient evidence that Ravenscroft had taken actions against her because she had complained
about him to Human Resources.

VII.

WAGE & HOUR
1. Farah v. Alpha & Omega USA, Inc., No. 16-996 (PAM/DTS) (D. Minn. Nov. 27,
2017) (Judge Magnuson)

Plaintiffs were drivers for Travelon, which offered transportation services to disabled and elderly
persons. Plaintiffs filed claim alleging Travelon failed to pay overtime and minimum wage in
violation of the Fair Labor Standards Act. Travelon argues Plaintiffs failed to show evidence
Travelon was aware, or should have been aware, they were working overtime, and thus moved
for summary judgment.
The Court held that Travelon should have known Plaintiffs were working overtime because they
submitted weekly trip logs. While Travelon argued the logs only showed pick-up and drop-off
times, and the gaps between “cannot be counted as hours worked,” the Court held that those
“gaps” were compensable travel time between jobs, and were also too short to allow the drivers
to follow their own pursuits. Moreover, the logs “were the very records used to document the
work Plaintiffs performed and which formed the basis for their compensation.” Thus, the Court
denied summary judgment, as the records could arguably be used to demonstrate that Travelon
had “constructive knowledge of unpaid overtime work.”
2. Harris v. Chipotle Mexican Grill, Inc., No. 13-cv-1719 (SRN/SER) (D. Minn. June
12, 2017) (Judge Nelson)
Plaintiffs sued Chipotle for unpaid wages, claiming they were routinely required to work off the
clock. Chipotle moved for decertification of the class, arguing that the class members were not
similarly situated for various reasons, and that there were conflicts of interest within the class,
e.g., some class members allegedly directed other class members to work off the clock. The
Court rejected those arguments, finding “managers working the closing shift worked as a team
with crew members, largely performing the same tasks.”
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3. Schmidt v. DIRECTV, LLC, No. 14-3000 (JRT/TNL) (D. Minn. Aug. 17, 2017)
(Judge Nelson)
Plaintiffs were satellite technicians, working for contractors of Defendants DirectSat and
DIRECTTV. Plaintiffs filed suit for overtime under the Fair Labor Standards Act (FLSA). They
alleged that the Defendants were their joint employers, along with the “Subordinate Entities” that
employed them. The Court utilized the “economic reality” test to determine joint employment
status, examining “(1) who had the power to hire and fire the employee; (2) who supervised or
controlled the employee's work schedule or conditions of employment; (3) who determined the
rate or method of payment; and (4) who maintained [the employee's] employment records.” The
Court found sufficient evidence of joint employment to preclude summary judgment because the
Defendants played a role in hiring and firing the Plaintiffs by specifying eligibility criteria, and
the Defendants also played a role in supervising and controlling the Plaintiffs. The Court also
found sufficient evidence that the Defendants should have known the Plaintiffs worked overtime
based on information available through their scheduling software.
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I.

PUBLIC EMPLOYEE SPEECH RIGHTS ARE PROTECTED BY THE FIRST
AMENDMENT IN CERTAIN CIRCUMSTANCES
Public employees do not leave their constitutional protections at the door. A State or
political subdivision “cannot condition public employment on a basis that infringes the
employee’s constitutionally protected interests in freedom of expression.” Connick v.
Myers, 461 U.S. 138 (1983). “Nevertheless, a citizen who accepts public employment
must accept certain limitations on his or her freedom.” Borough of Duryea, Pa. v.
Guarnieri, 131 S.Ct. 2488, 2493 (2011) (internal quotation omitted).

NOTE: The purpose of this presentation, and the accompanying materials, is to inform you of
interesting and important legal developments. While current as of the date of presentation, the
information given today may be superseded by court decisions and legislative amendments. We
cannot render legal advice without an awareness and analysis of the facts of a particular situation. If
you have questions about the application of concepts discussed in the presentation or addressed in this
outline, you should consult your legal counsel.
©2017 Ratwik, Roszak & Maloney, P.A.

A.

B.

General Rule
1.

As a general rule, public employees, as citizens, have the right to
personally comment on matters of public importance without restriction or
reprisal by their employer. Garcetti v. Ceballos, 126 U.S 1951 (2006);
see also Pickering v. Board of Education, 391 U.S. 563, 574 (1968).

2.

Courts apply a two-step analysis to determine whether the public
employee’s speech is protected by First Amendment: (1) is the employee
speaking as a citizen on a matter of public concern; and (2) if so, does the
public employer’s interest in efficient public service outweigh the
employee’s interest in speaking. Connick, 461 U.S. at 146.

3.

If the Court concludes that the speech is protected, the employee must
then show that an adverse employment action, such a discharge/firing of
the employee, is “causally connected” to the protected speech. Causal
connection can be shown by the nearness in time of the speech and the
adverse employment action (temporal proximity) along with other
circumstantial evidence. In the typical case, the public employer
disciplines or discharges the employee specifically because of speech it
deems inappropriate. In those cases, there is no dispute about the adverse
employment action or causation elements. The only dispute is whether
the speech is constitutionally protected.

4.

Verbal acts of harassment in the workplace are not protected speech under
the First Amendment. See Jarman v. City of Northlake, 950 F.Supp. 1375
(N.D. Ill. 1997). Under Title VII, employers are not only permitted, but
are required, to try to prevent verbal acts of harassment in their
workplaces. Accordingly, a public employer’s policy prohibiting verbal
acts of harassment in the workplace does not generally implicate the First
Amendment.

What is a Matter of Public Concern?
1.

Generally, the courts have held that speech is constitutionally protected if
it touches on a matter of public concern. Pickering, 391 U.S. at 574; see
also Thompson v. Minneapolis, 300 N.W.2d 763, 766 (Minn. 1980).
Matters of public concern include matters of social, political, or other
concern in the community. Belk v. City of Eldon, 228 F.3d 872, 878 (8th
Cir. 2000) (citing Connick, 461 U.S. at 147–48). The distinction,
generally, has been between speech about public issues and comments on
internal administrative matters.
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C.

2.

Speech about the employee’s duties, work conditions, and similar
grievances are not matters of public concern. See, e.g., Jereczek v. I.S.D.
287, 1991 WL 34701 (Minn. App. March 19, 1991).

3.

Courts will look at “the content, form and context of the speech, as
revealed by the whole record” to determine whether the speech qualifies
as a matter of public concern. Anzaldua v. Ne. Ambulance & Fire Prot.
Dist., 793 F.3d 822, 833 (8th Cir. 2015) (quotation omitted).

4.

When the speech relates to both public and private issues, “the speech is
protected if it is primarily motivated by public concern.” Id. (quotation
omitted).

5.

In Lane v. Franks, 134 S. Ct. 2369 (2014), the Court addressed a situation
in which Edward Lane, the Director of a youth program at a college in
central Alabama, did an audit of program expenses and found that an
elected representative who was on the payroll was being paid but not
working. The elected representative was terminated and later convicted of
fraud. Lane testified under subpoena about these events. Lane was
subsequently terminated and filed suit, arguing that he had been retaliated
against for exercising his First Amendment rights. The Court
unanimously determined that Lane’s testimony was protected speech. The
Court characterized this as the “quintessential example of citizen speech”
on a matter of public concern. Moreover, the Court noted that “speech by
public employees on subject matter related to their employment holds
special value precisely because those employees gain knowledge of
matters of public concern through their employment.”

When is an employee speaking as a private citizen?
1.

Courts have generally focused on the public concern element, but an
employee is generally not speaking “as a citizen” if he or she is speaking
pursuant to his or her official job duties. Garcetti, 547 U.S. at 426. For
example, courts have recognized that the First Amendment does not
entitle public school teachers use their teaching time to advocate
viewpoints or discuss topics that “depart from the curriculum adopted by
the school system.” Mayer v. Monroe County Community School Corp.,
474 F.3d 477, 480 (7th Cir. 2007).

2.

Whether the speech is private can be determined from the content of the
speech. The Supreme Court has held that a statement is personal where it
does “nothing to inform the public about any aspect of the [government
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entity’s] functioning or operation.” City of San Diego v. Roe, 543 U.S.
77, 84 (2004).

D.

3.

A public employee is likely not speaking as a private citizen in internal
communication. In Garcetti v. Ceballos, 547 U.S. 410 (2006), a deputy
district attorney wrote an internal memorandum pursuant to his job duties
suggesting that the office dismiss a case due to the misconduct of police
and other district attorneys. He sued his employer after he felt he had
been retaliated against based upon exercising his First Amendment right
to free speech. The court held that an employer may discipline an
employee for comments made pursuant to their official duties, as they are
more properly considered the comments of the position, and not the
individual who holds the position. While the First Amendment generally
protects a public employee’s right to speak as a citizen addressing matters
of public concern, the right to free speech does not protect public
employees who discuss matters related to their official duties.

4.

However, some workplace communications by public employees on
matters of public concern may be protected. In Rankin v. McPherson, 483
U.S. 378 (1987) a former clerical employee in a county constable’s office
was terminated for saying to a coworker, after learning of the
assassination attempt on President Reagan, “if they go for him again, I
hope they get him.” The employee sued, and the U.S. Supreme Court held
that her comments were protected by the First Amendment. The Court
held that the employee’s comments were on a matter of public concern,
her disagreement with the President’s policies, and that due to her work
and the fact that the comment was made in private, there was no evidence
that it interfered with the efficient functioning of the office.

When does the public employer’s interest outweigh the employee’s interest?
1.

There is a two-step inquiry into whether a public employee’s speech is
entitled to protection. “The first requires determining whether the
employee spoke as a citizen on a matter of public concern. If the answer is
no, the employee has no First Amendment cause of action based on his or
her employer’s reaction to the speech. If the answer is yes, then the
possibility of a First Amendment claim arises. The question becomes
whether the relevant government entity had an adequate justification for
treating the employee differently from any other member of the general
public.” Garcetti, 547 U.S. at 418 (citations omitted).
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2.

Even when speaking as a private citizen on a matter of public concern, the
employee’s speech may be limited if public employer’s interest outweighs
the employee’s interests in speaking.

3.

The Supreme Court has “recognized that government employers often
have legitimate interests in the effective and efficient fulfillment of their
responsibilities to the public, including promoting efficiency and integrity
in the discharge of official duties, and maintaining proper discipline in
public service.” Lane, 134 S. Ct. at 2381 (2014) (quotations and
alterations omitted). However, “[A] stronger showing of government
interests may be necessary if the employee’s speech more substantially
involves matters of public concern.” Id. (quotations and alterations
omitted).

4.

If an employee is speaking as an individual on a political topic or other
matter of public concern, the employer can only restrict that speech if it is
disruptive to the employer’s operations or necessary for it to operate
efficiently and effectively. Garcetti, 547 U.S. at 411; Belk, 228 F.3d at
881.

5.

The Eighth Circuit recently acknowledged that it has been inconsistent on
the level of evidence of disruption an employer must present to satisfy its
burden. “[I]t is not necessary for an employer to allow events to unfold to
the extent that the disruption of the office and the destruction of working
relationships is manifest before taking action.” Morgan v. Robinson, --F.3d ----, 2018 WL 670509, at *4 (8th Cir. Feb. 2, 2018) (quotation
omitted). “Evidence of actual disruption . . . is not required in all cases.”
Id. (quotation omitted). However, “in every case in which we have noted
that evidence of actual disruption is not necessary, we have gone on to
find sufficient evidence of such disruption.” Id.

6.

Judicial Factors In determining if speech is “disruptive,” courts will
balance the following factors:
a.

The need for harmony in the office or workplace;

b.

Whether the employer’s responsibilities require a close working
relationship between the employee and co-workers when the
speech in question has caused or would cause that relationship to
deteriorate;

c.

The time, place, and manner of the speech;
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d.

The context in which the dispute over the speech arose;

e.

The degree of public interest in the speech; and

f.

Whether the speech impeded the employee’s ability to do his or her
job.

Porter v. Dawson Educ. Serv. Co-op., 150 F.3d 887, 893 (8th Cir. 1998);
see also Kincade v. City of Blue Springs, Mo., 64 F.3d 389, 397 (8th Cir.
1995)
E.

F.

Employee protected if the employer believes employee is exercising a First
Amendment right
1.

The Supreme Court recently clarified that disciplining a public employee
for conduct that the employer believes is First Amendment protected
conduct is prohibited.

2.

In Heffernan v. City of Paterson, N.J., 136 S. Ct. 1412 (2016), the
Supreme Court held that a public employer can violate an employee’s
First Amendment rights by taking adverse action against the employee for
action that the employer believes is First Amendment activity, even if the
employer is mistaken. In that case, a police officer was demoted when
other officers observed him picking up a yard sign for a mayoral candidate
who opposed the mayor who appointed the current police chief and other
police department leadership. The officer was actually picking the sign up
for his mother and was not involved in the mayoral candidate’s campaign.
The Supreme Court held that, “[w]hen an employer demotes an employee
out of a desire to prevent an employee from engaging in political activity
that the First Amendment protects, the employee is entitled to challenge
that unlawful action under the First Amendment…even if, as here, the
employer makes a factual mistake about the employee’s behavior.”

Examples
Whether a particular employee’s speech is protected by the First Amendment
depends on the factors identified above. While this is not always the case,
speech on the employer’s work environment is generally not speech on matters
of public concern. Whether other topics are a matter of public concern is more of
a mixed bag, however. These cases illustrate this point.
1.

Workplace Issues. In Connick v. Myers, 461 U.S. 138, 147-48 (1983),
the employee was dismissed after circulating a questionnaire regarding
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interoffice transfers, the need for a grievance committee, and morale in the
office. The court found that the speech was not protected because the
employee was not speaking as a citizen on matters of public concern, but
instead as an employee upon matters of personal interest.
2.

Labor Issues. In Tuttle v. Missouri Department of Agriculture, 172 F.3d
1025 (8th Cir. 1999), the plaintiff claimed that his employer terminated
him after he spoke out on matters of public concern, including, increases
in salaries, promotions, and safety issues. The court held that his speech
was not protected because he was speaking out as an employee on a
matter of personal interest, not as a concerned citizen. Although the
employee argued that his mention of another worker demonstrated that
this was not about him, the court noted that since the employee was still
speaking about internal policies that were relevant only to fellow
employees the speech did not touch upon a matter of public concern.

3.

Pornographic Video. In City of San Diego v. Roe, 543 U.S. 77, 78
(2004), a San Diego police officer who created a pornographic video and
subsequently sold the video on the Internet was terminated for failing to
comply with an order to remove references to the video and other similar
videos on his web site. The police officer then sued alleging that the
termination violated his First Amendment right to free speech. In
addressing the threshold issue of whether the police officer was speaking
as a citizen on a matter of public concern, the Court defined a public
concern as something that is the subject of legitimate news interest or that
is “of general interest and of value and concern to the public at the time of
publication.” Following this definition, the Court found that the police
officer’s Internet expression in this case did not qualify as a matter of
public concern and the employer did not violate the officer’s First
Amendment rights by terminating him.

4.

Policy Complaint. In Porter v. Dawson Educ. Serv. Coop., 150 F.3d 887
(8th Cir. 1998), a special education coordinator in that case told a
newspaper reporter that she disagreed with an Arkansas Department of
Education (“ADE”) policy requiring service providers to give the
Department the names of students who received special education
services. This comment was made in her official capacity and made
cooperation between the school and ADE officials difficult. The court
upheld her termination for the comments, finding that the School’s
interest in the effective functioning of the workplace outweighed her
interest in speaking on a matter of public concern. The court found that
the employee’s comments undermined the effective functioning of the
employer because the employee had to work closely with ADE
7

employees, the success of the employer depended on a good relationship
with the ADE, the comments were made at a time which could disrupt the
employer’s operations, and the comments and continued refusal to follow
the guidelines for the release of data impeded the employee’s ability to
perform her job.

II.

5.

Employer’s Failure to Provide Services. In Ryan v. Shawnee Mission
Unified School District, 437 F.Supp.2d 1233 (D. Kan. 2006), the court
applied Garcetti to a claim made by a physical therapist who was
terminated by a school district. The physical therapist alleged that the
district violated her free speech rights by terminating her for complaining
that the district did not provide adequate services to disabled children. In
its decision, the court analyzed whether the therapist was speaking as a
citizen as that term was understood in Garcetti. In doing so, the court
began by listing the therapist’s job duties and subsequently found that
there was no room for serious debate that the overwhelming bulk of her
statements were made pursuant to her therapist duties rather than in her
capacity as a citizen. Thus, the court determined that most of her
statements were not protected First Amendment speech. The court further
concluded that the remainder of the comments for which the therapist had
been fired, were not related to a matter of “public concern.” These
comments included allegations of mistreatment of one particular student,
and comments related to comp. time. Since none of the therapist’s
comments were made both as a citizen and on a matter of public concern,
the court concluded that the district was entitled to summary judgment on
the therapist’s first amendment claims.

6.

Misuse of Public Funds. In Belk v. City of Eldon, 228 F.3d 872, 878 (8th
Cir. 2000), the assistant city administrator was terminated soon after
speaking privately with one of elected city aldermen to express her
concern that another employee was receiving benefits to which she was
not entitled. In finding that the speech in question did touch upon a matter
of public concern, the court stressed the fact that the administrator’s
statements implicated her interests as a citizen/taxpayer by alleging the
misuse of public funds.

PUBLIC EMPLOYEES’ RIGHTS TO SPEAK IN THE WORKPLACE AND
BEYOND
A.

Restrictions on Employees’ Speech in the Workplace
1.

Speech during Work Hours. Employee speech during work time or
through the use of employer resources can, in some cases, be considered
8

an official expression of the employer. In Garcetti, the United States
Supreme Court found that, “when public employees make statements
pursuant to their official duties, the employees are not speaking as citizens
for First Amendment purposes.” 547 U.S. at 421. The Garcetti ruling
indicates that when a public employee makes statements pursuant to his or
her job duties, the employee is essentially speaking for the employer, and
these statements should be differentiated from personal statements that the
First Amendment may protect.

B.

2.

The principle that speech in the workplace is treated differently is
illustrated by a recent case out of Illinois. In Brown v. Chicago Board of
Education, 824 F.3d 713 (7th Cir. 2016), a teacher took a student’s use of
the “n-word” in a note passed in class as an opportunity for a “wellintentioned but poorly executed discussion” on civility and derogatory
language. The teacher was suspended for five days, and sued the District,
claiming that his First Amendment rights were violated. The Court
reiterated the principle that the teacher was speaking as an employee
rather than as a citizen, and his First Amendment rights were therefore not
violated by being disciplined for his speech.

3.

A number of circuit courts have held that academic speech and writing
that may touch on politics or controversial topics is protected by the First
Amendment. In Demers v. Austin, 736 F.3d 402 (9th Cir. 2014), a
professor sued Washington State University, alleging that negative
evaluations and discipline he received were retaliation for an accreditation
plan he prepared and a draft chapters of a book. The Ninth Circuit held
that Pickering, not Garcetti, applies to “teaching and writing on academic
matters” by publicly-employed teachers, and that the professor’s publicly
distributed accreditation plan touched on a matter of public concern and
was protected by the First Amendment. See also Adams v. University of
North Carolina-Wilmington, 640 F.3d 550 (4th Cir. 2011)(professor’s
column criticizing University as religiously intolerant in a conservative
publication protected by the First Amendment, even though the professor
included the column in his promotion packet). But see Savage v. Gee, 665
F.3d 732 (6th Cir. 2012) (head reference librarian at a university was not
engaged in academic scholarship or teaching when recommending that a
controversial book be assigned to incoming first-year students at Ohio
State University.)

Speech on Social Media
1.

Courts apply the same First Amendment analysis to public employees’
speech that occurs online. For instance, in Graziosi v. City of Greenville,
9

775 F.3d 731 (5th Cir. 2015), the Fifth Circuit upheld the termination of a
police officer for making statements on Facebook critical of the Police
Chief. The posts concerned the Police Chief’s decision not to permit
officers to drive squad cars to a funeral for a neighboring town’s officer
who was killed in the line of duty. The officer wrote that if the Chief did
not want to lead “he should get the hell out of the way!” The Court held
that the employee was speaking as a private citizen but not on a matter of
public concern. Instead her posts amounted to an internal grievance,
which is not entitled to First Amendment protection. The Court also
opined that even if the officer had spoken on a matter of public concern,
the Police Department’s interest in preserving loyalty and close working
relationships and to prevent insubordination outweighed the officer’s
minimal interest in speaking on the issue. The Court noted that the police
departments are afforded wide latitude to discipline or otherwise regulate
its employees. This latitude may not extend to the same degree to other
public employees, however.
2.

C.

A district court in Oregon also applied the principles of Garcetti and
Pickering in Shepherd v. McGhee, 986 F. Supp. 2d 1211 (D. Ore. 2013).
In that case, a child protective service (CPS) worker posted inflammatory
comments about people receiving government assistance and suggested
that anyone who has had their parental rights terminated should be
sterilized. As part of her duties, the CPS worker could expect to be a
witness at hearings in any case she worked on. The State’s attorney in
parental rights cases believed that the CPS worker’s Facebook posts
would be discoverable in litigation and that defense counsel would use the
posts to show her bias and impeach her credibility. As a result, he would
no longer call her to the witness stand. In addition, her posts would create
distrust on the part of clients. The court did not rule on whether the CPS
worker’s online comments touched on a matter of public concern. Even
assuming it did, the comments impaired her ability to perform her duties,
particularly because she was in a position in direct contact with the public.
The Court determined that the employer’s interests in the efficacy and
efficiency of its workplace outweighed any First Amendment interest the
CPS worker had in making the comments.

Political Activity by Public Employees
1.

Political speech is protected by the First Amendment, including political
association such as membership in political parties or groups. See
Minnesota Fifth Congressional Dist. Indep.-Republican Party v. State ex
rel. Spannaus, 295 N.W.2d 650, 652 (Minn. 1980).
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2.

Political speech includes discussion on candidates for office and issuebased elections, including school referenda. McIntyre v. Ohio Elections
Com’n, 514 U.S. 334, 347 (1995)

3.

Government actions which inhibit political speech or political association
are generally subject to “exacting scrutiny.” McIntyre, 514 U.S. at 347.
In order to be valid, such an action must: (1) further a compelling interest;
and (2) be narrowly tailored to achieve that interest.” Id.; see also
Arizona Free Enterprise Club’s Freedom Club PAC v. Bennett, 132 S.Ct.
2806, 2817 (2011).

4.

General Rule. Minnesota Statutes, Section 211B.09 provides that “an
employee or official of the state or of a political subdivision may not
use official authority or influence to compel a person to apply for
membership in or become a member of a political organization, to pay
or promise to pay a political contribution, or to take part in political
activity. A political subdivision may not impose or enforce additional
limitations on the political activities of its employees.” (emphasis
added).
a.

The law prohibits public employees or board members from using
“official authority or influence” to “compel” a person to engage in
political activities.

b.

Threats of disciplinary action against other public employees based
on their political opinion violate this provision. See Halvorson v.
Nelson, OAH File No. 4-6301-16282-CV (November 5, 2004).

c.

The Office of Administrative Hearings has found that a teacher’s
actions of: (1) refusing to permit a student to display a political
sign in the classroom; and (2) wearing a political button in class did
not violate this statute. Tast v. Phillips, OAH File No. 21-637916251-CV (October 29, 2004).

d.

Handing out political literature and asking employees if they have
voted yet does not rise to the level of “compelling” the employee to
take part in political activity. Lilyquist v. Bernhejelm et al., OAH
File No. 7-6310-16288-CV (November 10, 2004) (finding that the
superintendent’s improper urging to support a vote yes campaign
may have violated Section 211B.09).
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5.

D.

In Morgan v. Robinson, --- F.3d ----, 2018 WL 670509 (8th Cir. Feb. 2,
2018), the Eighth Circuit addressed First Amendment protections for
direct political activity by a public employee. Donald Morgan, a Sheriff’s
Deputy, ran against Michael Robinson, the elected County Sheriff in a
primary election. During the course of the election, Morgan made a
number of statements that were critical of his boss’ handling of
department affairs and the poor morale of the department. After the
Sheriff won re-election, the Sheriff terminated Morgan and cited these
statements in the disciplinary letter. Morgan won reinstatement through
labor arbitration and filed suit against the Sheriff, claiming retaliation.
The Eighth Circuit held that the speech was made as private citizen on a
matter of public concern, as they were made in the context of a political
campaign on topics that were important to the broader community. The
Eighth Circuit noted that the Sheriff “made an extremely minimal
showing of actual or potential disruption,” based on a handful of
statements of other officers that the statements created uneasiness.
Ultimately, the Court held that the speech was protected by the First
Amendment, without using the Pickering balancing test.

Clothing and Buttons as Speech
1.

Some Clothing is Protected Speech
a.

In determining whether an article of employee dress is worthy of
protection under the free speech clause of the First Amendment, the
threshold inquiry is whether the article of dress is a symbol or
expresses a particular point of view. See Tinker v. Des Moines Sch.
Dist., 393 U.S. 503, 505 (1969). If the employee is not attempting
to express anything of substance by wearing the article of dress, the
free speech clause has no application at all. If the clothing is
symbolic or expressive speech, it will be analyzed just as other
speech would be. T-shirts or other articles of clothing containing
written words are almost always considered “speech” within the
meaning of the First Amendment.

b.

For example, in the teacher’s version of Tinker, a school district
terminated an eleventh grade English teacher for wearing a black
armband in protest of the Vietnam War. The district presented no
evidence that the armband disrupted class activities. Nor did the
armband influence students or lead to protests from any student,
teacher, or parent. In the absence of such disruption, the court
found that the school district had violated the teacher’s First
Amendment rights by terminating him for wearing the armband.
12

James v. Board of Educ. of Central Dist. No. 1, 461 F.2d 566 (2nd
Cir. 1972).
2.

Clothing with Political or Union-Related Messages
a.

In Communication Workers of America v. Ector County Hospital
District, 392 F.3d 733 (5th Cir. 2004), a carpenter employed by the
defendant, Urbano Herrera, was disciplined for wearing a “Union
Yes” lapel button while at work, in violation of the defendant’s
dress code policy, which prohibited employees from wearing any
pins other than pins representing a professional association or the
most current hospital service award. Herrera filed suit against his
employer, alleging violation of his right to freedom of speech
guaranteed by the First Amendment.
The court concluded that Herrera’s pro-union speech was about a
“matter of public concern” and that the Hospital’s interest in
enforcing its dress code was outweighed by Herrera’s interest in
exercising his First Amendment rights. Further, Herrera’s
protected speech was a substantial or motivating factor in the
Hospital’s decision to discipline Herrera, as is evidenced by the
fact that Herrera’s employer said that if Herrera had removed the
pro-union button when asked to do so, he would not have been
disciplined. Lastly, the court said that Herrera’s clean employment
record prior to the protected speech was evidence that he would not
have been disciplined if he had not worn the pro-union button.

b.

In Scott v. Meyers, 191 F.3d 82 (2nd Cir. 1999), the Second Circuit
struck down a public employer’s policy prohibiting the wearing of
any buttons, badges, or other insignia after employees challenged
the policy by wearing “Vote No” buttons in opposition to the
ratification of the union contract. The court determined that the
policy was overbroad and that the employer could not justify the
ban based on any danger to the agency’s effective functioning. The
court did not decide whether union related speech was a “matter of
public concern.” Instead, the court found that a blanket prohibition
on all expressive buttons generally prohibited speech on matters of
public concern.
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III.

OTHER POLITICAL ACTIVITY IN THE WORKPLACE
A.

B.

Distribution of Materials on Employer Property.
1.

Access to the facilities of a public employer must be administered in a
viewpoint-neutral manner.

2.

For example, permitting a “Vote Yes” group to use school district
facilities for phone bank efforts or to set up a table at parent-teacher
conferences, may turn what otherwise would be a non-public forum into a
limited public forum. If a school district allows certain speakers or topics
into its limited public forum, the district must then give every similarly
situated group or individual whose speech is consistent with that topic
access to the forum regardless of which viewpoint the group or individual
is presenting. See Rosenberger v. Rector and Visitors of Univ. of Va., 515
U.S. 819,829, 115 S.Ct. 2510, 132 L.Ed.2d 700 (1995).

3.

In other words, if an employer permits one political campaign to use
school district facilities, the school district must also give opposing
political campaigns equal access to its facilities.

4.

This same rule applies to space on bulletin boards and similar forums.

Using Employer Resources for Political or Labor Activities
1.

Perry Education Assn. v. Perry Local Educators’ Assn., 460 U.S. 37
(1983). In the Perry case, the United States Supreme Court held that the
First Amendment guarantee of free speech applies to a public employer’s
internal mail system, such as teachers’ mailboxes in a public school. In
doing so, the Supreme Court identified three types of fora: the traditional
public forum, the designated or limited public forum, and the non-public
forum. Id. at 45-48.

2.

A public employer’s internal mail system is generally considered to be a
non-public forum, absent any evidence that the school district opened the
mail system for public discourse. See Perry, 460 U.S. at 46. In Perry, the
exclusive bargaining representative was granted access to teacher
mailboxes and the internal mail system while a rival union was denied the
same privilege. The Court held that the District’s internal mail system
was a non-public forum since the intended function was to facilitate
internal communication. 460 U.S. at 39. The Court discussed the special
relationship and responsibilities an exclusive representative has to its
members that warranted the union having special access to the school
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district’s communications systems. The court found that the access
policies of the school focused on a group’s status, rather than the
viewpoint expressed by the group. Accordingly, this selective access did
not transform the mail system into a public forum.
3.

Education Minnesota Lakeville v. Independent School District No. 194,
341 F.Supp.2d 1070 (D. Minn. 2004). In this case, the Lakeville School
District had a policy prohibiting the distribution of campaign material in
teachers’ mailboxes. Education Minnesota Lakeville (“EML”), the local
teacher’s union, sought an injunction against the School District asserting
that the District policy violated both the First Amendment and PELRA.
EML also sought a Court order enjoining the School District from
enforcing its campaign material prohibition so that it could distribute proJohn Kerry brochures in teachers’ mailboxes.
The Court declined to grant EML an injunction. In evaluating the union’s
likelihood of success on the merits, the Federal District Court reviewed
the United States Supreme Court finding that the First Amendment’s
guarantee of free speech applied to teachers’ mailboxes. Perry Educ.
Assoc., 460 U.S. at 44. Based upon the limited access to the teacher
mailboxes in Lakeville to “school related business,” the Court found that
the mailboxes were a non-public forum. In a non-public forum, access to
the forum can be limited based on subject matter and speaker identity so
long as the distinctions drawn are reasonable in light of the purpose served
by the forum and are viewpoint neutral. Corneilus v. NAACP Legal
Defense and Educational Fund, Inc., 473 U.S. 788, 799-800 (1985).
The Court found that the School District’s policy was viewpoint neutral in
that all political campaign material was prohibited. Moreover, the Court
found that avoiding the appearance of political favoritism was a valid
justification for limiting speech in a non-public forum. Id. Further the
Court found that the teachers had alternative avenues for political
discussion, including direct mail, internet websites and in-person
conversations outside of the Lakeville teachers’ mailboxes. For all of
these reasons, the Court found the School District’s policy did not violate
the First Amendment.

C.

Minnesota Public Employment Labor Relations Act (PELRA) Chapter
179A
1. Minn. Stat. § 179A.06, subdivision 1, dictates that PELRA does “not affect
the right of any public employee or the employee's representative to express
or communicate a view, grievance, complaint, or opinion on any matter
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related to the conditions or compensation of public employment or their
betterment, so long as this is not designed to and does not interfere with the
full faithful and proper performance of the duties of employment or
circumvent the rights of the exclusive representative.”
2. Minn. Stat. § 179A.13: Public employers, their agents and representatives are
prohibited from:
(1) interfering, restraining, or coercing employees in the exercise of the
rights guaranteed in [PELRA]
(2) dominating or interfering with the formation, existence, or
administration of any employee organization or contributing other support
to it;
(3) discriminating in regard to hire or tenure to encourage or discourage
membership in an employee organization;
(4) discharging or otherwise discriminating against an employee because
the employee has signed or filed an affidavit, petition, or complaint or
given information or testimony under [PELRA]
....
(7) distributing or circulating a blacklist of individuals exercising a legal
right or of members of a labor organization for the purpose of preventing
blacklisted individuals from obtaining or retaining employment;
***
(12) granting or offering to grant the status of permanent replacement
employee to a person for performing bargaining unit work for the
employer during a lockout of employees in an employee organization or
during a strike authorized by an employee organization that is an
exclusive representative.
IV.

WHISTLEBLOWING IS PROTECTED REGARDLESS OF THE FIRST
AMENDMENT
A.

Despite the holdings in cases such as Garcetti, the Minnesota Whistleblower Act,
Minn. Stat. § 181.932 still protects employees, including public employees, who
speak out about certain matters occurring in the workplace. In fact, in Garcetti,
the court specifically recognized whistleblower statutes as an avenue available to
those seeking to expose governmental wrongdoing. 126 S. Ct. at 1962.
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B.

Employees are protected from adverse employment actions taken because the
employee “in good faith, reports a violation, suspected violation, or planned
violation of any federal or state law or common law or rule adopted pursuant to
law to an employer or to any governmental body or law enforcement official.”
Minn. Stat. § 181.932, subd. 1(1). Employees are similarly protected for
participation in “an investigation, hearing, inquiry” when requested by the public
body, or the public employee “communicates the findings of a scientific or
technical study that the employee, in good faith, believes to be truthful and
accurate, including reports to a governmental body or law enforcement official.”
Id., subd. 1(2), (5).

C.

Reports must be made in “good faith”—but “good faith” is defined broadly:

D.

1.

Prior to 2013, the Supreme Court of Minnesota stated that “good faith”
requires the “putative whistleblower to act with the purpose of exposing
an illegality.” Obst v. Microtron. Inc., 614 N.W.2d 196, 202 (Minn.
2000).

2.

A 2013 amendment defined “good faith” if the employee makes
statements or disclosures “knowing that they are false or that they are in
reckless disregard of the truth.” See Minn. Stat. § 181.931, subd. 4; Minn.
Stat. § 181.932, subd. 3.

3.

In Friedlander v. Edwards Lifesciences et al., 900 N.W.2d 162 (Minn.
2017), the Minnesota Supreme Court found the amendment to the statute
eliminated the requirement that the putative whistleblower act with
purpose of exposing an illegality. The case involved an employee
terminated after communicated an alleged violation of the law to superiors
and coworkers. The employer asserted that the report was not “in good
faith” because the individuals to whom it was reported were already aware
of the allegedly unlawful conduct. The employer relied on Kidwell v.
Sybaritic, Inc., 784 N.W.2d 220, 227 (Minn. 2010), decided before the
2013 amendments, to assert that “good faith” requires an employee to
have made a report “to expose an illegality.” The Minnesota Supreme
Court held that the 2013 amendments eliminated that requirement. The
Court held that a report would be in “good faith” so long the
whistleblower did not make it knowing it to be false or in reckless
disregard for its truth.

The Minnesota Whistleblower Act “does not permit disclosures that would
violate federal or state law or diminish or impair the rights of any person to the
continued protection of confidentiality of communications provided by common
law.” Minn. Stat. § 181.932, subd. 5.
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V. NO FIRST AMENDMENT RIGHT TO RELEASE GOVERNMENT DATA
A.

The interplay between the Minnesota Government Data Practices Act and a
public employee’s First Amendment rights has never specifically been explored
by the Courts. However, “[t]he Supreme Court has never intimated a First
Amendment guarantee of a right of access to all sources of information within
government control.” Eggenberger v. W. Albany Twp., 820 F.3d 938, 942 (8th
Cir. 2016) (quotation omitted). Rather, controls on the disclosure of data held by
public entities is left to the “political forces.” Houchins v. KQED, Inc., 438 U.S.
1, 14–15, 98 S. Ct. 2588 (1978).

B.

Any person who willfully violates the MGDPA or whose conduct constitutes the
knowing unauthorized acquisition of not public data is guilty of a criminal
misdemeanor. A willful violation of the MGDPA by any public employee also
constitutes just cause for suspension without pay or dismissal of the public
employee. Minn. Stat. § 13.09.

C.

Under Section 13.08, subdivision 1, a political subdivision is liable to a person
who suffers any damages due to a violation of the MGDPA. That liability covers
damages sustained, plus costs and reasonable attorneys’ fees. See Navarre v.
South Washington County Schools, 652 N.W.2d 9 (Minn. 2002). A “willful
violation” can result in punitive damages of from $1,000.00 to $15,000.00 for
each violation.

D.

However, for the entity to be liable, the disclosure must have been within the
scope of employment. Walker v. Scott Cty., 518 N.W.2d 76, 78–79 (Minn. App.
1994). If the release is for personal reasons, the employee is acting outside of the
scope of employment and the public employer is not liable.

E.

As set forth in Section 13.055, subdivision 1, “unauthorized acquisition” means
that a person has obtained, accessed, or viewed government data without the
informed consent of the individuals who are the subjects of the data or statutory
authority and with the intent to use the data for nongovernmental purposes. If
the data was obtained for personal reasons, it was not obtained with appropriate
authority.

F.

Recent amendments to the MGDPA require that individuals whose data has been
improperly accessed must be informed in writing.
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I.

Introduction
A.

B.

Businesses face increasing threats to valuable trade secrets and other critical
business information. The problem is exacerbated by a number of factors:
1.

Business data is stored in a number of formats and locations and
employees bring this data home.

2.

Additional awareness is needed so employees understand the risks of
storing business information on personal devices.

3.

Many IT departments are unable to track when trade secrets or critical
information leaves the company.

4.

Foreign governments are targeting U.S. companies and their employees to
steal trade secrets.

Trade secrets are valuable and the losses to companies can be significant:
1.

A former Ford Motor Company employee copied 4,000 Ford documents
onto an external hard drive that he took to China. Ford valued the loss at
$50 million.

2.

A DuPont research chemist whose work resulted in a proprietary chemical
process sold the trade secrets to a Chinese university. DuPont valued the
loss at $400 million and the chemist was sentenced to 14 months in federal
prison.

3.

A Valspar employee stole trade secrets and attempted to pass them to a
paint company in China. The employee bought a plane ticket to China but
was apprehended by the FBI and sentenced to 18 months in prison.
Valspar estimated the value of the trade secrets at between $7 and $20
million. “Administration Strategy on Mitigating the Theft of U.S. Trade
Secrets,” February 2013,
http://www.whitehouse.gov/sites/default/files/omb/IPEC/admin_strategy_
on_mitigating_the_theft_of_u.s._trade_secrets.pdf

C.

Companies that invest in establishing a strong trade secret protection program incorporating policies, procedures, and smart enforcement strategies will be in a
better position to prevent company data disclosure or theft before it happens.

D.

Companies that forge relationships with local law enforcement – before a breach
occurs – will be in a better position to investigate and seek assistance from law
enforcement should a theft of trade secrets occur.
-1–
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II.

Build a Strong Foundation for Your Trade Secret Protection Program

Building a strong foundation for your trade secret protection program will provide you the ability
to better protect your information into the future. Taking these steps will also arm you with the
evidence needed to support an enforcement action. There are several components to that strong
foundation.
A.

Identify Your Company’s Trade Secrets.

You cannot protect your company’s trade secret information unless you know what
information might actually be a trade secret. Therefore, identification of the company’s
trade secrets is a key first step in building the foundation of your program. Once you
have identified that information, you should also know where that information is stored
or accessed, and what steps the company has taken to protect that information.
This is an important step when your company is looking to begin an enforcement action –
whether civil or criminal. If you can’t identify your trade secrets, or what steps you have
taken to protect those trade secrets, your outside counsel, or the prosecuting attorney, will
face difficult challenges in court.
1.

Practical Takeaways and Checklist.
Determine what information is confidential or trade secret.
o Is the information publicly available?
o Does the information give the company a competitive edge?
o Do the company’s competitors know about the information?
o Would the information damage the company if the information is
compromised?
Determine who has access to such information.
Determine where your company stores trade secret information.
Determine what steps you have taken to protect that information.
o Do you have physical and electronic security measures? Examples
include: access controls for the building and areas within the
building, locked doors and cabinets, password protected files or
encryption, ID badges for employees.
-2–
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o Have you restricted where the information is stored or when
employees can access the information?
o Do your employees label documents as confidential and trade
secret?
o Have you limited access to confidential information and trade
secrets to a discrete group of individuals who have a “need to
know” in order to perform their jobs?
Periodically review this information to make sure only confidential and
trade secret information is being treated as such, that only those employees
with a need to know have access to the information, and that the
information is secure. This is an on-going process!
If someone takes information, what tools do you have to prove they took
it?
B.

Use Appropriate Contractual Provisions.

Agreements protecting confidential and trade secret information, whether through
confidentiality and non-disclosure agreements, or through noncompetition and
nonsolicitation provisions, can provide great protection, but they can also be full of tricks
and traps if not well-drafted or properly executed.
Multi-state employers are at especially high risk if their agreements are not well drafted
because state law varies widely. For example, some states such as California and North
Dakota prohibit non-compete agreements in almost all circumstances and many other
states have unique and idiosyncratic laws limiting or restricting noncompete agreements.
Evolving technology makes updating agreements important to ensure the company
receives the benefit of the contract they believe they are entering into.
1.

Key Agreements and Their Elements.

(a)
Confidentiality and Nondisclosure Agreements. These
agreements should be thorough and well-drafted in order to encompass all
the information an employer seeks to keep confidential. In addition to
binding employees to confidentiality agreements, companies should enter
into nondisclosure agreements with suppliers, vendors, contractors, and
other entities with access to trade secrets and/or proprietary and
confidential information. Even well-drafted confidentiality and nondisclosure agreements won’t always prevent trade secret theft. Cautious
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and careful selection of which third parties a company shares its secrets
with is also key.
Example: A company entered into a contract with a manufacturer that
required the company to divulge certain proprietary technology. The
agreement contained nondisclosure provisions. The CEO attended a trade
convention and saw the manufacturer at a competitor’s booth that was
displaying the company’s proprietary technology. The company sued and
won $25 million in damages. LBDS Holding Company, LLC v. ISOL
Technology Inc. et al., 6:11-cv-00428, (E.D. Tex. Aug. 16, 2011).
(b)
Noncompetition and Nonsolicitation Agreements. These
agreements should be drafted in consultation with an attorney to ensure
they are valid in the states where the company employs employees. These
agreements also should be reviewed regularly to ensure that they comply
with state laws.
(c)
Assignment of Inventions. Assignment of inventions, whether as
a stand-alone agreement or as a provision in a confidentiality or
noncompete agreement, should define the scope of the employee’s
obligation to disclose inventions to an employer and define what kinds of
inventions are assignable. The employer should ensure that when an
invention is assignable, they receive total ownership of the invention.
(d)
Return of Property. Each of the agreements above should
contain a provision dealing with the return of company property. This
provision should obligate an employee to return all company property,
including documents, folders, reports, phones, computers, and other
devices upon termination of employment. The agreement should reach all
company property within the employee’s control, whether the property is
on company premises, the employee’s residence, the employee’s personal
phone, computer, or other device, or any cloud-based storage that the
employee has access to. The provision should also cover the deletion or
destruction of any electronic copies of the information, with a carve-out
provision for litigation holds.
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2.

Practical Takeaways and Checklist.
Review the confidentiality clauses in your agreements. Have you
sufficiently defined the company’s confidential and trade secret
information? Have you made clear that access to and use of such
information shall be solely for the benefit of the company and not the
employee?
Include confidentiality clauses in employment agreements for those
employees who will have access to confidential and trade secret
information.
Insure you are using a non-disclosure agreement with any third parties
given access to confidential data is critical for protecting confidential
information and trade secrets.
Use non-compete agreements when appropriate. These agreements can
provide enhanced protection to employers by creating barriers to
competitive activity for departing employees and effectively prohibiting
them from using the employer’s trade secrets and confidential information
for a competitor.

C.

Implement Clear, Enforceable Policies Related to Authorized Use of
Company Property.

Outdated policies may not protect your business. If you do not update your policies
regularly (recommended at least annually), you run the risk of failing to protect against
behavior or technology use that compromises or discloses confidential information.
Example: A company’s policy stated that no emails were considered private or personal,
and that the company had the right to review, access, and disclose all matters on the
company’s system. An employee used her company computer to access a personal,
password-protected email account through which she emailed with her attorney. The
company obtained the contents of the email via forensic imaging. A court determined that
the company’s policy was too vague to put the employee on notice that this type of
personal email account would be accessed and read, and that accordingly, the employee
had not waived the attorney-client privilege in the communications. The policy was too
vague because it did not put employees on notice that the employer would review
personal emails saved on a hard drive, or monitor the contents of, emails sent from a
personal account. Stengart v. Loving Care Agency, Inc., 990 A.2d 650 (N.J. 2010).
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1.

Important Policies.

You will want to review the following policies:
(a)
Electronic Monitoring. Without a policy putting
employees on notice that they do not have an expectation of
privacy in their company computer use, including internet usage,
email, and access, employers may face higher risk if they later
want to monitor employee communications via email, or employee
internet use and other similar activities. An electronic monitoring
policy that puts employees on notice of such monitoring is
important. This policy must be carefully crafted, however, to
avoid violating federal and state laws regarding electronic
monitoring. Computers covered by the policy will also need to
display a banner or “click-through” by which employees
acknowledge the policy upon entry into the computer system.
Example: An employer violated the Stored Communications Act
(SCA) by accessing an employee’s password-protected personal
email account via a company computer and reading the employee’s
personal emails. The employer’s electronic monitoring policy was
limited to “company equipment” and the court found that this did
not permit access to emails stored on offsite servers, such as
Google. Pure Power Boot Camp v. Warrior Fitness Boot Camp,
587 F. Supp. 2d 548 (S.D.N.Y. 2008).
Example: A court permitted SCA claims to proceed where the
employer accessed an employee’s Facebook and Twitter account
while the employee was on medical leave. The employee’s
passwords were stored on the company’s servers; however, the
employee had not given the company authority to access these
accounts. The employer posted comments on the employee’s
accounts without her authorization or knowledge. Maremont v.
Susan Fredman Design Group, Ltd., 2011 U.S. Dist. LEXIS
140446 (N.D. Ill. Dec. 7, 2011).
(b)
Electronic Use. All companies should have a policy that
addresses the use of email, internet, and social media. This policy
should extend the company’s policies on harassment,
discrimination, and retaliation to the employees’ email, internet,
and social media use. The policy should also prohibit employees
from disclosing confidential information via email or social media
but should make clear that the policy is not intended to infringe on
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employees’ rights to discuss working conditions (which is
protected under the National Labor Relations Act (NLRA)).
(c)
A Mobile Device or BYOD Policy. A mobile device or
bring your own device (BYOD) policy can also be important.
These policies should establish that employees have no expectation
of privacy and the device is subject to employer electronic
monitoring. The policy should also establish security measures,
such as requiring employees to register the device, set forth
reporting measures if the device is lost, and define appropriate use.
The policy should also set procedures for how to “wipe” company
information from the device when necessary, including a
disclaimer that a remote wipe may destroy personal information
stored on the device.
(d)
Confidentiality and Trade Secret Protection Policies. In
addition to policies focusing on electronic devices, employers
should also implement confidentiality and trade secret protection
policies that clearly define the types of information that the
employer considers confidential and set forth expectations that
employees not disclose or use this information unless authorized or
in the scope of their employment. The policies should define
confidential and trade secret information to include information
stored in both paper and electronic format, and provide examples
of appropriate and inappropriate uses.
(e)
Removable Media. Whether as a stand-alone policy or
incorporated into an electronic use policy, remember to have
policy language addressing use of removable storage media, such
as USB’s, to prevent information from walking out the door.
Decide whether you want to prohibit the use of removable storage
devices to download company documents or other information
without permission.
(f)
Data Classification and Handling Policy. This policy
provides definitions for classifying data and information that is
created, stored, used, collected, processed or transmitted by the
company.
(g)
Social Media Policy. Include in the social media policy,
language that outline expectations that employees should never
externally disclose, discuss, publish or share data or information
about the company’s business, customers or employees. This
includes casual comments about products, projects, and office
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activities may result in unintentional disclosure of confidential
information.
2.

Practical Takeaways and Checklist.

Review all policies that touch on protection of confidential information or
that give your company the right to monitor and review an employee’s
actions while working on your company-owned devices.
Implement an electronic policy that alerts employees that computers are
company property and remind them that the company reserves the right to
monitor employees’ emails, internet, and computer use (i.e., that the
employee has no expectation of privacy).
Have a banner or click-through on employees’ sign-in to a computer
system or protected database.
Insure you have protocols for monitoring employee data/conduct and
follow them.
Be smart about smartphones and employee use of personal devices when
accessing Company data (implement appropriate BYOD policies, update
your acceptable use policies).
III.

Conduct Training for Company Employees About Why Protection of Information
is Important and How Employees Can Protect Information.

Employees who understand what they must do to help the company protect trade secret
information will be in a much better position to do so. Training provides you the avenue for
insuring that employees know what information might constitute a trade secret, how the
company’s trade secret protection policies apply to them, what the employee can do to better
protect company trade secrets, and how to report misuse of trade secrets.
A.

Create a Culture of Confidentiality.

Creating a culture of confidentiality in your organization will help your employees better
understand the importance of trade secret protection. The first part of establishing a culture of
confidentiality is to “talk the talk.” This means training employees and managers on how to
protect confidential information and why it matters by explaining and giving examples of
confidential and trade secret information.
Additionally, an employer should establish “dos and don’ts” regarding data security, focusing on
both intentional and inadvertent disclosures as well as appropriate and inappropriate use.
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Employers should also warn employees of the consequences of disclosure, which may include
discipline, termination, and even legal action.
When thinking about a culture of confidentiality, go beyond the written word and establish a
workplace culture that treats confidential information like it is actually confidential. This will
help prevent inadvertent disclosures, as well as deter intentional ones.
The second part of establishing a culture of confidentiality is to “walk the walk.” This means
consistently treating confidential information like it is confidential. For example:
o Don’t put trade secret information in the public domain – a company can waive its
protectable interest by placing information in the public domain.
o Secure your files – for either physical or virtual files, employers should place these files
in secure locations.
o Treat information on a need to know basis – companies should ensure that only the
employees who need access have access.
o Employ additional security features – for example, you can consider employing security
features from encryption to simple steps such as requiring employees to log out when
they step away from their computers.
o Mark information CONFIDENTIAL – labels and watermarks reading
“CONFIDENTIAL” or “TRADE SECRET” should also be used to identify protected
information.
B.

Practical Takeaways and Checklist.
Train employees and managers on how to protect confidential information
and why it matters by explaining and giving examples of confidential and
trade secret information. Tell them who to contact if they think someone
has violated the policies.
Establish dos and don’ts regarding data security, focusing on both
intentional and inadvertent disclosures as well as appropriate and
inappropriate use.
Include both a detailed outline of what information is confidential as well
as how employees should handle that information.
o Employees may be instructed to store “hard copy” confidential
information in a secure location such as a locked drawer or file
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cabinet and not to remove it from company premises without
authorization.
o For electronic information, employees may be instructed to not
store or save confidential information on non-company cloudbased storage or on personal media and to instead, only store or
back-up information on a drive provided by a supervisor or
manager.
Warn employees of the consequences of disclosure, which may include
discipline, termination, and legal action.
o Note that legal action can include criminal prosecution in addition
to civil remedies, as in the case of a staff engineer at a medical
technology company who was charged with claims under the
Economic Espionage Act after allegedly downloading 8,000 files
containing trade secret and other proprietary information. The
employee was allegedly planning to leave the country with the
information. U.S. v. Maniar, No. 2:13-mj-06085 (D.N.J.) (criminal
complaint filed June 4, 2013).
o Know that there are outside resources available to you for training
purposes and that the FBI can supplement your trade secret
training.
Provide training/refreshers on confidentiality. Give annual reminders
regarding confidentiality and ideally have employees sign
acknowledgments. Annual refresher training sessions also help to
demonstrate to a court that the employer has taken active steps to protect
confidential information.
Tell employees what to do if they think someone has violated the policy.
IV.

Make the Most of the Exit Interview

The exit interview can present a good opportunity to discuss return of property and find out an
employee’s new employment plans. An exit interview can also be an opportunity to discover
some of the red flag behaviors outlined below.
A.

Practical Takeaways and Checklist.
Go beyond “soft” questions that ask about the employee’s experience at
the company.
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Ask open-ended questions such as, “What data do you plan to take with
you?”
Ask where the employee is going to work next and in what capacity. If an
employee is honest, you will gain a great deal of insight into what
potential exposure there may be. If the employee is vague or refuses to
answer, this is a potential red flag.
Consider your next steps, including involving your IT department to
determine if information has already been taken.
Ask the employee for all passwords for work-related computers, devices,
accounts and files and then change the passwords.
Conduct a return of property review, whereby the employee discloses all
company information or devices in their control.
o Set up a procedure for their return and set a deadline. Collect all
keys, access cards, badges, company credit cards, and other
property.
o Have employees disclose what information they have in paper or
electronic format on personal devices, in their home, or in cloudbased storage they have access to.
o Offer assistance from IT staff in returning the information and
wiping any devices.
o At the end of the review and collection process, have the employee
sign an acknowledgment that all company property and
information has been returned.
If the employee is subject to confidentiality and/or noncompete
agreements, employers should remind the employee of their ongoing
obligations.
Review any separation or severance agreement to emphasize the
obligation to preserve confidential information.
Send the departing employee a letter reminding them of continuing
obligations.
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V.

Put Yourself in a Position to Detect and Respond to Trade Secret Theft.

Employees take information in a variety of ways, from simply printing the information and
taking it home to maliciously deleting or altering information. While not all instances of
employee sabotage can be identified before or soon after it happens, watching for certain “red
flag” behaviors can help identify problems before they result in major breaches of confidential
information. Companies that have a process in place to better respond to those red flag
behaviors, whether via electronic monitoring or other investigative methods, will be in a better
position to detect trade secret theft and take action to prevent the employee from using or
disclosing that information.
A.

Potential Red Flags

(See: The FBI’s publication on the Insider Threat: An introduction to detecting and
deterring an insider spy. http://www.fbi.gov/about-us/investigate/counterintelligence/theinsider-threat)
In its Publication on Insider Threats, the FBI provides the following list of characteristics
to look out for (this is a summary of the list – for the complete listing, please see the link
above):
1.

Personal Red Flags:
(a)
Greed or Financial Need: (Excessive debt or overwhelming
expenses), or vulnerability to blackmail (Extra-marital affairs, gambling,
fraud.)
(b)
Feelings of anger/revenge against the organization: This can
stem from problems at work, a lack of recognition, disagreements with coworkers or managers, dissatisfaction with the job, a pending layoff.
(c)
Divided Loyalty: does the employee have an allegiance to another
person or company, or to a country besides the United States?
(d)
Compulsive or destructive behavior, or family problems: drug or
alcohol abuse, or other addictive behaviors, marital conflicts or separation
from loved ones.
(e)
Employment: Employees who are laid off, subject to a reduction
in force, or are terminated. Similarly, employees who are passed over for a
promotion, demoted, or are subject to a performance improvement plan.
In U.S. v. Kibalko, an ex-Microsoft employee who was charged with trade
secret theft had received a poor performance review, and threatened to
- 12 –
© Fredrikson & Byron 2018

resign over it unless it was changed, then proceeded to misappropriate
information. The ex-employee was charged with leaking trade secrets to a
blogger in France, including information on a pre-release version of an
operating system. The ex-employee had uploaded proprietary software,
including a pre-release software update, to his personal cloud-based
storage account before leaking it. Case No 2:14-mj-00114-MAT (W.D.
Wa. 2014).
2.

Organizational Factors
(a)
Information Handling: The availability of access to proprietary,
classified, or other protected materials, or providing access privileges to
those who do not need it. Not marking/labeling proprietary or classified
information.
(b)
Access: The ease that someone may exit the facility (or network
system) with proprietary, classified or other protected materials, or the
perception that security is lax and the consequences for theft are minimal
or non-existent.
(c)
Training: Employees are not trained on how to properly protect
proprietary information.
(d)
Working from Home: Undefined policies regarding working
from home on projects of a sensitive or proprietary nature.
(e)
Time pressure: Employees who are rushed may inadequately
secure proprietary or protected materials, or not fully consider the
consequences of their actions.

3.

Behavioral Indicators.
(a)
Employees, who without need or authorization, take proprietary or
other material home via documents, thumb drives, computer disks, or email, or seeks proprietary or classified information on subjects not related
to their work duties.
(b)
Employees show an interest in matters outside the scope of their
duties, particularly those of interest to foreign entities or business
competitors, or an unusual interest in the personal lives of co-workers.
(c)
Employees remotely access the computer network while on
vacation, sick leave, or at other odd times, or work odd hours without
authorization.
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(d)
Employees disregard company computer policies on installing
personal software or hardware, accessing restricted websites, conducting
unauthorized searches, or downloading confidential information.
(e)
Employees have unreported foreign contacts (particularly with
foreign government officials or intelligence officials), unreported overseas
travel, or take short trips to foreign countries for unexplained or strange
reasons, or engages in suspicious personal contacts, such as with
competitors, business partners or other unauthorized individuals.
B.

Have Your Ducks in a Row on Electronic Monitoring.

Companies that have thought through a detection and response strategy will be in a better
position to act and react immediately. This requires some work by several departments –
including, legal, HR, security and IT.
1.
Have your policies updated and in place. If your company intends to
use electronic monitoring as a detection tool – then your company’s electronic
monitoring and/or electronic use policies must provide notice to employees that
the company will monitor employee conduct while using company provided
electronic resources. That policy should further remind employees they have no
reasonable expectation of privacy in their communications.
2.
Have a process in place to quickly implement effective electronic
monitoring. Having a policy in place may not be enough. Companies that want
to take action must also be able to implement electronic monitoring quickly and
efficiently. To do so, this requires up-front work by your legal, security and IT
teams. (See the checklist questions below to determine your readiness to
effectively respond to a threat of trade secret theft).
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C.

Be Prepared to Conduct a Forensic Review.

Acting quickly can help identify breaches of confidential information and prevent loss of
customers, trade secrets, or other valuable information. Additionally, courts look to see how an
employer acted in response to a problem and if the employer acted quickly to protect its interests.
However, companies must also be cautious not to alter or destroy evidence in the response
process. If you have the internal IT resources – make sure that everyone knows about the need
to adequately protect the data. When uncertain, have an external forensic firm on your short list
to contact to conduct that review and insure that information is appropriately
A company that has preserved evidence has a much better chance of successfully enforcing its
rights against an employee or former employee.
D.

Know When to Involve Law Enforcement.

Law enforcement can play a significant role in your detection and response to potential trade
secret theft. Knowing when to involve law enforcement and who to call is important. It is best
to think about these issues before you are faced with a theft or suspected theft of trade secrets.
E.

Practical Takeaways and Checklist.

If you have an effective detection and response strategy in place, you should be able to respond
to the following questions:
Do you know what kind of monitoring you would like to conduct?
Do you have the IT resources to conduct effective monitoring?
Do you have an approval process internally to validate the decision to
monitor? Who gives final approval?
Do you have employee consent to conduct that monitoring?
Are there any privacy considerations you must consider in the jurisdiction
where you want to conduct electronic monitoring?
Do you need to obtain a forensic image of the data before doing any
further investigation (and under what circumstances)?
How are you going to review the results gained from electronic
monitoring?
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Who are you going to monitor? (i.e. everyone, or, will you monitor on a
case by case basis?) If you monitor on a case by case basis, what criteria
have you chosen to use to “qualify” an individual for electronic
monitoring?
Do you have a relationship with local law enforcement? Do you know
when you should contact law enforcement for assistance in your
investigation?
VI.

Take Action to Enforce Your Rights

Courts often look to see that a company has acted quickly to protect its confidential information.
Oftentimes, pre-litigation steps may be enough to protect your information, but companies
should be prepared to deploy a full range of enforcement measures in the case of serious
breaches of proprietary and confidential information.
A.

B.

Pre-Litigation Steps.
1.

A letter of continuing obligations reminds the employee of their obligation
to keep information confidential even after the employment relationship
ends. This letter can help prevent inadvertent disclosures and may
dissuade employees who are considering disclosing information from
engaging in the prohibited behavior.

2.

A cease-and-desist letter can show a former employee that you are serious
about pursuing protection of confidential information. Consider adding
language regarding the return of any remaining company property and
reiterating the former employee’s post-employment obligations in a
strongly worded way.

3.

Consider sending a letter to the employee’s new employer putting them on
notice that the former employee owes confidentiality obligations to his or
her former employer. However, act cautiously and with the advice of
counsel in order to avoid claims for tortious interference.

4.

Involve law enforcement early and where appropriate. If you know or
suspect that a significant theft of trade secrets has occurred, contact law
enforcement to discuss your investigation.

Litigation.
1.

Civil litigation may involve bringing a variety of claims such as breach of
contract, Computer Fraud and Abuse Act (“CFAA”) and/or Stored
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Communications Act (“SCA”) violations, misappropriation of trade
secrets (under state or federal law), misappropriation of confidential
information, and breach of duty of loyalty.
2.

Additionally, civil remedies are not the only option. In some cases,
criminal penalties may be available under the CFAA and the SCA. If the
employee’s actions are severe enough, contacting law enforcement may
also help to protect your confidential information and prevent damages.
(a)
A staff engineer at a medical technology company was
charged with claims under the Economic Espionage Act and trade
secret theft after allegedly downloading 8,000 files containing
trade secret and other proprietary information. The employee was
allegedly planning to leave the country with the information. U.S.
v. Maniar, No. 2:13-mj-06085 (D.N.J.) (criminal complaint filed
June 4, 2013).
(b)
A former employee at a headhunting firm was sentenced to
one year in prison for violations of the CFAA, trade secret theft,
and conspiracy after allegedly taking source lists and other trade
secrets to set up a competing business. U.S. v. Nosal, CR080237EMC (2014).

VII.

Conclusion

Despite technological advances and increasing threats to proprietary information, proactive
companies can take significant steps to protect against intentional theft and inadvertent
disclosure of its confidential and trade secret information.
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INTRODUCTION.
Navigating the ADA and determining whether an accommodation is reasonable is often a
difficult, fact-intensive process. Even though an employee has used up or is not eligible for
FMLA leave, the employer still has obligations under the ADA to provide time off and other
reasonable accommodations to employees.
Employers have a variety of ways to respond to employees who require special
consideration, depending on the circumstances. Some possible responses are granting leave,
modifying the employee’s job, changing the employee’s work schedule, and terminating the
employee. However, careful consideration of the ADA, EEOC guidance, and case law is
required to help employers generate appropriate responses for employees with disabilities.
Developing a robust understanding of the ADA will help employers respond to
challenges presented by employees with disabilities, and design workplace policies that
accomplish employer needs without infringing upon employee rights.
BACKGROUND – DISTINCTIONS BETWEEN THE ADA AND FMLA.
A.

Employer Coverage.

Title I of the ADA applies to employers “engaged in an industry affecting commerce that
has 15 or more employees for each working day in each of 20 or more calendar weeks in the
current or preceding calendar year.” 42 U.S.C. § 12111(5)(A).
The FMLA covers employers engaged in similar activities, but the number of employees
necessary for an employer to be covered and obligated to provide job-protected leave is 50 or
more employees within a 75-mile radius. The FMLA also imposes tenure, hours worked, and
other requirements for leave eligibility. 29 U.S.C. §2611(4)(A)(i); 29 C.F.R. § 825.105.
B.

Employee Eligibility.

The ADA applies only to employees and applicants who are qualified individuals with a
disability who can perform the essential functions of their current job or the one that they seek
“with or without reasonable accommodation.” 42 U.S.C. §§ 12111(8), 12112(a). “Qualified
individuals” under the ADA are persons who have the requisite skill, experience, education, and
other job-related requirements that would enable them to perform the essential functions of the
job. Id. § 12111(8).
To be eligible for leave under the FMLA, an employee must have worked at least 12
months for the employer and worked at least 1,250 hours in the 12 months preceding leave. 29
U.S.C. § 2611(2)(A); 29 C.F.R. § 825.110. Also, unlike the ADA, the FMLA does not apply to
applicants or prospective employees.1
1

Nevertheless, courts have interpreted the FMLA’s anti-retaliation provision to prohibit employers from
failing to hire an applicant because of that person’s record of having utilized the FMLA’s leave
provisions. See, e.g., Duckworth v. Pratt & Whitney, Div. of United Techs. Corp., 152 F.3d 1 (1st Cir.
1998) (holding that applicant may bring FMLA interference claim where it was alleged that company
interfered with his FMLA rights by refusing to rehire him based on his past use of FMLA leave).

1
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C.

“Disability” vs. “Serious Health Condition.”

The key definitional terms of the ADA and the FMLA that relate to covered conditions –
“disability” under the ADA and “serious health condition” under the FMLA – suggest that
overlapping coverage may be a regular occurrence. Yet, they are different concepts and must be
analyzed separately. In fact, the FMLA’s regulations expressly provide:
[T]he leave provisions of the [FMLA] are wholly distinct from the reasonable
accommodation obligations of employers covered under the [ADA] . . . . The
purpose of the FMLA is to make leave available to eligible employees and
employers within its coverage, and not to limit already existing rights and
protection." S. Rep. No. 103-3, at 38 (1993). An employer must therefore provide
leave under whichever statutory provision provides the greater rights to
employees.
29 C.F.R. § 825.702(a) (emphasis added); see also Hatchett v. Philander Smith Coll., 251 F.3d
670, 675 n.4 (8th Cir. 2001) (noting that “intermittent FMLA leave does not excuse an employee
from the essential functions of the job” as required by the ADA).
1.

“Disability.”

The ADA defines a disability, in relevant part, as “[a] physical or mental impairment that
substantially limits one or more of the major life activities of such individual.” 42 U.S.C. §
12102(1). Major life activities include, but are not limited to, activities “such as caring for
oneself, performing manual tasks, walking, seeing, hearing, speaking, breathing, learning, and
working.” 29 C.F.R. § 1630.20.2
2.

“Serious Health Condition.”

Among other coverage triggers, the FMLA provides leave for employees who have a
“serious health condition” that renders the employee incapable of performing an essential
function of the individual’s job. 29 C.F.R. § 825.115. The definition of “essential function”
under the FMLA is given the same meaning as that phrase is under the ADA. Id. § 825.123.
Under the FMLA, a serious health condition is an illness, injury, impairment, or physical
or mental condition that involves either inpatient care (including time for recovery and
subsequent treatment in connection with the inpatient care) or continuing treatment by a health
The ADA Amendments Act of 2009 (“ADAAA”) expanded the definition of “disability” by calling for a
more expansive interpretation of when an impairment “substantially limits” a “major life activity.” It also
eliminated consideration of mitigating measures from the disability equation. With the expanded
definition of “disability,” more mental and physical impairments are likely to be considered protected
“serious health conditions.” Nevertheless, this is not true in all cases. For example, severe hearing loss
may constitute an ADA-protected disability, but it may not necessarily constitute an FMLA-covered
serious health condition. Temporary, non-chronic conditions such as “broken limbs, sprained joints,
concussions, appendicitis, and influenza” generally do not qualify as ADA-protected disabilities, even
under the ADAAA. 29 C.F.R. Part 1630, App. § 1630.2(j). Yet, some of these conditions may qualify as a
“serious health condition” for purposes of the FMLA.

2
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care provider. 29 U.S.C. § 2612(a)(1); 29 C.F.R. § 825.113(a). “[U]nless complications arise, the
common cold, the flu, ear aches, upset stomach, minor ulcers, headaches other than migraine,
routine dental or orthodontia problems, periodontal disease, etc.,” are not considered “serious
health conditions” for purposes of the FMLA. Id. § 825.113(d).
Under these differing standards, a particular health condition may qualify as a “serious
health condition” for purposes of the FMLA, but not a “disability” for purposes of the ADA. For
example, a pregnancy or routine broken bone generally will qualify as a serious health condition,
but not as a disability because they most likely do not substantially limit a major life activity.
D.

Entitlement to Leave under ADA and FMLA.

A major distinction between the FMLA and the ADA relates to the specific nature and
duration of leave.
The FMLA entitles eligible employees to a specific quantity of protected job absences,
that is, a maximum of 12 weeks of leave in a 12-month period. An employer must provide up to
12 weeks of leave in a 12-month period regardless of the hardship that will be imposed on the
employer.
Under the ADA, a “reasonable accommodation” may involve an unpaid leave of absence,
working a part-time schedule in a current position, or intermittent leave. Statutorily, the ADA’s
definition of a reasonable accommodation does not mention “leave,” but it does include “parttime or modified work schedules . . . and other similar accommodations for individuals with
disabilities.” 42 U.S.C. § 12111(9)(B). In addition, repeated EEOC guidance confirms that leave
is an accommodation. See, e.g., 29 C.F.R. Part 1630 App., § 1630.2(o) (“permitting the use of
accrued paid leave or providing additional unpaid leave for necessary treatment”). See EEOC
Enforcement Guidance: Employer-Provided Leave and the Americans with Disability Act, (May
9, 2016) [hereinafter “2016 EEOC Guidance”]; EEOC Enforcement Guidance on Reasonable
Accommodation and Undue Hardship, No. 915.002 (Oct. 17, 2002) at Question 16.
Courts have also agreed that leave can be a reasonable accommodation. See, e.g., Moss v.
Harris Cnty. Constable Precinct One, 2017 U.S. App. LEXIS 4601, *9 (5th Cir. Mar. 15, 2017)
(“taking leave that is limited in duration may be a reasonable accommodation to enable an
employee to perform the essential functions of the job upon return”); Taylor v. FedEx Ground
Package Sys., 2018 U.S. Dist. LEXIS 41411, at *17 (D. Conn. Feb. 26, 2018) (“[M]ost other
circuits and the EEOC have concluded that, under certain circumstance[s], a finite term of
medical leave may constitute a reasonable accommodation.”) (citing Graves v. Finch Pruyn &
Co., Inc., 457 F.3d 181, 185 n.5 (2d Cir. 2006) (collecting cases)).
If an accommodation is necessary and reasonable, the employer must provide it unless
the employer can show that the accommodation “would impose an undue hardship on the
operation of the business . . . .” 42 U.S.C. § 12112(b)(5)(A) (emphasis added). The determination
of whether a reasonable accommodation under the ADA, in this case a leave, constitutes an
“undue hardship” under the ADA is determined on a case-by-case basis, taking into account such
factors as the nature and cost of the accommodation. 42 U.S.C. §12111(10)(A).
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TRIGGERING RIGHTS UNDER THE ADA.
A.

Starting the Interactive Process.

Embarking on the interactive process begins as soon as an employee’s rights under the
ADA are triggered, which is “as soon as the employer knows that an individual worker is having
trouble at work because of a serious medical problem.” The interactive process must begin
immediately and employers must analyze reasonable accommodation issues at the same time as
they analyze Worker’s Compensation issues. In addition, employers must engage in the
interactive process at three critical stages: (1) when the employee is injured; (2) when the
employee is recovering while out of work; and (3) when the employee has exhausted leave and
workers’ compensation benefits and continues to be unable to return to their original position,
even with a reasonable accommodation. See Aaron Konopasky & Jennifer Christian, EEOC
Speaks Out on Workers Compensation ADA Obligations, (Dec. 11, 2014) [hereinafter “2014
Informal EEOC Discussion”].
B.

Employee’s Duty to Ask for an Accommodation.

Multiple authorities demonstrate that an individual with a disability must inform the
employer that an accommodation is needed. See 2016 EEOC Guidance (“As a general rule, the
individual with a disability – who has the most knowledge about the need for reasonable
accommodation – must inform the employer that an accommodation is needed.”); Walz v.
Ameriprise Fin., Inc., 779 F.3d 842 (8th Cir. 2015) (holding that employee’s failure-toaccommodate claim failed because she did not request an accommodation for her bipolar
disorder, which was not “open, obvious, and apparent to the employer”). Moreover, the ADA
requires that reasonable accommodation be made only to the “known” physical or mental
limitations of an otherwise qualified individual. 42 U.S.C. § 12112(b)(5)(A). Thus, the general
rule is that an employer is not “expected to accommodate disabilities of which it is unaware.” 29
C.F.R. App. § 1630.9.
The request for an accommodation does not depend on the use of particular words or
phrases in order to be valid, nor does it need to be in writing. Nunez v. Lifetime Prods., 2018
U.S. App. LEXIS 3652, at *5 (10th Cir. Feb. 16, 2018).
1.

Successfully Putting Employer on Notice.

The following are examples of cases where the employee did sufficiently put the
employer on notice of the need for an accommodation:





An employee’s request made to his manager for a clutch jack dolly to aid him in
performing his job prior to his second knee replacement surgery constituted a request for
a reasonable accommodation. Corbin v. Fed. Express, 2017 U.S. Dist. LEXIS 218068, at
*53 (E.D. Va. May 19, 2017).
An employee’s request for light duty/desk duty due to her broken leg “initiated a
discussion about reasonable accommodations.” Silva v. Hidalgo Police Dep’t, 575 Fed.
App’x 419, 423 (5th Cir. 2014).
Employee’s brief conversation with her supervisor in which she stated that she had been
diagnosed with cancer and asked about the availability of “easier jobs” was sufficient to
trigger the employer’s duty to begin the interactive process. Suvada v. Gordon Flesch
4

© 2018 Felhaber Larson






Co., 2013 U.S. Dist. LEXIS 131505 (N.D. Ill. Sept. 13, 2013).
Employee’s FMLA request could constitute an accommodation request where employee
was not eligible for FMLA or needs additional leave after exhausting leave bank. Smith
v. Diffee Ford-Lincoln-Mercury, Inc., 298 F.3d 955 (10th Cir. 2002); McCall v. City of
Phila., No. 11-5689, 2013 U.S. Dist LEXIS 155418, *64-65 (W.D. Pa. Oct. 29, 2013); 29
C.F.R. § 825.702(c)(2) (FMLA regulation clarifying that request for leave may trigger
FMLA obligations as well as an accommodation obligation under the ADA).
Requests for STD or LTD may be treated as accommodation requests. Swift v. Bank of
America, 2009 WL 723521 (D. Me. Mar. 16, 2009).
Employee with a known psychiatric disability requested reasonable accommodation by
stating that he could not do a particular job and submitting a note from his psychiatrist.
Bultemeyer v. Ft. Wayne Community Schs., 100 F.3d 1281, 1285 (7th Cir. 1996).

Moreover, the EEOC’s enforcement guidance provides the following examples of
situations where employees adequately requested an accommodation under the ADA:
Example A—An employee tells her supervisor, “I’m having trouble getting to
work at my scheduled starting time because of medical treatments I am
undergoing.”
Example B—An employee tells his supervisor, “I need six weeks off to get
treatment for a back problem.”
Example C—A new employee, who uses a wheelchair, informs his employer that
her wheelchair cannot fit under the desk in her office.
The EEOC’s enforcement guidance also states that “a family member, friend, health
professional, or other representative may request a reasonable accommodation on behalf of an
individual with a disability.”
2.

Failing to Put Employer On Notice.

Unlike the examples cited above, the following are examples of cases where the
employee failed to put the employer on notice of a need for an accommodation:





Finding employee failed to adequately request accommodation when he based his request
to sit for five minutes per hour on improving comfort and productivity, and said his “back
is a secondary issue.” His reference to his back was “vague” and did not make it clear
that he wanted assistance for his disability. Nunez, 2018 U.S. App. LEXIS 3652, at *6-7.
Holding that employee did not adequately request an accommodation for a quieter work
environment because he did not sufficiently link it to his stuttering disability. Patton v.
Jacobs Eng’g Grp., Inc., 847 F.3d 437, 444-45 (5th Cir. 2017).
Holding that employee did not adequately request an accommodation of leave for
cervical spine surgery. The court noted that, “[n]ot only did [he] not specify how much
time he wanted off, or when he wanted to take it, he did not even specify whether his
plans were certain, merely stating that he planned to ‘schedule’ surgery. An employer
cannot consider an employee's request for medical leave if it does not know such facts.”
Foster v. Mt. Coal Co., LLC, 2014 U.S. Dist. LEXIS 176050 (D. Colo. Dec. 22, 2014).
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Finding employee failed to inform employer of need for accommodation where no
evidence of the employee's “limitations were apparent at work; where he repeatedly
declined to reveal his diagnosis to his employer; where he expressed doubt about his
ability to confirm his diagnosis with a doctor; and where he failed to affirmatively
indicate an interest in pursuing FMLA leave after that option was suggested by his
employer—even after it was apparent that his alternatives were limited.” Kobus v.
College of St. Scholastica, Inc., 608 F.3d 1034 (8th Cir. 2010).
Holding that notice was insufficient where the sister of an employee who had failed to
return from leave told a supervisor's secretary that the employee was “mentally falling
apart and the family was trying to get her into the hospital.” Miller v. Nat’l Cas. Co., 61
F.3d 627 (8th Cir. 1995).
According to EEOC guidance, an employee who tells his supervisor that he would like a
new chair because his is “uncomfortable” has not put his employer on notice of his
disability because he did not “link his need for the new chair with a medical condition.”

Notwithstanding the employee’s affirmative duty to request an accommodation, an
employer’s accommodation obligation will be triggered if the employer knows of both the
disability and the employee’s need for accommodation. See Cannon v. Jacobs Field Servs. N.
Am., 813 F.3d 586, 594-95 (5th Cir. 2016). For example, in Brady v. Wal-Mart Stores, Inc., 531
F.3d 127 (2d Cir. 2008), the court held that Wal-Mart failed to accommodate an employee with
cerebral palsy – even though the employee indicated on his application that he did not require an
accommodation – because “an employer has a duty to reasonably accommodate an employee's
disability if the disability is obvious-which is to say, if the employer knows or reasonably should
know that the employee is disabled.” Id. at 135.
Finally, an employer is not required to provide a reasonable accommodation when an
individual says it is not needed. For example, in Larson v. Koch Ref. Co., 920 F. Supp. 1000 (D.
Minn. 1995), the court held that the employer not have an obligation to accommodate an
employee who openly denied having a drinking problem, even if the employer knew or should
have known of his alcoholism. See also Insalaco v. Anne Arundel Cnty. Pub. Schs., 2012 U.S.
Dist. LEXIS 9110 (D. Md. 2012) (“[A]n employee who denies that she requires a reasonable
accommodation cannot then claim that her employer refused to accommodate her disability.”).
C.

Documentation.

With respect to medical documentation provided by an employee to an employer, the
EEOC has said that during the interactive process, an individual “does not have to be able to
specify the precise accommodation” needed, but “s/he does need to describe the problems posed
by the workplace barrier.” See EEOC Enforcement Guidance on Reasonable Accommodation
and Undue Hardship, No. 915.002 (Oct. 17, 2002) at Question 5.
A recent Seventh Circuit case held that an employee’s vague doctor’s notes were
insufficient to demonstrate that she was an “otherwise qualified” employee under the ADA. The
employee, who had received multiple leave periods for back pain and caring for a family
member, sent in two short doctor notes to her employer in an attempt to gain more leave. One
note said “medical leave of absence until 11/17/10” and the other said “medical leave of absence
until 12/17/10.” The notes lack information regarding whether the employee was receiving
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treatment or if the treatment was effective. Her notes failed to indicate that granting her more
leave would allow her to return to her job. Even though the employer met with the employee to
attempt to acquire more information regarding her request for leave, the employee failed to
provide additional information. Thus, the court held that she was not entitled to leave under the
ADA and affirmed the district court’s grant of summary judgment for the employer. Whitaker v.
Wis. Dep’t of Health Servs., 849 F.3d 681 (7th Cir. 2017).
However, the 2014 Informal EEOC Discussion cautions that “[o]nly the employer is
accountable for complying with the employment provisions of the ADA” and employers must be
careful with documentation provided by treating physicians and the employer’s vendors.
Specifically,
[T]reating physicians and the employer’s vendors (benefits claim administrators,
managed care companies) who fail to communicate with the employer during the
stay-at-work and return-to-work process may be exposing the employer to
increased risk/liability. When a vendor or a doctor (especially one who has been
selected by the employer) fails to notify that an employee described difficulty
working or an adjustment that might allow them to work, the employer could be
held liable for failing to provide that accommodation – even though the
information was never properly passed along.
To manage some of the risk provided by inadequate documentation, employers should engage
the employee as the employer did in Whitaker to clarify ambiguities or the lack of sufficient
information in documentation provided by the employee or their doctor.
LEAVE UNDER THE ADA.
A.

Leave as a Reasonable Accommodation.

A qualified individual with a disability who also is an “eligible employee” entitled to
FMLA leave requests 10 weeks of medical leave as a reasonable accommodation, which the
employer grants because it is not an undue hardship. The employer advises the employee that the
10 weeks of leave also is being designated as FMLA leave and will count toward the employee’s
FMLA leave entitlement. If the employer can, as a reasonable accommodation, reinstate the
employee to the same job as required by the ADA, rather than to an equivalent position which
would satisfy the FMLA, the employer must grant the greater right – reinstatement to the same
job – to the employee. At the same time, the employee would be entitled under FMLA to have
the employer maintain group health plan coverage during the leave, even though the ADA does
not require this. 29 C.F.R. § 825.702(c)(2).
B.

Length of Leave.

In contrast to the FMLA’s maximum leave length of 12 weeks per 12-month period,
neither the text of the ADA nor the regulations contain any per se rules as to the length of leave
as an accommodation. As with all accommodations, the amount of leave granted depends on the
job and the disability, and must be determined on an individual basis. Employers must grant
leave as a form of reasonable accommodation unless doing so would cause them undue hardship.

7
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1.

Finite Leave Can Be A Reasonable Accommodation.

Case law supports leave of various lengths, depending on the circumstances.















Two and a half weeks. Caffa-Mobley v. Mattis, 2018 U.S. Dist. LEXIS 30997 (W.D. Ky.
Feb. 27, 2018) (fact issue presented on whether employee’s request for two and a half
weeks of leave plus a month and a half of light duty work was reasonable
accommodation).
Two months. Berk v. Bates Adver. USA, Inc., 1997 WL 749386, at *6 (S.D.N.Y. Dec. 3,
1997) (employer should have granted leave in excess of two months to allow worker to
recover from breast cancer surgery).
Four months. Cehrs v. Ne. Ohio Alzheimer’s Research Ctr., 155 F.3d 775 (6th Cir.
1998); Rascon v. US W. Commn's, Inc., 143 F.3d 1324, 1334 (10th Cir. 1998); Powers v.
Polygram Holding, Inc., 40 F. Supp. 2d 195, 197–201 (S.D.N.Y. 1999).
Six months. Miller v. Hersman, 759 F. Supp. 2d 1 (D.D.C. 2011).
Seven months. Shannon v. City of Phil., 1999 WL 1065210, at *6 (E.D. Pa. Nov. 23,
1999) (jury could believe that additional three-month leave after 12-week FMLA leave
was required).
One year. Norris v. Allied-Sysco Food Servs., Inc., 948 F. Supp. 1418, 1439 (N.D. Cal.
1996), aff’d, 191 F.3d 1043 (9th Cir. 1999); But see Delgado Echevarria v. AstraZeneca
Parm. LP, 856 F.3d 119 (1st Cir. 2017) (holding that a request for an additional 12
months of leave was not even a “facially reasonable accommodation”).
More than one year. White v. Honda of Am. Mfg., Inc., 191 F. Supp. 2d 933, 951 (S.D.
Ohio 2002) (jury question whether employer had to provide medical leave in excess of
employers 12-month leave policy). But see Melange v. City of Center Line, 2012 U.S.
App. LEXIS 11175 (6th Cir. 2012) (suggesting that an employer is not generally required
to hold a position open for more than a year).
13 months. Ralph v. Lucent Techs., 135 F.3d 166, 172 (1st Cir.1998) (four weeks
additional leave might be reasonable, despite plaintiff’s previous 52 weeks of LWOP).
14 months. Khachatourian v. Macy’s, Inc., 2017 Cal. App. Unpub. LEXIS 1886 (Cal. Ct.
App. Mar. 15, 2017). (“Macy’s 14-month medical leave allowance satisfied its
reasonable accommodation requirements” because it was 11 months longer than that
required under the FMLA and applicable California state law, and six months longer than
provided for under Macy’s leave policies).
17 months. Garcia-Ayala v. Lederle Parenterals, Inc., 212 F.3d 638 (1st Cir. 2000) (five
months beyond employer’s one-year job-hold policy).

According to the EEOC, even lengthy leave may be required depending on the
circumstances. “For example, in the case of a very large employer, with high turnover and many
fungible employees, an unpaid leave of an indefinite or very lengthy duration could be a
reasonable accommodation if the leave would enable an easily replaceable employee to
eventually perform the essential functions of the employee's position and the employer did not
incur significant expenses as a result of maintaining the employee in the status of an employee.”
Norris v. Allied-Sysco Food Servs., Inc., 948 F. Supp. 1418, 1439–1440 (N.D. Cal. 1996), aff’d,
191 F.3d 1043 (9th Cir. 1999), cert. denied, 528 U.S. 1182 (2000). Nevertheless, even more
modest leaves could be an “undue hardship” under particular facts. The point, of course, is that
the inquiry must be individualized.

8

© 2018 Felhaber Larson

2.

Indefinite Leave Is Not A Reasonable Accommodation.

All Circuits and the EEOC agree that an indefinite leave of absence is not a reasonable
accommodation under the ADA. See Delegado Echevarria v. AstraZeneca Pharm. LP, 856 F.3d
119, 127 (1st. Cir. 2017); Jarrell v. Hosp. for Special Care, 626 Fed. App’x 308, 312 (2d Cir.
2015); Tolliver v. Trinity Parish Found., 2018 U.S. App. LEXIS 1966, at *10 (3d. Cir. Jan. 25,
2018); Lassiter v. Reno, 1996 U.S. App. LEXIS 13138, *20-21 (4th Cir. May 29, 1996); Moss v.
Harris Cnty. Constable Precinct One, 851 F.3d 413, 418 (5th Cir. 2017); Cotuna v. Wal-Mart
Stores, Inc., 2017 U.S. App. LEXIS 22749, at *6-7 (6th Cir. Aug. 31, 2017); Bluestein v. Cent.
Wis. Anesthesiology, S.C., 769 F.3d 944, 957 (7th Cir. 2014); Dick v. Dickinson State Univ.,
826 F.3d 1054, 1061 (8th Cir. 2016); Larson v. United Natural Foods W. Inc., 518 Fed. App’x
589, 591 (9th Cir. May 17, 2013); Lara v. State Farm Fire & Cas. Co., 121 Fed. App’x 796, 801
(10th Cir. 2005); Billups v. Emerald Coast Utils. Auth., 2017 U.S. App. LEXIS 21199, at *13-16
(11th Cir. Oct. 26, 2017); Menoken v. Lipnic, 2018 U.S. Dist. LEXIS 36070, at *22-23 (D.D.C.
Mar. 6, 2018); 2016 EEOC Guidance (“indefinite leave – meaning that an employee cannot say
whether or when she will be able to return to work at all – will constitute an undue hardship, and
so does not have to be provided as a reasonable accommodation.”)
When an employee requests an open-ended leave, this request can be considered
indefinite leave. For example, in Ruiz v. Paradigmworks Grp., Inc., 2018 U.S. Dist. LEXIS
28878 (S.D. Cal. Feb. 22, 2018), an outreach and admissions counselor broker her ankle while at
home. She was unable to work and perform the essential functions of her job while recovering
from her injury. She requested and was granted two leaves, the second one extending the first.
Once the second leave came to a close – 14 weeks after the first leave started – she requested a
third medical leave. Rather than grant the third request, her employer terminated her 11 days
later. The court found that at the time the employer received the third request, it was uncertain
whether the employee would be able to return after a third leave since her first two leaves had
already been extended. She essentially requested an indefinite leave of absence, which the court
concluded was not a reasonable accommodation.
3.

An Absolute Return to Work Date Is Not Required.

According to the EEOC, “an absolute return-to-work date is not required,” so employers
are not permitted to “to turn inherent medical inexactness into a claim of indefinite leave.” See
Reasonable Accommodation and Undue Hardship under the Americans with Disabilities Act
(EEOC Oct. 22, 2002), Question 44 (“Treatment and recuperation do not always permit exact
timetables. Thus, an employer cannot claim undue hardship solely because an employee can
provide
only
an
approximate
date
of
return.”)
(available
at
https://www.eeoc.gov/policy/docs/accommodation.html); see also Garcia-Ayala v. Lederle
Parenterals, Inc., 212 F.3d 638, 648-50 (1st Cir. 2000) (plaintiff’s request for a two-month
extension of leave after 15 months of medical leave was not a request for indefinite leave and
could be denied only if employer showed undue hardship). Nevertheless, repeated requests for an
extension of leave may result in the requested leave becoming “indefinite.” See Brannon v. Luco
Mop Co., 521 F.3d 843, 848–849 (8th Cir. 2008) (employer not required to grant third extension
of return-to-work date because by that point leave became indefinite).
C.

Undue Hardship.
9
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The ADA limits reasonable accommodations to those which do not impose an “undue
hardship” on the employer. “The term ‘undue hardship’ means an action requiring significant
difficulty or expense.” 42 U.S.C. § 12111(10)(A). According to the Senate Committee on Labor
and Human Resources, an action requiring “significant difficulty or expense” is an action that is
costly, extensive, substantial, disruptive, or that will fundamentally alter the nature of the
program. The EEOC has said that if granting leave would cause an undue hardship, then “the
employer does not have to grant the leave.”
Under the ADA, an undue hardship determination should be based on several factors,
including:








the nature and cost of the accommodation needed;
the overall financial resources of the facility making the reasonable accommodation;
the number of persons employed at the facility;
the effect on expenses and resources of the facility;
the overall financial resources, size, number of employees, and type and location of
facilities of the employer (if the facility involved in the reasonable accommodation is part
of a larger entity);
the type of operation of the employer, including the structure and functions of the
workforce, the geographic separateness, and the administrative or fiscal relationship of
the facility involved in making the accommodation to the employer; and
the impact of the accommodation on the operation of the facility.

See 42 U.S.C. § 12111(10)(B) (1994); 29 C.F.R. § 1630.2(p)(2).
In its 2016 Guidance, the EEOC adds factors to consider when determining whether
granting leave would be an undue hardship, including:





the frequency of the leave (for example, three days per week, three days per month, every
Thursday);
whether there is any flexibility with respect to the days on which leave is taken (for
example, whether treatment normally provided on a Monday could be provided on some
other day during the week);
whether the need for intermittent leave on specific dates is predictable or unpredictable
(for example, the specific day that an employee needs leave because of a seizure is
unpredictable; intermittent leave to obtain chemotherapy is predictable); and
the impact of the employee's absence on coworkers and on whether specific job duties are
being performed in an appropriate and timely manner (for example, only one coworker
has the skills of the employee on leave and the job duties involved must be performed
under a contract with a specific completion date, making it impossible for the employer
to provide the amount of leave requested without over-burdening the coworker, failing to
fulfill the contract, or incurring significant overtime costs).

INTERMITTENT LEAVE.
Under the ADA, an employer is entitled to deny leave if it would pose an undue
hardship. An employer is also entitled to provide an accommodation other than leave (e.g., a
part-time or modified work schedule, or telework), as long as the accommodation would allow
10
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the employee to meet his or her needs related to a disability. EEOC, Reasonable Accommodation
Guidance at Q&A 20.
A.

Challenging Indefinite Intermittent Leave.

Where the need for intermittent leave extends over a longer term or indefinitely, the
employee may be unfit for duty under the ADA.
The entitlement to take intermittent leave is not absolute. Both the Seventh and Eighth
Circuits have recognized that regular attendance at work is an essential function of employment
for some positions. Basden v. Prof’l Transp., Inc., 714 F.3d 1034, 1037 (7th Cir. 2013); Wisbey
v. City of Lincoln, 612 F.3d 667 (8th Cir. 2010). As such, if an employee requests intermittent
leave over a long or indefinite period and regular attendance is needed for their job (i.e., regular
attendance is an essential function), the employee may not be able to satisfy the essential
function requirement of their employment under the ADA. Under these circumstances, an
employer may be able to terminate the employee without violating the ADA.
1.












Rejecting Intermittent Leave as a Reasonable Accommodation.

Holding that employee’s request to decline a shift whenever he experienced “discomfort”
from his disability was unreasonable. Higgins v. Union Pac. R.R. Co., 2018 U.S. Dist.
LEXIS 51771, at *24-25 (D. Neb. Mar. 28, 2018). See also Pickens v. Soo Line R.R. Co.,
264 F.3d 773, 778 (8th Cir. 2001) (holding that an employee’s requested accommodation
of “be[ing] able to work only when he feels like working” was unreasonable).
Rejecting salesperson’s ADA failure to accommodate claim because her tardiness,
excessive absenteeism, and failure to complete other tasks essential to her job with or
without reasonable accommodation rendered her unqualified for her job. Wolf v. Lowe’s
Cos., 2018 U.S. Dist. LEXIS 41135 (S.D. Tex. Mar. 13, 2018).
Holding that a management assistant’s excessive absenteeism rendered her unable to
perform her essential job functions. She was needed in the office to complete her
assignments and her attendance problems resulted in a hardship to the other employees in
her department. Works v. Berryhill, 686 Fed. Appx. 192 (4th Cir. 2017).
Holding on a motion for summary judgment that no reasonable jury could find that an
accommodation of “up to five [unplanned] absences per month (for all four disabilities
[of herniated discs, sinusitis, anxiety, and depression])” was a reasonable accommodation
for the locksmith-employee. The court found that “an essential function of the
[locksmith-employee’s] job was to make service calls at customer locations to service or
install locks and related equipment,” which included “emergencies and last-minute
requests for service.” The locksmith-employee’s sporadic absenteeism disrupted the
employer’s ability to respond to last minute customer requests. Kazmierski v. Bonafide
Safe & Lock, Inc., 2016 U.S. Dist. LEXIS 170725 (E.D. Wis. Dec. 9, 2016).
Rejecting a motor vehicle clerk’s request for her employer to not terminate her for an
additional thirty to sixty days to see if her migraine medication would stop her from
having intermittent attendance at work. The court explained that it was uncertain whether
the employee’s medication would actually permit her to maintain a regular work schedule
after the additional leave, so the accommodation was not reasonable. Tegley v. Lancaster
Cnty., 2014 U.S. Dist. LEXIS 91637 (D. Neb. July 7, 2014).
Holding that no amount of intermittent leave would be a reasonable accommodation for a
11
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mammography technician with epilepsy. The employer attempted various
accommodations, “including reducing the brightness of lights, eliminating mold, and
rerouting strongly perfumed patients to other technicians.” Nevertheless, the technician
continued to have seizures at work, which prevented her from doing her job when she had
them. Olsen v. Capital Region Med. Ctr., 713 F.3d 1149 (8th Cir. 2013).
Holding that an employee’s request for “an open-ended schedule with the privilege to
miss workdays frequently and without notice, and to telecommute without manager
approval” was “unreasonable.” Fisher v. Vizioncore, Inc., 2011 U.S. App. LEXIS 14908
(7th Cir. July 20, 2011).
2.









B.

Accepting Intermittent Leave as a Reasonable Accommodation.

Stating in dicta that an employer’s policy of permitting its vice president “to work a
flexible schedule to accommodate her multiple sclerosis” was reasonable because she did
administrative work. Kazmierski v. Bonafide Safe & Lock, Inc., 2016 U.S. Dist. LEXIS
170725 (E.D. Wis. Dec. 9, 2016).
Denying an employer’s motion for summary judgment regarding a medical records
receptionist’s request for intermittent leave under the ADA as an accommodation due to
her anxiety and depression. The employee alleged that her employer “never engaged in
any dialogue with her about her possible leave arrangements, just documented her
absences.” The court found that “a reasonable juror could find from conflicting evidence
about the efforts of both parties to address [the employee’s] mental health problems that
the [employer], not [the employee], [wa]s responsible for the breakdown of the
interactive process to determine what reasonable accommodations she might require and
that the defendants made a hasty decision to ‘get rid’ of an employee who might need
such accommodation or had complained that she needed such accommodation.” Whitney
v. Franklin Gen. Hosp., 2015 U.S. Dist. LEXIS 51909 (N.D. Iowa Apr. 21, 2015).
Rejecting an employer’s motion for summary judgment on whether it was required to
provide an employee with a flexible start time to accommodate scheduling blood work
appointments for her disability, stating that this was a fact question for the jury as to
whether this accommodation would have been reasonable. Barnhart v. Regions Hosp.,
2014 U.S. Dist. LEXIS 5249 (D. Minn. Jan. 15, 2014).
Holding that it could be a reasonable accommodation to permit an employee to miss
approximately one day of work per month without a doctor’s note. Underwood v. Soc.
Sec. Admin., 2013 EEOPUB LEXIS 118 (EEOC 2013).
No-Fault Attendance Policies.
1.

No-Fault Attendance Policies May Need to Be Modified.

Many employers maintain so-called “no-fault” attendance policies, whereby employees
are allotted a certain number of absences within a designated timeframe, but after that number is
exceeded, employees will be disciplined for additional absences regardless of the reasons for the
missed work. Employers often favor these policies because they are easy for employees to
understand and simple to enforce.
Absent a showing of undue hardship, an employer may be required to modify its existing
attendance policy (no fault or otherwise) in order to reasonably accommodate disabled
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employees. 2016 EEOC Guidance. For example, an employer that requires all employees to
work from 9:00AM to 5:00PM may have to allow a disabled employee to adjust his or her arrival
and departure times to 10:00AM and 6:00PM if such an adjustment would accommodate the
employee’s disability and not disrupt the employer’s business operations. See 42 U.S.C. §
12111(9)(B). Additional accommodations may include, but are not limited to, allowing an
employee to take periodic breaks or use accrued leave time (paid or unpaid) for partial or full day
absences. See, e.g., E.E.O.C. v. Convergys Customer Mgmt. Group, Inc., 491 F.3d 790, 796-97
(8th Cir. 2007) (affirming jury verdict finding employee was entitled to an additional 15 minutes
to return from lunch break as a reasonable accommodation).
Nevertheless, as the court described in Dee v. Board of Regents, 2016 U.S. Dist. LEXIS
42262 (S.D. Ga. Mar. 30, 2016):
[The ADA] does not require an employer to automatically extend leave time.
Instead, it provides that an employer must modify its leave policy when extending
leave time is a reasonable accommodation. That is, this requirement is only
triggered when a plaintiff has established that he is entitled to additional leave
as a reasonable accommodation and a no-fault policy would otherwise prevent
additional leave. Moreover, the conditions mentioned in the guideline – another
effective accommodation and undue hardship – come into effect only after the
plaintiff has established that modifying the leave policy is a reasonable
accommodation. “Indeed, the enumerated conditions discuss an affirmative
defense and remedial measures – issues that arise only after the plaintiff
establishes liability.”
Id. at *22 (citing and quoting Hwang v. Kan. State Univ., 753 F.3d 1159, 1163-64 (10th Cir.
2014)). Because the plaintiff had failed to submit evidence that additional leave was a reasonable
accommodation, the court granted summary judgment in favor of the employer on the issue of
whether the employer’s alleged no-fault policy violated the ADA.
The EEOC takes the position that an employer’s inflexible application of a no-fault
attendance policy violates the ADA. EEOC Enforcement Guidance on Reasonable
Accommodation & Undue Hardship (Oct. 22, 2002). The following cases illustrate the EEOC’s
position:




EEOC v. UPS (settled July 2017). The EEOC sued UPS, alleging that its policy of
automatically discharging employees when they reached 12 months of leave, without
engaging in the interactive process violated the ADA. Julianne Bowman, the EEOC’s
Chicago District director, commented, “Having a multi-month leave policy alone does
not guarantee compliance with the ADA. Such a policy must also include the flexibility
to work with employees with disabilities who may simply require a reasonable
accommodation to return to work.” Under the proposed consent decree, UPS will pay $2
million to nearly 90 current and former UPS employees.
EEOC v. Sensient Natural Ingredients LLC (settled June 2017). The EEOC sued Sensient
for disability discrimination, alleging that Sensient discharged employees for surpassing
the company’s restrictive leave policy or were required to return to work without
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accommodations or restrictions. Sensient agreed to pay up to $800,000 to settle the suit.
EEOC v. Lowe’s (settled May 2016). The EEOC sued Lowe’s for terminating employees
and failing to provide them reasonable accommodations when their medical leaves of
absence exceeded the 180-day (and subsequently, 240-day) maximum leave policy.
Lowe’s agreed to pay $8.6 million to settle the suit.
EEOC v. Verizon Communications (settled July 2011). Verizon agreed to pay $20
million to settle an EEOC lawsuit alleging that it violated the ADA by denying hundreds
of employees’ accommodations of exceptions from its no-fault policy.
2.

Factors to Consider When Determining Whether Post-FMLA Absences (Or
Absences Not Covered by FMLA) Are Covered by the ADA and Must Be
Accommodated.

The Verizon settlement agreement provided the following questions to assist in an
analysis of intermittent leave under the ADA:








Does the employee have a mental or physical impairment that substantially limits one or
more major life activities as defined by the ADA, and for the period on and after January
1, 2009, as amended through the ADA Amendments Act of 2008?
Was the absence caused by the disability?
Did the employee (or someone else on the employee’s behalf) request through the
Company’s designated process, a period of time off from work due to a disability?
Have the employee’s absences been unreasonably unpredictable, repeated, frequent or
chronic?
Are the absences expected to be unreasonably unpredictable, repeated, frequent or
chronic?
Is the employer able to determine, from the request by or on behalf of the employee, or
through the interactive reasonable accommodation process, a definite or reasonably
certain period of time off that the employee would need because of a disability? and
Does the employee’s need for time off from work as a reasonable accommodation pose a
significant difficulty or expense for the employer’s business?

If all factors are met, the absence(s) must be considered “non-chargeable” and the
employee cannot be disciplined or terminated based on the absence. See EEOC Press Release,
Verizon to Pay $20 Million to Settle Nationwide EEOC Disability Suit (July 6, 2011).
In other words, by using these factors and the Verizon Consent Decree as guidance,
employers may have a better chance of avoiding liability for an attendance-based termination
under the ADA by showing that the employee’s attendance was and is expected to be
unreasonably unpredictable, repeated, frequent, or chronic. A properly drafted job description,
noting where appropriate the importance of predictable attendance, can be an employer’s first
defense in this regard.
Moreover, most federal circuit courts have held employers are generally permitted to
treat regular attendance as an essential element of most positions. Samper v. Providence St.
Vincent Med. Ctr., 675 F.3d 1233, 1238 (9th Cir. 2012); Brannon v. Luco Mop Co., 521 F.3d
843, 849 (8th Cir. 2008); Rios-Jimenez v. Principi, 520 F.3d 31, 42 (1st Cir. 2008); E.E.O.C. v.
14
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Yellow Freight Sys., Inc., 253 F.3d 943, 948-49 (7th Cir. 2001) (collecting cases); Lyons v.
Legal Aid Soc’y, 68 F.3d 1512, 1516 (2d Cir. 1995). This means employers do not necessarily
have to tolerate irregular and unreliable attendance, repeated tardiness, or excessive absenteeism.
See, e.g., Rask v. Fresenius Med. Care N. Am., 509 F.3d 466, 470-71 (8th Cir. 2007) (finding
employee was not entitled to take sudden, unscheduled absences as a reasonable
accommodation).
Nevertheless, regular attendance is not a per se essential function of all jobs. Courts are
more likely to find regular predictable attendance to be an essential job function where:








the job requires a level of specialization or creates other circumstances where it is
difficult to replace the employee;
the job requires performance at the place of employment;
the employment tasks are time sensitive;
the performance requires teamwork;
the work is critical, and failure to be present would adversely affect the entire company;
the number of available employees to cover absences in limited; and
the employer has strictly enforced its attendance policy — in other words, the employer
has a history of treating attendance as an essential job function.

Since each employee’s circumstances are unique, employers must review whether their
no-fault attendance policies need to be modified on a case-by-case basis.
REINSTATEMENT AFTER LEAVE.
A.

Employee Returned to Original Position.

At the end of an FMLA leave entitlement, an employer is required to reinstate the
employee to the same position or to a position, equivalent to that which the employee held when
leave commenced, with equivalent pay, benefits, and other terms and conditions of employment,
even if the employee has been replaced or his position has been restructured to accommodate his
absence. 29 C.F.R. § 825.214.
Although an employer may satisfy its FMLA obligations by offering the employee an
equivalent full-time position, this may run afoul of the ADA, which requires that the employee
be returned to his or her original position, subject to certain restrictions. If the employee is
unable to perform the same or equivalent position (even with reasonable accommodation)
because of a disability, the ADA could require the employer to make a reasonable
accommodation at that time (e.g., by allowing the employee to work part-time or by reassigning
the employee to a vacant position, barring undue hardship). 29 C.F.R. § 825.702(c)(4).
B.

Reassignment of Employee Due to Disability.
1.

Generally.

If an employee is unable to return to his or her original job but is able to perform another
job, the employer should work with the employee to determine whether a vacant position exists
for which the employee is qualified either with or without an accommodation. ADA, 42 U.S.C. §
12111(9) (listing reassignment to a vacant position as a reasonable accommodation). See also
15
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Green v. BakeMark USA, LLC, 2017 U.S. App. LEXIS 5488, *10 (6th Cir. Mar. 27, 2017) (a
reasonable accommodation may include reassignment to a vacant position).
The Eighth Circuit explains the requirements for reassignment to be appropriate as the
following:
[I]n certain situations, reassignment to a vacant position can be a reasonable
accommodation, where the employee can perform the essential functions of the
new position. Reassignment is not required of employers in every instance,
however, and is ‘an accommodation of last resort’ when the employee cannot be
accommodated in his existing position. In the case of a reassignment, the
employer is not required to create a new position or move other employees from
their jobs in order to open up a position. Rather, assignment to another position is
a required accommodation only if there is a vacant position for which the
employee is otherwise qualified.
Minnihan v. Medicom Communs. Corp., 779 F.3d 803, 814 (8th Cir. 2015) (citations omitted)
(holding that reassignment to a vacant position was a reasonable accommodation because the
employee could not fulfill the driving essential function of his previous position with or without
a reasonable accommodation). Employers are also not required to promote an employee as a
reassignment. Kallail v. Alliant Energy Corporate Servs., 691 F.3d 925 (8th Cir. 2012).
Other circuits agree with the Eighth Circuit’s basic requirements for reassignment. See
Crano v. Graphic Packaging Corp., 2003 U.S. App. LEXIS 11286 (10th Cir. 2003) (reassignment
is available to current employees, not applicants or former employees); Waltherr-Willard v.
Mariemont City Sch., 2015 U.S. App. LEXIS 2323 (6th Cir. 2015) (employer is not required to
move other employees to create a vacancy); Curry v. Dep’t of Veteran Affairs, 2013 U.S. App.
LEXIS 10134 (11th Cir. 2013) (employer is not required to promote an employee for purposes of
reassignment); McBride v. BIC Consumer Prods., 583 F.3d 92 (2d Cir. 2009) (employer has no
duty to reassign employee to a position for which they are unqualified).
Even if there is not a vacancy for an equivalent position, employers must also consider
lower-level vacancies for reassignment. Stern v. St. Anthony’s Health Ctr., 788 F.3d 276 (7th
Cir. 2015) (demotions are possible reassignments when there is no equivalent position vacancy,
even though no equivalent or lower-level vacancies existed for the plaintiff).
The Supreme Court has also held that although it would “ordinarily be unreasonable” to
require employers to modify seniority practices to reassign an employee with a disability, an
employer may be required to make such a modification where seniority is not an expected right.
The requirement to modify seniority practices may be appropriate where the employer retains
“the right to change the seniority system unilaterally [and] exercises that right fairly frequently,
reducing employee expectations that the system will be followed” or the employer’s seniority
practices already have exceptions so that “one further exception is unlikely to matter.” U.S.
Airways, Inc. v. Barnett, 535 U.S. 391 (2002).
2.

Priority of Candidates for Open Positions.

Presently, the employer’s obligation to reassign an employee who can no longer perform
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her original job depends on the circuit. Some circuits permit an employer to require an employee
with a disability to compete with other candidates for an open position, while others do not.
In the Eighth Circuit, employers are not required “to reassign a qualified disabled
employee to a vacant position when such a reassignment would violate a legitimate
nondiscriminatory policy of the employer to hire the most qualified candidate.” Huber v. WalMart Stores, Inc., 486 F.3d 480, 483 (8th Cir. 2007). Under Huber, employers must only provide
reassignment as a reasonable accommodation if the employee is otherwise qualified for the
vacant position and such reassignment does not contravene the employer’s policies on hiring.
The Eighth Circuit explained the ADA “is not an affirmative action statute” and “only requires
[the employer] to allow [the disabled employee to compete for the job, but does not require [the
employer]] to turn away a superior applicant.” See also EEOC v. St. Joseph’s Hosp., Inc., 842
F.3d 1333 (11th Cir. 2016) (following Eighth Circuit’s approach to reassignment and holding
“the ADA does not automatically mandate reassignment without competition.”)
On the contrary and in contradiction with the Eighth Circuit, the Seventh Circuit has
stated that "the ADA does indeed mandate that an employer appoint employees with disabilities
to vacant positions for which they are qualified, provided that such accommodations would be
ordinarily reasonable and would not present an undue hardship to that employer." EEOC v.
United Airlines, Inc., 693 F.3d 760, 761 (7th Cir. 2012). Like the EEOC, the Seventh Circuit
does not require the disabled employee to be the best qualified individual. 2016 EEOC Guidance,
at “Reassignment.” Instead, the disabled employee must only possess the prerequisite skills,
education or experience for position. If the disabled employee possesses the prerequisite
qualifications, the employer’s obligation to reassign the disabled individual is mandatory and the
disabled individual does not need to apply for the vacant position.
A recent case from the Seventh Circuit confirmed that an employer is not required to
reassign an employee to a position that would have been a promotion for which the employee
was not the most qualified applicant. Brown v. Milwaukee Bd. of Sch. Dirs., 855 F.3d 818 (7th
Cir. 2017). In Brown, the employee was an assistant principal in the Milwaukee Public Schools.
She injured her knee while dealing with an unruly student, requiring surgery, and she took a
three-year leave of absence for which she was entitled. Her doctor said that she could return to
work as long as she did not have contact with unruly students. This permanent restriction
resulted in the employee’s inability to take most of the school district jobs. The Seventh Circuit
found that the employee was not qualified to perform the essential functions of her assistant
principal position or four vacant positions in light of her doctor’s restriction. In addition, the
court found that the employee was not entitled to the fifth vacant position because it would have
been a promotion. Thus, the court held that no reasonable accommodation was possible.
KEEPING AN EMPLOYEE’S JOB OPEN AT THE END OF LEAVE.
A.

Generally.

Under the FMLA, an employer is not required to hold a position open if an employee
cannot return to work once FMLA leave is exhausted. But, the employer should consider
whether the employee might be considered a qualified disabled employee entitled to a reasonable
accommodation (including reassignment to a vacant position) before terminating the employee
due to his or her failure to return from leave.
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B.

Additional Leave under the ADA.

Once the 12 weeks of FMLA leave is exhausted, an employee who is able to work can be
ordered to return to work or accept light duty work. If the employee cannot work, the employer
must consider whether the employee is disabled under the ADA, and if so, whether an
accommodation is possible.
1.

Assessing Leave Lengths and Options.

According to the EEOC’s enforcement guidance,
Under the ADA, an employee who needs leave related to his/her disability is
entitled to such leave if there is no other effective accommodation and the leave
will not cause undue hardship. An employer must allow the individual to use any
accrued paid leave first, but, if that is insufficient to cover the entire period, then
the employer should grant unpaid leave. An employer must continue an
employee's health insurance benefits during his/her leave period only if it does so
for other employees in a similar leave status. As for the employee's position, the
ADA requires that the employer hold it open while the employee is on leave
unless it can show that doing so causes undue hardship. When the employee is
ready to return to work, the employer must allow the individual to return to the
same position (assuming that there was no undue hardship in holding it open) if
the employee is still qualified (i.e., the employee can perform the essential
functions of the position with or without reasonable accommodation).
If it is an undue hardship under the ADA to hold open an employee's position
during a period of leave, or an employee is no longer qualified to return to his/her
original position, then the employer must reassign the employee (absent undue
hardship) to a vacant position for which s/he is qualified.
See EEOC Enforcement Guidance: Reasonable Accommodation and Undue Hardship Under the
Americans with Disabilities Act, Question No. 21 (Oct. 17, 2002) (emphasis added). As you can
see, the “undue hardship” analysis is particularly important when addressing whether leave is a
reasonable accommodation.
The EEOC Guidance offers the following examples:
Example A—An employee with an ADA disability needs 13 weeks of leave for
treatment related to the disability. The employee is eligible under the FMLA for
12 weeks of leave (the maximum available), so this period of leave constitutes
both FMLA leave and a reasonable accommodation. Under the FMLA, the
employer could deny the employee the thirteenth week of leave. But, because the
employee is also covered under the ADA, the employer cannot deny the request
for the thirteenth week of leave unless it can show undue hardship. The employer
may consider the impact on its operations caused by the initial 12-week absence,
along with other undue hardship factors.
Example B—An employee with an ADA disability has taken 10 weeks of FMLA
leave and is preparing to return to work. The employer wants to put her in an
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equivalent position rather than her original one. Although this is permissible
under the FMLA, the ADA requires that the employer return the employee to her
original position. Unless the employer can show that this would cause an undue
hardship, or that the employee is no longer qualified for her original position
(with or without reasonable accommodation), the employer must reinstate the
employee to her original position.
Example C—An employee with an ADA disability has taken 12 weeks of FMLA
leave. He notifies his employer that he is ready to return to work, but he no longer
is able to perform the essential functions of his position or an equivalent position.
Under the FMLA, the employer could terminate his employment, but under the
ADA the employer must consider whether the employee could perform the
essential functions with reasonable accommodation (e.g., additional leave, parttime schedule, job restructuring, or use of specialized equipment). If not, the ADA
requires the employer to reassign the employee if there is a vacant position
available for which he is qualified, with or without reasonable accommodation,
and there is no undue hardship.
Id. (footnotes omitted).
Decisions about what an employer can do to reasonably accommodate an employee
cannot be made in isolation. The employee must be consulted and involved in the process – i.e.,
engaging the “interactive process.” Id., FAQ No. 2 (“The employer and the individual with a
disability should engage in an informal process to clarify what the individual needs and identify
the appropriate reasonable accommodation.”).
Employers should communicate with employees both during FMLA and after FMLA. In
a recent presentation, EEOC Commissioner Chai Feldblum emphasized the importance of
engaging the employee early on in their leave and maintaining regular contact with and them to
assess the continued need for leave or a different workplace accommodation.
Given the importance of the “undue hardship” analysis, employers should assess the
relevant factors early in the process. With regard to leave, employers generally conduct the
undue hardship analysis only after the employee has exhausted FMLA leave and is requesting
additional leave as an accommodation. Cmmr. Feldblum noted that employers have the
flexibility as early as “day one” of an employee’s FMLA leave to assess whether the absence
constitutes an undue hardship.
2.

No End Date for Leave Can Be An Undue Burden.

With regard to leave as an “undue hardship,” the failure of the employee to provide a
return date in certain circumstances is evidence of an undue hardship. According to the EEOC
Guidance, “if an employer is able to show that the lack of a fixed return date causes an undue
hardship, then it can deny the leave.” Thus, “undue hardship will derive from the disruption to
the operations of the entity that occurs because the employer can neither plan for the employee’s
return nor permanently fill the position.” The Guidance offers the following examples:
Example A—An experienced chef at a top restaurant requests leave for treatment
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of her disability but cannot provide a fixed date of return. The restaurant can show
that this request constitutes undue hardship because of the difficulty of replacing,
even temporarily, a chef of this caliber. Moreover, it leaves the employer unable
to determine how long it must hold open the position or to plan for the chef's
absence. Therefore, the restaurant can deny the request for leave as a reasonable
accommodation.
Example B—An employee requests eight weeks of leave for surgery for his
disability. The employer grants the request. During surgery, serious complications
arise that require a lengthier period of recuperation than originally anticipated, as
well as additional surgery. The employee contacts the employer after three weeks
of leave to ask for an additional ten to fourteen weeks of leave (i.e., a total of 18
to 22 weeks of leave). The employer must assess whether granting additional
leave causes an undue hardship.
See EEOC Enforcement Guidance: Reasonable Accommodation and Undue Hardship Under the
Americans with Disabilities Act, Question No. 44 (Oct. 17, 2002).
Additionally, some courts have held the lack of a fixed date is not reasonable, or amounts
to a request for indefinite leave. For example, in Robert v. Bd. of Cnty. Comm’rs of Brown
Cnty., 691 F.3d 1211 (10th Cir. 2012), the court held that an employee on ADA leave must
provide employer with reasonable estimate of when he will be able to return to full duty.
Likewise, in Silva v. City of Hidalgo, Texas, 575 Fed. Appx. 419 (5th Cir. 2014), the absence of
a return date was tantamount to a request for indefinite leave, which was unreasonable.
3.

Lengthy Leaves Can Be Unreasonable.

On September 20, 2017, the Seventh Circuit affirmed that a multi-month leave of absence
was beyond the scope of a reasonable accommodation under the ADA. Severson v. Heartland
Woodcraft, Inc., 872 F.3d 476 (7th Cir. 2017), cert. denied __ U.S. __ (Apr. 2, 2018). The
plaintiff employee took a 12-week FMLA leave for serious back pain. On the last day of leave,
the employee had back surgery for which he needed an additional two or three months of leave.
The employee requested more leave, but his employer discharged him. The court held that a
multi-month leave of absence was unreasonable because “a medical leave spanning multiple
months does not permit the employee to perform the essential functions of his job.” The court
added that the “[i]nability to work for a multi-month period removes a person from the class
protected by the ADA.”
Moreover, the Tenth Circuit suggests that a leave of absence longer than six months is
almost never a reasonable accommodation. Specifically, in Hwang v. Kan. State Univ., 753 F.3d
1159 (10th Cir. 2014), the plaintiff was an assistant professor who was a good instructor, but
having quite a difficult year. After signing a one-year contract to teach but before fall classes
started, she received news that she had cancer and required treatment. She requested and was
granted a six-month leave of absence. As that leave period drew to a close and spring semester
was about to begin, she asked for more time off, promising to return by the summer term.
However, the University’s inflexible leave policy limited employees to no more than six months
of leave. When the plaintiff could not return, the University terminated her employment. The
plaintiff sued, complaining that denying her more than six months’ leave violated the
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Rehabilitation Act, which is identical in all respects to the ADA.
The trial court quickly dismissed the plaintiff’s legal claims and the Tenth Circuit agreed
with the dismissal. According to the Tenth Circuit, if an employee needs a “brief” absence from
work, it may be “legally required,” so that the employee can perform his or her essential job
duties. However, according to the Tenth Circuit, anything longer likely is not defensible:
It perhaps goes without saying that an employee who isn’t capable of working for
so long isn’t an employee capable of performing a job’s essential functions — and
that requiring an employer to keep a job open for so long doesn’t qualify as a
reasonable accommodation. After all, reasonable accommodations — typically
things like adding ramps or allowing more flexible working hours — are all about
enabling employees to work, not to not work.
Id. at 1161-62. (citing, inter alia, 42 U.S.C. § 12111(9)) (emphasis added).
The question becomes: how do employers distinguish between a legally-required “brief”
respite and a leave period that is “so long” that it is not legally required? The Tenth Circuit
articulated three factors courts should examine: (1) the essential duties in question, (2) the nature
and length of the leave sought, and (3) the impact on fellow employees. For example, “taking
extensive time off may be more problematic, say, for a medical professional who must be
accessible in an emergency than a tax preparer who’s just survived April 15.” Id. at 4-5.
In fact, the court suggested that it would be difficult (if not impossible) for the ADA to
require a leave of absence longer than six months, noting that “[t]he Rehabilitation Act seeks to
prevent employers from callously denying reasonable accommodations that permit otherwise
qualified disabled persons to work — not to turn employers into safety net providers for those
who cannot work.” Id. at 1162.
The court next looked to the EEOC’s guidance, which provides that employers must
modify their existing policies for qualified disabled employees in certain instances:
If an employee with a disability needs additional unpaid leave as a reasonable
accommodation, the employer must modify its "no-fault" leave policy to provide
the employee with the additional leave, unless it can show that: (1) there is
another effective accommodation that would enable the person to perform the
essential functions of his/her position, or (2) granting additional leave would
cause an undue hardship. Modifying workplace policies, including leave policies,
is a form of reasonable accommodation.
Id. (quoting EEOC Enforcement Guidance) (emphasis added). According to the court, the
question posed by the EEOC’s guidance was: “When is a modification to an inflexible leave
policy legally necessary to provide a reasonable accommodation.” Id. (emphasis in original).
The Tenth Circuit rejected the plaintiff’s suggestion that the EEOC guidance required
employers to “always” modify an inflexible policy unless one of the two enumerated conditions
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is met. According to the court, “these two enumerated conditions come into play only after it’s
clear that the leave policy modification is a reasonable accommodation necessary to ensure the
employee can perform his essential job functions.” Id. at 7 (emphasis in original). Thus, no
policy modification is legally required unless the additional leave is (1) “reasonable” and (2)
“necessary to ensure the employee can perform his essential job functions.” Id.
The Tenth Circuit even managed to use the EEOC’s Guidance to support its finding that
more than six months of leave was not a reasonable accommodation:
The [EEOC] expressly states [in its enforcement guidance on reasonable
accommodations] that an employer does not have to retain an employee unable to
perform her essential job functions for six months just because another job she
can perform will open up then. An employer doesn’t have to do so much, the
EEOC says, “because six months is beyond a reasonable amount of time” . . .
Here then the EEOC seems to agree with our conclusion that holding onto a nonperforming employee for six months just isn’t something the Rehabilitation Act
ordinarily compels.
Id. at 1163 (emphasis added). But, because the court used the modifier “ordinarily,” it seemed to
leave the door open that, in certain cases, more than six months of leave may be legally required.
Finally, the court suggested that an “inflexible” leave policy actually tends to protect the
rights of the disabled, reasoning that these policies ensure that “disabled employees’ leave
requests aren’t secretly singled out for discriminatory treatment, as can happen in a leave system
with fewer rules, more discretion and less transparency.” The court cited the Supreme Court’s
decision in US Airways, Inc. v. Barnett, 535 U.S. 391 (2002), which extolled the benefits of
“seniority systems,” including those set forth in a collective bargaining agreement. Inflexible
policies may be unlawful where: (a) they provide too little leave to “provide accommodation
enough for employees who are capable of performing their jobs’ essential functions with just a
little more forgiven absence” or (b) they are not consistently enforced, so that “other employees
are routinely granted dispensations that disabled employees are not.” After finding that six
months of leave was sufficient and that the plaintiff alleged no disparate application of the policy
by the University, the court held that the University’s six-month leave policy is “more than
sufficient to comply with the Act in nearly any case.” Again, though, use of the modifier
“nearly” denotes that six months of leave may not be sufficient in every case. That is, the Tenth
Circuit seems to suggest that there may be instances in which an employer must modify (or grant
exceptions to) an inflexible maximum leave policy.
The Tenth Circuit’s decision in Hwang is valuable because it provides guidance
regarding how much leave employers must give to their employees before termination becomes
an option. In short, according to the Tenth Circuit, a six-month leave of absence will almost
always satisfy the requirements of the ADA/Rehabilitation Act. Nevertheless, this is the opinion
of one appellate court (covering the states of Colorado, Kansas, New Mexico, Oklahoma, Utah,
Wyoming). Other circuit courts have not squarely addressed this issue, and courts in other
circuits may reach a different result.
4.

Eighth Circuit Case Law: Violating the ADA for Failing to Consider
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Additional Leave or Other Possible Accommodations.
In the Eighth Circuit, two recent cases demonstrate that employers may violate the ADA
if they fail to consider additional leave or other possible accommodations after an employee
exhausts employer-provided leave. In Gregor v. Polar Semiconductor, Inc., 2013 U.S. Dist.
LEXIS 19355 (D. Minn. Feb. 13, 2013), Judge Doty denied the employer’s motion for summary
judgment with respect to the employee’s accommodation claim, noting that the employer
terminated the employee “retroactively . . . once his short-term disability benefits lapsed.”
Indeed, the record showed that the termination predated any discussions regarding
accommodations or reassignment. Judge Doty also noted that the employer failed to consider
reassigning the employee to a vacant position as part of an accommodation. Even though the
employee seemed “disinterested” in applying for new positions with the employer, the court
noted that the employer “did not engage in any discussion regarding reassignment until after it
terminated [the employee].” This was important because, after his termination, the employee lost
access to the employer’s intranet in order to more easily apply for jobs.
Next, in Leneau v. DCI Plasma Center of Duluth, LLC, 2012 U.S. Dist. LEXIS 131852
(D. Minn. Sept. 17, 2012), Judge Tunheim similarly denied the employer’s motion for summary
judgment with respect to the plaintiff’s claim that the employer failed to provide her with a
reasonable accommodation of “returning to work part time after an additional leave of absence.”
With regard to the additional leave accommodation, the court noted that the employee “was not
even given an opportunity to talk to [her employer] about whether additional time off work
would be a reasonable accommodation.”
While none of these cases addressed a situation where the employer had a maximum
leave policy, courts in the Eighth Circuit may agree with the Tenth Circuit’s reasoning that a
maximum leave policy is valid unless (a) it provides an “unreasonably short” leave period (e.g.,
“may not provide accommodation enough for employees who are capable of performing their
essential functions with just a little more forgiven absence”) or (b) the maximum leave policy is
really a sham and “other employees are routinely granted dispensations that disabled employees
are not.” However, in light of the EEOC’s current enforcement policy as well as the fact that no
court in the Eighth Circuit has adopted the Seventh Circuit or the Tenth Circuit’s analysis,
employers should remain committed to the ADA’s interactive process at the end of a leave of
absence in order to determine whether accommodation (including additional leave, reassignment,
or other possible accommodations) is possible.
ALTERNATIVES TO LEAVE.
Even if leave is unavailable for whatever reason, there are alternatives that the employer
may have to consider.
A.

Reasonable Periods of Part-Time Status.

If an employee needs to work part-time (a reduced schedule leave) after returning to his
or her same job, the employee is entitled under the FMLA to have group health plan coverage
maintained for the remainder of their FMLA leave entitlement, notwithstanding an employer
policy that part-time employees do not receive health insurance. This employee would be entitled
under the ADA to reasonable accommodations to enable the employee to perform the essential
functions of the part-time position. Ralph v. Lucent Techs., Inc., 135 F.3d 166 (1st Cir. 1998)
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(court upholds preliminary injunction requiring four-week trial return to part-time work for
employee recovering from PTSD).
In addition, because the employee is working a part-time schedule as a reasonable
accommodation required by the ADA, the employer could not take advantage of the FMLA’s
provision allowing temporary assignment to a different alternative position for individuals
requiring part-time work or other intermittent leave.
Once the employee has exhausted his or her remaining FMLA leave entitlement while
working the reduced (part-time) schedule, the employer must continue the schedule only if the
employee is a qualified individual with a disability under the ADA and is unable to return to the
same full-time position at that time, and the part-time schedule does not create an undue hardship
for the employer. When the FMLA leave expires, the employee would be entitled only to those
employment benefits ordinarily provided by the employer to part-time employees. 29 C.F.R. §
825.702(c)(3).
B.

Schedule Changes and Flexible Work Arrangements.

Reasonable accommodations include adjustments or changes to the workplace, such as:
providing devices or modifying equipment, making workplaces accessible, restructuring jobs,
modifying work schedules and policies, and providing qualified readers or sign language
interpreters. An employer can provide any of these types of reasonable accommodations, or a
combination of them, to permit an employee to remain in the workplace.
For example, an employee with a disability who needs to use paratransit asks to work at
home because the paratransit schedule does not permit the employee to arrive before 10:00 a.m.,
two hours after the normal starting time. An employer may allow the employee to begin his or
her eight-hour shift at 10:00 a.m., rather than granting the request to work at home, if this would
work with the paratransit schedule.
C.

Offer of Modified Work or a Restructured Job (“Light Duty”).

While light-duty work may be a reasonable accommodation under the ADA, the FMLA
prohibits an employer from forcing an employee to take a light-duty assignment in lieu of leave
under the FMLA. 29 C.F.R. § 825.220(d); see also Light Duty, FMLA Op. 17 (Nov. 15, 1993).
An employee may insist on taking an FMLA leave if he or she is eligible for such treatment.
There is no FMLA prohibition against offering a light-duty assignment. If an employee accepts
an employer's offer of a light-duty assignment in lieu of leave, the employee's time spent
performing the light-duty assignment is not counted as time spent on leave under the FMLA.
An employer may – but is not necessarily required, in all instances, to – offer a light-duty
position as a reasonable accommodation under the ADA. See 29 C.F.R. § 825.702(d)(1); see also
Artis v. Palos Cmty. Hosp., 2004 U.S. Dist. LEXIS 20150 (N.D. Ill. Sept. 22, 2004) (employee
may take a light duty position instead of leave under the FMLA, but an employer cannot require
light duty in lieu of such leave); Roberts v. Owens-Illinois, Inc., 2004 U.S. Dist. LEXIS 8534
(S.D. Ind. May 14, 2004) (employer did not violate the FMLA when it failed to inform employee
that her light duty position counted toward her FMLA leave because employee was not
prejudiced by not knowing since she could not perform her job duties at the end of her 12 weeks
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of FMLA leave). An employer may be required to restructure a job to provide light-duty work
only if the more demanding duties are not essential functions of the position. An employer need
not create a special job for an employee with a disability, and need not abandon essential
functions of the job.
But, employers must engage in the interactive process with employees when they return
from leave if it appears that a reasonable accommodation may be needed. For example, the
EEOC sued Wesley Health System, LLC in July 2017 for failing to engage in the interactive
process with an employee who returned from work after a three-month leave. The employee
returned to work after the leave with a release from her doctor that said she could work full duty,
but with a heavy-lifting restriction. Even though the employee presented the release, her
employer discharged her due to the restriction without engaging in the interactive process. EEOC
v. Wesley Health Sys., LLC d/b/a Merit Health Wesley f/k/a Merit Health, Case No. 2:17-CV126-KS-MTP, Compl. filed on July 25, 2017 in the United States District Court for the Southern
District of Mississippi, Eastern Division.
In addition, it generally has been held that there is no duty for an employer to create a
light-duty position as a reasonable accommodation when one is not available. Yet, reassignment
to a vacant light-duty position may be a reasonable accommodation in certain circumstances,
and, in some cases, it may be more preferable to the employer than other alternative
accommodations that the disabled employee might seek. See Hoeft v. Ford Motor Co., 2017 U.S.
Dist. LEXIS 48818, at *9-10 (E.D. Mich. Mar. 31, 2017) (although reasonable accommodation
may include reassignment to vacant light-duty position, it would not require employer to create
light-duty position or convert temporary light-duty position into permanent position).
In viewing these two statutory treatments in combination, where an employee’s medical
condition qualifies as a “serious health condition” under the FMLA in addition to a "disability"
under the ADA, an employer may not have the option of refusing the employee's request for
leave and opt for an alternative reasonable accommodation even if leave would constitute an
undue hardship. See EEOC Fact Sheet, “The Family and Medical Leave Act, the Americans with
Disabilities Act and Title VII of the Civil Rights Act of 1964” (Nov. 1995), Q. 18.

25

© 2018 Felhaber Larson

502

Record Retention Best Practices to
Decrease your Company’s Risks – from
Policies, Procedures Technology
Teresa M. Thompson
Fredrikson & Byron PA
Minneapolis

Employment Law Institute – May, 2018

TABLE OF CONTENTS
Page
I.

INTRODUCTION .............................................................................................................. 1

II.

WHY PROPER RECORD RETENTION MATTERS....................................................... 1
A.
Benefits of Implementing a Document Retention Process ............................... 1
B.
Consequences of Poor Document Retention ....................................................... 2

III.

MORE ON POLICIES AND PROCEDURES ............................................................... 5
A.
Document Retention Policies ............................................................................... 5
B.
Auto-Destruct Policies .......................................................................................... 9
C.
Electronic Records Retention ............................................................................ 11
D.
An Unexpected Potential Pitfall – Supervisor Files ......................................... 14
E.
HRIS - Human Resources Information Systems.............................................. 15

IV.

LITIGATION HOLDS AND PRESERVATION OBLIGATIONS WHEN
PLACED ON NOTICE OF AN EMPLOYMENT CLAIM. ............................................ 16
A.
When are you on notice? .................................................................................... 16
B.
What is reasonably anticipated? ....................................................................... 16
C.
What must you do once on notice? .................................................................... 17
D.
Identify documents and ESI that are potentially relevant to
threatened litigation ............................................................................................ 18
E.
The End of the Duty: Release/Removal ........................................................... 19

i

Record Retention Best Practices to Decrease Your Company’s Risks:
Policies, Procedures, Technology
Teresa M. Thompson, Esq.
Fredrikson & Byron, P.A.
Employment and Labor Law Group
(612) 492-7347
tthompson@fredlaw.com
I.

INTRODUCTION

Most of you probably have a process in place for managing retention of certain personnel
records. But do you have an effective document retention policy and procedure? For example,
does your document retention policy address what to do with relevant employee data when
placed on notice of a potential employment claim, or how long to retain data from an employee’s
computer or email after leaving the company? Have you coordinated your policies and practices
between legal, HR and IT professionals, and managers and supervisors? Do you have an autodestruct process in place? Have you thought through how to address litigation holds? Document
retention and destruction issues are becoming more troubling for companies of all sizes. A
proactive and practical approach to document retention and destruction can go a long way to
decrease risk and save your organization money.
II.

WHY PROPER RECORD RETENTION MATTERS

The answer is easy – proper record retention will save you money and decrease your risks.
Employers face a myriad of consequences for failing to maintain proper employment and other
records. Statutory penalties include both civil and criminal fines. There are also harsh
consequences when an employee sues an employer under discrimination, wage and hour, and
pension laws and the employer has failed to keep proper records. Consequently, even though it
will take time and money to implement and follow a records retention system, it will result in
savings in the long run.
A.

Benefits of Implementing a Document Retention Process

A document retention policy provides employees rules for how to manage company
information, including, electronic files, emails, or other “hard copy” documents. Why is
a document retention policy important?
1.

Good records provide a written history.

2.

Most employers will encounter the need to produce documentation about
an employee’s history.
a.

It helps to ensure consistent use of company policy.

b.

Employers can use the records to defend against discrimination
and negligence claims. Juries overwhelmingly report that good
1

documentation supporting an employment decision is a key factor
in verdicts favoring an employer, and that the absence of good
documentation can result in a verdict in favor of the employee.
c.

3.

4.
B.

Employers can use the records to establish affirmative defenses to
a sexual harassment claim when the employee is the alleged
harasser. For example, an employer may use a written warning
given to an employee for making offensive comments to show it
took corrective action once it became aware of the behavior.

Employers can use the records to develop new programs or assess the
effectiveness of existing programs. Some examples include:
a.

An employer develops a safety program that rewards employees
for each month they do not have a work-related injury resulting in
missing time from work.

b.

An employer develops an attendance award program that rewards
Employees for “perfect” yearly attendance.

It will ensure compliance with federal and state record retention laws.

Consequences of Poor Document Retention
1.

Under both federal and state law, there are a variety of civil and criminal
penalties for failure to maintain proper documentation. Some examples
include:
a.

Under OSHA, employers can be fined up to $7,000 for each
violation of the Act or a rule or regulation.

b.

Under Minnesota law, an employer may be fined up to $1,000 for
each failure to maintain payroll-related records, and the employer
may be found guilty of a misdemeanor.

c.

Under the FLSA, employers who willfully violate the Act may be
fined not more than $10,000, or imprisoned upon the second
offense for not more than six months, or both.

2.

Government contractors may lose future work.

3.

There are also multiple consequences of poor records retention in lawsuits.
a.

Lack of documentation may preclude an employer’s ability to
successfully prevail on summary judgment or the employer may
have the burden of disproving damages calculated by the plaintiff –
essentially shifting the burden of proof.
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Examples:
1)

ERISA
In Combs v. King, Trustees of several health and retirement
trusts sued an employer for deficiencies in contributions to
the funds under a union contract. The Eighth Circuit Court
of Appeals held that the employer had a duty under ERISA
to maintain records of the hours worked by its employees in
order to enable them to determine the accuracy of
contributions to the funds. Since the employer failed to
maintain such records, the court held that the employer had
the burden of disproving the Trustee’s calculation of
damages. See Combs v. King, 764 F.2d 818 (8th Cir. 1985).

2)

FLSA
In Anderson v. Mt. Clemens Pottery Co., 328 U.S. 680,
688 (1946) the United States Supreme Court discussed the
type of documentation required by the FLSA and the
penalty for failure to maintain the documents. In finding
for the employee, the Court stated,
“When the employer has kept proper and accurate records
the employee may easily discharge his burden by securing
the production of those records. But where the employer's
records are inaccurate or inadequate and the employee
cannot offer convincing substitutes a more difficult
problem arises. The solution, however, is not to penalize
the employee by denying him any recovery on the ground
that he is unable to prove the precise extent of
uncompensated work. Such a result would place a
premium on an employer's failure to keep proper records in
conformity with his statutory duty; it would allow the
employer to keep the benefits of an employee's labors
without paying due compensation as contemplated by the
Fair Labor Standards Act. In such a situation we hold that
an employee has carried out his burden if he proves that he
has in fact performed work for which he was improperly
compensated and if he produces sufficient evidence to
show the amount and extent of that work as a matter of just
and reasonable inference. The burden then shifts to the
employer to come forward with evidence of the precise
amount of work performed or with evidence to negate the
reasonableness of the inference to be drawn from the
employee's evidence. If the employer fails to produce such
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evidence, the court may then award damages to the
employee, even though the result be only approximate.”
b.

Liability for spoliation of evidence.
Where an employer acted in bad faith or intentionally destroyed
records, the judge, jury, or hearing officer may infer that the
destroyed records would have been unfavorable to the employer
and would have aided the employee in his or her claim. In
litigation, to prove spoliation, the opposing party must show:
 The documents were under the employer’s control,
 The documents must have been intentionally destroyed and

not as part of a routine. Note: an employer must show that
its routine did not violate federal or state records retention
requirements,
 The destroyed evidence is relevant or it would have been

foreseeable that it would later be discoverable.
This is not a high standard to meet and the consequences for
spoliation can be severe. For example:
Adverse Inferences
Zubulake v. UBS Warburg, LLC, 229 F.R.D. 422 (S.D.N.Y.
2004.) Defendant took steps to impose a litigation hold. However,
employees deleted e-mails relevant to the litigation and failed to
produce numerous e-mails that it had retained. The Court gave the
jury an adverse inference instruction as to the deleted emails. The
Court further ordered that Defendant pay the costs of any
additional discovery caused by the late production of email, as well
as the costs of the motion. (The case ultimately resulted in a $29.3
million jury verdict.)
Union Pump v. Centrifugal Technology, 2010 U.S. App. LEXIS
25761 (5th Cir. Dec. 16, 2010). Defendant deleted emails using
memory-wiping software before a court-appointed special master
could analyze Defendants’ computers. The district court instructed
the jury that “it may infer that the evidence destroyed would have
been unfavorable to Defendants if it determined that the evidence
was in the control of the defendants, that they had an obligation to
preserve it, that the destroyed evidence was relevant to the
litigation, and that the evidence was destroyed intentionally and in
bad faith.” The 5th Circuit upheld the jury instruction.
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Sanctions
Victor Stanley, Inc. v. Creative Pipe, Inc., 2011 U.S. Dist. LEXIS
156673 (D. Md. Jan. 24, 2011). Defendant “engaged in a cat and
mouse game to hide harmful ESI from production during
discovery, repeatedly trying to stall and prevent VSI from
discovering evidence . . . .”. The Court ordered the Defendants to
pay “Plaintiff’s attorney’s fees and costs associated with all
discovery that would not have been un[der]taken but for
Defendants’ spoliation, as well as the briefings and hearings
regarding Plaintiff’s Motion for Sanctions. This is because the
effects of spoliation are not limited to a party’s efforts to discover
and to prove the spoliation and its scope. Rather, the willful loss
or destruction of relevant evidence taints the entire discovery and
motions practice. Therefore, the Court Order clearly stated that
Defendants’ sanctions encompass all fees associated with ‘all
discovery’ efforts that Plaintiff made because of Defendants’
spoliation.” The judge ordered that Defendant be imprisoned for
two years unless he paid to Plaintiff all attorney fees and costs.
This amount totaled over $1 million dollars
Green v. Blitz, 2011 U.S. Dist. LEXIS 20353 (E.D. Tex. Mar. 1,
2011). During discovery, Defendant charged a single employee
with collecting documents relevant to the litigation. The employee
did not do any “electronic word searches for emails, or talk with
the IT department regarding how to search for electronic
documents.” The Court ordered Defendant to pay $250,000 in
civil contempt sanction to Plaintiff to “compensate the plaintiff for
losses sustained due to [Defendant’s] multiple discovery
violations.”
III.

MORE ON POLICIES AND PROCEDURES
A.

Document Retention Policies

In the past, document retention issues were mainly addressed by Human Resources
(personnel documents) or accounting (financial documents). But now, employers need to
think about document retention more broadly. It is not enough to have a retention
schedule for “standard” personnel documents, such as I-9’s, payroll, or application
information. The best plan of action is to identify and then bring together the
stakeholders involved in document retention – this usually includes Human Resources,
IT, Legal and Accounting – to craft and implement an effective and enforceable
document retention policy.
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1.

Developing the Document Retention Policy.
Drafting an effective document retention policy involves a number of key
factors, including: identifying the information to be retained or disposed
of, determining where the information is stored/located on your systems,
deciding how long the information should be retained, and deciding what
actions or events may trigger a different retention requirement.
a.

Identification of Key Information.
Identification of key
information should assess both information held for business
reasons (e.g. trade secrets, confidential information, strategic plans,
marketing plans, and any other data that has value for the
organization); and information that must be held for legal reasons
(e.g. required retention schedules for personnel/financial and
medical/safety records, or data subject to a litigation hold, see
discussion below).
In this process, employers should consider the following types of
data:
1) Email / Instant Messages;
2) Electronic Calendars;
3) HR Databases tracking payroll, scheduling, or training;
4) Personnel Records
disciplinary records;

(I-9’s,

applications,

references,

5) Supervisor files (see below);
6) Financial Records;
7) Safety Records;
8) Trade Secret or other confidential information;
9) “Forensic” data (that might be important to the prosecution
or defense of a claim).
b.

Identification of Location.
Where is the information
stored/located? In the process of determining what type of
information you need to look at, you also need to identify where
that information is stored/located. It is difficult to implement and
enforce a document retention schedule if you have not identified
the location of such information. You should consider:
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1) Computers (work and personal);
2) Servers (including email exchange servers);
3) Cloud-based storage, including any vendors where you are
storing electronic information (e.g. HRIS vendors);
4) Mobile devices, phones and tablets (work and personal if
used for work purposes); or
5) Other removable storage devices.
c.

Identification of “Records” vs. “Disposable Information”.
Certain information should be or must be retained. These are the
company’s “records”. However, certain information is really
disposable. Disposable information is information that no longer
has a business purpose or which is no longer subject to a litigation
hold. It may also be comprised of duplicative information – the
same information stored in many different places.

d.

How long should information be retained? This will depend on
both statutorily imposed requirements and upon the status of any
potential claims. Both are equally important to take into
consideration.
1) Follow any legally imposed retention schedules (see
Attachment A) and create a standard Retention Schedule
for your information; and
2) Implement a procedure for preserving data when on notice
of a claim that insures all relevant data is preserved in its
native form through the length of any dispute.

e.

What actions/events
requirements?

might

trigger

different

retention

1) Notice of a claim.
i. This may include an internal investigation into a
complaint of harassment or discrimination if the
employer has reason to believe it might lead to litigation;
ii. Demand letter or Lawsuit;
iii. Administrative action (EEOC, Department of Human
Rights, Department of Labor, etc.);
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iv. Departing Employees. Consider whether a departing
employee has company information that needs to be
retained/recovered.
1. This includes data stored on the employee’s
personal or work provided devices.
2. It also includes information that might only be
recovered upon a forensic review of the
employee’s computer.
3. Practice Note: The issue of preserving important
data on an employee’s computer, or obtaining an
image of that computer’s hard drive before
placing the computer back into service, is
becoming increasingly common in the litigation
setting. Standard practices of wiping and reissuing computers should be evaluated. When in
doubt, contact legal counsel to determine whether
obtaining an image might be warranted.
2.

Training. Once your policy is drafted, consider providing training to all
executives, managers, supervisors and IT employees, who might have
responsibility for document retention.

3.

Consistent Application. Consistent application of your policies is
important. If you fail to apply your document management policies in a
consistent manner, this can be used against you.
Example:
Capellupo v. FMC Corp., 126 F.R.D. 545 (D. Minn. 1989). In Capellupo
v. FMC Corp., the employer was aware that a class-action suit claiming
employment discrimination under federal law was imminent.
It
nevertheless discarded some documents that arguably had some bearing
on the suit. The federal court found that the employer “participated in the
knowing and intentional destruction of documents and evidence,” which
was “part of a premeditated effort to subvert the proceedings” in the
lawsuit. The employer claimed that the destruction was part of a
proposed document management policy, but the court concluded that
the proposed policy varied from the employer’s normal retention
policies and practices, and was not yet in place at any other plant. The
court assessed sanctions against the employer, including twice the amount
of actual court costs and attorneys’ fees.
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B.

Auto-Destruct Policies

A document retention policy and plan is important, but adopting and applying consistent
auto-destruct policies is perhaps even more important. The purpose of an auto-destruct
policy is clear – to insure that organizations are not storing electronic data that is no
longer necessary.
1.

Auto-Destruct Policy/Process? Automatic destruction practices can
decrease the costs of storage and e-discovery but if not managed during
litigation, it may create liability under the 2016 amendments to Rule 37 of
the Federal Rules of Civil Procedure. Rule 37 (e) provides:
Failure to Preserve Electronically Stored Information. If electronically
stored information that should have been preserved in the anticipation or
conduct of litigation is lost because a party failed to take reasonable steps
to preserve it, and it cannot be restored or replaced through additional
discovery, the court:
(1) upon finding prejudice to another party from loss of the information,
may order measures no greater than necessary to cure the prejudice; or
(2) only upon finding that the party acted with the intent to deprive
another party of the information’s use in the litigation may:
(A) presume that the lost information was unfavorable to the party;
(B) instruct the jury that it may or must presume the information
was unfavorable to the party; or
(C) dismiss the action or enter a default judgment.

2.

Drafting Your Policy.
a.

Identify and include Stakeholders. As with a document retention
plan, when crafting an auto-destruct policy, you should consider
having all stakeholders at the table – this may include IT, HR, and
Legal.

b.

Know and follow any statutory retention requirements.

c.

Consider an email retention / auto-destruct policy and its
implications. Storage of the massive amount of email generated
by employees can be costly. Additionally, email discovery can be
very costly for organizations which keep email indefinitely. The
goal of an email retention/auto-destruct policy is to ensure that the
company retains those email communications/attachments which
by law they must retain or which are necessary for the operation of
the business while disposing of email that is no longer relevant or
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necessary. What are the keys to an email retention/auto-destruct
policy?
1)

Timing of auto-destruction of individual email folders.
Companies must determine whether they will automatically
delete emails from individual users email folders.
Depending on your business and applicable regulations,
this could be 3 months, 6 months, one year or three years
(for SEC regulated companies).

2)

Use appropriate migration or archiving tools with a
document management system. If you have certain emails
which must be preserved or should be preserved to
document
sales,
transactions,
communications,
performance evaluations, etc., ensure that employees are
saving those emails to a document management system.

3)

Determine what types of emails constitute business records
and then train employees on what email records are vital
business records and what emails can be immediately
discarded.

4)

Institute a procedure for regularly disposing of documents
that have exceeded record retention requirements. Such
documents should be shredded or otherwise fully destroyed
before disposal.

3.

Training – for all managers, supervisors and employees who need to
understand the auto-destruct policies. For example, if you plan to
automatically delete email (sent or received) after a period of time,
employees and managers need to understand what this means for their
own data (and how to save that data should they not want it
compromised).

4.

Consequences of not managing auto-destruct policies.
Example:
EEOC v. JP Morgan Chase Bank, 2013 U.S. Dist. LEXIS 27499 (S.D.
Ohio Feb. 28, 2013). The Court imposed sanctions against JP Morgan on
the basis that it failed to retain and preserve electronic data relevant to the
class action. JP Morgan had not suspended the auto-destruct policies as to
certain information and the information was destroyed. The Court
concluded: “Defendant’s conduct constitutes at least negligence and
reaches for willful blindness bordering on intentionality.” The Court gave
the jury an adverse inference instruction AND denied Defendant’s motion
for summary judgment.
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5.

Benefits of a good policy.
Example:
Turner v. Resort Condominiums International, LLC, 2006 U.S. Dist.
LEXIS 48561 (S.D. Ind. Jul. 13, 2006). The Court denied Plaintiff’s
motion for sanctions concluding that Plaintiff’s pre-suit demand that
Defendant: 1) not modify or delete any electronic data in any computer,
server or storage; 2) not upgrade/ replace any equipment or software; 3)
copy hard drives on personal computers; and 4) “save any data” created
after the letter was received called for action well beyond Defendant's
legal obligations.
The Court found the “pre-suit letter did not
accommodate the routine day-to-day needs of a business with a complex
computer network and demanded actions by [Defendant] that went well
beyond its legal obligations under 29 C.F.R. § 1602.14 and under its more
general duty to avoid deliberate destruction of evidence.” In this case, the
discovery dispute did not interfere with Defendant’s ability to successfully
move for summary judgment. The Court concluded that the “undisputed
evidence shows that [Defendant] decided to include [Plaintiff] in a
reduction in force before [Defendant] knew she was pregnant, and
[Plaintiff] has no other evidence that would allow a reasonable jury to find
that [Defendant] terminated her employment because of her pregnancy or
her sex. The discovery disputes provide no reason to delay further the
resolution of this case.”

C.

Electronic Records Retention

In addition to records that are created in electronic format, employers are increasingly
moving to electronic storage of business data, including, various types of employment
documents. Generally speaking, you are allowed to create and maintain records in
electronic format so long as you ensure that your electronic record maintenance systems
are secure, accurate, reliable, and accessible (in that they permit rapid electronic retrieval
and hard-copy production). However, certain legal regulations impose more detailed
requirements for some types of documents, and evidentiary considerations may affect
how you design your electronic document maintenance systems.
1.

Specific Legal Considerations
a.

EEOC. Many documents frequently maintained in hard copy form
(including performance evaluations, attendance records,
disciplinary records, employee announcements, handbook receipts,
requests for employment verification, education certifications,
applications, resumes and orientation information) must be
“preserved” in accordance with Equal Employment Opportunity
Commission (EEOC) regulations. The regulations do not specify a
particular form of preservation.
11

The EEOC “recommends” that race and ethnicity identification
forms be kept separate from an employee’s basic personnel file
because the personnel file is typically available to those who are
responsible for personnel decisions.
In addition, medical
information, which can include documentation required by the
Family and Medical Leave Act (FMLA), must be kept confidential
and separate from an employee’s other personnel records. One
way to address this concern is to house electronic race/ethnicity
data and medical data in their own separate databases with their
own separate access protocols.
b.

c.

ERISA. Employee Retirement Income Security Act (ERISA)
benefits records and COBRA-related mailings may be kept in
electronic form if:
1)

There are reasonable controls to ensure the integrity,
accuracy, authenticity and reliability of the records kept in
electronic form;

2)

The electronic records are maintained in reasonable order,
in a safe and accessible place, and in a manner that they
may be readily inspected or examined;

3)

The electronic records are readily convertible into legible
and readable paper copy as may be needed to satisfy
reporting and disclosure requirements;

4)

The electronic recordkeeping system is not subject, in
whole or in part, to any agreement or restriction that would
directly or indirectly compromise or limit a person’s ability
to comply with any reporting and disclosure requirement or
any other obligation under Title I of ERISA; and

5)

Adequate records management practices are established
and implemented.

IRS. The Internal Revenue Service (IRS) permits the electronic
retention of records (payroll records, tax returns, W-2s, 1099s, and
supporting records). According to IRS Publication 583, when you
replace hard copy books and records, you must:


maintain the electronic storage systems for as long as they
are material to the administration of tax law;



Ensure that the electronic storage system indexes, stores,
preserves, retrieves, and reproduces the electronically
stored books and records in legible format;
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Ensure your electronic storage system provides a complete
and accurate record of your data that is accessible to the
IRS; and



Follows the same controls and retention guidelines as those
imposed on your original hard copy books and records.

d.

DOL. Neither the FMLA nor the Fair Labor Standards Act
(FLSA) requires a particular order or form of records. However, if
they are stored electronically, records must be available for
copying and transcription upon request by representatives of the
U.S. Department of Labor (DOL), and reproductions must be clear
and identifiable. To the extent that FMLA documentation contains
medical information, it must be maintained separately from other
records in accordance with EEOC regulations.

e.

OSHA. Records required by the Occupational Safety and Health
Administration (OSHA), including medical records and injury
reports, may be kept electronically provided that the
computer/servers they are stored on can produce forms equivalent
to OSHA’s forms when they are needed and the system meets
specific regulatory requirements.

f.

1)

Employees and their representatives must have limited
access to injury and illness records.

2)

When an authorized government representative asks for the
records, copies of the records must be provided within four
(4) business hours. X-rays must be preserved in their
original state.

USCIS. The U.S. Citizenship and Immigration Services (USCIS)
requires that electronic systems used for storing I-9 documentation
have:
1)

Reasonable controls to ensure the integrity, accuracy, and
reliability of the electronic storage system;

2)

Reasonable controls designed to prevent and detect the
unauthorized or accidental creation of, addition to,
alteration of, deletion of, or deterioration of an electronic
Form I-9, including the electronic signature, if it’s used;

3)

An inspection and quality assurance program that regularly
evaluates the electronic generation or storage system and
includes periodic checks of electronically stored I-9s,
including the electronic signature, if it’s used;
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2.

4)

A retrieval system that includes an indexing system that
permits searches by any data element; and

5)

The ability to reproduce legible paper copies.

Specific Practical Considerations

Before implementing an electronic document retention policy, employers must
consider several issues beyond the specific agency regulations identified. For
example, you should:

D.

a.

Consider scanning original documents into electronic form in color
to retain as much information about the document as possible.

b.

Establish a procedure under which the scanning of relevant
documents ceases immediately if a lawsuit is filed. There is a legal
duty to maintain relevant documents in their original form and
suspend their destruction or alteration as soon as you learn that
litigation is imminent and until the lawsuit is resolved.

c.

Account for ease of retrieval and searches when designing and
implementing electronic document creation and storage protocols.
For instance, the ability to search both content and metadata will
be highly useful, and a uniform file-naming and foldering
convention should be adopted.

d.

Establish security protocols so that only authorized individuals can
access each electronically maintained file. That includes creating a
secure and reliable electronic storage environment, including offsite backup, and complete and secure destruction protocols for
unneeded hard copies.

e.

Consider creating a quality assurance program that includes regular
evaluations and checks of the electronic record-keeping system.

f.

Retain paper copies of any records that cannot be clearly,
accurately, or completely transferred to an electronic recordkeeping system (not just workers’ compensation and I-9
documentation).

An Unexpected Potential Pitfall – Supervisor Files

Employers may allow supervisors to establish files that are kept separate from employee
personnel files for documents that do not belong in an employee personnel file but
reflect upon the employee’s employment history. Oftentimes these files are overlooked
in a document retention policy, or supervisors keep documents that might otherwise be
automatically destroyed.
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1.

2.

E.

Examples of records in a supervisor file include:
a.

Documents involving an employee’s poor behavior or work
performance that does not rise to the level of issuing a written
warning.

b.

Emails with an employee that reflect on complaints, comments,
interactions between supervisors and employees that might be
relevant if a dispute arises between the employee and the company.

c.

“Way to go” memos: Documents involving an employee’s good
behavior or work performance.

d.

Notes regarding verbal counseling.

Tips for managing/retaining supervisor files:
a.

If a supervisor maintains files, the supervisor should have a file for
all subordinates and should have a process in place to store the
files/information.

b.

Implement a system for documenting/retaining all of the supervisor
files that are kept in the company. For example: Keep a list of all
supervisors who maintain separate files. In the event the need to
preserve or retain information on a particular employee arises, do
not overlook information retained by supervisors in either paper or
electronic form.

HRIS - Human Resources Information Systems

Human resources document management is becoming increasingly digitalized. Many
companies have moved management of HR documentation and many functions to HRIS
platforms. Use of HRIS permits companies to store and access HR information
(including payroll, benefits, tax information, time entry, etc.) Remember that information
stored via HRIS is still subject to general record retention and security obligations.
Insure when implementing or reviewing your HRIS platform that you take into
consideration the necessary document retention guidelines and building them into your
system.
1.

Practical Considerations when implementing an HRIS.
a.

Seek legal review of your contract/agreement with the HRIS
vendor. Your HRIS vendor is responsible for protecting the
security and privacy of your sensitive information. Ensure that
you seek legal review of the security and privacy protections
contained in your vendor agreement.
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IV.

b.

Ensure there are sufficient backup protections.
While
companies are permitted to store business information in electronic
format, including employment records, companies are charged
with ensuring that such information is not lost or destroyed.

c.

Determine who has access to the information in the HRIS
system. Only those managers/supervisors with a business need to
know should be permitted access to records stored on an HRIS.
The same rules apply to electronically stored information as to
hard copy records.

d.

Determine how your record retention/destruction schedule will
apply to information stored on an HRIS. Ask questions about
how information will be destroyed once input into an HRIS. Your
document retention policy applies equally to information stored on
an HRIS.

LITIGATION HOLDS AND PRESERVATION OBLIGATIONS WHEN PLACED
ON NOTICE OF AN EMPLOYMENT CLAIM.
As part of any document retention practice, procedure or process, organizations should
have a process in place to take steps to preserve documents and other electronic
information. Whether you include this process in your document retention policy, or not,
you ought to consider implementing a standard approach to preserving electronic and
other information. When crafting such a policy, the following considerations are
important:
A.

When are you on notice? Duty to preserve arises when a party knows or should
know that the evidence is relevant to an existing litigation or investigation, or to a
reasonably anticipated future litigation or investigation.

B.

What is reasonably anticipated? “Reasonably anticipated” means many things
under different guidance. However, employers should consider that the duty to
preserve may arise when the employer is placed on notice of a possible claim –
e.g., upon receipt of an internal complaint of discriminatory behavior, or when a
complaint of harassment is raised by an employee.
1.

Standard Generally Requires More Than the Mere “Possibility of
Litigation.”
a.

Civil
i.

EEOC Charge;

ii.

Demand Letter or Cease-and-Desist Letter;

iii.

Credible threat of litigation;
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iv.

Complaint by employee about some protected conduct
(questionable – but possible);

v.

Unemployment compensation hearing where employee
alleges wrongful termination/discrimination as a justification
for termination.

See, The Sedona Conference, The Sedona Guidelines & Commentary for
Managing Information & Records in the Electronic Age 13 (2007).
Wagoner v. Black & Decker (U.S.) Inc., 2006 U.S. Dist. LEXIS 55314 (D. Minn.
Aug. 8, 2006) (“A duty to preserve evidence exists when a party knows or should
know that the evidence is relevant to imminent litigation.”)
b.

C.

Criminal (Formal OR Informal Notice of a Government
Investigation)
i.

Government Subpoena;

ii.

Letter from a Regulatory Agency; and

iii.

Government Agents Exercise Search Warrant.

What must you do once on notice?
1.

Send Written Notice (i.e., “Hold Letter”) Identifying Potential Categories
of Information.
a. Compare Pension Committee of the University of Montreal
Pension Plan v. Banc of America Securities, LLC, 685 F.Supp.2d
456 (S.D.N.Y. 2010) (failure to issue written hold notice grounds to
infer loss of relevant documents) with Steuben Foods, Inc. v.
Country Gourmet Foods, LLC, 2011 WL 1549450 (W.D.N.Y. Apr.
21, 2011) (written hold notice not required to avoid inference that
relevant evidence was destroyed.)
b. Best practice? Send a litigation hold letter when practicable.

2.

Who should send the litigation hold letter and who should receive the
letter?
a. In-house or external legal counsel (depending on whether litigation
has commenced or not) should send out the litigation hold letter and
participate in the drafting of the letter and the determination of
relevant information.
b. Litigation hold letters should go to:
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i. Decision-makers;
ii. Litigation hold coordinator; and
iii. Individuals with relevant information.
3.

What should be included in a litigation hold letter?
a. Description of
anticipated”;

subject

matter

where

litigation

“reasonably

b. Explanation of legal obligation to preserve documents, including
ESI;
c. Explanation regarding suspension of document-deletion policies;
d. Explanation of consequences for failure to do so; and
e. Types of relevant information.
D.

Identify documents and ESI that are potentially relevant to threatened
litigation
1.

Identify individuals who might have relevant information or who may
have relevant information in the future.

2.

Identify types and location of relevant information (including any HRIS
system).

3.

Identify the method of storing relevant information (electronic, physical,
etc).

4.

Develop strategy for preserving relevant information.

5.

Involve IT personnel.

6.

Identify relevant IT systems and determine capabilities for preserving ESI.

7.

Identify and suspend any routine policies and procedures (at least as to
potentially relevant individuals and information).

8.

Determine how to inform other individuals of preservation obligations and
ensure compliance with litigation hold (i.e., written acknowledgment).

9.

Determine plan for preserving physical files. (Is access necessary during
hold? Can they be placed in “preservation location?”)
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E.

The End of the Duty: Release/Removal. Just as important as preserving
evidence is the need to remove the litigation hold once litigation is complete.
Failing to remove the litigation hold could lead to increased storage costs, loss of
functionality and increased e-discovery costs in future litigation. When is
litigation complete?
1.

A final settlement agreement and release has been signed by all parties.

2.

A dismissal with prejudice has been entered as to all parties.

3.

The deadline for any further appeals has run and the entered judgment has
become final.
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Attachment A
Sample Human Resources Records1
RECORD TYPE
Employment records

RETENTION
Duration of employment; then see “Terminated
employee files.”

Terminated employee files

7 years from termination date

Test papers of employer administered aptitude or
other employment tests.

3 years from date of personnel action

Results of physical
Examinations

3 years from date of personnel action

Advertisements for hiring
Personnel

3 years from date of personnel action

EEO-1 reports, for employers
with one hundred or more
employees

Indefinite

Written affirmative action
plans

Duration of plan plus 2 years – Indefinite for
Certificates of Compliance

Records of occupational injury or illness

Duration of employment plus 30 years

Employee Health Records

Duration of employment plus 30 years

Disclosure of ERISA plan
descriptions, annual reports, and summary
annual reports

6 years after filing date

Records of employee
complaints and actions
taken

Informal complaints: 1 year from termination date

Records of disability discrimination
complaints and actions taken

Informal complaints: 3 years from the date of the
complaint or 1 year from termination date (whichever
is later)

Charges or lawsuits: until final disposition of the
charge or lawsuit

Charges or lawsuits: 3 years from the date of the
complaint or until final disposition of the charge or
lawsuit (whichever is later)

1

Payroll records

5 years

Collective bargaining
Agreements

3 years

Individual employment contracts

Duration of employment plus 7 years

This is a template form only and is not legal advice. When implementing a records retention schedule, seek independent legal
counsel.

Earnings records, including
time cards, rate tables, and
work schedules

3 years

Records of additions to or
deductions from wages paid

3 years

Certificate of age (for minors)

Duration of employment plus 3 years

FMLA records

3 years

Job orders to employment
agencies for recruitment

3 years from date of personnel action

Applications for employment,
including resumes

3 years from date of personnel action; if applicant is
hired, maintain in employee file

I-9 and required verification

3 years after hire or 1 year after termination
(whichever is later)
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I.

EEOC Charge Data
a. EEOC Charges Filed Alleging Sexual Harassment, by State, FYs 1997 – 2017
b. Total EEOC + FEPA Charges Filed Alleging Sexual Harassment, by State, FYs 1997 ‐
2017

II.

EEOC Materials
a. What You Should Know: What to Do if You Believe You Have Been Harassed at
Work
b. EEOC’s Select Task Force on the Study of Harassment in the Workplace (Task
Force homepage)
i. Checklists for Employers
1. Checklist One: Leadership and Accountability
2. Checklist Two: An Anti‐Harassment Policy
3. Checklist Three: A Harassment Reporting System and
Investigations
4. Checklist Four: Compliance Training
ii. Chart of Risk Factors for Harassment and Responsive Strategies for
Employers
iii. Report of Co‐Chairs Chai R. Feldblum & Victoria A. Lipnic (June 2016)
c. EEOC's Promising Practices for Preventing Harassment

III.

EEOC Investigations
a. The scope of investigation may, in appropriate circumstances, extend beyond
the allegations of the charging party.
i. EEOC v. Schwan’s Home Service, 644 F.3d 742 (8th Cir. 2011), located at
https://caselaw.findlaw.com/us‐8th‐circuit/1573990.html
1. “Moreover, even if Milliren's systemic gender discrimination
charge were invalid, the information sought in the subpoena is
nonetheless within the scope of the EEOC's investigative
authority. During the course of the EEOC's investigation, Milliren
additionally alleged that she would be one of only two female
1

LGMs out of 500 LGMs nationwide if she had completed the
GMDP and that a female applicant was rejected for a manager
position because she had children. Because the EEOC's
investigation into Milliren's charge of individual gender
discrimination revealed potential systemic gender discrimination,
the EEOC had the authority to subpoena information relevant to
systemic gender discrimination even absent a valid systemic
charge by Milliren.”
b. The EEOC can continue the investigation even if the charging party sues or
resolves his/her claims.
i. EEOC v. Union Pacific Railroad, 867 F.3d 843 (7th Cir. 2017), located at
https://caselaw.findlaw.com/us‐7th‐circuit/1870828.html
1. “Accordingly, the disposition of a civil action brought by charging
individuals does not necessarily prevent the EEOC from continuing
that investigation.7 To hold otherwise would not only undercut
the EEOC's role as the master of its case under Title VII, it would
render the EEOC's authority as “merely derivative” of that of the
charging individual contrary to the Supreme Court's holding in
Waffle House. 534 U.S. at 291, 297, 122 S.Ct. 754. The policy
implications of such a ruling are also disturbing, since it would
give unhealthy leverage to an individual litigant and an undue
incentive to employers to purchase a stipulated dismissal with
prejudice in order to prevent the EEOC from pursuing a larger
public interest where the circumstances warrant. Even an
adjudication on the merits of the individuals' charges, as here,
would leave the outcome to the narrower, private interests and
resources of those individuals, rather than to the judgment that
the EEOC is required to exercise in pursuing leads uncovered as
part of its own, independent investigation in the public interest.”
c. The EEOC can seek pedigree information where appropriate in its investigation.
i. EEOC v. McLane Co., 2018 WL 1961162 (D. Ariz., April 28, 2018), located
at http://www.scotusblog.com/wp‐content/uploads/2016/04/mclane‐
op‐below.pdf “The question is not whether the evidence sought would
tend to prove a charge of unlawful discrimination. At the investigative
stage, the EEOC is trying to determine only whether ‘reasonable cause’
exists ‘to believe that the charge is true.’”
d. The EEOC will seek targeted equitable relief in its conciliation agreements.
i. Targeted equitable relief is non‐monetary relief designed to address the
particulars of the case and aimed at preventing the problem from
reoccurring.
ii. TER includes relief such as:
2

IV.

1. Training
2. Policy revisions
3. Monitoring provisions
4. Reporting provisions
EEOC Litigation
a. Recent sexual harassment cases
i. EEOC v. Geo Group, 2:10‐cv‐02088 MHM (D. Ariz. 2017). Press release
located at https://www.eeoc.gov/eeoc/newsroom/release/1‐8‐18a.cfm
1. “The EEOC and ACRD charged that the harassment included
sexual assault, a male manager grabbing and pinching the breasts
and crotch of a female correctional officer, and a male employee
forcing a female employee onto a desk, shoving her legs apart,
and kissing her. The EEOC and ACRD also alleged a wide variety of
verbal harassment, including male officers asking female officers
for sex, a male officer calling a female officer ‘bitch’ and ‘f‐‐‐ing
bitch”’ daily, and supervisors and officers making sexually explicit
comments to female officers. The EEOC and ACRD said that these
comments included offensive remarks such as ‘All I want to see of
you is the top of your head bobbing up and down while you are
on your knees,” and a supervisor frequently saying that women
should be barefoot and pregnant.’”
2. The consent decree resolving this case provides $550,000 for 16
women who had been dismissed from this case in 2012. GEO also
must send letters of regret to the women and provide
employment references for them. In addition, GEO will review its
equal employment opportunity (EEO) policies, ensure that all
complaints of sexual harassment and retaliation are immediately
and thor‐oughly investigated by a neutral employee, and ensure
that the complainant is informed of the results of the
investigation. GEO is also required to designate certain alleged
harassers as ineligible for rehire, post notices of the consent
decree in its Florence facilities, conduct anti‐discrimination
training, and include EEO compliance when evaluating its
managers.
ii. Equal Employment Opportunity Commission v. Costco Wholesale Corp.,
Case No 14 C 6553 (N.D. Ill.),
1. The EEOC’s claims were brought on behalf of a part‐time Costco
employee who helped Costco customers with purchases and
returning merchandise to its location on the store floor. The EEOC
alleged in its Complaint that a Costco customer had harassed the
employee for over a year by ominous staring, unwanted touch,
3

including of her face and arm; unwanted requests for dates;
recording her on the customer’s cell phone; and asking overly
intrusive personal questions.
2. After the videotaping incident, the employee obtained an order of
protection against the customer from the Circuit Court of Cook
County, Illinois. After the cell phone incident, the employee
informed Costco that she did not feel safe returning to work. The
EEOC alleged that that “when the situation persisted and the
employee complained to the police, Costco management
allegedly yelled at her and told her to be friendly to the
customer.”
3. A jury found for the EEOC, awarding $250,000 in compensatory
damages. https://www.eeoc.gov/eeoc/newsroom/release/12‐22‐
16.cfm
4. The case is currently on appeal before the 7th Circuit.
b. Cases raising allegations of same sex harassment/ harassment based on sexual
orientation
i. Zarda v. Altitude Express, Inc., 883 F.3d 100 (2nd Cir. 2018) (en banc),
located at https://law.justia.com/cases/federal/appellate‐courts/ca2/15‐
3775/15‐3775‐2018‐02‐26.html
1. “[S]exual orientation discrimination is motivated, least in part, by
sex and is thus a subset of sex discrimination. Looking first to the
text of Title VII, the most natural reading of the statute’s
prohibition on discrimination ‘because of . . . sex’ is that it extends
to sexual orientation discrimination because sex is necessarily a
factor in sexual orientation. This statutory reading is reinforced by
considering the question from the perspective of sex stereotyping
because sexual orientation discrimination is predicated on
assumptions about how persons of a certain sex can or should be,
which is an impermissible basis for adverse employment actions.
In addition, looking at the question from the perspective of
associational discrimination, sexual orientation discrimination—
which is motivated by an employer’s opposition to romantic
association between particular sexes—is discrimination based on
the employee’s own sex.”
ii. Hively v. Ivy Tech Cmty. Coll. of Ind., 853 F.3d 339, 362 (7th Cir. 2017) (en
banc), located at http://media.ca7.uscourts.gov/cgi‐
bin/rssExec.pl?Submit=Display&Path=Y2017/D04‐04/C:15‐
1720:J:Wood:aut:T:fnOp:N:1942256:S:0
1. Title VII of the Civil Rights Act of 1964 makes it unlawful for
employers subject to the Act to discriminate on the basis of a
4

person’s “race, color, religion, sex, or national origin … .” 42 U.S.C.
§ 2000e‐2(a). For many years, the courts of appeals of this country
understood the prohibition against sex discrimination to exclude
discrimination on the basis of a person’s sexual orientation. The
Supreme Court, however, has never spoken to that question. In
this case, we have been asked to take a fresh look at our position
in light of developments at the Supreme Court extending over two
decades. We have done so, and we conclude today that
discrimination on the basis of sexual orientation is a form of sex
discrimination. We therefore reverse the district court’s judgment
dismissing Kimberly Hively’s suit against Ivy Tech Community
College and remand for further proceedings.
iii. EEOC v. Rocky Mountain Casing Crews (RMCC), 1:16‐cv‐00428‐DLH‐CSM
(D. N.D.). Press Release located at
https://www1.eeoc.gov//eeoc/newsroom/release/12‐20‐
17b.cfm?renderforprint=1
c. Provisions in EEOC Consent Decrees relevant to sexual harassment cases
i. Opposition to confidentiality provisions
1. EEOC Regional Attorney Manual, found at
https://www.eeoc.gov/eeoc/litigation/manual/3‐4‐
a_settlement_standards.cfm#section2e
2. “Once the Commission has filed suit, the agency will not enter
into settlements that are subject to confidentiality provisions, it
will require public disclosure of all settlement terms, and it will
oppose the sealing of resolution documents. The principle of
openness in government dictates that Congress, the media,
stakeholders, and the general public should have access to the
results of the agency's litigation activities, so that they can assess
whether the Commission is using its resources appropriately and
effectively. Additionally, one of the principal purposes of
enforcement actions under the antidiscrimination statutes is to
deter violations by the party being sued and by other entities
subject to the laws. Other entities cannot be deterred by the relief
obtained in a particular case unless they learn what that relief
was.
Therefore, resolutions of Commission suits must contain all
settlement terms and be filed in the public court record. Further,
the Commission must be free to respond fully to inquiries
regarding the suit and resolution, and to provide upon request the
resolution documents and any nonprivileged case related
5

documents. Commission attorneys should oppose attempts to
seal or otherwise prevent public access to resolution documents,
and if, over the Commission's objections, a court issues an order
preventing such access, the Regional Attorney should notify the
Associate General Counsel for Litigation Management Services
immediately and submit a written recommendation regarding
appeal of the order.”
ii. Opposition to “do not darken my door” provisions
1. Regional Attorneys’ Manual.
2. “In addition, no individual can be required as a condition of
obtaining relief on a Commission claim to agree to refrain from
seeking future employment with the defendant or to keep the
terms of his or her recovery confidential.”
iii. Requirement for targeted equitable relief
1. EEOC v. Coral Gables Trust Co., 18 cv 21148 (S.D. Fla. 2018). Press
release located at
https://www.eeoc.gov/eeoc/newsroom/release/4‐4‐18.cfm
a. In addition to monetary relief, Defendant will provide the
victim with a positive job reference. The decree also
requires that the employer retain an independent equal
employment opportunity consultant to investigate all
complaints of sex‐based harassment, discrimination or
retaliation. The company must also distribute a revised
policy against sex discrimination; post a notice informing
employees about the suit; provide anti‐discrimination
training to all managers and employees; and provide
individual training to the company's chief wealth advisor.
Further, the employer agreed to designate two board
members to receive future complaints of harassment,
discrimination, or retaliation.
2. EEOC v. Evergreen Kia, 17‐cv‐07084 (N.D. Ill. 2018),. Press release
located at https://www.eeoc.gov/eeoc/newsroom/release/4‐26‐
18b.cfm
a. The consent decree settling the suit prohibits future
discrimination and retaliation in the future, requires an
outside monitor to investigate complaints of sex or
disability discrimination or harassment, and provides that
Evergreen Kia will pay $100,000 to the aggrieved
individual. Evergreen Kia must also post notices of the
settlement, revise its anti‐discrimination and record‐
keeping policies, report complaints of sex or disability
6

V.

discrimination periodically to the EEOC, and train its
managers regarding their obligations under the law.
Local Resources for respectful workplace training
i. Maria Flores, Outreach & Education Coordinator
1. 414‐297‐3594
2. Maria.flores@eeoc.gov
ii. Julie Schmid, Acting Area Office Director
1. 612‐335‐4054
2. Julie.schmid@eeoc.gov
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I.

INTRODUCTION
Employers these days are concerned about drug use by employees, especially in light of

the opioid crisis combined with increased legalization of marijuana. A 2017 study showed that
71 percent of employers reported being affected by prescription drug use by employees. See Burl
Gilyard, “The Workforce’s Hidden Addicts,” Twin Cities Business (Sept. 29, 2017). As that
article suggested, “[t]he nationwide opioid addiction epidemic is seeping into the workplace but
hard to detect and deal with. Meanwhile, its potential impact on the labor force is staggering.” Id.
But be careful if you think that testing employees is part of the solution. Minnesota has a
uniquely complicated state statute governing drug and alcohol testing in the workplace, Minn.
Stat. § 181.950-957, known as the Drug and Alcohol Testing in the Workplace Act or
“DATWA.” The statute is often a surprise for out-of-state employers with employees in
Minnesota as well as for Minnesota-based companies. The mistakes set forth in these materials
are almost all taken from real lawsuits in which the employer was sued and usually paid money
to settle the case.
II.

LIABILITY EXPOSURE AND DAMAGES
Non-compliance with DATWA can be expensive. Employees tested in violation of the

statutory requirements can potentially seek damages for the following:
1.

Lost Wages. See Minn. Stat. § 181.956, subd. 2.

2.

Reinstatement. See Minn. Stat. § 181.956, subd. 4; see also Follmer v.

Duluth, Missabe & Iron Range Ry. Co., 585 N.W.2d 87, 95 (Minn. Ct. App. 1998) (“The court
may, in its discretion, also grant any other equitable relief appropriate, including ordering
reinstatement with back pay.”)
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3.

Emotional Distress. See Belsky v. Worldwide Parts & Accessories Corp.,

No. 04-4702, 2006 U.S. Dist. LEXIS 14758, at *9-10 (D. Minn. Mar. 17, 2006) (unpublished)
(allowing claim for emotional distress damages under DATWA).
4.

Punitive Damages. See Welhage v. ING Bank, FSB, No. 07-CV-1852

(PJS/RLE), 2008 U.S. Dist. LEXIS 90249, at *20 (D. Minn. Nov. 5, 2008) (unpublished)
(holding that the employer’s termination of the employee without consideration of the
employee’s rights under DATWA was sufficient to support a showing that the employer acted
with “deliberate disregard” for the employee’s rights, thereby entitling the employee to add a
claim for punitive damages).
5.

Attorneys’ Fees. See Minn. Stat. § 181.956, subd. 2. (if a violation is

found and damages awarded, the court may also award reasonable attorney’s fees for a cause of
action based on a violation of Minn. Stat. §§ 181.950 to 181.954 if the court finds that the
employer knowingly or recklessly violated DATWA.)
III.

COVERAGE
DATWA applies to all employers that conduct drug and alcohol testing of job applicants,

employees, or independent contractors in the State of Minnesota. See Minn. Stat. § 181.951,
subd. 1(a). Under DATWA, the term “employer” is defined broadly to include “any person or
entity located or doing business in this state and having one or more employees and includes
the state and all political or other governmental subdivisions of the state.” Minn. Stat. § 181.950,
subd. 7. (Emphasis added)
For purposes of DATWA, the term “employee” is defined to mean “a person,
independent contractor, or person working for an independent contractor who performs services
for compensation, in whatever form, for an employer.” Minn. Stat. § 181.950, subd. 6.
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Therefore, DATWA applies to employer drug and alcohol testing administered to both common
law employees and independent contractors. The definition of “employee” also includes persons
who perform services for an independent contractor. This provision of the statute could extend
employer liability for DATWA violations to drug testing conducted by staffing agencies,
temporary employment agencies, or professional employer organizations at the request of the
employer.
DATWA also applies to “job applicants” defined as “a person, independent contractor, or
person working for an independent contractor who applies to become an employee of an
employer and includes a person who has received a job offer made contingent on the person
passing drug or alcohol testing.” Minn. Stat. § 181.950, subd. 9.
A recent decision by the Eighth Circuit Court of Appeals suggests that DATWA may be
applied to certain circumstances outside of Minnesota. Olson v. Push, Inc., 640 Fed. Appx. 567,
No. 14-3160 (8th Cir. Feb. 22, 2016). In Push, the employer, a Wisconsin corporation, hired
Olson, a Minnesota resident, for a job in West Virginia. Olson accepted the job and underwent a
pre-employment drug test in Minnesota. He started working in West Virginia three days
later. When the drug test result came back as “dilute” five days later, Push treated it as a positive
result and terminated Olson’s employment.
Olson filed suit in Minnesota, alleging violation of DATWA, which prohibits an
employer from terminating an employee for a first-time positive drug test result. Because Olson
had already started working, he was no longer an applicant. The District Court dismissed the
complaint because it interpreted “doing business” under DATWA to mean “relevant business—
namely, the employment for which [the entity] is conducting drug testing” and therefore
DATWA did not apply. The Eight Circuit Court of Appeals reversed, finding that:
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DATWA contains no language limiting its application only to drug testing of
those employees whose employment is directly related to an employer’s
Minnesota business activities; rather, the legislature drafted DATWA broadly to
encompass all employers that are located in Minnesota, and all employers that
conduct business in Minnesota. We also note that the Supreme Court of
Minnesota would not read into a statute a requirement that the legislature has
purposely or inadvertently omitted; thus, contrary to the district court’s
interpretation, we decline to read into DATWA’s statutory definition of
“employer” a requirement that there be a nexus between the drug testing and
“relevant business.”
The Court further explained that “a broad construction of ‘employer’ is compatible with
DATWA’s purpose, which is to provide employees additional protections regarding employerrequested drug and alcohol testing. In order for a state’s substantive law to be constitutionally
applied in a particular case, however, the court also noted that the state must have a significant
contact or a significant aggregation of contacts with the parties or the underlying facts giving rise
to the litigation, creating a state interest, such that the application of its law is neither arbitrary
nor fundamentally unfair. In sum, the Court held that DATWA applied to that case because Push
did business in Minnesota, hired a Minnesota resident and permitted the pre-employment drug
test to be conducted in Minnesota. The Push decision certainly suggests that anyone tested in
Minnesota may be subject to the statute, even if they are going to be assigned elsewhere. The
extreme interpretation, that any company “doing business” in Minnesota must comply with
DATWA when testing a non-Minnesota employee outside of Minnesota seems unreasonable but
remains to be clarified.
IV.

TWELVE (PLUS) TRAPS FOR EMPLOYERS
1.

Testing an employee or applicant without a compliant drug and alcohol
testing policy.

If an employer is unaware of the requirements of DATWA and does not have a written
policy, or if it uses a generic policy that is not specifically compliant with DATWA, any testing
4

will almost certainly be considered unlawful. Although DATWA does not impose a legal duty to
test, employers that wish to conduct drug or alcohol testing in the State of Minnesota must
strictly comply with the requirements of DATWA. See Minn. Stat. § 181.951, subd. 1(a) (“An
employer may not request or require an employee or job applicant to undergo drug and alcohol
testing except as authorized in this section.”). Among other things, an employer may not
conduct drug or alcohol testing except pursuant to a written policy that complies with DATWA.
Minn. Stat. § 181.951, subd. 1(b) (“An employer may not request or require an employee or
job applicant to undergo drug or alcohol testing unless the testing is done pursuant to a
written drug and alcohol testing policy that contains the minimum information required in
section 181.952.”)
Section 181.952 requires a written testing policy to contains the following elements:
(1)

the employees or job applicants subject to testing under the policy;

(2)

the circumstances under which drug or alcohol testing may be requested or
required;

(3)

the right of an employee or job applicant to refuse to undergo drug and alcohol
testing and the consequences of refusal;

(4)

any disciplinary or other adverse personnel action that may be taken based on a
confirmatory test verifying a positive test result on an initial screening test;

(5)

the right of an employee or job applicant to explain a positive test result on a
confirmatory test or request and pay for a confirmatory retest; and

(6)

any other appeal procedures available.

Minn. Stat. § 181.952, subd. 1.
Employers should include in their drug and alcohol testing policies the kind of “contract
disclaimers” and statements of “at will employment” that typically appear in employee
handbooks. Inclusion of such disclaimers may help the employer defeat breach of contract
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claims by employees and job applicants if the employer deviates from its written policy. See.,
e.g., Audette v. Northeast State Bank of Minneapolis, 436 N.W.2d 125, 127 (Minn. Ct. App.
1989) (recognizing effectiveness of legal disclaimer contained in employee handbook). This is
especially important for employers who have the bulk of their employees in Minnesota but a few
employees outside of Minnesota. These types of employers may choose to utilize a single
DATWA-compliant policy for simplicity but would want to avoid exporting legal rights to outstate employees who would not otherwise be subject to the statute.
2.

Terminating an employee after a positive test result without allowing the
employee to first seek and complete treatment.

DATWA provides that the employer may not discharge an employee for whom a positive
test result on a confirmatory test was the first such result for the employee on a drug or alcohol
test requested by the employer unless:
(1)
the employer has first given the employee an opportunity to participate in, at the
employee’s own expense or pursuant to coverage under an employee benefit plan, either
a drug or alcohol counseling or rehabilitation program, whichever is more appropriate, as
determined by the employer after consultation with a certified chemical use counselor or
a physician trained in the diagnosis and treatment of chemical dependency; and
(2)
the employee has either refused to participate in the counseling or rehabilitation
program or has failed to successfully complete the program, as evidenced by withdrawal
from the program before its completion or by a positive test result on a confirmatory test
after completion of the program.
Minn. Stat. § 181.953, subd. 10(b). See e.g., Follmer v. Duluth, Missabe & Iron Range Ry. Co.,
585 N.W.2d 87, 94-95 (Minn. Ct. App. 1998) (finding that railroad discharged rather than
suspended employee in violation of DATWA based on a first-time positive drug test without
offering the opportunity for treatment); City of Minneapolis v. Johnson, 450 N.W.2d 156, 160
(Minn. Ct. App. 1990) (“The requirements surrounding drug tests are clear. Subpart (b) prohibits
discharge of an employee after the first test unless the employer has first provided the
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opportunity for drug or alcohol counseling and rehabilitation and the employee has either refused
to participate or has participated but has failed to successfully do so.”).
In Welhage v. ING Bank, FSB, No. 07-CV-1852 (PJS/RLE), 2008 U.S. Dist. LEXIS
90249 (D. Minn. Nov. 5, 2008), a Minnesota federal district court held that DATWA prohibits an
employer from terminating an employee who is undergoing chemical dependency treatment at
the employer’s request after a first positive drug test. The court reached this conclusion even
though the employee had previously taken a leave of absence to undergo chemical dependency
treatment because the first round of treatment was not pursuant to a drug test.
3.

Testing an applicant and then allowing the applicant to start work before
receiving the results.

As discussed above, the first time an employee tests positive for drugs or alcohol he or she
may not be terminated until he or she is allowed an opportunity to participate in and complete a
treatment program. Applicants, on the other hand, may be denied a position without the right to
attend treatment as the employer may withdraw the contingent offer based on the positive drug
test. Employers, however, often rush a new employee on the job before receiving the results
back from the laboratory. At that point, it is too late and the applicant, now an employee, is
endowed with greater rights under the law. See, e.g. Olson v. Push, Inc., supra.
4.

Testing applicants before making the decision to hire and then not hiring the
applicants although they passed the test.

Employers “may request or require a job applicant to undergo drug and alcohol testing
provided a job offer has been made to the applicant and the same test is requested or required of
all job applicants conditionally offered employment for that position.” Minn. Stat. § 181.951,
Subd. 2. (emphasis added) Minnesota employers can face liability, however, if they refuse to hire
a job applicant who successfully passed the pre-employment drug test. See Belsky v. Worldwide
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Parts & Accessories Corp., No. 04-4702, 2006 U.S. Dist. LEXIS 14758 at *7-10 (D. Minn. Mar.
17, 2006) (unpublished) (holding that job applicant who passed pre-employment drug test stated
a claim for violations of DATWA after employer did not hire him).
5.

Not sending notice of the test results by mail and instead allowing a Medical
Review Officer to inform the employee by telephone.

Under well-established federal drug testing regulations applicable to commercial truck
drivers and employees in certain other federally regulated industries, employees are informed of
their drug test results by a medical doctor known as a “Medical Review Officer” or “MRO” who
typically contacts the employee by telephone. Employers who rely on this procedure under state
law, however, risk non-compliance with DATWA.
Minn. Stat. § 181.953, Subd. 7 states as follows:
Within three working days after receipt of a test result report from the testing
laboratory, an employer shall inform in writing an employee or job applicant
who has undergone drug or alcohol testing of (1) a negative test result on an
initial screening test or of a negative or positive test result on a confirmatory test
and (2) the right provided in subdivision 8. In the case of a positive test result on a
confirmatory test, the employer shall also, at the time of this notice, inform the
employee or job applicant in writing of the rights provided in subdivisions 6,
paragraph (b), 9, and either subdivision 10 or 11, whichever applies.
(emphasis added). Thus, state law requires that notification (1) come from the employer, not
from an MRO; (2) that notification be in writing, not over the phone; and (3) that notification
occur within three working days.
DATWA does not require employers to utilize an MRO, nor does the law expressly
prohibit the use of MROs. One former plaintiff-side attorney in Minnesota has argued that
employers who utilize MROs have unlawfully disclosed their drug test results to a third party in
violation of DATWA. See Minn. Stat. § 181.954, subd. 2. Because an MRO is an agent of the
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employer, this interpretation seems far-fetched. But it is clear that providing notice by telephone
will not satisfy the requirements of the law.
6.

Testing an existing employee before sending the employee on a temporary
assignment, project, or contract for a client or customer.

DATWA only allows drug and alcohol testing of employees and applicants in specific
circumstances. See Minn. Stat. § 181.951 (stating, “[a]n employer may not request or require an
employee or job applicant to undergo drug and alcohol testing except as authorized in this
section.”) The types of testing allowed for employees are (1) routine physical examination
testing no more than once per year; (2) random testing for safety-sensitive employees only; (3)
testing based on reasonable suspicion; and (4) testing during and following treatment. Id.
A problem arises, therefore, when a company wants to place an existing employee in a
temporary assignment, project, or contract for a customer and the customer requires that the
employee be drug tested. So-called assignment testing is not contemplated in DATWA and
therefore potentially unlawful. This situation occurs quite frequently with staffing companies. It
also occurs when clients want a technician or consultant to visit a certain facility or work on a
long- term project. One possible work-around is to treat the employee as an “applicant” and to
treat the potential assignment as a “job offer” under Minn. Stat. § 181.950. This is a gap in the
law that would be best addressed by the Minnesota legislature, however, should it ever consider
amendments to DATWA.
7.

Disclosing the results of a drug or alcohol test to a third-person without a
need to know.

DATWA provides that test result reports and other information acquired in the drug or
alcohol testing process are “private and confidential information” and may not be disclosed by an
employer or laboratory to another employer or to a third-party individual, governmental agency,
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or private organization without the written consent of the employee or job applicant tested.
Minn. Stat. § 181.954, subd. 2. See, e.g., Kise v. Prod. Design & Eng'g, Inc., 453 N.W.2d 561,
566 (Minn. Ct. App. 1990) (finding that drug and alcohol testing consent form presented to
injured employee, which stated that employee consented to undergo testing and to release of
information within company and outside company as provided in Minnesota law, did not conflict
with statutory requirements of confidentiality under DATWA).
DATWA provides that, notwithstanding the limitations set forth above, evidence of a
positive test result on a confirmatory test may be: (1) used in an arbitration proceeding pursuant
to a collective bargaining agreement, an administrative hearing under chapter 43A or other
applicable state or local law, or a judicial proceeding, provided that information is relevant to the
hearing or proceeding; (2) disclosed to any federal agency or other unit of the United States
government as required under federal law, regulation, or order, or in accordance with compliance
requirements of a federal government contract; and (3) disclosed to a substance abuse treatment
facility for the purpose of evaluation or treatment of the employee. Minn. Stat. § 181.954, subd.
3. See also United States v. Prouse, 945 F.2d 1017, 1024 (8th Cir. 1991) (holding that DATWA
did not provide protection and prevent admission of blood test results in prosecution of flight
crew for operating a commercial passenger vehicle under the influence of alcohol); Kise v. Prod.
Design & Eng'g, Inc., 453 N.W.2d 561, 566 (Minn. Ct. App. 1990) (“[E]vidence of a positive
confirmed test may be used in judicial and other proceedings, may be disclosed as required by
federal laws and may be disclosed to treatment facilities for evaluation of the employee.”)
DATWA provides that positive test results from an employer drug or alcohol testing
program may not be used as evidence in a criminal action against the employee or job applicant
tested. Minn. Stat. § 181.954, subd. 4; see also Kise v. Prod. Design & Eng'g, Inc., 453 N.W.2d
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561, 566 (Minn. Ct. App. 1990) (“Positive test results may not be used as evidence in a criminal
action.”)
8.

Not complying with the posting requirement under DATWA.

Under DATWA, employers must post a notice in an appropriate and conspicuous location
on its premises that it has adopted a drug and alcohol testing policy, and that copies of the policy
are available for inspection by employees and applicants at suitable locations, such as the
employer’s personnel office, during regular business hours. Minn. Stat. § 181.952, subd. 2.
Knowledgeable plaintiff-side attorneys will assert failure to post notice as another violation of
DATWA in lawsuits involving wrongful testing.
9.

Not setting parameters on treatment and return to work or allowing an
employee to return to work without confirmation that the employee has
“completed” treatment.

As explained above, an employee with a first-time positive may not be terminated from
employment unless:
(1)
the employer has first given the employee an opportunity to participate in, at the
employee’s own expense or pursuant to coverage under an employee benefit plan, either
a drug or alcohol counseling or rehabilitation program, whichever is more appropriate, as
determined by the employer after consultation with a certified chemical use counselor or
a physician trained in the diagnosis and treatment of chemical dependency; and
(2)
the employee has either refused to participate in the counseling or rehabilitation
program or has failed to successfully complete the program, as evidenced by withdrawal
from the program before its completion or by a positive test result on a confirmatory test
after completion of the program.
Minn. Stat. § 181.953, subd. 10(b). Employers should not simply ship the employee off to
treatment, however, and assume that matters will take care of themselves. In Welhage v. ING
Bank, FSB, supra, the treatment plan was open-ended, and the employee was in treatment for
over six months. The employer, a bank, eventually assumed he was not coming back, sent him a
long-term disability application, and removed his name from the roster of active employees. The
11

bank ended up having to settle a lawsuit brought by the employee for wrongful termination under
DATWA. The bank could have avoided the problem by being more engaged on the front end.
The statute allows the employer to have a role in determining the scope of the treatment
program.
A similar problem results when an employee has completed in-patient treatment but is
continuing to participate in out-patient counseling or after-hours meetings and wants to return to
work. Until the employer receives written notice that the employee has “completed” treatment it
should not allow the employee to return. If the employee returns to work before completing
treatment, tests positive for a second time and is fired, he or she may argue that they were never
allowed the chance to complete the treatment in the first place.
The correct procedure for an employer to follow was set forth in Jones v. Green Bay
Packaging, No. A15-0017 (Minn. Ct. App. Aug. 10, 2015). The plaintiff in that case, Jones,
tested positive for marijuana after a workplace accident. Green Bay Packaging presented Jones
with a Conditional Reinstatement Agreement (“CRA”), which provided that Jones could retain
his employment if he (1) immediately submitted to evaluation by a chemical dependency
treatment center approved by Green Bay Packaging, and (2) successfully participated in
treatment at that treatment center for the amount of time recommended by the center. The CRA
listed treatment centers that Green Bay Packaging had already approved and stated that
“additional facilities could be approved by the company.”
Jones then asked that he be allowed to participate in evaluation and treatment at two
facilities which were not listed in the CRA, one of which was Riverplace Counseling Centers.
Green Bay Packaging approved both additional treatment centers. Jones visited Riverplace for a

12

chemical dependency assessment. After the assessment, Riverplace recommended that Jones
receive outpatient chemical dependency treatment at its facility four times per week.
Jones signed the CRA on May 22, but informed Green Bay Packaging on May 24 that he
wished to receive his treatment at another facility, Grace Counseling Services. He claimed that
he could not afford the gas required to attend the program at Riverplace because it was a 30minute commute from his home. He requested that Green Bay Packaging approve treatment at
Grace because the facility was near his home and its program met only twice per week. Green
Bay Packaging denied the request and told Jones that he would be fired if he did not participate
in the recommended treatment program at Riverplace. Jones did not participate in the treatment
program at Riverplace. Green Bay Packaging then terminated Jones’ employment.
Jones sued Green Bay Packaging as a pro se plaintiff for wrongful discharge under
DATWA. The district court dismissed the case on summary judgment and Jones appealed. The
issue for the courts was a fairly straightforward matter of statutory interpretation, specifically the
phrase “as determined by the employer.” Affirming dismissal, the appellate court held that “[t]he
plain language of this phrase provides that the employer must give the employee the opportunity
to attend either a drug or alcohol counseling or rehabilitation program, whichever is more
appropriate, indicating only that the employer is tasked with deciding whether counseling or
rehabilitation is more appropriate for the employee.” The result is that employees do not have the
unfettered right to choose a treatment center or treatment program.
The decision highlights how critical employer engagement is when complying with this
statute, including after an employee tests positive. Even if an employer has a compliant policy
and conducts testing in a compliant manner, it must still interact with the employee who tests
positive to work out and agree on a treatment program, and then continue to monitor the status
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and ultimate completion of the program. This level of engagement may require time and
commitment by Human Resources personnel but should not be overlooked.
The decision also highlights the usefulness of a written return to work agreement or, in
this case, a “CRA.” The DATWA statute does not require or even mention a CRA or return to
work agreement, but employers in Minnesota typically rely on them to confirm that all parties
understand their rights and obligations in this situation, and the Court’s implicit endorsement in
Green Bay Packaging makes this a best practice for all Minnesota employers.
10.

Random testing all employees.

DATWA provides that an employer may request or require employees to undergo drug
and alcohol testing on a random selection basis only if:
(1)

they are employed in safety-sensitive positions; or

(2)

they are employed as professional athletes if the professional athlete is subject to
a collective bargaining agreement permitting random testing but only to the extent
consistent with the collective bargaining agreement.

Minn. Stat. § 181.951, subd. 4 (emphasis added).
DATWA defines a “safety-sensitive position” as a job, including any supervisory or
management position, in which an impairment caused by drug or alcohol usage would threaten
the health or safety of any person. Minn. Stat. § 181.950, subd. 13. For clarity, the employer’s
written policy should explicitly identify which positions or employees are considered “safetysensitive” for purposes of random testing. While DATWA grants employers considerable
latitude in classifying “safety-sensitive” positions, employers should be prepared to defend their
classifications. Improperly classifying an employee as “safety-sensitive” could result in a legal
challenge to a positive test result or any adverse employment action taken based on the result. In
one case, an employer whose business involved large machinery applied random testing to all
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employees, including the office staff at headquarters, and an assistant accountant drew the lot.
She tested positive for marijuana and challenged the propriety of the testing in court, ultimately
resulting in a settlement.
Although there have been few reported decisions interpreting the phrase “safety-sensitive
position” under DATWA, in Law Enforcement Labor Services, Inc. v. Sherburne County the
court determined that the county’s classification of jail personnel, patrol officers, investigators,
the director of emergency management, and transport/court security deputies as “safety-sensitive
positions” under DATWA was appropriate. 695 N.W.2d 630, 636 (Minn. Ct. App. 2005). In
contrast, the Minnesota Court of Appeals has held that a particular journeyman pipefitter did not
hold such a position. See Newmech Cos. v. Youness, No. C6-00-2162, 2001 Minn. App. LEXIS
1056 at *6-7 (Minn. Ct. App. Sep. 18, 2001) (unpublished) (employee had not engaged in
employment misconduct by refusing to take test where he reasonably believed that he was not
subject to testing under DATWA and was not disqualified from receiving unemployment
benefits).
11.

Testing an employee in an arbitrary and capricious manner without
reasonable suspicion.

Drug and alcohol testing may not be conducted on an arbitrary and capricious basis.
Minn. Stat. § 181.951, subd. 1(c) (“An employer may not request or require an employee or job
applicant to undergo drug and alcohol testing on an arbitrary and capricious basis.”). The
Minnesota Court of Appeals has held that a decision to test is arbitrary and capricious “only
where the decision lacks any rational basis.” Kise v. Product Design & Eng’g, Inc., 453 N.W.2d
561, 565 (Minn. Ct. App. 1990) (finding that employer’s decision to require drug and alcohol
testing only of employees who were injured and received medical treatment on same day was not
arbitrary and capricious). “‘[A]ny rational basis is a lower standard than ‘specific facts and
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rational inferences.’” Lewis v. Ashland, Inc., 813 F. Supp. 2d 1113, 1118 (D. Minn. 2011)
(finding that the employer’s decision to drug test was not arbitrary and capricious because the
employer had reasonable suspicion the employee was under the influence of marijuana). Despite
the court’s expansive interpretation of the phrase “arbitrary and capricious,” employers should
apply their policy uniformly and consistently in order to minimize claims under DATWA.
12.

Testing an employee or applicant without a signed acknowledgment of
having seen a Minnesota-compliant drug and alcohol testing policy.

An employer must provide written notice of its drug and alcohol testing policy to all
affected employees, to a previously nonaffected employee upon transfer to an affected position
under the policy, and to a job applicant before any testing occurs if the job offer is contingent on
passing a drug or alcohol test. Minn. Stat. § 181.952, subd. 2.
Some employers have interpreted the “written notice of its . . . policy” language to merely
require the employer to provide an abbreviated notice that the employer has adopted the policy.
A better practice is for the employer to provide a complete copy of its written drug and alcohol
testing policy to each affected applicant and employee. This will avoid any argument as to
whether the notice satisfies Minn. Stat. § 181.952, subd. 2.
Upon distribution of the policy and any revised policies, employers would be wise to
obtain a signed written acknowledgment from each individual confirming that the individual has
seen a copy of, and understands, the employer’s policy. This is because DATWA requires
employers, before requesting an employee or job applicant to undergo testing, to provide the
employee or job applicant with a form, developed by the employer, on which to acknowledge
that the employee or job applicant has “seen” the employer’s drug and alcohol testing policy.
See Minn. Stat. § 181.953, subd. 6. While it is recommended that employers provide such a
form to the employee or job applicant prior to every test, some courts have allowed the
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employee’s initial acknowledgment form, signed upon hire or adoption of the policy, to satisfy
this requirement. McCoy v. Qwest Corp., 2009 U.S. Dist. LEXIS 88251, at *14 (D. Minn. Sept.
24, 2009) (unpublished).
13.

Using breath tests or performing testing on site.

Breath testing for alcohol is commonly used by law enforcement and is required under
federal regulations. Breath testing under DATWA, however, is generally considered noncompliant, for several reasons. First, DATWA requires employers to utilize the services of a
certified laboratory for all alcohol testing. Minn. Stat. § 181.953, subd. 1(b). Because
breathalyzers are not a testing laboratory, DATWA arguably does not permit them. DATWA
also requires the employer to establish certain chain-of-custody procedures “to ensure proper
record keeping, handling, labeling, and identification of the samples to be tested.” Minn. Stat. §
181.953, subd. 5 (emphasis added). As a practical matter, it is impossible to “handle,” “label,”
or “identify” breath samples. The chain-of-custody procedures mandated by DATWA also
require that “possession of a sample must be traceable to the employee from whom the sample is
collected, from the time the sample is collected through the time the sample is delivered to the
laboratory.” Minn. Stat. § 181.953, subd. 5(1) (emphasis added). It is difficult to imagine how
breath specimens can be possessed or traced. Further, when breath testing devices are utilized,
the breath sample is not retained and “delivered” to the laboratory. In fact, no laboratory is used
at all.
Furthermore, the chain-of-custody procedures mandated by DATWA require that “the
sample must always be in the possession of, must always be in view of, or must be placed in a
secured area by a person authorized to handle the sample.” Minn. Stat. § 181.953, subd. 5(2)
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(emphasis added). These concepts are inconsistent with the way that breathalyzers actually
work.
DATWA allows employees to obtain a “confirmatory retest” of the “original” sample.
See Minn. Stat. § 181.953, subd. 9 (“An employee or job applicant may request a confirmatory
retest of the original sample at the employee’s or job applicant’s own expense after notice of a
positive test result on a confirmatory test.”) (emphasis added). It is impossible to conduct a
“confirmatory retest” on a breath sample because the “original sample” is not kept. Finally,
DATWA requires testing laboratories to “retain” samples for six (6) months. See Minn. Stat. §
181.953, subd. 3 (“A laboratory shall retain and properly store for at least six months all samples
that produced a positive test result.”). These requirements are impossible in the case of breath
alcohol testing because breath samples are not delivered to a laboratory.
DATWA’s legislative history also shows that the Minnesota Legislature amended
DATWA in 1991 (four years after its adoption) to repeal then-existing language that explicitly
authorized breath alcohol testing. Prior to the 1991 amendment, Minn. Stat. § 181.953, subd.
1(a) provided:
An employer who requests or requires an employee or job applicant to undergo
drug or alcohol testing shall use the services of a testing laboratory licensed by the
commissioner under this subdivision, except that, a breath test as an initial
screening test for alcohol may be performed by a medical clinic, hospital, or
other medical facility not owned or operated by the employer that does not meet
the licensing requirements of this section, provided that the breath test meets the
standards or requirements adopted by rule under paragraph (b), except clause
(1), and any confirmatory test is performed according to the requirements of
sections 181.950 to 181.957 and the rules adopted thereunder.
Laws of Minnesota, Chapter 60, Senate File No. 550, 1991 Regular Session, available at
https://www.revisor.mn.gov/laws/?doctype=Chapter&year=1991&type=0&id=60. For all of
these reasons, breath alcohol testing under DATWA is not recommended.
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DATWA provides that an employer may not conduct drug or alcohol testing of its own
employees and job applicants using a testing laboratory owned and operated by the employer;
except that, one agency of the state may test the employees of another agency of the state. Minn.
Stat. § 181.953, subd. 4.
14.

Not addressing “shy bladder,” “dilute” urine specimens, “adulterated” urine
specimens, or “substituted” urine specimens.

In many respects, DATWA has not kept up with the science of drug testing or cheating.
At the federal level, for regulated drug and alcohol tests, the DOT and other federal agencies
have adopted several important regulations regarding topics such as “shy bladder” (the inability
to provide an adequate volume of urine for testing); “dilute” urine specimens; “adulterated” urine
specimens; “substituted” urine specimens; and “validity testing.”
For employers governed by state law, the absence of clear regulation (or at least
guidance) at the state level has created uncertainty and confusion as to the proper handling of
dilute, adulterated, and substituted specimens. DATWA does not explicitly authorize, prohibit, or
restrict “monitored” or “direct observation” urine collection. In contrast, DOT regulations now
require employers to monitor the collection of urine, or collect the urine under “direct
observation,” under some circumstances. Employers may wish to refrain from using these
techniques given the possible liability for invasion of privacy claims. See Lake v. Wal-Mart
Stores, Inc., 582 N.W.2d 231, 235 (Minn. 1998) (recognizing a private cause of action for
invasion of privacy); see also, Wakely v. Knutson Construction Services, Inc., File No. EM 044172 at *15-16 (Minn. Dist. Ct. Jan. 3, 2005) (unpublished) (granting summary judgment to
employee on an invasion of privacy claim when drug test was without proper basis under
DATWA). Cf. Pingatore v. Union Pac. R.R. Co., 2017 Ark. App. 459 (Ark. Ct. App. 2017)
(finding that employees working in a highly regulated industry like the railroad have a lower
19

expectation of privacy during drug testing, especially when the employee fails to protest the
conditions under which the testing occurred).
It may make sense, however, to address in a DATWA policy what procedures should be
followed in the event of shy bladder, “dilute” urine specimens, specimens which are out of the
temperature range and other situations suggesting adulterated or substituted urine specimens.
15.

Testing an employee after admitted possession or use of illegal drugs instead
of moving straight to termination.

Human Resources professionals and advising counsel should bear in mind that the
complicated repercussions of DATWA can be avoided in some situations, for example where an
employee admits to the use or possession of illegal drugs in the workplace, before being tested.
Unfortunately, it seems counter-intuitive that confirming the use of illegal drugs with a test
makes the employer’s position weaker, not stronger, but that can often be the case. DATWA
governs and is triggered by a “test.”
In certain circumstances, Minnesota Courts have even held that employers may lawfully
discharge employees following a first positive drug or alcohol test result provided that the
employer has independent grounds for the termination. In In re Copeland, 455 N.W.2d 503, 507
(Minn. Ct. App. 1990), the Minnesota Court of Appeals held that an employer could discharge
an employee after a first positive test result if the termination is based on conduct which amounts
to just cause for termination, even if the conduct is inextricably intertwined with the use of
illegal drugs.
In City of Minneapolis v. Johnson, 450 N.W.2d 156 (Minn. Ct. App. 1990), the plaintiff,
also a Minneapolis police officer, admitted using cocaine and failing to intervene or reporting
suspected cocaine use at a party. Id at 157-58. The City of Minneapolis administered a drug test
to the plaintiff, which yielded a positive test result. Id. at 158. The Minnesota Court of Appeals
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held that DATWA does not bar the discharge of an employee for reasons independent of the test
result, namely, the plaintiffs’ admitted drug use and failure to take action in the face of suspected
illegal activity. Id. at 161.
In Hanson v. City of Hawley, No. A05-1940, 2006 Minn. App. Unpub. LEXIS 435
(Minn. Ct. App. May 2, 2006) (unpublished), a city police chief was terminated under a “no
tolerance” provision when, after a minor car accident, he tested positive for alcohol at a level of
.024 blood alcohol content after ingesting cough medicine. Id. at *2. The chief police argued
that the city violated DATWA by not performing the necessary confirmatory retest. Id. at *3.
The Court of Appeals affirmed the dismissal and followed Johnson in holding that the city could
terminate a police officer for reasons other than the positive drug test (namely, violation of the
zero-tolerance policy) without incurring liability under DATWA. Id. at *5.
In Lewis v. Ashland, Inc., 813 F. Supp. 2d 1113, 1118 (D. Minn. 2011), an employer's
termination of employee for continued insubordination during his drug testing was not violation
of DATWA, where employer cancelled test due to employee's disruptive behavior, so there was
no test result to form basis of termination.
One of the most common scenarios for invoking the exceptions recognized in Copeland
and Johnson is where the employee has admitted to illegal drug use. A confession to using
illegal drugs is not the same as a positive drug test, and each of these have different legal
ramifications. If facing a scenario under which the employee has admitted to illegal drug use
before the employer requests the drug test, the employer may wish to proceed immediately to
terminating the employee without even requesting a drug test. At that point, obtaining a positive
drug test result will only muddy the waters and give the employee legal ammunition under
DATWA to challenge the termination.
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16.

Not complying with the law of another state (or city) where the employee is
located.

Minnesota is not the only state with a unique law on the topic of employee drug testing.
Companies with employees across the country must also comply with other state laws, and in
some cases city ordinances. Jurisdictions with specific laws on drug or alcohol testing in the
workplace include Connecticut; Iowa; Maine; Montana; Rhode Island; San Francisco, California;
and Boulder, Colorado.
For illustration purposes only and not as a comprehensive summary of the law, in Iowa
results must be sent by “certified” mail and supervisor training is required. Connecticut prohibits
direct observation of the employee while providing the sample. In Maine, any employer drug
testing program must be approved by the Maine Department of Labor before implementation.
Drug testing in Montana is only allowed for applicants for and employees in positions which
involve a hazardous work environment, a security position, public safety, public health, driving a
motor vehicle or a fiduciary duty to the employer. And in San Francisco, drug testing for is only
allowed if the employee presents a “clear and present danger.”
In the past year, the issue of drug testing and medical marijuana accommodations in the
workplace has also sparked litigation in state courts across the country. For example, in Barbuto
v. Advantage Sales and Mktg., LLC, 477 Mass. 456, 78 N.E.3d 37 (Mass. 2017), the
Massachusetts Supreme Court ruled that a medical marijuana user could assert a claim against
her employer for disability discrimination, based in part on the Court’s interpretation of the
Massachusetts’s medical marijuana statute.
17.

Not conducting mandatory drug and alcohol testing for commercial drivers.
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Drug and alcohol testing of commercial truck drivers is not optional, it is mandatory. In
1991, Congress passed the Federal Omnibus Transportation Employee Testing Act of 1991
(“FOTETA”), which directed the Secretary of Transportation to prescribe revised regulations for
the testing of employees for drugs and alcohol in four (4) sectors of the transportation industry.
Pursuant to this direction, the Federal Aviation Administration (“FAA”), Federal Motor Carrier
Safety Administration (“FMCSA”), Federal Railroad Administration (“FRA”), and Federal
Transit Administration (“FTA”) promulgated separate drug and alcohol testing rules for their
respective industries. In general, these regulations require covered employers to adopt a written
drug and alcohol testing policy, train supervisors, provide information to employees, and begin a
comprehensive program of mandatory drug and alcohol testing for safety sensitive transportation
workers.
The regulations adopted by the FMCSA governing commercial drivers affect the largest
number of employers and employees. These regulations can be found in 49 C.F.R. § 382
(commonly referred to as “Part 382”). The regulations governing the procedures for
transportation workplace drug and alcohol testing can be found in 49 C.F.R. § 40 (commonly
referred to as “Part 40”).
18.

Applying federal drug testing requirements and procedures for commercial
drivers to non-drivers, and vice-versa.

Employers that have both commercial drivers and employees who are not subject to
federal regulations must be especially mindful when testing employees for drugs or alcohol.
Employees subject to federal law are generally exempt from the requirements, and protections,
of DATWA. Belde v. Ferguson Enterprises, Inc., 460 F.3d 976 (8th Cir. 2006), MN Airlines,
Inc., d/b/a Sun Country Airlines v. Levander, No 15-CV-2454 (PAM/BRT) (D. Minn. Aug. 28,
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2015). Employers in this circumstance should have both a DATWA policy and a FMSCA and
take care not to mix procedures, requirements, or policies between the two groups of employees.
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A.

INTRODUCTION

These materials address many of the most-common employment compliance issues for
Minnesota and national employers. Many new laws affecting employers have been enacted in
states and cities across the country in the last few years, and that trend is expected to continue (at
least in certain states and many larger cities) in the coming years. Employers should regularly
review their employment compliance practices and documents, and should consult with legal
counsel to ensure all appropriate steps are taken to comply with applicable employment laws.
B.

TEN TIPS
1. UNDERSTAND THE NUANCES OF STATE AND LOCAL PAID SICK LEAVE
LAWS
Minnesota Requirements
There is no current Minnesota law requiring employers to provide paid sick and safe
leave. But see Minn. Stat. § 181.9413 (employees of an employer with 21 or more
employees that provides personal sick leave may use such sick leave for absences due
to illness or injury to an employee’s family member or for providing or receiving
assistance because of sexual assault, domestic abuse, or stalking).
Local Ordinances in Minnesota
i. Minneapolis Sick and Safe Leave Ordinance
Minneapolis’s Sick and Safe Leave (SSL) Ordinance requires that employers with
a presence within the geographic boundaries of the city provide employees
(including part-time employees and temporary employees) performing more than
80 hours of work in a calendar year within the geographic boundaries of the city
to provide SSL to such employees. Employers with six or more employees must
provide paid SSL. Employers with fewer than six employees must provide SSL,
but it may be unpaid. Employers may either front load hours by providing
employees 48 hours after 90 days of employment and 80 hours in each subsequent
year, or follow an accrual method wherein employees accrue one hour of SSL for
every 30 hours worked, up to 48 hours per calendar year. Under the accrual
method, employees must be permitted to carry over up to 80 hours to the next
calendar year. Accrual begins on an employee’s first day of work and employees
may begin taking such leave after 90 days of employment. Employers can require
that employees use SSL in up to four-hour increments. See Minneapolis, Minn.,
Code of Ordinances tit. 2, ch. 40 (2018); Minneapolis City of Lakes, Sick & Safe
Time (Jul. 1, 2017) http://sicktimeinfo.minneapolismn.gov/.
ii. Saint Paul Earned Safe and Sick Time Ordinance
Saint Paul’s Earned Safe and Sick Time (ESST) Ordinance is similar to the
Minneapolis Ordinance. See Saint Paul, Minn., Code of Ordinances tit. XXIII, ch.
233 (2018); St. Paul Minnesota, Earned Sick and Safe Time (Jan. 1, 2018);
1
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https://www.stpaul.gov/departments/human-rights-equal-economicopportunity/contract-compliance-business-development/earned.
iii. Key Differences Between Minneapolis and St. Paul Ordinances


New Business – Minneapolis Ordinance permits non-chain establishment,
new businesses (operating in first 12 months after the hire date of the
employer’s first employee) to provide unpaid SSL. This exception sunsets
July 1, 2022. Saint Paul Ordinance provides that new business (operating
in first six months after the hire date of the employer’s first employee) to
provide unpaid ESST. This exception sunsets January 1, 2023.



Small Business – Minneapolis Ordinance permits employers with five or
less employees to provide unpaid SSL. Saint Paul Ordinance has no
“small” employer exception.



Definition of “extended family” – Minneapolis Ordinance includes usage
for members of the employee’s household. Saint Paul Ordinance includes
any individual related by blood or affinity whose close associate with the
employee is the equivalent of a family relationship.



Advance notice of foreseeable usage – Minneapolis Ordinance provides
that an employer may require advance notice of up to seven days. Saint
Paul Ordinances provides that an employer may require an employee to
comply with the employer’s usual and customary notice and procedural
requirements for absences or for requesting leave, provided that such
requirements do not interfere with the purposes for which the leave is
needed.



Poster – Minneapolis Ordinance requires display of City created poster in
English and other languages. Saint Paul Ordinance requires certain notice
to employees, which may be satisfied by posting poster created by the
City.



Enforcement – Saint Paul Ordinance allows for private civil action if the
employee alleges interference with or retaliation for requesting or taking
ESST.

Additional States and Cities with Sick and Safe Leave Requirements
See Attachment A.
Practical Tips for Compliance
i. If providing vacation leave, evaluate whether to replace with Paid Time Off
(PTO). Assuming PTO may be used for any purpose, most PTO policies may
already comply with paid sick and safe leave laws/ordinances, provided that:
2
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the policy grants employees at least as much time off as required by the
paid sick and safe leave law/ordinance and allows for same amount of
carryover of accrued but unused PTO (unless frontloaded);



the policy does not mandate a larger increment of per-time usage (e.g.,
Minneapolis and Saint Paul Ordinances provide that PTO usage cannot be
required in greater than four-hour increments);



paid leave is compensated at the same rate as required by applicable law
(e.g., Minneapolis and Saint Paul Ordinance requires the same wage rate
as the employee would have been paid during the period sick and safe
leave taken, including any shift differential);



required employee documentation does not exceed that allowed under
applicable law;



the policy does not interfere with paid sick and safe time use under
applicable law and/or require more advance notice of foreseeable use than
allowed under applicable law (e.g., Minneapolis Ordinance provides that
employer may require advance notice of up to seven days); and



the policy provides any required notice of an employee’s ability to file
complaint with governmental entity and/or bring a civil action if the
employee alleges interference with retaliation for requesting or using sick
and safe leave.

ii. Understand recordkeeping and employee notice required by applicable law (e.g.,
Minneapolis Ordinance requires employers maintain records for three years
showing: (1) for non-exempt employees, hours worked; (2) hours of leave
available for sick and safe time purposes; and (3) hours of leave used for sick and
safe time purposes; Saint Paul Ordinance requires employers to maintain accurate
records documenting hours worked by employees and sick and safe time taken by
employees for three years; both ordinances require employers that provides an
employee handbook to its employees must include in the handbook notice of
employees’ sick and safe time rights and remedies). Employers cannot
discriminate or retaliate against employees who use paid sick and safe leave.
iii. Employers should understand which state laws and city ordinances apply based
on their workforce, and consider options for effectively complying with each
applicable law or ordinance. For example, consider developing a “core” PTO
policy plus state and local supplements to address applicable sick and safe leave
requirements, including for employees who are not eligible for PTO (e.g., parttime or temporary employees).
iv. Consider potential application to other employment policies and agreements (e.g.,
no-fault attendance policies, collective bargaining agreements).

3
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v. Train human resources personnel and management.
2. KNOW OTHER LEAVE LAWS
Minnesota Leave Law Requirements
i. Pregnancy and Parenting Leave. Minnesota law requires employers with 21 or
more employees to provide an unpaid leave of absence to an eligible employee
who is a natural or adoptive parent in conjunction with the birth or adoption of a
child or to a female employee for prenatal care, incapacity due to pregnancy,
childbirth, or related health conditions. The length of leave may not exceed 12
weeks, unless agreed to by the employer. The employer may require an employee
to provide reasonable notice of start date and duration of leave. Leave may run
concurrently with paid parental, sick or vacation leave, and leave taken under the
FMLA. Leave taken in conjunction with the birth or adoption of a child may be
taken within 12 months after the birth or adoption or within 12 months after the
child leaves the hospital when the child must remain in the hospital longer than
the mother. Minn. Stat. § 181.940, 181.941, 181.943(a).
ii. Pregnancy Accommodations. An employer with 21 or more employees must
provide reasonable accommodations to an eligible employee for health conditions
related to pregnancy or childbirth if requested with the advice of the employee’s
licensed health care provider or certified doula, unless it would impose an undue
hardship on the employer. An employer may not claim undue hardship or require
an employee to obtain advice from a health care provider or doula for more
frequent restroom, food, and water breaks; seating; and limits on lifting over 20
pounds. Minn. Stat. § 181.9414.
iii. Adoptive Parent Leave. Employers who permit paternity or maternity time off to
biological fathers or mothers are required, upon request, to grant time off, with or
without pay, to adoptive fathers or mothers. The minimum period is four weeks,
or, if the employer has an established policy for biological parents which sets a
period of less than four weeks, that period is the minimum time off. Minn. Stat.
§ 181.92.
iv. Nursing Mothers. Minnesota Statutes requires an employer with one or more
employees to provide reasonable unpaid break time each day to an employee who
needs to express breast milk for her infant child. Employers must make
reasonable efforts to provide a room or other location, near the work area, other
than a bathroom or toilet stall, shielded from view and free from intrusions from
coworkers and the public, with access to an electrical outlet, where the employee
can express breast milk in privacy. Minn. Stat. § 181.939, 181.944.
v. Sick and Safety Leave. Minnesota law allows eligible employees of an employer
with 21 or more employees to use personal sick leave benefits provided by an
employer for absences due to illness or injury to the employee’s minor child, adult
child, spouse, sibling, parent, parent-in-law, grandchild, grandparent, or
4
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stepparent. Employees may use such leave for reasonable periods of time as the
employee’s attendance may be necessary, on the same terms upon which the
employee is able to use sick leave benefits for the employee’s own illness or
injury. An employee may use sick leave for safety leave for providing or
receiving assistance because of sexual assault, domestic abuse, or stalking. An
employer may limit the use of sick leave for an employee’s family members to no
less than 160 hours in any 12-month period, but this limit does not apply to the
illness or injury of the employee’s child. Minn. Stat. § 181.9413.
vi. School Conference and Activities Leave. Minnesota law provides that an
employer with 21 or more employees must grant an eligible employee unpaid
leave of absence up to a total of 16 hours during any 12-month period to attend
school conferences or school-related activities related to the employee’s child, if
the conferences or activities cannot be scheduled during non-work hours. When
the leave cannot be scheduled during non-work hours and the need for leave is
foreseeable, the employee must provide reasonable prior notice of the leave and
make a reasonable effort to schedule the leave so as not to unduly disrupt the
operations of the employer. An employee may use any paid vacation leave or
other appropriate leave. Minn. Stat. § 181.9412.
vii. Bone Marrow Leave. Minnesota law requires an employer with 20 or more
employees to grant paid leave of absence to an eligible employee who seeks to
undergo a medical procedure to donate bone marrow. The combined length of the
leave may not exceed 40 work hours, unless agreed to by the employer. Minn.
Stat. § 181.945, subd. 2.
viii. Organ Donation Leave. Minnesota law requires an employer with 20 or more
employees to grant paid leave of absence to an employee who seeks to undergo a
medical procedure to donate an organ or partial organ to another person. The
combined length of the leave may not exceed 40 work hours, unless agreed to by
the employer. Minn. Stat. § 181.9456, subd. 2.
ix. Leave for Families of Mobilized Military Members. Minnesota law requires
employers to grant up to ten working days of a leave of absence without pay to an
employee whose immediate family member, as a member of the U.S. armed
forces, has been injured or killed while engaged in active service. Minn. Stat.
§ 181.947, subd. 2.
x. Leave to Attend Military Ceremonies. Unless the leave would unduly disrupt the
operations of the employer, Minnesota law requires employers with one or more
employees to grant a leave of absence without pay to an eligible employee whose
immediate family member, as a member of the U.S. armed forces, has been
ordered into active service in support of a war or other national emergency.
Minn. Stat. § 181.948, subd. 2.
xi. Leave for Civil Air Patrol Service. Unless the leave would unduly disrupt the
operations of the employer, an employer with 20 or more employees must grant
5
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an unpaid leave of absence to an eligible employee for time spent rendering
service as a member of the civil air patrol. Minn. Stat. § 181.946.
xii. Jury Duty Leave. Employers are prohibited from penalizing employees on leave
for jury duty purposes, but Minnesota law does not require that employers pay
employees during jury duty leave. Minn. Stat. § 593.50.
Other State Leave Laws Creating Employer Responsibilities
i. Mini-FMLA Leave, Pregnancy and/or Parenting Leave. Some states provide that
employees are eligible for unpaid family leave. See, e.g., N.J.S.A. 34:11B-1 to
34:11B-16 (New Jersey Family Leave Act); Cal. Gov't Code §§ 12945.1 to
12945.2 and 19702.3 (California Family Rights Act); Conn. Gen. Stat. Ann. §§
31-51kk to 31-51rr (Connecticut Family and Medical Leave Act); D.C. Code §§
32-501 to 32-517 (D.C. Family and Medical Leave); Or. Rev. Stat. §§ 659A.150
to 659A.186 (Oregon Family Leave Act); 28 R.I. Gen. Laws § 28-41-35(i)
(Rhode Island Parental and Family Medical Act); Vt. Stat. Ann. tit. 21, §§ 470 to
474 (Vermont Parental and Family Leave Act); Wash. Rev. Code. Ann. §
49.78.010 to 49.78.904 (Washington Family Leave); Wis. Stat. § 103.10
(Wisconsin Family and Medical Leave Act). Many states have laws requiring that
employers treat pregnancy the same as it treats other temporary disabilities. See,
e.g., Ohio Rev. Code § 4112.01 et seq.; § 3781.55. Several states also have
statutes requiring that employers provide employees unpaid pregnancy or parental
leave. See, e.g. Conn. Gen. Stat. Ann. §§ 31-51kk to 31-51rr. Some states require
that the employee be disabled by pregnancy to become entitled for certain leave.
See, e.g., Cal. Lab. Code § 12945(b)(2) (California Pregnancy Disability Leave);
Cal. Gov’t Code § 12940(a) (granting an employee up to four months of
intermittent unpaid leave if the employee is disabled by pregnancy; birth; or a
related medical condition, including morning sickness); Iowa Code 216.6 et seq.
(granting an employee unpaid leave for either eight weeks or the period of the
temporary disability, whichever is less). Other states require employers to
provide parental leave to a parent (regardless of gender) for the birth or adoption
of a child. See, e.g., 804 Mass. Code Regs. § 8.01; Mass. Gen. Laws Ch. 149, §
105D (requiring employers to provide qualified employees with up to eight weeks
of unpaid parental leave); Tenn. Code Ann. § 4-21-408(a) (granting qualified
employees four months of unpaid parental leave).
ii. Paid Family Leave. Some states provide that certain employees are eligible for
paid family leave. See, e.g., 12 NYCRR pt. 380; N.Y. Workers' Comp. Law §§
200 to 242 (New York Paid Family Leave Benefits Law); Cal. Unemp. Ins. Code
§ 2613(b), (c) (California Paid Family Leave); N.J. Stat. Ann. 43:21-26 to 43:2139 (New Jersey Family Leave Insurance Law); R.I. Gen. Laws § 28-41-35 (Rhode
Island Temporary Caregiver Insurance Program). Generally, such paid family
leave programs are funded through employee-paid payroll taxes and may be
administered through the state.

6
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iii. Jury Duty Leave. Most states have statutes requiring that employers not penalize
employees who are absent for jury duty; however, states vary on whether
employers must pay employees while they are on leave for jury duty purposes.
See, e.g., Ala. Code § 12-16-8 (providing that employers must pay employees
their usual compensation); 705 Ill. Comp. Stat. 305/4.1; 705 Ill. Comp. Stat.
310/10.1 (providing that employers are not required to pay employees out on jury
duty leave). States that require employers to pay employees on leave for jury
duty also vary in the amount employers must pay. Compare Colo. Rev. Stat.
§§ 13-71-126; 13-71-134(1) (requiring employers to pay up to $50.00 per day in
employee wages for jury duty leave for the first three days of leave), with Conn.
Gen. Stat. §§ 51-247; 51-247a (requiring employers to pay employees full wages
in jury duty leave for the first 5 days of leave).
iv. Military Leave. Most states provide that employees are entitled to periods of
unpaid leave if they are called to active duty. See, e.g., Mich. Comp. Laws
§ 32.271 et seq.; § 35.401 et seq. Some states also require that employers provide
family members of deployed service members a period of unpaid leave. See, e.g.,
Me. Stat. tit. 26, §§ 811-14 (requiring an employer to provide an eligible
employee with 15 days of unpaid leave when his or her spouse, domestic partner,
or parent is deployed for more than 180 days).
v. Small Necessities Leave. This type of leave is required in some states for
employees to use for short-term absences for non-illness related reasons. States
differ in the type of leave offered, some include: unpaid leave for organ and bone
marrow donors, see e.g., Ark. Code § 11-3-205; leave for service in elected office,
see e.g., Colo. Rev. Stat. § 24-50-104(7)(b) (permitting leave for up to two days);
emergency responder leave, see, e.g., Del. Code Ann. Tit. 19, § 1801 et seq.;
school visitation leave, see, e.g., 820 Ill. Comp. Stat. § 147/10, 147/20.
vi. Voting Leave. Most states require that employers allow their employees to take
time off to vote. Some states require employers to pay their employees for
specified periods of time off for voting. See, e.g., Cal. Elec. Code §§ 14000;
14001 (providing that employees are entitled to take up to two hours without loss
of pay to vote if they do not have sufficient time outside of working hours to do
so).
Practical Tips for Compliance
i. Leave entitlements are highly variable from location to location. An employer
should know and understand state law and local ordinances addressing paid and
unpaid leave requirements in the locations it has employees, particularly in high
risk locations where the employer has a significant number of employees and/or
any employees (including remote employees) working in employee-friendly
locations.
ii. An employer should consider creating state-specific supplements to its core
employee handbook to address unique state and local leave laws.
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iii. Develop toolkits for human resources personnel (and perhaps management
employees) to navigate complex matrix of leave laws, especially where such leave
laws interact with other federal, state or local leave laws.
iv. Prior to terminating an employee for absenteeism, confirm that the potential
application of all then-current paid and unpaid federal, state and local leave laws
has been reviewed.
3. REMAIN APPRISED WITH EVER-INCREASING BAN THE BOX LAWS
Minnesota Requirements
i. Minnesota prohibits public and private employers (with limited exceptions) from
inquiring into or considering or requiring disclosure of the criminal record or
criminal history of an applicant for employment until the applicant has been
selected for an interview by the employer or, if there is not an interview, before a
conditional offer of employment is made to the applicant.
Minn.
Stat. § 364.021(a).
ii. Employers may notify applicants that the law or the employer’s policy will
disqualify an individual with a particular criminal history background from
employment in particular positions. Minn. Stat. § 364.021(c).
Other Key Issues Occurring at the State and Local Level
i. Timing: When can you ask?
a. Prohibited on initial application. Many states prohibit private employers’
inquiries into an applicant’s criminal history on the initial application. Some
examples include:
Connecticut. Employers are not allowed to ask about a
prospective employee’s prior arrests, criminal charges, or
convictions on an initial employment application unless
permitted by state or federal law. Conn. Gen. Stat. § 31-51i(b).
If an employment application form contains a question regarding
the applicant’s criminal history, the application must contain a
notice in clear and conspicuous language that the applicant is not
required to disclose the existence of any arrest, criminal charge,
or conviction if the records of such have been erased. Id. § 3151i(d).
Massachusetts. Employers are prohibited from requesting
criminal offender record information on an initial application
form unless the federal or state law creates a mandatory or
presumptive disqualification for the position based on conviction
or the employer is under a federal or state law obligation not to
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employ persons with specific convictions. Mass. Gen. Laws,
Ch. 151B, § 4.
New Jersey. An employer may not require an applicant for
employment to complete any employment application that
makes any inquiries regarding an applicant’s criminal record,
including an expunged criminal record during the initial
employment application process. N.J. Stat. Ann. § 34:6B14(a)(1). An employer also may not make any oral or written
inquiry regarding an applicant’s criminal record, including an
expunged criminal record, or use an online application that
requires the disclosure of an applicant’s criminal record,
including an expunged criminal record, during the initial
employment application process. N.J. Stat. Ann. § 34:6B14(a)(2). If an applicant discloses any information regarding
their criminal record, by voluntary oral or written disclosure,
during the initial employment application process, the employer
may make inquiries regarding the applicant’s criminal record
during the initial employment application process. N.J. Stat.
Ann. § 34:6B-14(b). An employer may require an applicant for
employment to complete an employment application or the
employer may make oral or written inquiries regarding an
applicant’s criminal record after the initial employment
application process has concluded. N.J. Stat. Ann. § 34:6B14(c). An employer may refuse to hire an applicant for
employment based upon the applicant’s criminal record, unless
the criminal record or relevant portion thereof has been
expunged or erased through executive pardon. Id.
New York. Unless specifically required or permitted by statute,
an employer generally cannot inquire (whether in any form of
application or otherwise) about (1) previous arrests or
accusations that are not still pending and which did not result in
convictions or guilty pleas; (2) youthful offender adjudications;
and (3) sealed conviction records. N.Y. Exec. Law § 296(16).
Los Angeles, California. An employer cannot include a question
on an employment application that seeks the disclosure of an
applicant’s criminal history. L.A. Cal, Municipal Code, Art. 9,
§ 189.02(A).
b. Prohibited on initial application, but allowed at or after the first interview.
Rhode Island. Employers may not include questions on
applications for employment (except in law enforcement agency
positions or positions related to law enforcement agencies) or
otherwise inquire orally or in writing whether the applicant has
9
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ever been arrested, charged with or convicted of any crime
unless federal or state law creates a mandatory or presumptive
disqualification. 28 R.I. Gen. Laws § 28-5-7(7). An employer
may ask an applicant for information about his or her criminal
convictions at the first interview or thereafter, in accordance
with all applicable state and federal laws. Id.
Minnesota. See above.
c. Prohibited on initial application, but allowed after a conditional offer of
employment is made.
Illinois. An employer or employment agency cannot inquire
about or into, consider, or require disclosure of the criminal
record or criminal history of an applicant until the applicant has
been determined qualified for the position and notified that the
applicant has been selected for an interview by the employer or
employment agency or, if there is not an interview, until after a
conditional offer of employment is made to the applicant by the
employer or employment agency. 820 Ill. Comp. Stat. 75/15(a).
Employers may notify applicants in writing of the specific
offenses that will disqualify the applicant from employment in a
particular position due to federal or state law or the employer’s
policy. Id. 75/15(c).
Los Angeles, California. An employer (defined as having ten or
more employees and located or doing business in the city)
cannot inquire about or require disclosure of an applicant’s
criminal history unless a conditional offer of employment has
been made to the applicant. L.A. Cal, Municipal Code, Art. 9,
§ 189.02(B).
ii. Consideration of other factors. Some state and local laws require that employers
consider factors that mitigate or provide context to an applicant’s criminal history.
a. Time-related restrictions.
California. Before an employer can deny an applicant a position
of employment solely or in part because of the applicant’s
conviction history, the employer must make “an individualized
assessment of whether the applicant’s conviction history has a
direct and adverse relationship with the specific duties of the job
that justify denying the applicant the position.” Cal. Gov’t Code
§ 12952(c)(1)(A). In making this assessment, the employer must
consider all of the following: (A) the nature and gravity of the
offense or conduct; (B) the time that has passed since the offense
or conduct and completion of the sentence; and (C) the nature of
10
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the job held or sought. Cal. Gov’t Code § 12952(c)(1)(A). The
employer may, but is not required to, commit the results of the
individualized assessment to writing.
Cal. Gov’t Code
§ 12952(c)(1)(B).
b. Job-relatedness.
Hawaii.
A prospective employer may inquire into an
individual’s criminal history if the conviction record bears a
rational relationship to the duties and responsibilities of the
position and the prospective employee has received a
conditional offer of employment. Haw. Rev. Stat. § 378-2.5(a)(b).
New York. An employer with ten or more employees is
prohibited from denying employment to an applicant (or taking
adverse employment action against employee) with a previous
criminal conviction unless, after considering certain statutory
factors, either (1) a direct relationship exists between the offense
the position sought by the applicant or held by the employee; or
(2) the applicant or employee presents an unreasonable risk to
property, or to the safe or welfare of specific individuals or the
general public. If an employer denies employment or continued
employment to an applicant or employee who has a criminal
record, the employer must provide within 30 days a written
statement explaining the reasons for the denial on the applicant's
or former employee's request. N.Y. Correct. Law §§ 750-755.
iii. Required investigations and/or assessments. Some states and cities require an
assessment process before an employer may take an adverse action against an
applicant based on that applicant’s criminal history. For example, California law
imposes several requirements, including limitations on when employers may
make inquiries into an applicant’s criminal history, and what an employer must do
before it can reject an applicant based on the applicant’s criminal history. This
law applies to employers with five or more employees. C.A. Assembly Bill 1008;
Cal. Gov’t Code § 12952.
a. Employers cannot include any question that seeks disclosure of an applicant’s
criminal history on an application for employment before the employer makes
a conditional offer of employment to the applicant. Cal. Gov’t Code
§ 12952(a)(1). Employers also cannot inquire or consider the conviction
history of an applicant until after making a conditional offer of employment.
Cal. Gov’t Code § 12952(a)(2).
b. Before an employer can deny an applicant a position of employment solely or
in part because of the applicant’s conviction history, the employer must make
“an individualized assessment of whether the applicant’s conviction history
11
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has a direct and adverse relationship with the specific duties of the job that
justify denying the applicant the position.”
Cal. Gov’t Code
§ 12952(c)(1)(A); see above.
c. If the employer makes a preliminary decision that the conviction history
disqualifies the applicant, the employer must notify the applicant of the
decision in writing. The employer may, but is not required to, justify the
reasoning for making the preliminary decision.
Cal. Gov’t Code
§ 12952(c)(2). The notification must contain all of the following: (A) notice
of the disqualifying conviction or convictions that are the basis for the
preliminary decision to rescind the offer; (B) a copy of the conviction history
report, if any; and (C) an explanation of the applicant’s right to respond to the
notice of the employer’s preliminary decision before that decision becomes
final and a deadline to respond. The explanation must inform the applicant
that the response may include submission of evidence challenging the
accuracy of the conviction history report that is the basis for rescinding the
offer, evidence of rehabilitation or mitigating circumstances, or both. Cal.
Gov’t Code § 12952(c)(2).
d. The employer must give the applicant five business days to respond to the
notice. If the applicant notifies the employer in writing that he or she disputes
the accuracy of the conviction history report and the applicant is taking
specific steps to obtain evidence supporting that assertion, then the employer
must give the applicant five additional business days to respond. Cal. Gov’t
Code § 12952(c)(3).
e. The employer must consider information submitted by the applicant before
making a final decision. Cal. Gov’t Code § 12952(c)(4).
f. If the employer makes a final decision to deny an application solely or in part
because of the applicant’s conviction history, the employer must notify the
applicant in writing of: (A) the final denial or disqualification, and the
employer may but is not required to justify or explain the reasoning for the
final denial or disqualification; (B) any existing procedure the employer has
for the applicant to challenge the decision or request reconsideration; and (C)
the right to file a complaint with the department.
g. The Los Angeles “Fair Chance” Ordinance prohibits employers with at least
ten employees who work two or more hours each week within the City of Los
Angeles from asking or requiring disclosure of a job applicant’s criminal
history prior to a conditional offer of employment. Los Angeles Municipal
Code § 189.000 et seq. (Ordinance No. 184652).
This includes a prohibition on asking any question that seeks the
disclosure of a job applicant’s criminal history, such as including
a criminal history “check the box” question on a job application
or a question during an initial job interview.
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Los Angeles employers covered by the ordinance also must
engage in a “Fair Chance Process” before withdrawing a
conditional offer of employment based on the applicant’s
criminal history, which includes: (1) a notification and “written
assessment” process; (2) providing the applicant five business
days to respond; (3) a “written reassessment” if the applicant
provides any documentation or information in response; and (4)
retaining records of job applications, including the written
assessments and reassessments, for three years.
The Fair Chance Ordinance also prohibits retaliation against an
employee or applicant for reporting any alleged violation of the
Ordinance or for participating in the Fair Chance Process.
In addition, covered employers must: (1) state in every
advertisement seeking applicants for employment that they will
consider qualified applicants with criminal histories; (2) prepare
and post a notice informing applicants of the Fair Chance
Ordinance’s provisions in a conspicuous place at any location
job applicants may visit; and (3) send copies of the posted notice
to every labor union with which they have a collective
bargaining agreement.
Generally, there are no exceptions to the ordinance, unless the
employer is required by law to inquire about criminal history or
prohibited by law from hiring individuals who have committed
certain criminal offenses, or the position requires use of a
firearm.
Practical Tips for Compliance
i. Know the state-based requirements for criminal history inquiries on applications.
ii. Know what stage of the application process an employer may inquire into an
applicant’s criminal history.
iii. Know if the state or locality requires the employer to consider other factors before
revoking a conditional offer of employment.
iv. Know whether a state or locality requires an assessment or opportunity for an
applicant to respond before revoking a conditional offer of employment.
v. Determine whether pre-adverse and adverse action letters required under the Fair
Credit Reporting Act should be revised for certain locations (e.g., Los Angeles,
California).
vi. Train human resources and management personnel involved in recruiting,
interviewing and hiring.
13
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4. COMPLY WITH COMPENSATION INQUIRY PROHIBITIONS
States and U.S. Territories with Compensation Inquiry Prohibitions
i. California prohibits employers from relying on a job applicant’s salary history as
a factor in determining whether to offer employment or in determining what
salary to offer. California also prohibits employers from asking applicants about
their salary history, including compensation and benefits, either orally or in
writing. If an applicant voluntarily discloses salary information, the prospective
employer may consider or rely on that voluntarily disclosed salary history
information in determining salary for the applicant. Also, employers are required
to provide applicants the pay scale for a position upon request. Cal. Lab. Code
§ 432.3 (Jan. 1, 2018).
ii. Delaware prohibits employers from screening job applicants based on their salary
history and from seeking that information from the applicant or a current or
former employer. Employers may take salary history into account if applicants
voluntarily disclose such information. Employers may seek compensation history
after a job offer has been extended and accepted but only for confirming the
applicant’s salary history. Del. Code Ch. 7.1, § 709B (Dec. 14, 2017).
iii. Massachusetts prohibits employers from seeking wage or salary history of
applicants or requiring that the applicant’s prior wage or salary history meets
certain criteria. If an applicant voluntarily discloses such information, the
prospective employer may confirm prior wages or salary or permit an applicant to
confirm prior wages or salary. Employers may seek to confirm an applicant’s
wage or salary history after an offer of employment with compensation has been
negotiated and made to the applicant. Mass. Gen. Laws Ch. 149, § 105A (July 1,
2018).
iv. Oregon prohibits employers from asking job applicants or employees about their
salary history or seeking the information from a current or former employer.
Employers may ask applicants for written authorization to confirm their prior
salary after a job offer including compensation is made. Or. Rev. Stat.
§ 652.10(3)(a), (b); § 659A.001(4)(a).
v. Puerto Rico prohibits employers from inquiring into an applicant’s past salary
history, unless the applicant volunteers such information or such information or
salary is already negotiated with the applicant and set forth in an offer. in which
case an employer can inquire or confirm salary history. P.R. Laws Ann. tit. 29, §
254 (Mar. 8, 2018).
Cities with Compensation Inquiry Prohibitions
i. San Francisco, California will prohibit employers from considering or relying on
a job applicant’s current or past salary in determining whether to offer
employment or in determining what salary to offer. San Francisco will also
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prohibit employers from inquiring about an applicant’s salary history. S.F. Cal.,
Police, Admin. Code, Art. 33J effective July 1, 2018.
ii. Albany County, New York prohibits employers from screening applicants based
on their prior wage or salary history, requesting or requiring as a condition of
interview or offer of employment disclosure of prior wage or salary history, or
seeking salary history of any applicant from any current or former employer. An
applicant may provide written authorization for prospective employer to confirm
prior wages or salary history after an offer of employment with compensation has
been made to the applicant. Albany Cty., N.Y., Local Law No. P for 2016
effective December 17, 2017.
iii. New York City, New York prohibits employers from asking an applicant about
their salary history at any stage of the hiring process. Employers are also
prohibited from searching public records for an applicant’s salary history. If an
employer is aware of an applicant’s salary history, the employer may not rely on
the information when determining the applicant’s salary. N.Y. Admin. Code. tit.
8, ch. 1, §§ 8-107(25) (Oct. 31, 2017).
Practical Tips for Compliance
i. If it is the employer’s practice to inquire into compensation history, the employer
must ensure they do not do so in a state or city that prohibits inquiry until a
specific stage in the application or offer process.
ii. Consider alternative ways to collect the desired relevant information about an
applicant’s past compensation (e.g., asking whether the employee received a
“President’s Club” or similar award for sales performance).
iii. If applicable, recognize that generic salary range statements such as
“commensurate with experience” may not be adequate and prepare basic
informational forms that identify the pay scale for open positions so these are
available upon request.
iv. Educate human resources and management personnel involved in recruiting,
interviewing and hiring. Although applicants may voluntarily and without
prompting disclose their salary history in certain locations (e.g., California), train
recruiters and interviewers to not ask follow-up questions that would violate the
law.
5. UNDERSTAND STATE LAW NON-COMPETE ISSUES
Minnesota Requirements
i. Enforceability. Minnesota does not have any statute or regulation that governs
non-compete agreements generally. The courts disfavor and cautiously scrutinize
non-compete agreements, but a court may enforce a non-compete agreement if it
is reasonable and carefully linked to the employer’s legitimate business interests.
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Bennett v. Storz Broad. Co., 134 N.W.2d 892, 898 (Minn. 1965). In Minnesota,
the test for enforceability focuses on whether: (1) the restraint is necessary for the
protection of the business or good will of the employer; (2) the non-compete
imposes a greater restraint than reasonably necessary on the employee to protect
the employer’s business, taking into consideration (a) the nature and character of
the employment; (b) the duration of the non-compete; and (3) the geographical
scope of the non-compete. Id. at 899.
ii. Consideration. Minnesota recognizes employment as sufficient consideration if
the non-compete is entered before an employee accepts an offer of employment.
Overhold Crop Ins. Serv. Co. v. Bredeson, 437 N.W.2d 698, 702-03 (Minn. Ct.
App. 1989). A non-compete signed after the start of employment must be
supported by independent consideration providing the employee with substantial
economic or professional benefits. Davies & Davies Agency, Inc. v. Davies, 298
N.W.2d 127, 131 (Minn. 1980).
Other Nationwide Differences at the State and Local Level
i. Enforceability. Non-competes are not enforceable in California and North Dakota
unless an exception applies. Cal. Bus. & Prof. Code § 16600; N.D. Cent. Code
§ 9-08-06.
ii. Pre-employment Notice Requirements. Most states do not require an applicant be
given pre-employment notice of a non-compete, but New Hampshire and Oregon
are exceptions. New Hampshire requires notice of the non-compete before an
applicant accepts a job offer. Oregon requires at least two weeks’ notice in a
written employment offer that a non-compete agreement is required unless the
non-compete is entered on the employee’s subsequent bona fide advancement.
N.H. Rev. Stat. Ann. § 275:70; Or. Rev. Stat. § 653.295(1) and 653.020(3).
iii. Consideration.
a. Time of hire. Most states provide that an offer of at-will employment is
sufficient consideration if the non-compete is entered at the time of hire.
Texas is one exception, and requires consideration that is reasonably related to
or has a factual nexus to a legitimate business interest worthy of protection by
the covenant. Alex Sheshunoff Mgmt. Servs., L.P. v. Johnson, 209 S.W.3d
644, 649-50 (Tex. 2006). Illinois is another state where initial employment
alone may not be adequate consideration. See Fifield v. Premier Dealer
Servs., Inc., 993 N.E.2d 938 (Ill. App. 2013).
b. Continued employment. More than a dozen states (including Minnesota) do
not recognize continued employment as sufficient consideration to support a
non-compete agreement entered during employment. In these states, noncompete agreements should be coupled with other consideration, such as
promotions, enhanced compensation, or employment in a different capacity.
See e.g., Cox v. Dine-A-Mate, Inc., 501 S.E.2d 353, 356 (N.C. Ct. App. 1998);
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Van Dyck Printing Co. v. DiNicola, 648 A.2d 898, 901 (Conn. Super. Ct.
1993); Bilec v. Auburn & Assocs., Inc. Pension Tr., 588 A.2d 538, 542 (Pa.
Super. Ct. 1991); Davies & Davies Agency, Inc. v. Davies, 298 N.W.2d 127,
131 (Minn. 1980); Rosellini v. Banchero, 517 P.2d 955, 958 (Wash. 1974).
Practical Tips for Compliance
i. If the employer requires a non-compete, the employer should verify whether the
state in which the employee works requires any type of pre-employment
notification to the employee before signing the non-compete agreement.
ii. If the employer requires an employee to sign a non-compete as a condition of
employment, the employer should verify whether the state in which the employee
works requires specific consideration to support the non-compete.
iii. Employers should consider developing multiple versions of restrictive covenant
agreements, such as one version for most employees that only prohibits nonsolicitation of employees (generally enforceable in most states) and one for sales
employees, senior management-level employees and perhaps certain other
employees that includes non-solicitation of customers and non-compete
restrictions.
6. FEDERAL, STATE AND LOCAL WAGE AND HOUR COMPLIANCE
Minimum Wage Statutes and Ordinances
i. Minnesota’s minimum wage is $9.65 per hour for employers with an annual gross
revenue of $500,000 or more. Employers with an annual gross revenue less than
$500,000 must pay employees at least $7.87 per hour. Minn. Stat. § 177.24
ii. The City of Minneapolis has imposed annual minimum wage increases from 2018
to 2022 for employers with more than 100 employees and increases from 2018 to
2024 for employers with fewer than 100 employees. Code of Ordinances,
Minneapolis, Minn. tit. 2, ch. 40 (2018), Art. IV, § 40.390 (2018).
iii. Most states have minimum wage statutes, and a majority of those states require
that employees working more than 40 hours per work week be paid 1.5 times their
regular rate of pay. Some states, such as Alaska and California, require
employers to pay employees daily overtime if they work more than a prescribed
number of hours in the day. Alaska and California require overtime payment (1.5
times regular rate of pay) for employees working more than eight hours in a work
day. Alaska Stat. § 23.10.060; Cal. Lab. Code § 510; Wage Order No. 7-2001.
Maine is unique in that when computing regular rate of pay for overtime
purposes, earnings, bonuses, commissions, and other compensation is included.
Me. Stat. § 664.
iv. Cities and counties may also have minimum wage ordinances, some of the larger
cities include:
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a. Flagstaff, Arizona: $11.00 per hour with annual increases through 2022.
b. Los Angeles, California (26 or more employees):
through 2020.

$12.00 with increases

c. Chicago, Illinois: $11.00 per hour with increases annual through 2020.
d. Cook County, Illinois: $10.00 per hour with annual increases through 2021.
e. New York City, New York (11 or more employees): $13.00 per hour.
f. Seattle, Washington: $14.00 to $15.45 per hour depending on employer size
and whether the employer contributes to medical benefits.
Tip Credit Issues
i. A vast majority of state laws specifically provide that an employee’s actual tips
plus wages must equal at least the minimum wage.
ii. Some states provide for a maximum tip credit. See, e.g., 7 Colo. Code Regs.
1103-1:3 (providing a maximum tip credit of $3.02); Iowa Code Ann. § 91D.1;
Iowa Admin. Code 875-217.50(1), 875-217.59 (providing a maximum tip credit
of 40% of the minimum wage); Me. Rev. Stat. Ann. tit. 26, § 664(2) (providing
that the maximum tip credit is 50% of the state minimum wage).
iii. Many states require a “minimum cash wage” that is a percentage of the minimum
wage. For example, Michigan requires that 38% of the minimum wage be in
cash, and that the actual tips plus cash wage must equal at least minimum wage.
Mich. Comp. Laws. § 408.414d. Others provide the “minimum cash wage” as a
dollar amount. See Del. Code Ann. tit. 19, § 902(b) (providing that $2.23 is the
minimum cash wage).
iv. Some states forbid tip credits. See Cal. Lab. Code § 351; Minn. Stat. § 177.24.
Other Wage/Hour Issues
i. Some states have specific meal and rest break requirements. For example,
California law includes very specific requirements for 30-minute meal periods
and rest periods tied to the number of hours the employee works. Cal. Lab. Code
§§ 226.7, 512, 550-554; Wage Order 7-2001.
ii. Other common wage/hour issues include: (1) treatment of accrued and unused
vacation/PTO as wages; (2) final paycheck issues; (3) commission arrangements;
(4) authorizations for deductions; and (5) fair pay matters.
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Practical Tips for Compliance
i. An employer should understand the minimum wage and overtime requirements in
states in which it has employees, also knowing that the minimum wage of a
particular city may differ from the state’s minimum wage.
ii. An employer should carefully consider the variety of state law wage/hour issues
that may apply to its business, and consider which of those issues should be
addressed in the core employee handbook versus applicable state-specific
supplements.
iii. If applicable to the employer’s business, an employer should know and comply
with any tip credit issues.
iv. Train human resources personnel and management.
7. DO NOT CONDUCT IMPERMISSIBLE DRUG AND ALCOHOL TESTING
Minnesota: Drug and Alcohol Testing in the Workplace Act (DATWA) Minn.
Stat. §§ 181.950-181.957
i. DATWA governs employment-related drug and alcohol testing for public and
private employers. Among its provisions, DATWA requires that, prior to testing,
an employer implement a written drug and alcohol policy testing policy that
includes: who will be subject to testing; the circumstances under which an
individual may be tested; the rights of an individual to refuse to be tested; the
consequences of refusing to submit to testing; potential disciplinary actions of a
confirmed positive test result; an individual’s right to explain a confirmed positive
test result; and appeals procedures.
ii. Applicant testing. Authorized pursuant to employer’s written policy and with
advance notification of applicant, but only after offer of employment has been
made and only if all candidates for the job are tested.
iii. Employee testing.
a. Routine physical examination testing. Acceptable as part of an annual, routine
physical exam provided the employee has at least two weeks’ written notice.
b. Random testing. Only if employees are (1) in a safety-sensitive position, or
(2) professional athletes subject to a collective-bargaining agreement allowing
testing.
c. Reasonable suspicion testing. Permissible if employer has a reasonable
suspicion that the employee: (1) is under the influence of drugs or alcohol; (2)
has violated the employer’s written work rules while the employee is working
or while the employee is on the employer’s premises or operating the
employer’s vehicle, machinery, or equipment, provided the work rules are in
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writing and contained in the employer’s written drug and alcohol testing
policy; (3) has sustained or caused another’s personal injury, or (4) has caused
a work-related accident or was operating machinery, equipment or vehicles
involved in a work-related accident.
d. Treatment program testing. Testing allowed for a period of up to two years
following the completion of any prescribed chemical dependency treatment
program. Testing allowed without notice during treatment if referred by the
employer for treatment or evaluation or the employee is participating in a
treatment under an employee benefit plan.
e. Conditions/methods for testing. Testing may be conducted only by certified
laboratory. Documentation showing chain of custody and confirming test in
case of positive findings are required. Employee must be given written notice
of the right to explain the positive test. Employers may not take adverse
employment action or discriminate against an employee for positive test result
from an initial screening test that has not been verified by a confirmatory test.
Additionally, the employer must meet statutory conditions before discharging
an employee after a first positive confirmatory test result.
Key Differences at State and Local Level
i. No Drug or Alcohol Testing Statutes.
a. Colorado. Although recreational marijuana is legal, regulations do not restrict
an employer’s ability to conduct employment-related drug tests. Colorado
employers are not required to allow or accommodate medical marijuana use in
the workplace. Colo. Const. Art. XVIII, § 14. They can also prohibit and
regulate the “use, consumption, possession, transfer, display, transportation,
sale or growing” marijuana on their property. Colo. Const. Art. XVIII, § 16.
But, Colorado’s Anti-Discrimination Act prohibits employers from firing or
taking other adverse employment action against employees for their lawful
activity off work premises during non-working hours. Colo. Rev. Stat. § 2434-402.5.
b. Illinois. Illinois has not enacted any employment drug or alcohol testing laws,
except for prospective school bus drivers. The Illinois Human Rights Act
expressly provides that it is not to be construed as encouraging, prohibiting, or
authorizing drug testing of job applicants or employees or making
employment decisions based on drug test results. 775 Ill. Comp. Stat. 5/2104(C)(4).
c. Other States. Several other states, including California, have not enacted laws
addressing employee drug or alcohol testing.
ii. Applicant Testing. Most states permit pre-employment drug screenings of job
applicants with conditional offers of employment and allow employers to reject
an applicant with a positive drug test.
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iii. Timing of Testing for Current Employees. States differ on when employers may
impose a drug or alcohol test on current employees.
a. Some states permit testing on “reasonable suspicion” that the employee is
under the influence of alcohol or drugs. The test for what constitutes
“reasonable suspicion” may differ state-by-state. In California, “reasonable
suspicion” is based on objective factors, such as the employee’s appearance,
speech, behavior, or other conduct and facts that the employee possesses or is
under the influence of unlawful drugs. Kraslawsky v. Upper Deck Co., 56
Cal. App. 4th 179, 188 (1997). In Connecticut, “reasonable suspicion” is
determined by the totality of the circumstances surrounding the employee’s
conduct. Imme v. Fed. Express Corp., 193 F. Supp. 2d 519, 525–26 (D. Conn.
2002). In Massachusetts, courts balance the employer’s legitimate business
interest in investigating suspected drug use against the “significant invasion”
of the employee’s privacy. Folmsbee v. Tech Tool Grinding & Supply, Inc.,
630 N.E.2d 586, 589 (Mass. 1994).
b. Some states permit random drug testing, but often impose additional
requirements. For example, Georgia permits random drug testing, but it must
be based on reasonable suspicion. Ga. Code Ann. § 45-23-1. Maine permits
random drug testing if authorized by a collective bargaining agreement, the
employee works in a position that would create an unreasonable threat to
health or safety, or the employer employees more than 50 employees and has
a testing policy that was developed in conjunction with an employee
committee and the employees chosen for testing are selected by an outside
person. Me. Stat. §§ 681 et seq.
c. Some states permit drug and alcohol testing following an accident. For
example, in Massachusetts, post-accident testing may be permissible,
depending on the duties of the employee tested. Post-accident testing of an
employee using dangerous equipment has been found sufficiently important to
justify requiring the employee to provide a urine sample. Harrison v. Eldim,
Inc., 2000 WL 282446, at *5 (Mass. Super. Ct. Feb. 17, 2000).
Practical Tips for Compliance
i. Because the timing of permissible drug and alcohol testing varies state-by-state,
employers must keep their policies up-to-date with current state laws.
ii. Because drug and alcohol testing is one of several subjects that can vary greatly
from state to state, this is a topic that is best addressed outside of the employee
handbook.
iii. Employers should consider developing a core drug and alcohol testing policy with
applicable state-specific supplements. In developing this policy and the
applicable supplements, several issues should be considered, including: (1) testing
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circumstances; (2) testing protocols, and (3) potential actions following a positive
test.
8. DRAFT EFFECTIVE EMPLOYEE HANDBOOKS
Key Issues to Consider
i. Required Content Varies. As discussed above, leave entitlements, wage and hour
requirements, and drug and alcohol-related testing requirements vary greatly from
state to state. Unless the company is willing to adopt the most employee-friendly
version of applicable laws company-wide, addressing entitlements in the core
handbook may be inappropriate for employers operating with employees in
multiple states. Instead, state-specific supplements may be the better approach.
ii. Workplace Conduct and Social Media. Under the Obama administration, the
NLRB scrutinized social media policies and other workplace conduct standards
that had the potential to curb a worker’s right to engage in protected activity. The
current administration appears more employer-friendly. In December 2017 the
NLRB revised its test for examining employee handbooks. Under the test, the
Board now considers two factors: the nature and extent of the potential impact on
NLRA rights; and legitimate justifications associated with the requirements. The
Boeing Co., 365 NLRB No. 154 (Dec. 14, 2017).
Practical Tips for Compliance
i. An employer should review its employee handbook regularly to ensure policies
are internally consistent, up to date with current business practices, and comply
with current law. Workplace laws are ever changing at the state and local (and
sometimes federal) level. Employee handbooks (or certain provisions) often are
exhibits in administrative charges and employment litigation.
ii. Off-the-shelf sample handbooks may not be the right fit. Employee handbooks
should be tailored to the specific needs of the workplace, including the
organizational culture, workforce size, location of employees, and demographics
and categories of employees (e.g., employees subject to applicable collective
bargaining agreement).
iii. Less is often more. Detailed internal procedural policies may inadvertently create
rigid company rules (or contractual obligations), thereafter mandating compliance
and consistent implementation. Employers should instead consider implementing
more general summaries to provide discretion and flexibility for company
interpretation. Where necessary, detailed information may be housed separately
from the employee handbook (e.g., develop human resources procedures or
toolkits, implement stand-alone policies for travel reimbursement, post workrelated instructions on company intranet).
iv. Employers should consider implementing a core employee handbook as an
employee resource designed to provide important information regarding key
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company policies (e.g., at-will employment, anti-discrimination and nonharassment) and mandatory notices required by applicable law (e.g., FMLA for
covered employers).


Because detailed leave and benefit provisions (e.g., paid parental leave,
FMLA, PTO, sick leave) are likely to change more frequently than other
policies, employers should consider including this information in one or
more supplements rather than the core employee handbook.



Where an employer has a national footprint, consider creating a core
employee handbook that complies with federal law and address
applicable state and local variances in supplements to the core
handbook. Prioritize supplements for high risk states where the
employer has a significant number of employees and/or employeefriendly locations. Confirm the following language is included:
“Company is committed to complying with all applicable federal, state
and local laws. In the event of any inconsistency between any policy
language in this Supplement and the Company’s Employee Handbook
with respect to any Company employee employed in [applicable state],
this Supplement controls. In the event of any ambiguity or any
inconsistency between any policy language in this Supplement and
applicable law, applicable law controls.”



By limiting content in the core employee handbook and using
supplements for state-specific information, employees likely be less
overwhelmed by the amount of handbook content.

9. EFFECTIVELY MANAGE AFFIRMATIVE ACTION COMPLIANCE
Minnesota Requirements (Goods and Services)
i. Workforce Certificate.
a. Covered Employers. The Minnesota Human Rights Act (MHRA) requires
organizations with more than 40 full-time employees in the state of their
principle place of business on a single working day during the previous 12
months to have a “certificate of compliance” issued by the Commissioner
of the Minnesota Department of Human Rights (MDHR) before a state
contract or agreement for goods or services that is likely to exceed
$100,000 in any one year can be executed. Minn. Stat. § 363A.36; Minn.
R. 5000.3410.
b. Certificate of Compliance. Receipt of a certificate of compliance issued
by the Commissioner signifies that the business has an affirmative action
plan that has been approved by the Commissioner. The certificate is valid
for four years. Minn. Stat. § 363A.36.
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c. Application. To obtain a certificate of compliance, a business must submit
to the MDHR an affirmative action plan that complies with Minn. R.
5000.3400 to 5000.3600 or letters or documentation establishing their
compliance with federal or local agency rules together with an affirmative
action program for disabled persons. Minn. R. 5000.3560.
d. Affirmative Action Plan. Minnesota Rules provides an extensive list of
requirements for contractors when developing an affirmative action plan,
which vary depending on whether the contractor is engaged in
construction (Minn. R. 5000.3520 through .3540) or not (Minn. R.
5000.3430 through .3500), and vary between minority and female
affirmative action plans and affirmative action plans for disabled persons
(Minn. R. 5000.3550 through 5000.3600). If a business already has had
an affirmative action plan previously approved by the Minneapolis Civil
Rights Department, the Saint Paul Human Rights Department or the
Office of Federal Contract Compliance Programs (OFCCP), the business
can submit documentation to the MDHR as to when the plan was
approved. Minn. Stat. § 363A.37, subd. 1; Minn. R. 5000.3560, subpt.
1(B); Minnesota Department of Human Rights, Workforce Certificate
Application
Form;
https://mn.gov/mdhr/certificates/applyrenew/workforce-certificate/certificate-app-form.jsp
e. Annual Compliance Report. Minnesota Rules provide that an annual
compliance report must be filed with the MDHR. Minn. R. 5000.3580,
subpt. 3. The MDHR mandates that the annual compliance report be filed
on the anniversary of the workforce certificate each year during the
certification period in accordance with its Certificate of Compliance
Annual Reporting Packet. See Minnesota Department of Human Rights,
Annual
Compliance
Reporting
Packet
for
Contractors,
https://mn.gov/mdhr/certificates/forms-worksheets/annual-reportingpacket/
f. Compliance Review. Contractors are subject to audit, including a desk
audit of its affirmative action plan, on-site review of those matters not
fully or satisfactorily addressed in the affirmative action plan, and, where
necessary, an off-site analysis of information supplied by contractor
during on-site review. Minn. R. 5000.3590. The MDHR states that:
“Contractors should expect that they will be audited by the Department at
least once during the four-year period in which they hold their workforce
certificate.” See Minnesota Department of Human Rights, Workforce
Certificate Audits, https://mn.gov/mdhr/certificates/audits/workforceaudit/
ii. Equal Pay Certificate.
a. Covered Employers. State contractors that employ more than 40 full-time
employees must obtain an Equal Pay Certificate from the Minnesota
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Department of Human Rights before executing a state contract for goods
or services in excess of $500,000. Minn. Stat. § 363A.44.
b. Certificate of Compliance.
Once issued, the Equal Pay Certificate is
valid for four years. Minn. Stat. § 363A.44, subd. 1.
c. Application. To obtain a certificate of compliance, a business must submit
to the MDHR an application, including a statement by the chairperson or
CEO of the business, which certifies: (1) the business is in compliance
with federal and state equal pay and human rights acts laws; (2) that the
average compensation of its female employees is not consistently below
the average compensation for its male employees in each of the major
EEO-1 job categories; (3) the business does not restrict employees of one
sex to certain job classifications and makes retention and promotional
decisions without regarding to sex; (4) wage and benefit disparities are
corrected when identified; (5) how often wage and benefits are evaluated
to ensure compliance; and (6) identifies what methodology the business
uses in setting compensation and benefits. Minn. Stat. § 363A.44, subd.
2.
d. Compliance Review. Contractors are subject to audit and, if audited, must
provide additional data regarding the employees expected to perform work
under the contract, including the number of male and female employees,
average annualized salaries to paid to male and female employees within
each major EEO-1 category, information on other elements of
compensation, and average length of service. Minn. Stat. § 363A.44,
subd. 8; https://mn.gov/mdhr/certificates/audits/equal-pay-audit/
Minneapolis Requirements. The City of Minneapolis requires
all contractors to have an approved affirmative action plan on
file with the Minneapolis Department of Civil Rights (MDCR)
before entering into a City contract that is: over $100,000; an
amended contract with a cumulative amount over $100,000; or
more than one contract with a combined total over $100,000.
The contractor can submit an existing affirmative action plan;
submit a template plan (modified affirmative action plan
statement or full affirmative action plan); or submit a certificate
of compliance from MDHR, the City of Saint Paul, Minnesota
Mechanical Contractors Association, or the National Electrical
Contractors Association. Plans approved by the City must be
submitted via e-mail, are subject to audits, and expire three years
after approval. Minneapolis, Minn., Code of Ordinances, tit. 7,
ch. 139.50(d) (2018); Minneapolis, Minnesota Department of
Civil
Rights;
Affirmative
Action
Planning,
http://www.minneapolismn.gov/civilrights/civilrights_affirmative-action-plan.
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Saint Paul Requirements. The City of Saint Paul affirmative
action and equal employment opportunity efforts apply to all
contractors (regardless of the size of the business), whose total
accumulated City of Saint Paul contract awards exceeds $50,000
within the preceding twelve- month period. Contractors must:
(1) submit an affirmative action program registration; (2)
develop and maintain a compliant affirmative action plan; (3)
Maintain written records of all personnel activities and
documentation of Good Faith Efforts to recruit and hire women,
minorities, and people with disabilities; and (4) submit 6-month
semi-annual reports to maintain compliance with AA/EEO
requirements. If approved, the City will issue a letter that
certifies the contractor is registered for a two-year period. See
Saint Paul, Minn., Code of Ordinances tit. XVIII, ch. 183.04
(2018);
St. Paul Minnesota Department of Human Rights,
Affirmative Action & Equal Employment Opportunity,
https://www.stpaul.gov/departments/human-rights-equaleconomic-opportunity/contract-compliance-businessdevelopment-1
National Differences in Affirmative Action Plan Requirements
States and municipalities all differ in the requirements they may (or may not) place on
contractors for receiving state and local contracts. Because of this, employers vying
for such contracts must stay up to date on the requirements imposed in each state (and
sometimes local) area.
Practical Tip for Compliance
Before entering into state or local government contracts, understand any applicable
affirmative action compliance requirements, including related investment costs and
potential audit legal risks.
10. KNOW DIFFERING EQUAL EMPLOYMENT OPPORTUNITY REQUIREMENTS

Minnesota Human Rights Act
i. The MHRA recognizes as protected classes: race, color, creed, religion, national
origin, sex, marital status, status regarding public assistance, familial status,
membership or activity in a local commission, disability, sexual orientation
(including gender identity), age, and pregnancy or childbirth. Minn. Stat.
§ 363A.08, Subd. 2, 5.
ii. Under the MHRA, unless based on a bona fide occupational qualification,
employers are prohibited from refusing to hire an applicant; maintaining a system
of employment that unreasonably excludes a person seeking employment;
discharging an employee; discriminating against a person concerning hiring,
tenure, or compensation; or discriminating against a person in terms, upgrading,
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conditions, facilities, or privileges of employment because of that person’s
protected status. Minn. Stat. § 363A.08, Subd. 2.
iii. The MHRA also prohibits pre-employment requests or requirements for an
individual to furnish information regarding protected class status or to undergo
physical examination (unless required by applicable law or national security);
also, no employer may seek and obtain for purposes of making a job description,
information from any source that pertains to an individual’s protected class status.
Minn. Stat. § 363A.08, Subd. 4(a).
iv. Courts in Minnesota look to federal statutes such as Title VII, the ADA and the
ADEA for interpreting the MHRA. See Anderson v. Hunter, Keith, Marshall &
Co., 417 N.W.2d 619, 623 (Minn. 1988); Kolton v. Cty. of Anoka, 645 N.W.2d
403, 407-08 (Minn. 2002); Johnson v. Piper Jaffray, Inc., 530 N.W.2d 790, 799
(Minn. 1995).
Local Ordinances
i. Minneapolis Ordinance prohibits discrimination based on race, color, creed,
religion, ancestry, national origin, sex, including sexual harassment, sexual
orientation, gender identity, disability, age, marital status, or status with regard to
public assistance or familial status. Minneapolis, Minn., Code of Ordinances tit.
7, ch. 139.10 (b)(2) (2018).
ii. Saint Paul Human Rights Ordinance prohibits discrimination in employment
based on race, creed, religion, color, sex, sexual or affectional orientation,
national origin or ancestry, familial status, age, disability, marital status or status
with regard to public assistance. St. Paul, Minn., Code of Ordinances tit. XVIII,
ch. 183 (2018).
Discrimination Laws Differ Nationwide
i. Protected Classes Vary.
a. California Fair Employment and Housing Act. The California FEHA
recognizes as protected classes age (40 years or older), ancestry, color,
marital status, medical condition, mental disability, national origin, physical
disability, race, veteran or military status, religious creed (including religious
dress and grooming practices), sex (including gender, gender identity, gender
expression, pregnancy, childbirth, breastfeeding or medical conditions related
to breastfeeding, and medical conditions related to pregnancy or childbirth),
sexual orientation (including heterosexuality, homosexuality, and bisexuality),
genetic information (including information about: an individual’s genetic
tests, a family member’s genetic tests, family members’ diseases or disorders,
an individual’s or family member’s receipt of, or request for, genetic services,
and participation by an individual or their family member in clinical research
that includes genetic services), and national origin (including whether an
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individual possesses a driver’s license). Cal Gov’t Code §§ 12926(b), (g), (i)(s), (v), 12926.1(b), 12940(a).
b. New York State Human Rights Law. The NYSHRL prohibits employment and
other discrimination on the basis of protected classes, including: age (18 and
older), color, creed, disability, familial status, marital status, military status,
national origin (including ancestry), predisposing genetic characteristic, race,
sex, and sexual orientation (including actual or perceived: heterosexuality,
homosexuality, bisexuality, and asexuality). N.Y. Exec. Law §§ 292 and 296
ii. Prohibited Conduct May Vary.
a. Under the California FEHA, employers are prohibited from (1) discriminating
against any employee, applicant, unpaid intern, or volunteer based on a
protected characteristic as to: hiring; selection for a training program leading
to employment; compensation; termination from employment or a training
program; or the terms, conditions, or privileges of employment; (2) harassing
employees, applicants, unpaid interns, or volunteers based on a protected
characteristic; (3) refusing an employee’s right to dress consistently with both
the employee’s gender identity and gender expression; (4) failing to take all
reasonable steps necessary to prevent discrimination or harassment from
occurring; (5) making a non-job-related inquiry verbally or through a job
notice or application that directly or indirectly expresses any limitation,
specification, or discrimination about a protected characteristic; (6) requiring a
job applicant to submit to a medical or psychological examination, unless it is
limited to asking about an applicant’s ability to perform job-related functions
or responding to an applicant’s request for reasonable accommodation; (7)
failing to reasonably accommodate an employee, applicant, unpaid intern, or
volunteer’s known mental or physical disability, unless the employer can
demonstrate undue hardship; (8) subjecting any employee, applicant, or other
person to a test to determine the presence of a genetic characteristic;
(9) failing to reasonably accommodate an employee or applicant’s religious
belief, including religious dress and grooming practices, unless the employer
can show undue hardship; (10) failing to provide employees disabled because
of pregnancy or childbirth with: up to four months of leave; reasonable
accommodations for conditions related to pregnancy, childbirth, or related
medical conditions, if requested by the employee at the advice of her
healthcare provider; temporary transfers to a less strenuous or hazardous
position during pregnancy, if the employee requests, with the advice of her
physician, where the transfer can be reasonably accommodated;
(11) retaliating against a person who reports suspected patient abuse by health
facilities or community care facilities; (12) retaliating against a person who
has opposed any practices considered unlawful under the FEHA;
(13) retaliating or otherwise discriminating against a person for requesting
accommodation, regardless of whether the request was granted; (14) refusing
to provide an eligible employee family care and medical leave of up to a total
of 12 workweeks in any 12-month period or refusing to guarantee the
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employee the same or a comparable position of employment after the
employee returns from leave; (15) failing to provide individual written notice
to employees containing certain information on sexual harassment in the
workplace; (16) requiring any employee to be sterilized as a condition of
employment; (17) failing to maintain personnel-related records for two years
after either: the records are created or received or the employment action was
taken; (18) refusing to allow an employee to wear pants because of the
employee’s sex; (19) enforcing a policy that limits or prohibits the use of any
language in any workplace, unless: justified by business necessity and
employees have been notified of when and how the language restriction must
be observed and consequences of violating the language restriction. Cal.
Gov’t Code §§ 12940; 12945; 12946; 12947.5; 12949; 12950; 12951.
b. Under the New York SHRL, covered employers cannot refuse to hire,
terminate, or otherwise discriminate against any person in wages or other
terms and conditions of employment because of membership in a protected
class, including domestic violence victim status. N.Y. Exec. Law § 296(1)(a),
(3-a). There are exceptions for consideration of age in certain circumstances,
certain religious organizations, and certain affirmative action plans. N.Y.
Exec Law § 296(1)(f), (3-a), (11), (12). The NYSHRL imposes numerous
additional considerations on private employers. N.Y. Exec. Law § 296.
iii. Standards May Vary.
a. For example, in California “physical disability” is defined having a
physiological disease, disorder, condition, cosmetic disfigurement, or
anatomical loss that does both of the following: affects an identified bodily
system and limits a major life activity. Cal. Gov’t Code § 12926(m). This
standard contrasts with the ADA, which defines “disability” as “a physical or
mental impairment that substantially limits one or more major life activities of
such individual.” 42 U.S.C. § 12102.
b. In New York, the SHRL defines “disability” as (a) a physical, mental or
medical impairment resulting from anatomical, physiological, genetic or
neurological conditions which prevents the exercise of a normal bodily
function or is demonstrable by medically accepted clinical or laboratory
diagnostic techniques or (b) a record of such an impairment or (c) a condition
regarded by others as such an impairment, provided, however, that in all
provisions of this article dealing with employment, the term shall be limited to
disabilities which, upon the provision of reasonable accommodations, do not
prevent the complainant from performing in a reasonable manner the activities
involved in the job or occupation sought or held.
iv. Cities May Have Ordinances.
a. San Francisco Anti-Discrimination Ordinance. Prohibits contractors and
subcontractors with the city from engaging in discriminatory employment
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practices based on an individual’s domestic partner status, AIDS or HIV
status, height, weight, race, color, creed, religion, disability, national origin,
ancestry, age, sex, sexual orientation, gender identity, marital status, and
association with members of a protected class. S.F. Admin. Code § 12B.1
Practical Tips for Compliance
i. Because protected classes, prohibited conduct, and other standards may vary, you
should take care in verifying that your standard forms and workplace posters
conform to the law in the state they are used.
ii. For employment policies which list protected classes, include catch-all for “any
other status protected by applicable law.”
iii. Be aware of active enforcement efforts. For example, the Minnesota Department
of Human Rights routinely requests and reviews applications as part of its
standard compliance review (audit) of state contractors’ workforce certificates
and its Initial Information Requests related to discrimination charges, and has
brought Commissioner’s charges challenging questions on such applications.
Review your current Minnesota application to ensure you are not inadvertently
requiring or requesting applicants to furnish information that the MDHR may
interpret as pertaining to protected class status (e.g., high school graduation date
(age); identifying whether applicant has relatives in workplace (familial status)).

30
US.117595110.05

ATTACHMENT A

Location

District of
Columbia

Connecticut

California

Massachusetts

Oregon

Vermont

ORS §§
653.601653.256 &
659A.885
EEs whose
place of
business has 10
or more EEs
(six or more
EEs if ER is in
a city with
population
above 500k, so
that Portland’s
law remains in
effect) accrue 1
hour of paid
sick time for
every 30 hours
worked, & can
accrue & use up
to 40 hours. All
others receive
equivalent
unpaid time.
Covers sick
time for EE or
family
members’ care,
for OR family
leave purposes,
for reasons
related to a
public health
emergency &
for absences
associated with
EE or minor
child/
dependent’s
domestic
violence, sexual
harassment,
assault or
stalking.

21 Vt. Stat. §
482

Law/Bill
Number

§ 32-131.01
et seq.

Public Act 1152

Cal. Labor
Code §§
245, 2810.5

Mass. Gen. Laws
ch. 149, § 148(c),
(d)

Summary

EEs accrue 1
hour paid
sick time for
every 37 to
87 hours
worked &
can accrue &
use up to 3-7
days, based
on ER’s size.
EEs in certain
industries
receive one
hour for
every 43
worked &
can accrue &
use up to 5
days
regardless of
ER size.
Covers sick
time for EE
or family
members’
care & for
absences
associated
with domestic
violence,
sexual abuse
or stalking.

EEs whose
place of
business has
50 or more
EEs accrue 1
hour of paid
sick time for
every 40
hours worked
& can accrue
& use up to 40
hours. Covers
sick time for
EE or family
members’ care
& for
absences
associated
with domestic
violence or
sexual assault.

EEs accrue
1 hour of
paid sick
time for
every 30
hours
worked &
can use up
to 24 hours
& accrue up
to 48 hours.
ERs may
use alternate
accrual
method if
accrual is
regular &
provides
sufficient
amount of
time.
Covers sick
time for EE
or family
members’
care & for
absences
associated
with EE’s
domestic
violence,
sexual
assault or
stalking.

EEs whose place
of business has
11 or more EEs
accrue 1 hour of
paid sick time for
every 30 hours
worked & can
accrue and use
up to 40 hours.
All others
receive
equivalent
unpaid time.
Covers sick time
for EE or family
members’ care &
for absences
associated with
EE or dependent
child’s domestic
violence.

EEs accrue 1
hour of paid
sick time for
every 52
hours worked
& can accrue
or use up to
24 hours in
2017 & 2018,
& 40 hours in
2019 and
following
years.
Workers in
small
businesses
begin to
accrue & use
time in 2018.
Covers sick
time for EE or
family
members’
care, absences
associated
with EE or
family
member’s
domestic
violence,
sexual or
stalking, and
closures for
public health
or safety
reasons.

Location
Law/Bill
Number
Summary

Arizona

Washington

ARS.§ 23373 to 23-381,
ARS.§ 23-364
EEs accrue 1
hour of paid
sick time for
every 30 hours
worked.
EEs whose
place of
business has
15 or more
EEs can
accrue & use
up to 40 hours
per year. All
others can
accrue & use
up to 24 hours
per year.
Covers sick
time for EE or
family
members’
care, absences
associated
with EE or
family
member’s
domestic
violence,
sexual
violence,
abuse or
stalking,
closures for
public health
or safety
reasons, and
care for EE’s
or family
member’s
exposure to a
communicable
disease.

WAC 296-128600 to 296-128760
EEs accrue 1 hour
of paid sick time
for every 40 hours
worked.
Covers sick time
for EE or a family
member’s care,
absences
associated with EE
or a family
member’s domestic
violence, sexual
assault, or stalking,
closures for public
health reasons.

Rhode Island

Maryland

H. 5413

H.B. 0001

EEs of ERs with 18 or
more EEs accrue 1 hour of
paid sick time for every 35
hours worked & can
accrue & use up to 24
hours in 2018, 32 hours in
2019, and 40 hours in
2020 & beyond. ERs who
employ fewer than 18 EEs
are not required to allow
workers to accrue paid
sick days but must allow
use of unpaid sick time of
up to 24 hours in 2018, 32
hours in 2019 and 40 hours
in 2020. Covers sick time
for EE or family members’
care, absences associated
with EE or family
member’s domestic
violence, sexual assault or
stalking, and closures for
public health or safety
reasons.

EEs whose place of
business has 15 or more
EEs accrue 1 hour of paid
sick time for every 30
hours worked, & can
accrue up to 40 hours in a
year & 64 hours at any
time, & can use up to 64
hours in a year. All others
receive equivalent unpaid
time. Covers sick time for
EE or family members’
care & for absences
associated with EE or
family member’s domestic
violence, sexual assault or
stalking.

San Francisco,
CA

Seattle, WA

EEs whose
place of
business has
five or more
EEs accrue 1
hour of paid sick
time for every
30 to 40 hours
worked & use
up to 40 to 108
hours,
depending on
ER’s size.
Accrual is
unlimited.
Covers sick time
for EE or family
members’ care,
absences
associated with
domestic
violence, sexual
assault or
stalking, and
closures due to a
public health
emergency.

S.F. Admin.
Ord. 123698
Code Ch. 12W;
Initiative Ord.
160034

EEs in the
private sector
accrue 1 hour
of paid sick
time for every
30 hours
worked within
the city & can
accrue & use up
to 40 or 72
hours,
depending on
ER’s size.
Covers sick
time for EE or
family
members’ care,
absences
associated with
EE’s domestic
violence, sexual
assault or
stalking and
purposes
related to bone
marrow or
organ donation.

New York City
Jersey City, Newark,
San Diego, CA Oakland, CA Tacoma, WA Philadelphia, PA
Montgomery
Irvington, Passaic, East
County, MD
Orange, Paterson,
Trenton, Montclair,
Bloomfield, Elizabeth,
Plainfield, Morristown
Int. 0097Ord. 13.097 & Ord.
Municipal Code Municipal
Ord. 28453
Bill 141026
Bill 60-14, Bill
2010; Int.
15.145; Ord. 13-2010;
§ 39.0101;
Code 5.92
32-16
0001-2014
Ord. MC 3513; Ord.
Ord. No. O1998-14; Ord. 2-2014;
20390
Ord. 14-040; Ord. 14-47;
Ord. Ch. 160; Ord. No.
4617; Ord. MC 2016-08;
Ord. O-35-2016
EEs whose place EEs accrue one hour of
EEs accrue one EEs accrue
EEs accrue one EEs whose place
EEs whose place of
of business has
paid sick time for every
hour of paid
one hour of
hour of paid
of business has 10 business has five or
five or more EEs 30 hours worked and can sick time for
paid sick time sick time for
or more EEs
more EEs accrue one
accrue one hour of accrue up to 24 or 40
every 30 hours for every 30
every 40 hours accrue one hour of hour of paid sick time
paid sick time for hours, depending on ER’s worked and use hours worked worked and can paid sick time for for every 30 hours
every 30 hours
size, and use up to 40
up to 40 hours. and can accrue accrue and use every 40 hours
worked and can
worked and can
hours. EEs in certain
Accrual is
and use up to up to 24 hours. worked and can
accrue up to 56 hours
40 or 72 hours, Covers sick
accrue and use up industries receive up to 40 unlimited.
accrue and use up and use up to 80
Covers sick
depending on time for EE or to 40 hours. All
to 40 hours. All
hours regardless of ER
hours. All others
ER’s size.
others receive
size. Covers sick time for time for EE or
family
others receive
receive an equivalent
family
Covers sick
equivalent unpaid EE or family members’
members’ care, equivalent unpaid 32 paid and 24 unpaid
members’ care, time for EE or closures due to time. Covers sick hours. Covers sick
time. EEs in
care, closures due to a
time for EE or family
family
certain industries public health emergency for absences
a public health time for EE or
can accrue and use and care for a family
members’ care,
associated with members’
emergency and family members’
two paid days
absences associated
domestic
care.
member exposed to a
for absences
care and for
after one year of
with EE or family
violence, sexual
associated with absences
communicable disease.6
employment
assault or
EE or family
associated with EE member’s domestic
regardless of ER
violence, sexual
stalking, and
members’
or family
size. Covers sick
assault or stalking,
closures due to
domestic
members’
time for EE or
a public health
violence,
domestic violence, closures due to a
family members’
public health
emergency.
sexual assault sexual assault or
care and closures
emergency, care for a
or stalking.
stalking.
due to a public
family member
health emergency.
exposed to a
communicable
disease and the birth,
adoption, or foster
placement of a child.

Location Emeryville, Pittsburgh,
New
Berkeley,
PA
Brunswick,
CA
NJ
Law / Bill Ord. 15-004; File 2015Ord. 121501
Number
Municipal
1825
Code ch.
13.100
Summary EEs accrue EEs whose
EEs accrue one
one hour of place of
hour of paid
paid sick
business has
sick time for
time for
15 or more
every 35 hours
every 30
EEs accrue
worked and
hours
one hour of
can accrue up
worked and paid sick time to 24 or 40
can accrue
for every 35
hours,
and use up to hours worked depending on
48 or 72
and can
ER’s size, and
hours,
accrue up to
use up to 40
depending
40 hours. All hours. Parton ER’s size. others accrue time EEs may
Covers sick at the same
only accrue up
time for EE rate up to 24 to 24 hours a
or family
unpaid hours year regardless
members’
in the first
of ER size.
care and
year the law is Covers sick
(Emeryville in effect,
time for EE or
only)
followed by
family
absences
24 paid hours members’ care,
associated
after the first closures due to
with EE’s
year. Covers a public health
domestic
sick time for emergency,
violence,
EE or family care for a
sexual
members’
family member
assault or
care, closures exposed to a
stalking and due to a
communicable
care for EE public health disease and
or family
emergency
absences
members’
and care for a associated with
service dog. family
EE or family
member
member’s
exposed to a domestic
communicable violence,
disease.
sexual assault
or stalking.

US.117609871.01

EEs accrue
one hour of
paid sick
time for
every 30
hours
worked and
can accrue
up to 32 or
40 hours in
2017,
depending
on ER’s
size, and up
to 40 or 72
hours from
2018
onward.
There is no
annual cap
on use of
paid sick
time.
Covers sick
time for EE
or family
members’
care and for
absences
associated
with EE’s
domestic
violence,
sexual
assault or
stalking.

Spokane, WA
Santa
Monica,
CA
Ord. No.
2515

Ord. No.
C-35300

EEs whose
place of
business has
10 or more
EEs accrue
one hour of
paid sick time
for every 30
hours worked
and can use up
to 40 hours.
All others
accrue at the
same rate and
can use up to
24 hours.
Covers sick
time for EE or
family
members’
care, absences
associated
with EE or
family
member’s
domestic
violence,
sexual assault
or stalking,
closures due to
a public health
emergency
and
bereavement
leave in
connection
with a family
member.

Los
Angeles,
CA
Ord. No.
184320

Minneapolis,
St. Paul, MN
File 15-01372;
Ord. 16-29

EEs accrue EEs accrue
one hour of one hour of
paid sick
paid sick
time for
time for
every 30
every 40
hours
hours
worked
worked and
and can
can accrue
accrue and and use up
use up to
to 40 hours.
48 hours. Covers sick
Covers
time for EE
sick time
or family
for EE or members’
family
care,
members’ absences
care and
associated
for
with EE or
absences
family
associated member
with EE’s being the
domestic
victim of
violence,
domestic
sexual
violence or
assault or a sex
stalking.
offense
(Chicago)/
domestic
violence,
sexual
violence or
stalking
(Cook
County), or
closures due
to a public
health
emergency.

EEs whose
place of
business has
more than
15 EEs
accrue one
hour of paid
sick time for
every 30
hours
worked and
accrue and
use up to 64
hours. All
others
accrue at the
same rate
and can
accrue and
use up to 48
hours.
Covers sick
time for EE
or family
members’
care,
absences
associated
with EE or
family
member
being the
victim of
domestic
violence,
sexual
assault, or
stalking.

Chicago,
Austin,
Cook
Texas
County
Ord. O2016- Ord. No.
2678; Ord. 2018021516-4229
049

EEs accrue one
hour of paid sick
time for every 30
hours worked and
can accrue up to
48 hours.
(Minneapolis
only: EEs whose
place of business
has five or fewer
EEs must receive
equivalent unpaid
time.) There is no
annual cap on use
of paid sick time,
but EEs can have
no more than 80
accrued but
unused hours at
one time. Covers
sick time for EE
or family
members’ care,
absences
associated with
EE or family
member’s
domestic abuse,
sexual assault or
stalking and
closures due to a
public health
emergency or
other unexpected
cause, such as
inclement weather
or loss of power,
heating or water.
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I.

2016-17 Term – Decided Cases

McLane Co. v. EEOC, 137 S. Ct. 1159 (2017)
TOPIC:
McLane involves the standard of appellate review of decisions involving the enforcement
of subpoenas issued by the Equal Employment Opportunity Commission (“EEOC”).
FACTS:
Damiana Ochoa worked for McLane, a supply-chain services company, in a physically
demanding job at a distribution center. In 2007, Ochoa took three months of maternity leave.
McLane had a policy that those returning from medical leave must undergo and pass a physical
evaluation before returning. Ochoa failed that physical three times, and was fired as a result.
Ochoa filed a charge of gender discrimination with the EEOC. As part of the agency’s
investigation, the EEOC served McLane with a subpoena seeking employee names, Social
Security numbers, addresses, and phone numbers. McLane declined to provide this information.
The EEOC then brought its own charge of age discrimination against McLane, and requested by
subpoena nationwide information that McLane also refused to provide. The EEOC then filed two
federal district court lawsuits to enforce its subpoenas, one arising out of Ochoa’s gender
discrimination charge and the other arising out of the EEOC’s age discrimination charge.
PROCEDURAL HISTORY:
The district court judge declined to enforce the subpoenas, finding the information
irrelevant. The United States Court of Appeals for the Ninth Circuit reversed, concluding the
district court had erred in finding the information irrelevant. While doing so, the Ninth Circuit
questioned why de novo review of the district court was the appropriate standard of review of the
district court’s decisions. The United States Supreme Court reviewed the case to resolve a circuit
court split on the proper standard of review of subpoena enforcement decisions.
OPINION:
In an opinion by Justice Sotomayor, the Supreme Court ruled in favor of McLane, holding
that the standard of review for subpoena enforcement decisions is the abuse of discretion standard,
not de novo review. The Court first looked to the history of appellate practice, and concluded that
courts have uniformly applied an abuse of discretion review standard to NLRB subpoenas from
before Title VII was enacted. Apart from the Ninth Circuit, courts have utilized this abuse of
discretion review standard.
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The Court also looked at who would be in the best position to determine relevance and
balance interests, noting this is the kind of fact-intensive inquiry that district courts routinely make
as opposed to the application of broad principles involved at the appellate level. This abuse of
discretion standard would free up appellate courts from having to reweigh evidence and reconsider
facts that had been assessed once already. The Court then dismissed any concern about double
deference, where the court of appeals defers to the district court that defers to the EEOC. District
courts are not to defer to the EEOC’s determination of relevance, but should make their own
decision, cognizant of the agency’s broad authority to seek and obtain evidence. Appellate courts,
on the other hand, should apply a more deferential abuse of discretion standard in reviewing the
district court’s determinations.
IMPACT: This case ultimately gives the EEOC but primarily the district courts greater
power in enforcing or not enforcing EEOC subpoenas, and appellate courts less power to review
and/or reverse the EEOC’s and district courts’ enforcement decisions. This might be good or bad,
depending upon your perspective and the makeup of the applicable courts involved.
NLRB v. SW General, Inc., 137 S. Ct. 929 (2017)
TOPIC:
This is a technical case, but the outcome impacts a large number of cases before the
National Labor Relations Board (“NLRB”). It involves the authority of the NLRB acting General
Counsel to issue complaints.
FACTS AND RULING:
The Supreme Court addressed whether NLRB acting General Counsel Lafe Solomon had
the authority to issue a complaint against an employer allegedly committing unfair labor practices
if he could not legally perform the duties of acting General Counsel once the President nominated
him to fill that vacancy (because of a technical requirement of the Federal Vacancies Reform Act,
or FVRA). The D.C. Circuit had vacated the Board’s unfair labor practices charge because it ruled
that the FVRA made Solomon ineligible to serve on an “acting” basis once the President nominated
him to fill the vacancy permanently. The broader implication of this ruling was that any complaint
brought by Lafe Solomon suffered this defect and recipients of these complaints could have them
dismissed for this same technical reason.
The FVRA prohibits certain persons from serving as acting officers of executive positions
that require Presidential appointment and Senate confirmation (known as PAS) if the President has
nominated them to fill the vacant office permanently. The technical question in this case was
whether this prohibition applies only to “first assistants”, those who automatically assume acting
duties (i.e., next in command), or whether this prohibition also applies to PAS officers and senior
employees who serve as acting officers at the President’s behest. After engaging in a statutory
construction analysis, the Court ruled 7-2 that the FVRA prohibition applies to all three classes of
government officials that the FVRA authorizes to become acting officers, which necessarily
included Lafe Solomon.
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IMPACT:
The significance for labor law, of course, is what happens to the numerous other cases in
which Solomon was involved, or the effect of the current General Counsel’s “notices of
ratification,” short notices by the NLRB that the current General Counsel, not susceptible to attack
on the same ground as Solomon, affirms Solomon’s actions.
Advocate Health Care Network v. Stapleton, 137 S. Ct. 1421 (2017)
Dignity Health v. Rollins
Saint Peter’s Healthcare Sys. v. Kaplan
TOPIC:
These three cases were consolidated. ERISA, which regulates pension plans among other
things, generally obligates private sponsors, including nonprofits, to comply with reporting,
vesting, funding, and other rules designed to ensure plan solvency and protect plan participants.
ERISA has an exception from these requirements for plans maintained by an organization whose
principal purpose is to fund or administer a benefit plan for employees of churches and their
affiliates. 29 U.S.C. §§ 1002(33)(a) & 1002(33)(C)(i). The federal agencies administering ERISA
have read the statute to mean that plans maintained by a church are exempt even if the plan was
originally established by a non-church entity and this case addresses that reading of the statute.
OPINION:
This case involved three nonprofits that run hospitals and established their pension plans
prior to any church affiliation. Groups of employees and former employees of the hospital
networks disagreed with the government’s interpretation and argued that the hospitals were not
exempt from the ERISA requirements because the exemption applies only to those plans that are
established or initiated by a church, even if a church later became involved and maintained the
plan.
The Court sided with the government’s interpretation, concluding that Congress wanted to
ensure that all groups associated with church activities would receive comparable treatment under
ERISA. In a concurring opinion, Justice Sotomayor was troubled by the numerous employees
who work for organizations that look and operate like secular businesses might be denied ERISA’s
protections.
Goodyear Tire & Rubber Co. v. Haage, 137 S. Ct. 1178 (2017)
TOPIC AND FACTS:
This sanctions case has relevance to litigators in general. This case arose in the context of
a consumer products liability lawsuit brought against the tire manufacturer Goodyear, alleging that
its defective tires caused their motor home to flip over on the highway. After the parties entered
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into settlement, the federal district court imposed sanctions against the manufacturer and its
counsel. The manufacturer and its counsel appealed. The Ninth Circuit affirmed.
OPINION:
The Supreme Court reversed. The Court first noted that courts have a certain degree of
inherent authority to manage their own affairs and dispose of litigation. That inherent authority
includes the ability to fashion an appropriate sanction for conduct that abuses judicial process. An
award of attorneys’ fees is one appropriate sanction, instructing a party that has acted in bad faith
to reimburse legal fees and costs incurred by the other side.
A sanctions order under a federal court’s inherent power to manage its own affairs, when
imposed pursuant to civil procedures, must be compensatory rather than punitive in nature. When
a federal court, upon entering an attorney fees award under its inherent power to manage its own
affairs, also levels a separate penalty as punishment for the sanctioned party’s misbehavior, it
needs to provide procedural guarantees applicable in criminal cases, such as a “beyond a
reasonable doubt” standard of proof, and when those criminal-type protections are missing, a
court’s shifting of fees is limited to reimbursing the victim.
A federal court’s sanction of a litigant for bad-faith conduct counts as compensatory, as
required for the award to be made under the court’s inherent authority, only if it is calibrated to
the damages caused by the bad-faith acts on which it is based, and a fee award is so calibrated if
it covers the legal bills that the litigation abuse occasioned, but if an award extends further than
that, to fees that would have been incurred without the misconduct, then it crosses the boundary
from compensation to punishment.
IMPACT:
I guess this is good news for litigants who engage in sanctionable behavior. The courts
will limit those sanctions to actual harm caused. Judges are allowed significant discretion,
however, and so my guess is the angry ones will err on the high side of the compensation spectrum.
Perry v. Merit Sys. Protection Bd., 137 S. Ct. 1975 (2017)
TOPIC:
This is a public sector employment case involving a federal employee’s discrimination
claim. Under the Civil Service Reform Act of 1978 (“CSRA”), the Merit Systems Protection
Board (“MSPB”) has the power to review certain serious personnel actions against federal
employees. If an employee asserts rights under only the CSRA, MSPB decisions are subject to
judicial review only in the Federal Circuit. 5 U.S.C. § 7703(b)(1). If the employee invokes only
federal antidiscrimination law, the proper forum for judicial review is federal district court.
Kloeckner v. Solis, 568 U.S. 41, 46 (2012). This lawsuit involves an employee who challenged
a serious adverse employment action and claimed the action was due to a discriminatory bias,
deemed a “mixed case.”
FACTS:
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The plaintiff in this case, Anthony Perry, brought such a mixed case. Perry received a
notice of termination from the U.S. Census Bureau for attendance problems. Perry and the Bureau
then reached a settlement in which Perry agreed to a 30-day suspension and then early retirement.
The settlement also required Perry to dismiss discrimination claims he had brought separately at
the EEOC.
PROCEDURAL HISTORY:
After retiring, Perry appealed his suspension and retirement to the MSPB, alleging several
types of discrimination as well as retaliation. Perry attempted to avoid the settlement by claiming
it was coerced, but an MSPB administrative law judge rejected that argument and dismissed the
case because the retirement was therefore deemed voluntary and the MSPB does not have
jurisdiction over voluntary actions. The MSPB affirmed, agreeing with its lack of jurisdiction.
Perry sought judicial review at the D.C. Circuit, which transferred the case to the Federal
Circuit. Kloeckner did not require the review occur in federal district court, according to the D.C.
Circuit, because it involved a dismissal based upon procedural grounds, not jurisdictional grounds.
OPINION:
The Supreme Court held that the proper review forum when the MSPB dismisses a case
on jurisdictional grounds is district court. The Government argued that employees must split their
mixed claims, appealing MSPB nonappealability rulings to the Federal Circuit while appealing
their discrimination claims to district court. Perry argued, and the Supreme Court agreed, that the
district court alone can resolve the entire complaint.
The Court followed Kloeckner’s clear rule that mixed cases “shall be filed in district
court.” As long as the employee makes a nonfrivolous claim of discrimination, the district court
has jurisdiction even if such claim is “mixed” and involves a challenge to the personnel action on
other grounds. Among other things, this serves the CSRA objective of creating an integrated
system of review instead of parallel litigation involving the same agency action. Justices Gorsuch
and Thomas dissented.
IMPACT: This case provides clarity to litigants regarding how to traverse the procedural
and jurisdictional requirements of the CSRA.
Kindred Nursing Centers Ltd. Partnership v. Clark, 581 U.S. (2017)
TOPIC:
This case involves an arbitration agreement that a Kentucky nursing home required
residents to sign as a condition of providing nursing home services.
FACTS AND PROCEDURAL HISTORY:
Two separate families brought wrongful death lawsuits against the nursing home in court,
and the nursing home sought to enforce the arbitration agreements. The Kentucky Supreme Court
found the arbitration agreements invalid because the agreements were actually signed by relatives
of the residents who had a power of attorney to manage the residents’ affairs, and the powers of
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attorney did not specifically entitle the representatives to enter into an arbitration agreement.
OPINION:
The Supreme Court reversed. The Court held that the clear statement that the Kentucky
Supreme Court required violates the Federal Arbitration Act by singling out arbitration agreements
for disfavored treatment. The FAA makes arbitration agreements “valid, irrevocable, and
enforceable, save upon such grounds as exist at law or in equity for the revocation of any contract.
9 U.S.C. § 2. This “savings clause” establishes an equal-treatment principle: a court may
invalidate an arbitration agreement based upon “generally applicable contract defenses” but not
on legal rules that “apply only to arbitration or that derive their meaning from the fact that an
agreement to arbitrate is at issue.” The FAA thus preempts any state rule that discriminates on its
face against arbitration or that covertly accomplishes the same objective by disfavoring contracts
that have the defining features of arbitration agreements.
The Kentucky Supreme Court's clear-statement rule failed to put arbitration agreements on
an equal plane with other contracts. By requiring an explicit statement before an agent can
relinquish her principal's right to go to court and receive a jury trial, the court did exactly what the
Supreme Court has barred: adopt a legal rule hinging on the primary characteristic of an arbitration
agreement. Justice Thomas dissented. His view is that the FAA does not apply to state court
proceedings.
IMPACT:
This application of the FAA’s equal treatment principle has direct application to
employment law. This principle may prevent many state efforts to regulate how employment
arbitration agreements are formed and enforced. As Justice Kagan’s opinion notes, state courts
are not precluded from regulating such agreements, but the rule must “in fact” apply generally
instead of singling out arbitration.
Trinity Lutheran Church of Columbia, Inc. v. Comer, 137 S. Ct. 2012 (2017)
TOPIC:
This case involves the constitutional implications of religious organizations seeking
government funding for programs that are available to non-religions organizations, e.g., money
for playgrounds.
FACTS:
A child learning center operating under the auspices of a church in Missouri sought to
replace the pea gravel portion of its playground with a pour-in-place rubber surface by
participating in Missouri’s Scrap Tire Program. The program offers reimbursement grants to
qualifying nonprofits that install surfaces made from recycled tires. But the state agency running
the program has a policy of denying grants to any applicant owned or controlled by a church, sect
or religious entity.
PROCEDURAL HISTORY:
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The Trinity learning center argued the agency’s policy violated its first amendment rights
to the free exercise of religion. The district court and Eight Circuit agreed, holding that while the
first amendment prohibits restrictions on the exercise of religious practices, it does not require the
state to provide an affirmative benefit to a church.
OPINION:
Although the Court issued five separate opinions in its ruling, it did hold that disqualifying
the learning center from the tire scrap program violated its first amendment rights. Justice Roberts
wrote the majority opinion, characterizing Missouri’s policy as one that singles out religious
entities for disfavored treatment, thereby imposing a penalty on the free exercise of religion.
Missouri failed to advance a state interest compelling enough to burden the learning center’s right
to free exercise.
IMPACT:
Again, the principles of this case could have significance in the employment law context.
For example, will employers or employees have the right not to comply with Title VII because of
a sincerely held religious belief that women who have children should not work outside the home?
Or what about an employer who seeks a religious exercise exemption from providing full
healthcare coverage for women because of sincerely held religious beliefs about female
contraception coverage? Or what about the employee working in a pharmacy who refuses to fill
a prescription for contraceptives and is fired for insubordination?
II.

2017-2018 Term – Decided Cases

Digital Realty Trust, Inc. v. Somers, 138 S. Ct. 767 (2018)
TOPIC:
This case analyzes the scope of the whistleblower anti-retaliation provision of the DoddFrank Wall Street Reform and Consumer Protection Act (“Dodd-Frank”). It is a unanimous
decision with the opinion from Justice Ginsburg.
FACTS:
In response to a variety of incidents of corporate fraud, Congress passed the SarbanesOxley Act of 2002 (“Sarbanes-Oxley”) and the Dodd-Frank Act in 2010. Both acts protect
whistleblowers from retaliation, but have key differences. Sarbanes-Oxley applies to all
employees who report misconduct to the Securities and Exchange Commission (“SEC” or
“Commission”), any other federal agency, Congress, or an internal supervisor. 18 U.S.C.
§1514A(a)(1). In contrast, Dodd-Frank defines a whistleblower as “any individual who provides
. . . information relating to a violation of the securities laws to the Commission.” 15 U.S.C. § 78u6(a)(6). A Dodd-Frank whistleblower is eligible for an award if information he or she provides to
the SEC leads to a successful enforcement action. 15 U.S.C. § 78u-6(b)-(g). In the Somers case,
plaintiff Somers alleged that Digital Realty Trust (“Digital Realty”) terminated his employment
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shortly after he reported to senior management suspected securities law violations by the company
and sued in federal court under Dodd-Frank.
PROCEDURAL HISTORY:
Digital Realty moved to dismiss this claim for failure to state a claim on the grounds that
Somers was not a whistleblower under Dodd-Frank becaue he did not alert the SEC prior to his
termination. The district court denied the motion and the United States Court of Appeals for the
Ninth Circuit affirmed.
OPINION:
The United States Supreme Court reversed, holding that a Dodd-Frank whistleblower must
provide information to the SEC in order to receive protection from retaliation. The Court had to
grapple with the third situation in which the statute protects whistleblowers, because the first two
situations clearly require a report to the SEC. 18 U.S.C. § 78u-6(h)(1)(A)(i) & (ii). The third
situation, however, provides protection in making disclosures that are required or protected under
Sarbanes-Oxley, the Securities Exchange Act of 1934, the criminal anti-retaliation provision at 18
U.S.C. § 1513(e), or any other law or regulation subject to the jurisdiction of the SEC. 18 U.S.C.
§ 78u-6(h)(1)(A)(iii). But disclosures under Sarbanes-Oxley, for example, do not have to be
reported to the SEC in order to receive whistleblower protection.
Further complicating matters is the fact that the SEC promulgated regulations containing
two discrete whistleblower definitions. The first definition relates to the award program that DoddFrank created for whistleblowers to receive under certain circumstances a portion of the monetary
sanctions from a successful enforcement action. This definition requires that the whistleblower
provide the SEC with the information in order to be protected. 17 C.F.R. § 240.21F-2(a)(1). For
purposes of the anti-retaliation provision, however, a whistleblower is protected if he or she
provides the information in a manner described in either (i), (ii) or (iii) of 18 U.S.C. § 78u6(h)(1)(A). In other words, the regulation does not require that a whistleblower provide
information to the SEC if he or she otherwise fell into any of these three categories. “For example,
a report to a company supervisor would qualify if the report garners protection under the SarbanesOxley anti-retaliation provision.” 138 S. Ct. at 775. The Court noted that the SEC in 2015 issued
an interpretative rule reiterating that the anti-retaliation protection is not contingent upon a
whistleblower’s provision of information to the SEC. Id. at 775 n. 5 (citing 80 Fed. Reg. 47829
(2015)).
The lower courts adopted the position and definition of the SEC, and the Court likely
considered this case in part because there was a split in the circuits on this issue. The Court began
its analysis by looking at the statutory definition of whistleblower in Dodd-Frank, and remarked
at the outset that it gave a definitive answer: a “whistleblower” is “any individual who provides .
. . information relating to a violation of the securities laws to the Commission.” 18 U.S.C. § 78u6(a)(6) (emphasis added).

-8-

The Court then characterized this definition as describing who is eligible for protection
(someone who reports to SEC), but the three clauses of section 78u-6(h)(1)(A) describe what
conduct is shielded from retaliation. A whistleblower must meet the requirement of being both a
whistleblower (reporting to SEC) and engaging in conduct that the law protects (even if the
definition of protected conduct includes reporting to others than the SEC). With specific reference
to (iii), relating to reports made, for example, under Sarbanes-Oxley, which does not require a
report to the SEC, the Court still made sense of (iii) by noting that it protects a whistleblower who
reports misconduct both to the SEC and to another entity, but suffers retaliation because of the
latter, non-SEC report. The employee also can recover without having to show whether it was the
internal report or the SEC report that motivated the retaliation.
The Court referenced legislative history suggesting that the primary concern of DoddFrank was to bolster the ability of the SEC in light of the events of 2008. The Court took great
pains to note that those reporting violations of securities laws already have whistleblower
protection under Sarbanes-Oxley for making reports to their employer and not solely to the SEC.
The Court ruled that Dodd-Frank’s definition of whistleblower was clear and conclusive,
and therefore it would not accord deference to the contrary view advanced by the SEC. The
statute’s unambiguous whistleblower definition precludes the SEC from more expansively
interpreting that term.
IMPACT: If the putative whistleblower made reports related to the violation of securities
laws or regulations, you must evaluate both the Sarbanes-Oxley and Dodd-Frank Acts, as they
provide very different protection, procedures, and remedies. This case highlights the different
protections. It appears to exclude using the Dodd-Frank Act unless the whistleblower has reported
to the SEC.
CNH Industrial N.V. v. Reese, 138 S. Ct. 761 (2018) (per curiam)
TOPIC:
This case involves a dispute between retirees and their former employer about whether an
expired collective bargaining agreement created a vested right to lifetime health care benefits.
FACTS:
In 1998, CNH agreed to a collective bargaining agreement. The agreement provided health
care benefits under a group benefit plan to certain employees who retire under the pension plan.
All other coverages, such as life insurance, ceased upon retirement. The group benefit plan was
made part of the collective bargaining agreement and ran concurrently with it. The agreement
contained a general durational clause stating that it would terminate in May 2004.
PROCEDURAL HISTORY:
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When the 1998 agreement expired in 2004, a class of CNH retirees and surviving spouses
filed a lawsuit, seeking a declaration that their health care benefits vested for life and an injunction
preventing CNH from changing them. The district court awarded summary judgment to the
retirees, and the Sixth Circuit affirmed.
Although the agreement contained a general durational clause, the Sixth Circuit found this
inconclusive. First, the 1998 agreement carved out certain benefits like life insurance and stated
that those coverages ceased at a time different than other provisions. Second, the 1998 agreement
tied health care benefits to pension eligibility. These conditions rendered the 1998 agreement
ambiguous, which allowed the court to consider extrinsic evidence, which supported lifetime
vesting.
OPINION:
The Court first cited its 2015 decision of M&G Polymers USA, LLC v. Tackett, 135 S. Ct.
926 (2015) for the principle that courts should interpret collective bargaining agreements
according to ordinary principles of contract law. The Court found that the agreement is ambiguous
only if illegitimate inferences and rules of contract interpretation are followed, the same
illegitimate inferences and rules of contract interpretation that the Court had rejected in Tackett.
The Sixth Circuit wrongly refused to apply the general durational clause to the provisions
governing retiree benefits. The Sixth Circuit also wrongly inferred lifetime vesting when a
contract is silent as to the duration of retiree benefits. Contractual obligations will cease, in the
ordinary course, upon termination of the bargaining agreement. As for the tying of retiree health
benefits to pensioner status, the Court found no basis to draw such a connection when Congress
distinguishes in ERISA between plans that a form of delayed compensation and plans that offer
medical benefits. 138 S. Ct. at 763-64.
The Sixth Circuit did not point to any explicit terms, implied terms, or industry practice
suggesting that the 1998 agreement vested health care benefits for life. The 1998 agreement
contained a general durational clause that applied to all benefits, unless the agreement specified
otherwise. No provision specified that the health care benefits were subject to a different
durational clause. The agreement state that the health benefits plan ran concurrently with the
collective bargaining agreement, tying the health care benefits to the duration of the rest of the
agreement. The only reasonable interpretation of the agreement is that the health care benefits
expired when the collective bargaining agreement expired in May 2004.
IMPACT:
The question of what portions of a contract survive the expiration or termination of that
agreement is a frequent source of litigation. Drafters need to analyze what portions of their
agreement need to survive termination of the agreement or, in employment situations, termination
of employment. For example, noncompete agreements need to ensure that the employee’s posttermination obligations survive termination of the agreement and termination of employment.
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Artis v. District of Columbia, 138 S. Ct. 594 (2018)
TOPIC:
In a decision by Judge Ginsburg, the Court dealt with a tricky statute of limitations issue
after the dismissal of a federal lawsuit with supplemental state-court claims.
FACTS:
In this case, the plaintiff filed a lawsuit in federal court alleging a violation of a federal
employment discrimination statute as well as three state law claims. The supplemental jurisdiction
statute, 28 U.S.C. § 1367, enables federal district courts to entertain claims not otherwise within
their adjudicatory authority when those claims are so related to claims within federal court
competence that they form part of the same case or controversy. Two and a half years later, the
federal court ruled against the plaintiff on her federal claim and dismissed the state claims without
adjudicating them under 28 U.S.C. § 1367(c)(3).
This left the plaintiff with the prospect of refiling her state law claims in state court.
However, before the federal claim was dismissed, two and a half years had elapsed and the statute
of limitations on the state claims also had run. The supplemental jurisdiction statute, however,
foresaw this situation, and provides that the period of limitations for any state claim joined with a
claim within federal court competence is tolled whiled the claim is pending in federal court and
for a period of 30 days after it is dismissed unless state law provides for a longer tolling period.
28 U.S.C. § 1367(d). Thus, the plaintiff started a state court lawsuit.
QUESTION PRESENTED:
The question presented is whether the word “tolled” in section 1367(d) means that the state
statute of limitations period is suspended during the pendency of the suit, or does the statute of
limitations continue to run, but the plaintiff gets a 30-day grace period to refile in state court post
dismissal of the federal case. This question is critical because the plaintiff refiled her state claims
in state court 59 days after dismissal of her federal suit. If the provision is a 30-day grace period,
the plaintiff’s complaint would be time barred. But if the statute of limitations was not running
during the pendency of the federal suit, the complaint would be timely.
OPINION:
The Court ruled that tolling means to hold in abeyance, i.e., to stop the clock, which meant
that the plaintiff’s lawsuit was timely. In both statutes and judicial decisions throughout the
country, the term tolling has almost always meant stopped or suspended. Laws providing for a
grace period had used clear language to do so.
Justices Gorsuch, Kennedy, Thomas, and Alito dissented. The dissent found the term “toll”
to be ambiguous, meaning either to stop or simply to remove the effect of the limitations period.
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Other textual clues led the dissent to find the grace-period method to be the proper interpretation
of the statute.
IMPACT: The majority and dissent spend substantial time quibbling over the words in the
tolling statute, but the bottom line is that plaintiffs frequently will end up with a substantial period
of time to refile their state claims in state court in this scenario, particularly if the plaintiff
commenced the federal court lawsuit quickly after the alleged wrong. However, this case
underscores that the statute of limitations issues related to employment discrimination claims are
quickly and practitioners must fully understand the jurisdictional, procedural, and limitations
deadlines associated with bringing federal and/or state court lawsuits bringing federal and/or state
claims involving federal and/or state deadlines.
III.

2017-2018 Term - Pending Cases

Epic Systems Corp. v. Lewis, No. 16-285 (argued Oct. 2, 2017)
Ernst & Young v. NLRB, No. 16-300 (argued Oct. 2, 2017)
NLRB v. Murphy Oil USA, No. 16-307 (argued Oct. 2, 2017)
TOPIC:
These three cases, argued on the first day of the Supreme Court’s 2017-18 term, revisit the
scope of the employer’s ability to use arbitration agreements with its employees to prevent
employees from bringing class action lawsuits against it. Specifically, the question in these cases
is whether arbitration agreements with individual employees that bar them from pursuing workrelated claims on a collective or class basis in any forum are prohibited as an unfair labor practice
under 29 U.S.C. § 158(a)(1) because they limit the employees’ right under the National Labor
Relations Act (“NLRA”) to engage in “concerted activities” in pursuit of their “mutual aid or
protection,” 29 U.S.C. § 29 U.S.C. § 157, and are therefore unenforceable under the savings clause
of the Federal Arbitration Act (“FAA”), 9 U.S.C. § 2. The savings clause affirms the validity of
arbitration agreements generally except for those where grounds exist “at law or in equity for the
revocation of any contract.”
FACTS OF EPIC SYSTEMS:
Epic, for example, involves a Wisconsin-based health care data management software
company. On April 2, 2014, Epic Systems sent an email to its employees containing an arbitration
agreement that requires the employees to resolve any employment-based disputes with Epic
Systems through individual arbitration and to waive their right to participate in or receive benefit
from any class, collective, or representative proceedings. The email stated that an employee is
deemed to have accepted this agreement if the employee continues to work at the company; there
was no option for continuing to work but not signing this agreement. The email asked the
employees to read the agreement and agree to it by clicking two buttons. Employee and later
plaintiff Jacob Lewis clicked the two buttons.
PROCEDURAL HISTORY OF EPIC SYSTEMS:
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Later, Lewis got into a dispute with Epic Systems, but he did not proceed under the
arbitration agreement. Instead, he sued in federal court to pursue his claim that Epic Systems was
violating the Fair Labor Standards Act (“FLSA”) by misclassifying him and other technical writers
at the company as exempt and therefore unlawfully denying them overtime pay. Epic Systems
moved to dismiss the lawsuit and compel individual arbitration. Lewis opposed the motion and
took the position, as did the National Labor Relations Board (“NLRB”) in the other two cases, that
federal labor law prohibits these arbitration agreements if they contain a class action waiver.
Specifically, that the NLRA protects employees engaging in “concerted activities” for their
“mutual aid and protection” and that class and collective actions constitute such a protected
concerted activity. The district court in Epic agreed, and the Seventh Circuit reviewed de novo the
district court’s denial of the motion to compel arbitration. Lewis v. Epic Sys. Corp., 823 F.3d
1147 (7th Cir. 2016).
SEVENTH CIRCUIT OPINION IN EPIC SYSTEMS:
The Seventh Circuit affirmed, noting that the Supreme Court long has held that contracts
stipulating the renunciation of rights guaranteed by the NLRA are unlawful and unenforceable by
the NLRB. J.L. Case Co. v. NLRB, 321 U.S. 332 (1944); National Licorice Co. v. NLRB, 309
U.S. 350 (1940). In accordance with this long-standing doctrine, the NLRB also long has held that
employer-imposed individual agreements that purport to restrict rights under Section 7 of the
NLRA (concerted activities) are unenforceable. See, e.g., Adel Clay Products Co., 134 F.2d 342
(8th Cir. 1943). The Seventh Circuit also concluded that Section 7’s text, history and purpose
supports this result. Collective, representative and class legal remedies allow employees to band
together and thereby equalize bargaining power. Phillips Petrol. Co. v. Shutts, 472 U.S. 797
(1985).
The Seventh Circuit then concluded that the individual arbitration agreement impinges on
Section 7 rights. First, the agreement requires that any wage and hour dispute must be submitted
to arbitration rather than pursued in court. Second, no matter where the claim is brought, the
plaintiff may not take advantage of any collective procedures available in the tribunal.
Finally, the Seventh Circuit addressed Epic Systems’ argument that the FAA overrides the
above labor law and entitles it to enforce its arbitration agreement in full. The court initially noted
that the FAA is in fact irrelevant as the agreement mandates arbitration except for class claims.
Once that provision is deemed a violation of the NLRA and unenforceable, the agreement requires
that class claims proceed in court and there is no agreement to arbitrate.
Epic Systems then essentially argued that this provision requiring courts and not arbitration
if the class waiver is unenforceable is itself unenforceable because the FAA trumps the NLRA.
But the Seventh Circuit found no conflict between the FAA and NLRA. The FAA’s savings clause
provides that arbitration agreements are to be enforced unless there are legal or equitable grounds
that would render a contract unenforceable. Because the waiver of collective proceedings was
illegal under the NLRA, it was unenforceable under the FAA. The statutes can be read without
conflict.
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The Fifth Circuit has come to the opposite conclusion. D.R. Horton, Inc. v. NLRB, 737
F.3d 344 (5th Cir. 2013). That court referenced comments from several Supreme Court opinions
noting that class arbitration does not possess many of the advantages of individual arbitration, like
speed, cost and formality. However, the Seventh Circuit noted, this does not mean that the FAA
and the NLRA are irreconcilable. For example, if the parties had collectively bargained to arbitrate
class claims, there is no reason to think this would have violated the NLRA. The Seventh Circuit
also held this interpretation would render the FAA savings clause meaningless.
The Seventh Circuit also rejected Epic Systems’ argument that Section 7 of the NLRA
provides procedural rights only and not substantive rights. The Supreme Court has regularly noted
that arbitration agreements cannot waive substantive rights, only the employees’ ability to have
those substantive rights adjudicated in courts. Section 7, however, provides substantive rights to
engage in collective action, which a prohibition on bringing collective claims would impinge.
In the cases before the Supreme Court, the Department of Justice initially agreed, then
reversed itself in July 2017 and supported the employer’s ability to prohibit class action
employment disputes via arbitration agreements.
IMPACT: These consolidated cases were the blockbuster opening to the Court’s 2017-18
term, but we are not likely to see this opinion until the last day or few days of the term. Hopefully,
the opinion will definitely resolve whether employers may contractually require employees to
pursue collective claims through individual arbitration.
The reality is that no one would pursue an individual claim in the wage and hour context
in many situations because one individual’s remedy often is measured in pennies or dollars, e.g.,
the denial of a few minutes pay every day or a small amount of overtime pay. It is only through a
collective action, where those pennies and dollars add up with a large number of victims, that
lawyers and litigants find such claims to make economic sense.
Encino Motorcars LLC v. Navarro, No. 16-1362 (argued Jan. 17, 2018)
This case involves the Fair Labor Standards Act and auto dealership workers. The question
is whether “service advisors” who talk to customers about repair work, but do not actually perform
the repair work themselves, are exempt from overtime. The Ninth Circuit held that Congress did
not intend to prohibit service advisors from collecting overtime. This ruling could affect not only
the 18,000 auto dealerships in the country but also to a number of other industries that employ
people in service advisor roles.
Janus v. American Federation of State, County, and Municipal Employees, Council No. 31,
No. 16-1466 (argued Feb. 26, 2018)
TOPIC:
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In a critical case for public sector union employees, the Court is considering the
constitutionality of “fair share fees” required of certain public employees as a condition of
employment. This issue had been before the Court in Friedrichs v. California Teachers Assn., but
the death of Justice Scalia led to a 4-4 decision, which resulted in allowing the lower court’s
decision to allow fair share fees to stand. That case challenged fair share fees on first amendment
grounds.
IMPACT:
With the addition of Justice Gorsuch, it is expected that the Court will strike down
mandatory fair share payments. This will affect millions of public workers in 22 states that do not
have right to work laws. Estimates are that as many as 30% of public sector union members will
cease paying dues if such fees are not mandatory, significantly weakening the financial position
and power of the public sector unions.
Masterpiece Cakeshop, Ltd. v. Colorado Civil Rights Commission, No. 16-111 (argued Dec.
5, 2017)
TOPIC:
This is the now-famous wedding cake case. A wedding cake business refused to create
one for a homosexual couple who were getting married, claiming it violated his religious beliefs.
FACTS:
Two gentlemen, Charlie Craig and David Mullins, went to Masterpiece Cakeshop in
Lakewood, Colorado and requested that its owner, Jack C. Phillips, design and create a cake for
their wedding. Craig and Mullins had planned to marry in Massachusetts, where same-sex
marriages were legal, and later celebrate with friends in Colorado, which did not recognize samesex marriages at that time. Phillips would not do so on the grounds that he does not create wedding
cakes for same-sex weddings because of his religious beliefs, which is that decorating cakes is a
form of art through which he can honor God and it would displease God to create cakes for samesex marriages. Masterpiece and Phillips admitted that the bakery is a place of public
accommodation under Colorado law and that they refused to sell Craig and Mullins a cake because
of their intent to engage in a same-sex marriage ceremony.
PROCEDURAL HISTORY:
Craig and Mullins filed charges of discrimination with the Colorado Civil Rights Division,
alleging discrimination in a place of public accommodation based upon sexual orientation under
the Colorado Anti-Discrimination Act (“CADA”). Minnesota and other states have similar laws
prohibiting discrimination in the area of public accommodations. The state agency and the
Colorado Court of Appeals found in favor of Craig and Mullins. The Supreme Court took this
case to determine whether Colorado’s law violates the cake maker’s sincerely held religious beliefs
about same-sex marriage, violating the free speech or free exercise clauses of the first amendment.
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It is interesting to note that the Colorado Civil Rights Commission’s final cease and desist
order required that Masterpiece (1) take remedial measures, including comprehensive staff training
and alteration to the company’s policies to ensure compliance with CADA; and (2) file quarterly
compliance reports for two years with the Division describing the remedial measures taken to
comply with CADA and documenting all patrons who are denied service and the reasons for the
denial.
The case is at the Supreme Court from the decision of the Colorado Court of appeals. Craig
v. Masterpiece Cakeshop, Inc. 370 P.3d 272 (Colo. Ct. App. 2015). The court first rejected
Masterpiece’s argument that it was not refusing to provide service “because of” sexual orientation.
Rather, Masterpiece argued, it generally served patrons without regard to sexual orientation, just
not in the sole instance of wedding cakes because of a disagreement about a particular aspect of
sexual orientation, that it comes with same-sex marriages, which it opposes. The opinion refers to
this argument as distinguishing between a person’s status and conduct closely associated with that
status, which is generally inappropriate. See Obergefell v. Hodges, 135 S. Ct. 2584 (2015)
(equating laws precluding same-sex marriage to discrimination on the basis of sexual orientation;
denial to same-sex couples of the right to marry is a disability on gays and lesbians which serves
to disrespect and subordinate them).
Masterpiece then argued that the Commission’s cease and desist order compels speech in
violation of the first amendment by requiring it to create wedding cakes for same-sex weddings.
Masterpiece argued that wedding cakes inherently convey a celebratory message about marriage
and therefore the order unconstitutionally compelled it to convey a celebratory message about
same-sex marriage in conflict with its religious beliefs.
The court disagreed and concluded that the Commission’s order merely requires that
Masterpiece not discriminate against potential customers in violation of CADA and that such
conduct, even if compelled by the government is not sufficient expressive to warrant first
amendment protections. The court reviewed the conduct under the “compelled expressive
conduct” doctrine. The government can regulate communicative conduct if it has an important
interest unrelated to the suppression of the message and if the impact on the communication is no
more than necessary to achieve the government’s purpose.
The court further concluded that the act of designing and selling a wedding cake to all
customers free of discrimination does not convey a celebratory message about same-sex weddings
likely to be understood by those who view it. To the extent that the public infers from a
Masterpiece wedding cake a message celebrating same-sex marriage, that message is more likely
to be attributed to the customer than to Masterpiece. Masterpiece does not convey a message
supporting same-sex marriages merely by abiding by the law and serving its customers equally.
Because CADA prohibits all places of public accommodation from discriminating against
customers because of their sexual orientation, it is unlikely that the public would view
Masterpiece’s creation of a cake for a same-sex wedding celebration as an endorsement of that
conduct. Rather, a reasonable observer would understand that Masterpiece’s compliance with the
law is not a reflection of its own beliefs.
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The court also rejected Masterpiece’s free exercise of religion argument. The free exercise
clause did not require neutral laws of general applicability to be reviewed under heightened, strict
scrutiny, but rather under the rational basis standard, such that neutral laws of general applicability
needed only to be related to legitimate governmental interest to survive constitutional challenge.
CADA’s proscription of sexual orientation discrimination by places of public accommodation was
rationally related to the state’s interest in eliminating discrimination in such places, and thus
CADA was a reasonable regulation that did not offend the free exercise clause. Without CADA,
businesses would have been able to discriminate against potential patrons based on their sexual
orientation, such discrimination in places of public accommodation had measurable adverse
economic effects, and CADA created a hospitable environment for all consumers by preventing
discrimination on basis of certain characteristics, including sexual orientation.
IMPACT: Again, it is easy to see how this case implicates employment law. What if
Phillips had been an employee of Masterpiece, refused to bake this cake, and then was fired?
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INTRODUCTION
Restrictive covenant and trade secret litigation is often won or lost based on the result of the
initial motion for temporary restraining order (“TRO”) or other early injunctive relief.
The following materials provide a checklist and overview of strategies for both former
employers asserting, and new employers defending, claims for breach of non-competes,
misappropriation of trade secrets, and similar claims involving former-employee competition.
We also set out applicable court rules and legal authority on certain key points.
For plaintiffs pursuing claims against former employees for unlawful competition and/or
misappropriation of confidential or trade-secret information, TRO motions, or early motions for
preliminary/temporary injunctive relief, may be a forceful and very effective litigation maneuver.
Such motions, however, require a significant showing by a plaintiff in order to prevail, and can
require significant effort from counsel to prepare a compelling and ultimately successful motion.
Not all lawsuits present at the outset the necessary evidence and the requisite threat of irreparable
harm that are needed to prevail on an early motion. In many cases, even ones in which a plaintiff
may ultimately prevail at trial and obtain significant relief, the discovery process is needed to
develop the evidence that will support a later motion for injunctive relief. Plaintiffs’ counsel
needs to critically analyze whether a given case warrants seeking extraordinary injunctive relief,
also factoring in the negative impact of a losing motion. Defendants’ counsel also needs to be
sharply focused on the strict legal requirements for a successful motion, to put a plaintiff to their
proof. Defendants’ counsel, when faced with such a motion, also need to be prepared to dig in
quickly and investigate the key underlying facts and to also consider other alternatives to a
formal ruling by the Court on the motion. In short, early motions for injunctive relief require
serious consideration from both sides, plaintiff in deciding whether and how to pursue a motion,
and defendant in recognizing the significant threat of the motions and analyzing how to best
respond.

PLAINTIFF: STRATEGIES FOR SUCCESS
A.

Purpose(s) of the Motion
1. Status Quo vs. Shifting Momentum

If early motions for injunctive relief are pursued and granted – even in part – that may
fundamentally shift momentum in the case, creating significant pressure on the defendant to
entertain early settlement discussions and seek an early end to the litigation. In the absence of
such a motion, the plaintiff is left with the prospect of protracted litigation, spanning several
months and potentially exceeding 18 months before a formal resolution may be obtained in
court. In the absence of such a motion, a defendant company is likely to proceed with business
activity under the status quo, competing directly and aggressively against plaintiff, and
potentially causing significant losses to the plaintiff’s business. Although a plaintiff may always
pursue an award of monetary damages, significant business harm may result which makes it

difficult to continue to fund the litigation and, more importantly, for the plaintiff company to
remain in business. An early motion for injunctive relief is a plaintiff’s only real opportunity to
seize control over the litigation early.
2. Drive Early Settlement
As noted, the pursuit of such a motion may have a significant effect on driving early,
meaningful, settlement discussions. Because likelihood of success on the merits is part of the
legal standard, injunction motions are the rare circumstance when a judge may “tip her hand”
early in the case indicating which party is likely to prevail. And as a practical matter, even a
partial victory by a plaintiff may present significant business obstacles for a defendant, in
limiting the scope of permitted business activity. In addition, the existence of a court order
indicating some likely wrongful conduct by defendant can be quite harmful to other aspects of
the defendant’s business and potentially drive away other customers/clients. On the other hand,
an unsuccessful motion, particularly if the judge is critical in his/her order of the plaintiff’s
claims and evidentiary support, will both embolden the defendant and create the prospect for the
plaintiff of much more protracted, and expensive, litigation.
Either outcome is likely to drive the parties to the settlement table, whether through formal
mediation/settlement conferences with the court, or informal negotiations between the parties.
The results of our informal review of numerous court files support this conclusion. Specifically,
a Westlaw review of 30 recent cases in which the Federal District of Minnesota granted or denied
an early motion for an injunction in a case involving a restrictive covenant and/or trade secret
misappropriation claims disclosed that 6 out of the 30 cases were resolved within 60 days of the
order granting or denying the injunction and that 11 of the 30 cases were resolved within 90 days
of the order. It is expected that a similar review of Minnesota state court decisions would yield
similar results, but the limitations of the Minnesota courts’ electronic filing system would render
such a review much more difficult to undertake.
3. Judge's Initial Impressions/Education about the Case
Motions for early injunctive relief of course present the merits of a case to a judge in a uniquely
expedited fashion. Indeed, because of the moving party’s burden to establish likely success on
the merits of the case (discussed in more detail below), these motions require the judge to dive
into the merits of the underlying claims of supposed unlawful conduct and resulting business
harm to the plaintiff (unlike other early motions dealing with discovery or case logistical issues).
As many practicing attorneys can attest, it is often quite difficult to change a judge’s initial
impressions of a case after the judge has first assessed the strength of the claims and defenses.
Given this danger, both sides need to commit to undertake serious efforts in bringing and
opposing these motions. If a plaintiff is careful, and reasonable, in the scope of relief sought in a
motion for early injunctive relief, then it may be possible to benefit from even a partially
successful motion through the creation of an initial impression by the judge that is favorable to
the plaintiff’s claims and casts the defendant in an unflattering light. From a defendant’s
perspective, a strong opposition to the motion and the ultimate rejection of the motion by the
judge may create the opposite impression and cause the judge to remain skeptical of the case.
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4. Other, e.g., Get Employee(s) Fired With or Without Injunction
Another strategic consideration, when a plaintiff is considering pursuing such a motion, is the
plaintiff’s central objective in pursuing the litigation. As is often the case, the pivotal goal is the
termination by a defendant company of plaintiff’s former employee(s), who would likely also be
included as defendants in the lawsuit. Depending upon the value of the new employee to their
new employer, the defendant may determine that from a business-cost perspective that it makes
more sense to terminate the employee than to both finance an expensive lawsuit defense and also
bear the potential negative business impact of the pendency of such litigation. Also, such a
motion may allow plaintiff the opportunity to forcefully present to the defendant company new
evidence of previously unknown and wrongful conduct of the newly hired employee(s), such as
misappropriation of confidential business information and/or trade secrets of plaintiff, which
may change defendant’s views about the wisdom of continuing to employ the defendant
employees. A plaintiff may have other such objectives which a motion for early injunctive relief
may make accomplishable at an early, and cost-effective, stage in the litigation.
B.

Threshold Question: to Move or Not to Move
1. Immediacy of Harm/Damage to Business

The most important factor, by far, in determining success on a motion for early injunctive relief
is whether the plaintiff can establish truly immediate and irreparable harm unless the injunctive
relief is granted. (Legal authorities on this issue are set out later in these materials.) Even solely
from a business perspective, this issue often carries a similar weight, i.e., can the plaintiff’s
business ultimately be made whole through a later award of money damages? Or might that
relief come too late to truly help the plaintiff?
2. Expense
Motions for early injunctive relief, if calculated to succeed, are expensive, with the total cost
often getting into tens of thousands of dollars. As such, these motions should not be pursued
lightly. In pursuing such a motion, a plaintiff is asking a judge to quickly “roll up their sleeves”
and dig deeply into the merits of a lawsuit, while also seeking extraordinary relief from the
judge. Therefore, unless a plaintiff has the rare circumstances where they are thoroughly
convinced that the defendant company (or defendant former employee) simply cannot afford to
fight a valid lawsuit, it is usually a serious mistake to “pinch pennies” and bring forth a weak
motion, not fully supported by a strong evidentiary record and legal authority. In short, motions
for early injunctive relief are the type of litigation activity where the client usually “gets what it
paid for.”
3. Loss on Motion Will Shift Momentum to Defendant
As previously noted, pursuing a motion that is ultimately unsuccessful may actually be counterproductive for a plaintiff and could negatively shift momentum in favor of the defendant. In
addition to possibly creating a negative impression about the lawsuit with the judge, the
defendant could be emboldened to continue aggressively defending against the motion, to the
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exclusion of pursuing early settlement discussions. In many cases, therefore, the better option
for a plaintiff may be to delay seeking injunctive relief until discovery has progressed and the
plaintiff has had the opportunity to develop a more compelling factual record in support of the
motion.
C.

Strategy: How Much Investigation and How Much Do You Spend?

Given the previous considerations, plaintiff’s counsel must give serious thought, prior to even
commencing the lawsuit, about how much evidence is available to be presented as part of a
motion for early injunctive relief and options for rapidly developing more supporting evidence.
Evidence of a plaintiff’s former employees “jumping the gun” and essentially “signing up”
customers and accounts before the end of their employment with plaintiff can be quite
compelling to judges. Related evidence establishing knowledge of, or even encouragement of,
that conduct by the new employer-defendant may also carry significant weight. In addition,
some judges are more swayed by firm evidence of misappropriation by former employee
defendants than by motions based solely on the wording of a non-compete agreement.
Options for pre-lawsuit and pre-motion legal maneuvering and/or investigation include:


Cease & Desist: Sending a pre-lawsuit cease and desist communication to the potential
defendant demanding essentially the same relief that would be requested in an early
motion.



Computer Forensics: Plaintiff should engage in early analysis of computer/electronic
evidence that may exist establishing unlawful actions of defendant(s). That should
include review of recent activity on the former employee(s) company email account and,
if the in-house capability exists, reviewing the former employee(s) company computer
devices for suspicious file downloading (copying), transferring, and deletion activity.
Depending upon the magnitude of the business threat presented and the plaintiff’s
financial resources, they should consider seeking the services at this point of an outside
computer forensics expert. This type of evidence tends to be quite persuasive for judges.



Verified Complaints: It is common to draft a Complaint with a motion for early
injunctive relief in mind. That tends to lead to a much lengthier and more detailed
pleading which is presented as a “verified complaint” and signed off on by a
representative of the client/plaintiff (presumably possessing knowledge of the key facts
that would justify injunctive relief). Thoughtful selection of the complaint signatory is
extremely important. Using a verified complaint can greatly speed up the motion paper
preparation, because it may greatly eliminate the need to prepare supporting factual
affidavits or declarations.



Supporting Affidavits/Declarations: Whether utilizing the verified complaint approach or
going with stand-alone witness affidavits/declarations, detailed discussions with the client
and possible key witnesses are a crucial step towards building a motion for early
injunctive relief. Counsel needs to do quick internal investigation with the client and
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determine which persons could provide affidavits/declarations establishing key facts.
Haphazard efforts at quickly “slapping out” factual affidavits/declarations can be costly
to a plaintiff, creating effective impeachment avenues for a defendant and damaging
plaintiff’s credibility with the judge (and perhaps later, with the jury).


Motion Filed at Start of Lawsuit: Counsel needs to decide whether it is more
advantageous to immediately serve and/or file the motion along with summons and
complaint, or to wait to file the motion until sometime later. In cases where a plaintiff
already possesses compelling evidence at the time of the commencement of the lawsuit,
the immediate filing of a motion may create the most pressure and be the most effective
course of action.

The ultimate tension on these decisions is typically between urgency and cost-effective
expenditure of resources. That is a very fact-specific inquiry that is often more of a businessbased decision than a legal one.
D.

How Fast Do You Move?

Perhaps the most important – and difficult – decision for a plaintiff is the question of timing for
pursuit of a possible motion for early injunctive relief. Motion options include:


Ex parte TRO motion (requires either showing of sincere but unsuccessful efforts to
provide notice to opposing party, or articulation of unusual and emergent circumstances
supporting a claim that notice should not be required, in order to avoid significant and
irreparable harm)



TRO motion with notice provided to defendant(s) (the more common TRO approach)



Early preliminary injunction motion (filed at start of lawsuit or shortly after lawsuit
commencement, e.g., within 30 to 45 days thereafter)
o Expedited Discovery: Request as part of the motion the right to engage in
expedited discovery (as discussed more below, expedited discovery may quite
useful for building the support needed for a winning motion)
o Court-Ordered Computer Forensics: Request as part of the motion the right to
early access to defendant’s computer devices and the right to engage in computer
forensics efforts



Later preliminary injunction motion (filed after engaging in more traditional and
thorough discovery)



Foregoing preliminary injunctive relief and waiting to seek a permanent injunction at the
end of the case
(Applicable court rules are set out later.)
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Here again, the ultimate tension typically comes down to weighing urgency and magnitude of
potential business losses with cost-effective expenditure of resources. In some cases, whether
one that is truly a “bet the company” case or where a significant account or piece of business is
at serious risk of irreversible loss, a plaintiff may have little choice but come out fast and hard,
pursuing the strongest motion possible. In other cases, either where the plaintiff is equipped to
“weather the storm” or it simply lacks adequate early proof to obtain meaningful injunctive relief
at the outset of the litigation, it may be wiser for a plaintiff to adopt a more long-term approach
to the litigation, i.e., engaging in more traditional and thorough discovery and then filing a
preliminary injunction motion later in the litigation.
E.

State or Federal Court?

In some cases, the plaintiff may have a choice to make between filing the lawsuit in state or
federal court. The forum may sometimes affect the likelihood of success on a motion for early
injunctive relief. Possible pathways to federal court and controlling legal requirements and
standards applicable to motions for injunctive relief in both federal and state court are set out in
the following discussion points.
1. How Good Is Your Case?
It is difficult to predict with precision whether, given the choice, it is better for a plaintiff to be in
state or federal court. Conventional wisdom often suggests that the stronger the case, the better it
is to be in federal court. With motions for early injunctive relief and cases involving noncompete and business information misappropriation, generally, other considerations may come
into play. It is sometimes difficult to get an expedited motion heard by a federal judge and more
difficult than with a state court. It is also fairly typical of federal judges that they are more
demanding and expect stronger motion papers from moving parties. In addition, the underlying
claim may suggest that it is better in the long run to be in front of a state court judge. With trade
secret misappropriation cases, in particular, the federal court system (at least the Minnesota
federal court and the Eighth Circuit) can be much more demanding of proof of a trade secret and
plaintiffs may accordingly be at a higher risk of losing on those claims at the summary judgment
stage. In short, the decision as to which court should be chosen should be a reasoned one, tied to
the particular circumstances present in a given case.
2. Do You Have an Option: Federal Question, 28 U.S.C. § 1331?
a. Federal Defend Trade Secrets Act, 18 U.S.C. §1836
Since its enactment in 2016, the Federal Defend Trade Secrets Act (DTSA) provides a new path
for plaintiffs to get into federal district court via federal question jurisdiction. It should be noted
that the DTSA does not preempt civil or criminal remedies under state or federal law.
See 18 U.S.C §1838. Therefore, a plaintiff can bring both state and federal trade secret claims
based upon the same underlying facts. The DTSA provides, in pertinent part:
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An owner of a trade secret that is misappropriated may bring a civil action under
this subsection if the trade secret is related to a product or service used in, or
intended for use in, interstate or foreign commerce.
18 U.S.C. §1836(b)(1).
The DTSA’s remedies expressly include injunctive relief, damages for actual losses, additional
damages for unjust enrichment not included in the actual loss, or a reasonable royalty in lieu of
damages. See 18 U.S.C. §1836(b)(3). Civil seizure is also available in extraordinary
circumstances, where necessary to prevent the disclosure or dissemination of a trade secret.
See 18 U.S.C. §1836(b)(2). The presence of this provision and possible remedy is one
significant way in which the DTSA deviates from Minnesota’s separate trade secret statute
(discussed below).
The definitions under the DTSA are quite similar to those contained in various state trade secret
statutes. Key definitions under the DTSA are as follows:
(3) the term “trade secret” means all forms and types of financial, business,
scientific, technical, economic, or engineering information, including patterns,
plans, compilations, program devices, formulas, designs, prototypes, methods,
techniques, processes, procedures, programs, or codes, whether tangible or
intangible, and whether or how stored, compiled, or memorialized physically,
electronically, graphically, photographically, or in writing if—
(A) the owner thereof has taken reasonable measures to keep such information
secret; and
(B) the information derives independent economic value, actual or potential,
from not being generally known to, and not being readily ascertainable
through proper means by, another person who can obtain economic value
from the disclosure or use of the information;
***
(5) the term “misappropriation” means—
(A) acquisition of a trade secret of another by a person who knows or has
reason to know that the trade secret was acquired by improper means; or
(B) disclosure or use of a trade secret of another without express or implied
consent by a person who—
(i) used improper means to acquire knowledge of the trade secret;
(ii) at the time of disclosure or use, knew or had reason to know that the
knowledge of the trade secret was—
(I) derived from or through a person who had used improper means to
acquire the trade secret;
7

(II) acquired under circumstances giving rise to a duty to maintain the
secrecy of the trade secret or limit the use of the trade secret; or
(III) derived from or through a person who owed a duty to the person
seeking relief to maintain the secrecy of the trade secret or limit the
use of the trade secret; or
(iii) before a material change of the position of the person, knew or had
reason to know that—
(I) the trade secret was a trade secret; and
(II) knowledge of the trade secret had been acquired by accident or
mistake;
(6) the term “improper means”—
(A) includes theft, bribery, misrepresentation, breach or inducement of a
breach of a duty to maintain secrecy, or espionage through electronic or
other means; and
(B) does not include reverse engineering, independent derivation, or any
other lawful means of acquisition;
18 U.S.C.A. § 1839.
b. Computer Fraud and Abuse Act, 18 U.S.C. § 1030
The Computer Fraud and Abuse Act (CFAA) provides federal question jurisdiction to bring a
civil action for damages caused by computer fraud. See 18 U.S.C. § 1030(g). Remedies
available under the CFAA also expressly include injunctive relief. Id.
To assert a civil action under the CFAA, a plaintiff must plead that the defendant:
(1) accessed a protected computer, by
(2) without authorization or exceeding authorized access, and
(3) caused loss in excess of $5,000.
Porters Bldg. Centers, Inc. v. Sprint Lumber, No. 16-06055-CV-SJ-ODS, 2017 WL 4413288, at
*2 (W.D. Mo. Oct. 2, 2017) (citing 18 U.S.C. §§ 1030(a)(4), 1030(c)(4)(A)(i)(I)); see also
Facebook, Inc. v. Power Ventures, Inc., 844 F.3d 1058, 1065–66 (9th Cir. 2016), cert. denied,
138 S. Ct. 313, 199 L. Ed. 2d 206 (2017). Recovery for damages is generally limited to
economic damages, including consequential damages. See, e.g., Keg Technologies, Inc. v.
Laimer, 436 F. Supp. 2d 1364 (N.D. Ga. 2006); In re Intuit Privacy Litigation, 138 F. Supp. 2d
1272 (C.D. Cal. 2001); EF Cultural Travel BV v. Explorica, Inc., 274 F.3d 577 (1st Cir. 2001);
Quantlab Technologies Ltd. (BVI) v. Godlevsky, 719 F. Supp. 2d 766 (S.D. Tex. 2010).
Generally, other forms of relief, such as the punitive/exemplary damages, attorney’s fee awards,
and recovery of costs are not likely to be available under this statute.
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3. Minnesota Uniform Trade Secrets Act, Minn. Stat. §§ 325C.01-325C.07
The Minnesota Uniform Trade Secrets Act (MUTSA), similar to the DTSA, also provides for the
availability of injunctive relief. See Minn. Stat. § 325C.02; see also Analog Techs. Corp. v.
Knutson, A10-1181, 2011 Minn. App., 2011 WL 1236164, at *7, (Minn. App. Apr. 5, 2011).
The full universe of remedies available under the MUTSA expressly include injunctive relief,
damages for actual losses, additional damages for unjust enrichment not included in the actual
loss, or a reasonable royalty in lieu of damages. See Minn. Stat. §§ 325C.02, 325C.03, and
325C.04.
The MUTSA definition of “trade secrets” is essentially identical to the definition
contained in the DTSA, and is as follows:

“Trade secret” means information, including a formula, pattern, compilation,
program, device, method, technique, or process, that:
(i) derives independent economic value, actual or potential, from not being
generally known to, and not being readily ascertainable by proper means by,
other persons who can obtain economic value from its disclosure or use, and
(ii) is the subject of efforts that are reasonable under the circumstances to
maintain its secrecy.
Minn. Stat. § 325C.01, subd. 5.
To be liable for trade secret misappropriation under the MUTSA, a defendant must have: (a)
“acqui[red] a trade secret of” the plaintiff’s; and (b) defendant must “know[] or ha[ve] reason to
know that the trade secret was acquired by improper means. . . [which] include theft, bribery,
misrepresentation, breach or inducement of a breach of a duty to maintain secrecy, or espionage
through electronic or other means.”
Importantly for new employers, liability exists for misappropriation of trade secrets even where a
defendant originally obtained trade secret information through legitimate means, when that party
subsequently wrongfully discloses and uses the trade secrets for their own benefit. “Acquisition
of a trade secret by a person who knows or has reason to know that the trade secret was acquired
by improper means” constitutes misappropriation. See Minn. Stat. § 325C.01, subd. 3(i). See
also Rehab. Specialists, Inc. v. Koering, 404 N.W.2d at 306-307 (continued retention and use of
employer’s information by after the end of the employment can constitute misappropriation);
Surgidev Corp. v. Eye Tech., Inc., 648 F. Supp. 661, 695 (D. Minn. 1986) (same). A plaintiff
need not prove that the new employer defendant encouraged or even knew about the new
employee’s misappropriation of the plaintiff’s trade secrets in order to prevail in a trade secrets
claim against the new employer.
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4. Applicable Contract Provisions
Employment-related agreements, including non-compete and confidentiality agreements,
commonly include provisions recognizing an employer’s right to seek injunctive relief in court in
the event of any breaches of the contract. Neither the federal trade secrets statute (the DTSA),
nor the Minnesota trade secrets statute (the MUTSA) preempt or preclude contract-based claims.
See 18 U.S.C §1838 and Minn. Stat. § 325C.07. Courts, however, rarely grant motions for early
injunctive relief solely upon contractual recitations that a breach of an employment-related
agreement will necessarily cause “irreparable harm” to the employer.
These agreements also commonly include forum selection clauses. Although the clauses are
enforceable to require venue in a particular forum (court), they may not properly create court
jurisdiction where independent grounds for jurisdiction are lacking.
5. Procedural requirements under Minnesota and Federal Court Rules
a. Minnesota Injunction Standard and Procedural Rules
Minnesota Injunction Standard: Minnesota courts consider five factors in determining whether
a TRO or temporary injunction should issue. These “Dahlberg factors” are:
(1) Relationship of the Parties: The nature and background of the relationship
between the parties preexisting the dispute giving rise to the request for relief.
(2) Irreparable Harm: The harm to be suffered by plaintiff if the temporary
restraint is denied as compared to that inflicted on defendant if the injunction issues
pending trial.
(3) Likelihood of Success on the Merits: The likelihood that one party or the other
will prevail on the merits when the fact situation is viewed in the light of established
precedent fixing the limits of equitable relief.
(4) Public Policy: The aspects of the fact situation, if any, that permit or require
consideration of public policy expressed in the statutes, state and federal.
(5) Court’s Burden: The administrative burdens involved in judicial supervision
and enforcement of the temporary decree.
Dahlberg Bros. v. Ford Motor Co., 137 N.W.2d 314, 321-22 (Minn. 1965).
Applicable Minnesota Court Rules: The main Minnesota court rules addressing TROs and
temporary injunctions are Rules 65.01 (Temporary Restraining Order; Notice; Hearing;
Duration) and 65.02 (Temporary Injunction), of the Minnesota Rules of Civil Procedure. Those
Rules state, in their entirety, as follows:
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Minn. R. Civ. P. 65.01
A temporary restraining order may be granted without written or oral notice to the
adverse party or that party's attorney only if (1) it clearly appears from specific
facts shown by affidavit or by the verified complaint that immediate and
irreparable injury, loss, or damage will result to the applicant before the adverse
party or that party's attorney can be heard in opposition, and (2) the applicant's
attorney states to the court in writing the efforts, if any, which have been made to
give notice or the reasons supporting the claim that notice should not be required.
In the event that a temporary restraining order is based upon any affidavit, a copy
of such affidavit must be served with the temporary restraining order. In case a
temporary restraining order is granted without notice, the motion for a temporary
injunction shall be set down for hearing at the earliest practicable time and shall
take precedence over all matters except older matters of the same character; and
when the motion comes on for hearing, the party who obtained the temporary
restraining order shall proceed with the application for a temporary injunction,
and, if the party does not do so, the court shall dissolve the temporary restraining
order. On written or oral notice to the party who obtained the ex parte temporary
restraining order, the adverse party may appear and move its dissolution or
modification, and in that event the court shall proceed to hear and determine such
motion as expeditiously as the ends of justice require.
Minn. R. Civ. P. 65.02
(a) No temporary injunction shall be granted without notice of motion or an order
to show cause to the adverse party.
(b) A temporary injunction may be granted if by affidavit, deposition testimony,
or oral testimony in court, it appears that sufficient grounds exist therefor.
(c) Before or after the commencement of the hearing on a motion for a temporary
injunction, the court may order the trial of the action on the merits to be advanced
and consolidated with the hearing on the motion. Even when this consolidation is
not ordered, any evidence received upon a motion for a temporary injunction
which would be admissible at the trial on the merits becomes part of the trial
record and need not be repeated at trial. This provision shall be so construed and
applied as to preserve any rights the parties may have to trial by jury.
These court rules make clear that TROs are intended to be short-lived and that ex parte TRO
motions are only available under very limited circumstances.
Motions for temporary injunctive relief are considered non-dispositive under Minnesota law. As
explained in the Advisory Committee Comment to Rule 115, Minn. Gen. R. Prac., 1997
Amendment:
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Federal court practice treats motions for interlocutory injunctive relief as
dispositive because these matters are heard with other dispositive motions before
judges rather than magistrates, but there is no reason to treat these motions as
dispositive in state-court practice. Indeed, most such motions in state court are
heard on expedited schedules set at the time of initial appearance.
Accordingly, the timing in Minnesota state court for motions for a temporary injunction is as
follows. The moving party must file notice of motion, proposed order, affidavits/declarations (if
any), and a memorandum with the court 14 days prior to the hearing. The opposing party must
file its response documents 7 days prior to the hearing, and the moving party’s reply brief is due
3 days prior to the hearing. See Minn. Gen. R. Prac. 115.04. The timing for TRO motions is
generally within the court’s discretion. But with respect to ex parte TRO motions, the court must
when granting the motion set a court hearing (converting the TRO into a temporary injunction)
to take place “at the earliest practicable time.” See Minn. R. Civ. P. 65.01.
b. Federal Injunction Standard and Procedural Rules
Eighth Circuit Injunction Standard: The Eighth Circuit has identified four factors in
determining whether a TRO or preliminary injunction should issue. These “Dataphase factors”
followed by the Minnesota Federal District Court are:
a. The threat of irreparable harm to the moving party if an injunction is not granted;
b. The harm suffered by the moving party if injunctive relief is denied as compared
to the effect on the non-moving party if the relief is granted;
c. The probability that the moving party will succeed on the merits; and
d. The public interest.
Dataphase Sys., Inc. v. CL Sys., Inc., 640 F.2d 109, 113-14 (8th Cir. 1981). The federal
Dataphase factors are very similar to the core “Dahlberg factors” followed by Minnesota state
courts.
Applicable Federal and District of Minnesota Court Rules: The main Federal court rule
addressing TROs and temporary injunctions is Rule 65 of the Federal Rules of Civil Procedure.
That Rule states, in its entirety:
(a) PRELIMINARY INJUNCTION. (1) Notice. The court may issue a
preliminary injunction only on notice to the adverse party. (2) Consolidating the
Hearing with the Trial on the Merits. Before or after beginning the hearing on a
motion for a preliminary injunction, the court may advance the trial on the merits
and consolidate it with the hearing. Even when consolidation is not ordered,
evidence that is received on the motion and that would be admissible at trial
becomes part of the trial record and need not be repeated at trial. But the court
must preserve any party’s right to a jury trial.
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(b) TEMPORARY RESTRAINING ORDER. (1) Issuing Without Notice. The
court may issue a temporary restraining order without written or oral notice to the
adverse party or its attorney only if: (A) specific facts in an affidavit or a verified
complaint clearly show that immediate and irreparable injury, loss, or damage
will result to the movant before the adverse party can be heard in opposition; and
(B) the movant’s attorney certifies in writing any efforts made to give notice and
the reasons why it should not be required.
These court rules make clear that TROs in federal court are also intended to be short-lived (they
normally expire after 14 days) and that ex parte TRO motions are only available under very
limited circumstances.
Motions for injunctive relief are considered dispositive at the federal level. Accordingly, the
timing in federal court in Minnesota for motions for a temporary injunction is as follows. A
moving party must file a notice of motion, proposed order, affidavits/declarations (if any), and a
memorandum of law with the court 42 days prior to the hearing. The opposing party must file its
responsive papers 21 days prior to the hearing. The moving party’s reply brief is due 14 days
prior to the hearing. See Rule 7.1(c), Local Rules for the Federal District of Minnesota. Similar
to the Minnesota court rules, the timing for TRO motions in Federal District Court is generally
within the court’s discretion. But with respect to ex parte TRO motions, the court must when
granting the motion set a court hearing (converting the TRO into a temporary injunction) to take
place “at the earliest practicable time,” again similar to the practice in Minnesota state court.
See Fed. R. Civ. P. 65(3).
c. Required Bond
Both Minnesota state and federal court rules require the posting of a mandatory bond (or other
form of security, such as depositing of cash into court) to secure any motion for temporary
injunctive relief. See Minn. R. Civ. P., Rule 65.03 and Fed. R. Civ. P, Rule 65(c). This is a
requirement that is often forgotten by moving parties and can trip them up. In reality, however,
the “mandatory” security requirements can be fairly easily side-stepped, because the amount of
the security is solely in the court’s discretion. Judge’s frequently approve security in very
nominal amounts, e.g., $1,000 to $2,000, even for very burdensome injunctions. “The district
court has wide discretion in setting the amount of the bond.” Tonna Heating Cooling, Inc. v.
Waraxa, No. CX-02-368, 2002 WL 31687601, at *4 (Minn. Ct. App. Dec. 3, 2002) (setting bond
at $2,000); see also Sch. of Commc'n Arts, Inc. v. Acad. Educ. Ctr., Inc., No. C7-98-483, 1998
WL 644119, at *2 (Minn. Ct. App. Sept. 22, 1998) (setting bond at $538,000).
The entirety of the applicable court rules are as follows.
Fed. R. Civ. P, Rule 65(c)
The court may issue a preliminary injunction or a temporary restraining order
only if the movant gives security in an amount that the court considers proper to
13

pay the costs and damages sustained by any party found to have been wrongfully
enjoined or restrained. The United States, its officers, and its agencies are not
required to give security.
Minn. R. Civ. P., Rule 65.03
No temporary restraining order or temporary injunction shall be granted except
upon the giving of security by the applicant, in such sum as the court deems
proper, for the payment of such costs and damages as may be incurred or suffered
by any party who is found to have been wrongfully enjoined or restrained.
F.

Proof of Immediate and Irreparable Harm – The Key Factor

The key factor when seeking early injunctive relief, whether in federal court or state court, is
plaintiff’s ability to identify and provide evidence of an immediate and irreparable harm unless
the injunctive relief is granted. This is the often the pivotal factor in a court’s analysis under
either the Dataphase factors (federal court) or the Dahlberg factors (Minnesota state court).
Although plaintiffs’ counsel routinely focus heavily in their motion papers on evidence of
supposed nefarious conduct of defendants, regardless of the strength of evidence on that point,
the inability to identify looming irreparable harm is almost always fatal to a motion seeking early
injunctive relief.
“The basis for injunctive relief in the federal courts has always been irreparable harm and
inadequacy of legal remedies.” Beacon Theatres, Inc. v. Westover, 359 U.S. 500, 506-07, 79 S.
Ct. 948, 954 (1950); see also Watkins Inc. v. Lewis, 346 F.3d 841, 844 (8th Cir. 2003); Packard
Elevator v. I.C.C., 782 F.2d 112, 115 (8th Cir. 1986). “[T]he failure to show irreparable harm is,
by itself, a sufficient ground upon which to deny a preliminary injunction.” Gelco Corp. v.
Coniston Partners, 811 F.2d 414, 418 (8th Cir. 1987); see also Dataphase, 640 F.2d at 114, n. 9;
Adam-Mellang v. Apartment Search, Inc., 96 F.3d 297, 299 (8th Cir. 1996); McCabe v. Air-Serv
Group, LLC, 2007 WL 4591932, *8 (D. Minn. Dec. 28, 2007).
To establish irreparable harm, “the injury must be both certain and great; it must be actual and
not theoretical … [T]he party seeking injunctive relief must show that ‘[t]he injury complained
of [is] of such imminence that there is a ‘clear and present’ need for equitable relief to prevent
irreparable harm.’” See Packard Elevator, 782 F.2d at 115 (emphasis added). As further noted
by the Eighth Circuit in Packard Elevator:
It is also well settled that economic loss does not, in and of itself constitute
irreparable harm … Implicit in each of these principles is the further requirement
that the [movant] substantiate the claim that irreparable injury is “likely” to occur.
Their allegations of what is likely to occur are of no value since the court must
decide whether the harm will in fact occur.
782 F.2d at 115 (emphasis in original).
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Moreover, when money damages can adequately remedy the alleged harm, injunctive relief is
inappropriate. See e.g. Packard Elevator, 782 F.2d at 115. “[T]he availability of money
damages negates any presumption of irreparable harm.” Best Vendors, Co. v. Win Stuff, LLC,
No. 00-523, 2000 WL 34240391, at *3 (D. Minn. Mar. 13, 2000) (citing Pacific Equipment and
Irrigation, Inc. v. Toro Co., 519 N.W.2d 911, 915 (Minn. Ct. App. 1994)). “Damages resulting
from a possible breach of contract are quantifiable,” and thus are not proper grounds for
injunctive relief. Cargo Protectors, Inc. v. American Lock Co., 92 F. Supp. 2d 926, 935 (D.
Minn. 2000); see also Hinz v. Neuroscience, Inc., 538 F.3d 979, 986 (8th Cir. 2008) (affirming
denial of preliminary injunction where plaintiff failed to show any injury other than lost profits,
which were compensable with money damages).
On the other hand, some support can be found in Minnesota appellate court case law for the
position that breaches of restrictive covenants in employment agreements may satisfy the
required showing of irreparable harm. Indeed, in a decision issued 36 years ago, the Minnesota
federal district court stated: “[U]nder Minnesota law, a threat of irreparable harm can be inferred
from the breach of a valid and enforceable restrictive covenant.” Medtronic, Inc. v. Gibbons,
527 F. Supp. 1085, 1091 (D. Minn. 1981), aff'd, 684 F.2d 565 (8th Cir. 1982). The district court
relied upon several decisions of the Minnesota Supreme Court on this point, some of which may
be considered dicta. See Alside, Inc. v. Larson, 220 N.W.2d 274, 278 (Minn. 1974) (“unless
defendants are restrained as requested, plaintiff will suffer irreparable injury in that it will lose
customers for which it would be most difficult, if not impossible, to prove damages.”) Eutectic
Welding Alloys Corp. v. West, 160 N.W.2d 566 (Minn. 1968) (suggesting in dictum that the mere
breach of a restrictive covenant can create an inference of irreparable harm); Thermorama, Inc.
v. Buckwold, 125 N.W.2d 844 (Minn. 1964) (similar observation by the court). In Cherne
Industrial, Inc. v. Grounds & Associates, Inc., 278 N.W.2d 81 (Minn.1979), the Minnesota
Supreme Court relied on the dicta from those earlier decisions when affirming the trial court’s
issuance of a permanent injunction, after a trial on the merits, predicated on the threat of
irreparable injury posed by breaches of a restrictive covenant in an employment. Older
Minnesota Supreme Court decisions have similarly held that the possible disclosure or use of
confidential information such as customer information, is relevant in determining the potential
harm to the former employer. See Davies & Davies Agency v. Davies, 298 N.W.2d 127, 131
(Minn.1980); and Cherne Industrial, Inc. v. Grounds & Assocs., 278 N.W.2d 81, 90 (Minn.
1979).
This body of case law is certainly subject to attack by defendants and does not appear to
represent clear Minnesota precedent on this topic. Nor do those cases necessarily provide a
showing or irreparable harm supposedly posed by actions of the new employer of a plaintiff’s
former employee.
Focusing on weakness in this area in a plaintiff’s motion is, therefore, often a very fruitful
strategy. A district court should find that there is no irreparable harm, and that an injunction is
not legally warranted where there exists an adequate remedy at law in the form of recoverable
money damages.
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G.

Who Do You Sue: Employee, New Employer or Both?

Another issue for consideration by a plaintiff is how many defendants it should name; just the
former employee(s), just the new employer, or everybody. The best answer is not always the
same in every case.
1. Former Employee Only
Suing just the former employee(s) may make sense if a plaintiff has reason to believe that the
new employer was truly uninvolved and unaware of the unlawful conduct of the employee and
that the new employer is likely to distance itself from its nefarious new hire. Not including the
new employer as a defendant may increase the likelihood that the new employer will simply “cut
and run” by terminating their new employee (while suing them may increase emotions and cause
the new employer to want to fight to “protect its honor”). Plaintiff could also pursue early
discovery to determine contrary evidence suggesting active involvement by the new employer
and then amend its complaint to add them as a new defendant. In addition, former employees are
less likely to be able to afford legal representation in a lawsuit.
2. New employer only
This approach, suing only the new employer, is the least common approach. In the right case,
such an approach could possibly underscore for the judge that plaintiff’s motivation is truly to
protect against improper and unfair competition posed by the new employer. This scenario can
also arise later in a suit, after an arbitration agreement or other complication arises with respect
to the former employee, but not the new employer. See, e.g., Am. Teleconferencing Servs., Ltd.
v. Intercall, Inc., No. CIV.08-5967 (JNE/RLE), 2009 WL 982236, at *2 (D. Minn. Apr. 13,
2009) (discussing possible stay, employee defendant was later dismissed to allow the district
court litigation to proceed).
3. Both
Including both the former employee(s) and the new employer as defendants is the most common
and safest, approach. In doing so, plaintiff’s counsel needs to be sure to draft the complaint
clearly and in detail, differentiating between the former employee and the new employer, and
clearly articulating separate legal claims against the defendants. This approach should almost
always be used when a plaintiff has evidence (whether direct or circumstantial) of active
involvement by the new employer in the unlawful competition (including possible use of
misappropriated business information to compete against plaintiff).
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H.

Request Expedited Discovery or Other Lesser Relief?

A common and often effective approach is to seek in a motion for the right to engage in
early/expedited discovery in order to develop and preserve further evidence of wrongdoing by
defendant(s) that may be relied upon in bringing a later or renewed motion for injunctive relief.
Judges seem to be fairly open to this type of “baby-splitting” solution in cases where a plaintiff
has at least some supporting evidence for the motion and is not merely relying upon speculation.
In the absence of an order granting such relief, the start of discovery is typically delayed for
several weeks, in both federal court and Minnesota state court, while the customary
administrative/scheduling process unfolds. It is typical for at least 75 to 90 days to pass from
initial lawsuit filing to receipt of the first formal discovery responses, with depositions usually
being conducted even later in the process. That is a significant delay where a plaintiff has
legitimate concerns about potential damage to its business if unlawful competition continues
unabated.
A district court may order expedited discovery for “good cause.” Nilfisk, Inc. v. Liss, No. 17CV-1902 (WMW/FLN), 2017 WL 7370059, at *7 (D. Minn. June 15, 2017). To establish good
cause, the party seeking discovery must demonstrate that “the need for expedited discovery, in
consideration of [the] administration of justice, outweighs prejudice to the responding party.” Id.
(citing Oglala Sioux Tribe v. Van Hunnik, 298 F.R.D. 453, 455 (D.S.D. 2014)). A district court
then will “examine the entirety of the record to date and the reasonableness of the request [for
expedited discovery] in light of surrounding circumstances.” Id. (citing Dorrah v. United States,
282 F.R.D. 442, 445 (N.D. Iowa 2012)).
Other similar relief that plaintiffs should consider seeking include:


Computer Forensics: Ordering the right to early access to defendant’s computer devices
by outside computer forensics experts, possibly at defendant’s expense.



Cease & Desist: Ordering a defendant to promptly search its computer system for
plaintiff-created files and to fully preserve that evidence.

In order to have any meaningful chance to obtain this type of relief from a court, however, a
plaintiff would likely need to already possess fairly incriminating evidence of unlawful conduct
by the defendant(s).
I.

Unique Issues with Arbitration Provisions/Agreements.

Even when an employer has elected to include an arbitration clause in an employment agreement
or other contract, drafters often include language allowing the employer to seek interim
injunctive relief from a court. However, the Eighth Circuit has significantly limited the
application of these carve-outs, requiring specific “qualifying language” that “provides the court
with clear grounds to grant relief without addressing the merits of the underlying arbitrable
dispute.” Andersen Windows, Inc. v. Garfield, No. 17-CV-826 (JNE/KMM), 2017 WL 1273989,
at *2 (D. Minn. Apr. 5, 2017) (quoting Manion v. Nagin, 255 F.3d 535, 539 (8th Cir. 2001)).
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To allow a court to hear a TRO or preliminary injunction motion in advance of arbitration, the
Eighth Circuit requires that the arbitration clause explicitly state that: (a) the agreement requires
continued performance during the dispute resolution process; (b) the party seeking the motion is
entitled to injunctive relief pending the resolution; and (c) that granting such an injunction would
not require the court to analyze the merits of the underlying dispute. See Id.; RSM McGladrey,
Inc. v. Epp, No. CIV. 11-612 (ADM/SER), 2011 WL 1667957, at *3 (D. Minn. May 3, 2011).
Example of a contract clause that did not include sufficient qualifying language:
As the sole exception to arbitration, a Party shall have the right to obtain
injunctive relief only from any court having jurisdiction so as to preserve such
Party’s rights for resolution in any pending or imminent arbitration proceedings
and the injunction may be modified or vacated as a result of the arbitration
award.”
Signus Med., LLC v. Ilion Med., LLC, No. CV 12-2916 (DWF/TNL), 2012 WL 12884406, at *2
(D. Minn. Dec. 10, 2012).
Example of contract language that did have sufficient language:
The section of the contract that discusses arbitration states: “claims for alleged
violations of . . . [the non-compete covenants] . . . may be brought immediately in
court, without having to first file a mediation or arbitration, for the purpose of
obtaining preliminary injunctive relief ... pending the outcome of the dispute
resolution procedures”. . . . In the section of the contract discussing the
noncompete provisions, the parties agreed that [the employer] “shall be entitled to
seek equitable relief against [Defendants] by way of injunction without having to
first file a mediation or arbitration.”
Further, the parties evinced an intent to have an injunction issue without
addressing the merits of the dispute. In the very next subsection after the noncompete provisions, Defendants agreed to waive arguments relating to irreparable
injury and with respect to enforceability of the contract.
RSM McGladrey, Inc. v. Epp, No. CIV. 11-612 (ADM/SER), 2011 WL 1667957, at *3 (D. Minn.
May 3, 2011).
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DEFENDANTS: STRATEGIES FOR SUCCESS
A.

High Level Goals

Defendants are, of course, in a different position than plaintiffs in the context of motions for
early injunctive relief. The decision whether and when to file has already been unilaterally made
by the plaintiff. In all likelihood, the only possible pre-lawsuit decision that a defendant may
have to make is how to respond to a possible pre-lawsuit cease and desist communication from
the future plaintiff or their counsel. Many of the decision points and analyses are similar to those
applicable to plaintiffs and adequately discussed above, including:


Being mindful of significant swings in case momentum from defeating the motion or
having to deal with an order granting injunctive relief;



being prepared to commit adequate monetary resources towards opposing the motion
(“you get what you pay for”); and



analyzing the significance of any negative consequences to defendant’s business
posed by the pendency of the lawsuit and the possible issuance of temporary
injunction suggesting possible wrongdoing by the defendant.

1. Defeat the Motion
A defendant’s primary concern will usually be to defeat the motion and avoid the negative
momentum swings and potential negative business consequences of an order for injunctive relief.
A victory by a plaintiff at the motion stage greatly increases the likelihood that the plaintiff will
be emboldened and that the litigation will become protracted (and expensive). It may also
significantly reduce a defendant’s chances of obtaining summary judgment at a later date,
depending upon the strength of the factual record presented by the plaintiff in obtaining the
injunctive relief.
2. Peace with Honor
In some cases, the expense of effectively opposing such a motion may cause a defendant to opt
to instead pursue a voluntary settlement, perhaps including termination of the newly hired
employee(s). Or, in other cases, the evidence a plaintiff has been able to obtain early and present
in support of the motion, usually in the form of retrieved electronic files (including email) and/or
evidence of suspicious computer activity of the defendant(s), is so strong that it makes little
sense to continue the fight. An early settlement, rather than fighting the motion, at least allows
the defendant some input to shaping the outcome on terms that may be less harmful to its overall
business.
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3. Drive early settlement
As mentioned above, the outcome of motions for early injunctive relief tend to drive early
settlement discussions. An unsuccessful motion by a plaintiff (particularly if the judge is critical
of the plaintiff’s claims and evidentiary support) should embolden the defendant and create the
prospect for the plaintiff of much more protracted, and expensive, litigation. Plaintiffs often
“take their best shot” at the motion stage and if they lose the motion and are unable to
significantly change and augment the evidentiary record through the discovery process, they may
have serious second thoughts about continuing to fund the litigation.
B.

Important and Time-Sensitive Issues
1. Removal Available?

Where federal jurisdiction exists, a defendant may remove a case even while a motion for early
injunctive relief is pending. So, a defendant must quickly analyze this issue and act within the
time period for removal. Removal to federal court may decrease the chances of a motion being
granted without adequate evidentiary and legal support.
2. Arbitration?
As discussed above, many employment-related agreements contain arbitration clauses.
Depending upon how they are drafted and depending on whether the former employee was
included as a defendant, plaintiff’s claims may be required to be arbitrated – including requests
for injunctive relief. Defendants need to analyze this issue quickly and then also raise it quickly,
at the risk of waiving it.
C.

Strategy and Tactics
1. Fight or flight?

The core question for a defendant is, of course, whether to vigorously fight the lawsuit and
motion, or whether it is best to “cut and run.” In the rare case, the plaintiff’s complaint and
motion papers make the decision obvious that the defendant must attempt to make peace in quick
fashion. In most other cases, in order to be able to make an informed decision, the defendant
needs to quickly get a grasp on the various points set out below.
2. Counterclaims?
Defendants may possibly have valid counterclaims and they should be analyzed early.
Employer-defendant claims could possibly include tortious interference claims, among others.
Former employee-defendants may have contract-based claims (such as for unpaid commissions
or other compensation). The assertion of a valid counterclaim may effectively switch
momentum in the lawsuit. On the other hand, the assertion of counterclaims merely for the sake
of doing so, where the bases for the claims are weak, is oftentimes counterproductive and just
adds needless expense.
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3. How Much Investigation (Declarations, Experts, Forensics)?
If a plaintiff puts forth a weak effort in drafting the complaint and in its motion papers, the
defendant may be able to effectively respond to the motion by just attacking the weaknesses in
the motion (including any failure to identify irreparable harm). In most cases, defendants need to
quickly perform an internal investigation as to the accuracy of plaintiff’s allegations and any
possible information to counter those allegations. If the plaintiff puts in strong motion papers,
the defendant needs to be prepared to quickly start the investigation and to begin preparing
witness affidavits/declarations setting out facts to counter those presented by the plaintiff. Most
motions turn on the evidentiary record and not on points of law. In some cases, particularly of
significant magnitude and possibly seeking the effective shut-down of a major part of
defendant’s business, defendants will want to consider further activity for use in opposing the
motion, including possible retention of expert witnesses and possible computer forensic efforts
(but see the caution set out in section 9, below).
Before getting deep into the investigation, however, defendants need to nail down the issues set
out in the following sections 4, 5, and 6.
4. Two Firms or One?
New employer defendants must decide, in lawsuits where a plaintiff sues both the new employer
and the former employee(s), whether to retain one law firm or two firms to handle the collective
defense. Both approaches are common and joint representation is permitted under ethical rules.
Minnesota Rule of Professional Conduct 1.13(f)
A lawyer representing an organization may also represent any of its directors,
officers, employees, members, shareholders, or other constituents, subject to the
provisions of Rule 1.7 (conflict of interest). If the organization’s consent to the
dual representation is required by Rule 1.7, the consent shall be given by an
appropriate official of the organization other than the individual who is to be
represented, or by the shareholders.
If the decision is made to use one firm/lawyer, the company defendant needs to
insist upon including language in the attorney retainer agreement/engagement
letter that spells out the inherent potential conflict of interest and allows the
attorney to continue to, if a conflict arises, represent the employer and effectively
“fire” the employee client. In that case, the employee will need to then retain
separate counsel. There may be concerns by the new employer, in situations
where the new hire appears to have acted in questionable manner, but not to the
degree where the employer believes termination is required, about using joint
representation. In addition, if the employer-defendant is seriously considering
terminating the newly hired employee, it would be much cleaner to insist on
separate counsel.
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5. Joint Defense Agreements
Joint defense agreements (JDAs) are commonly used between co-defendants, particularly in new
employer/newly-hired employee situations. Although the common interest privilege may apply
even in the absence of a formal, written agreement. Defendants should give strong consideration
to executing a written agreement, to strengthen the privilege. See, e.g., Nw. Airlines, Inc. v.
Phillips, No. CV 07-4803 (JNE/JJG), 2009 WL 10687754, at *2-3 (D. Minn. Nov. 20, 2009)
(affirming common-interest privileged and noting parties asserting privilege had “executed a
common interest letter”).
6. Indemnification
In some cases, a new employer may be obligated to indemnify a newly hired employee who is
sued by their former employer. That obligation may be either statutory or contractual.
a. Statutory
Minn. Stat. § 181.970 provides:
An employer shall defend and indemnify its employee for civil damages,
penalties, or fines claimed or levied against the employee, provided that the
employee:
(1) was acting in the performance of the duties of the employee's position;
(2) was not guilty of intentional misconduct, willful neglect of the duties of the
employee's position, or bad faith; and
(3) has not been indemnified by another person for the same damages, penalties,
or fines.
b. Contractual
Employment agreements may sometimes contain contractual obligations of an employer to
indemnify and/or provide a defense to the employee. A carefully written indemnification clause
will, however, make clear that failure of the new employee to be truthful and disclose actions
that may create liability for the new employer will void the indemnification obligation, as will
unlawful action (in which the new employer did not participate or encourage).
7. Early Mediation/Settlement Conference
Defendants should be open to suggesting early mediation (or settlement conference with a
magistrate judge) in cases where the plaintiff has been able to present a forceful and compelling
motion. This may help shape a better outcome for the defendant than a loss on the motion.
8. Possible Voluntary Actions
In cases where an employer-defendant is unaware of the alleged wrongful conduct of their new
employee, including possible misappropriation of legally protectable business information, the
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defendant should consider taking various voluntary actions to attempt to reach a quick resolution
and minimize the damage from the lawsuit (and motion). Actions to be considered include:


Return of Property: Returning any physical files or property (such as a smartphone)
of plaintiff;



Deeper Searches: Engaging in a more thorough search for information of plaintiff in
defendant’s possession or on its computer system (see comments below about
computer forensic efforts);



Stipulations/Negotiated “Rules of Engagement”: Proposing a protective order or
stipulation that would voluntarily provide some of the relief requested on plaintiff’s
motion.

9. Computer Forensics
Defendants may also want to consider undergoing computer forensic efforts on their computers
and system, particularly if they were unaware of the alleged wrongful conduct of their new
employee. Activity could include searching the employee’s email and possibly analyzing their
computer activity. There will be a litigation-hold requirement anyway and it must be assumed
that if the case progresses any information would come out in discovery. The failure to
undertake serious internal investigation efforts may look damning later in the case. Great care
should be taken if this activity is done “in-house” by defendant.
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Interviewing the Complainant and Respondent

Fran Sepler
1. The investigative interview is a multi‐purpose process
a. The investigator is attempting to ascertain facts
b. The investigator is attempting to assess credibility
c. The investigator is attempting to generate credibility for the process
d. The investigator is attempting to create trust
e. The investigator is attempting to assist the interviewee in transiting through the three
stages of explanation
i. My side
ii. The facts
iii. The truth
2. The stages of an investigative interview
a. The ABC Stage: Administrivia, Baselining and Connecting
i. Establishing the basis and goals of the investigation
ii. Documenting that the “rules of the game” have been accurately conveyed
iii. Developing rapport
iv. Baselining the truth (can use participatory accusation at this point in respondent
interview)
b. The Uninterrupted Narrative
i. Evoke everything they can remember about the alleged incident or incidents
c. Reconstruction
i. Careful use of the “w” questions
ii. Demonstrations and site visits
iii. Maps and outlines
iv. Drill down for details
d. Deconstruction
i. From softest to hardest
ii. Inconsistencies, gaps and inherent credibility issues
iii. Use of varied questioning techniques
e. Recapping to ensure notes are accurate
f. Closing and Managing Expectations
3. Within the framework, there are certain techniques that can be helpful for dealing with various
situations.
a. The “funnel technique” to facilitate an uninterrupted narrative.
i. BWOEQ
ii. Work your way down the level of detail to elicit the narrative with the least
specific prompt necessary.
b. The use of silence
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i. When one is dealing with a witness who is not forthcoming, silence can be used
to promote more communication. The average person expects no more than
seven seconds of silence during a conversation.
ii. Silence can also be used to control a witness who believes they are controlling
the conversation.
1. The investigator looks expectantly at the witness.
2. The investigator must outwait the witness.
c. Non sequential questioning
i. When dealing with a witness who is comfortable and engaging in deflection, an
investigator may want to put the witness “off balance” to recalibrate the
rhythm of the interview and to test credibility.
1. Move to the next “chapter” or stage of questioning.
2. Use assertive vocal tone.
3. Do not become visibly enervated or excited.
4. Continue with the new line of questioning OR revert to the previous,
depending on the answer.
d. Cognitive interview technique
i. Recommended to test credibility and to overcome advocacy perspective
1. Ask for a description of event including sensory information such as
lighting and temperature. Ask the witness to recall their emotional
state at the time of the event. Press for details.
2. Change perspective. Ask the witness to recall the events in reverse
order, starting from the middle of the event, or ask them to recount it
from the perspective of another person present or from a different
position.
e. Question types to use to establish credibility
i. The “kind to do it” question or the “why would someone…” question
1. What kind of person do you think would engage in that kind of
behavior?
2. Why do you think someone might do that?
a. Watch for rationalization or evasion from the culpable.
ii. The “why would they say…” question
1. Why would others say they think you did this or they saw you do this?
iii. The “what would you say” question
1. If the person who did this was standing right here, what would you say
to them?
f. The “Participatory Accusation.”
i. Useful for policy violations and to establish dishonesty or ignorance
ii. Uses misdirection to avoid direct accusations.
1. Ask about a variety of policies, the witnesses’ understanding of the
policies, the way they comply with the policies.

2

a. Look for lack of clarity or misunderstanding OR clarity and
understanding regarding the policy in question.
4. Other considerations in interviewing
a. Mirroring pitch and body language
b. Using proxemics (from social to intimate distance)
c. Strategic use of breaks
d. Praising forthcomingness
e. Self‐deprecation
f. Misdirecting
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Special Issues in Interviewing the Respondent

Although it was said earlier, it bears repeating that one of the things an investigator must keep in
mind when interviewing a respondent is that in employment investigations, it is more likely than
not that the respondent will continue to be employed by the organization. An employer,
therefore, has every interest in ensuring that the investigation— and each interview—is
conducted with an eye toward fairness and treating each individual with dignity and respect. An
investigator must to do so while skillfully seeking information in a manner that will get to the
truth.

Because an investigator is a neutral party, every effort should be made to follow the same
process of interviewing with the respondent as with other parties; developing rapport and
creating an environment of trust is extremely important. The investigator should imagine what it
might feel like to be brought into an interview knowing that one’s livelihood is on the line. The
proper demeanor for an investigator dealing with a person accused of wrongdoing is sincerity
and openness—sincerity about the fairness of the process, and openness to receive information
that may disassemble the investigator’s prior thesis about what has happened.

When interviewing respondents, it is best to avoid closed-ended questions until stage four.
Although the investigator may believe him- or herself to be thoroughly familiar with the facts, it
is appropriate to allow the respondent to “tell his or her story” as completely as anyone else has.
Therefore, asking questions such as, “Is it true that you…?” or “Were you at….on this night?”
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can be counterproductive when the questions should be wide open: “What happened?” or “Can
you tell me what you remember about…?” Rushing to the narrow end of the interview “triangle”
can actually compromise the fairness and integrity of the investigation, as it does not allow for
unknown facts to emerge.

Another reason for delaying a confrontational stage in the interview is the opportunity for the
investigator to determine whether the respondent intends to be forthcoming. A respondent who
states, “I know why I am here, and I admit what I did, but I’d like to offer an explanation,” may
be handled in a qualitatively different way by the decision-maker than one who lies, distorts, or
resists telling the truth.

Ultimately, every investigator will have to reach the fourth stage of the interview in which the
respondent’s version of events will be challenged. Here there are several unique interview
dynamics to think about: denials, counterclaims, and admissions.

Dealing with denials: Denials come in a variety of forms—simple disputes about facts, claims
that the respondent or witnesses are lying, and lack of recollection.

Disputes about facts: In the first case, disputes about facts or context, the proper way to handle
the denial is to seek a full explanation from the respondent about what did happen.

Jane’s subordinate, Kara, has accused Jane of unfair treatment, claiming that while Kara has
been disciplined for making personal telephone calls and eating at her workstation, John, her
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coworker has done both and not been disciplined. Kara has enumerated one specific instance of
an extended personal call made by John, and a separate instance of his eating at his station.
Jane is asked about the policies and states that she is consistent in enforcing the policies against
eating or talking on personal calls. She affirms that she has disciplined Kara and denies that she
has failed to discipline John. Jane produces a disciplinary memorandum written to John
regarding the extended phone call Kara referred to, pointing out that Kara would have no
reason to know whether John was disciplined or not. She reports that John, like Kara, was given
a verbal warning in response to eating at his desk on the date in question, pointing out that Kara
has received a written warning because she has been caught eating at her station twice.

Making note of the respondent’s version of events, soliciting corroboration for the respondent’s
version, and on occasion, re-interviewing the complainant in light of the respondent’s version is
the proper course of investigation when dealing with disputed facts.

Declaring the charges false or malicious: In some cases, the respondent does not dispute facts
or context but declares that the event, situation, or behavior was completely or partially
fabricated. This is most common in instances that involve one-on-one behavior where there are
no witnesses to support either claim.

Paolo has filed a complaint that his supervisor, Kevin, has been treating him unfairly, and that
most recently, when Paolo objected to being omitted from a project team, Kevin became angry
and called him a “faggot.” Paolo has provided a detailed description of the conversation,
describing Kevin’s face becoming red and his voice becoming tense. Asked about the
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conversation that took place, Kevin recalls the conversation becoming “heated.” Asked to
describe how “heated” it was, he acknowledges that he probably raised his voice and might
have used profanity. The investigator inquired into the types of profanity he recalls using, and he
states that he does not specifically recall, but that he might have “sworn.” When confronted with
the allegation that he called Paolo a “faggot,” Kevin became extremely upset and indicated
“that is a completely concocted allegation. I would never, ever use that term here or anywhere
else.”

There are several ways to respond to a flat denial or accusation that the respondent is lying. One
is to ask the respondent to explain why the complainant might have a motive to fabricate, and
also to inquire as to whether the respondent has ever had any other experience with the
complainant making false statements. A second, riskier but potentially productive strategy might
be to ask a question as a hypothetical, such as, “If I were to inquire of others who have
experience with you, would they support your contention that you don’t normally make such
references?” This question is based on a theory that certain misconduct, such as use of racial or
other slurs, is repetitive behavior and can often be established to be a pattern or practice rather
than an isolated event. In limited cases, an investigator might want to press the credibility of the
respondent by asking, “Would you still deny using the term if I told you others had heard you
say the same thing?” Finally, the investigator might challenge the respondent directly: “You
admitted that you probably used profanity, but you don’t remember what profanity. Is it at all
possible that you ‘slipped’ and said ‘faggot’?” These latter strategies are clearly to be saved for
the end of the fourth stage of interviewing, as they are highly confrontational and can create an
adversarial tone to the interview.
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Forgetting: “I don’t remember” may be one of the most common answers investigators get to
their questions. People do forget things, particularly things that don’t necessarily register on their
personal radar. Thus, witnesses who genuinely wish to be cooperative may actually not
remember something because it was not relevant to them at the time it occurred—particularly if
the subject they are being asked to recall was not distinctive in any way, such as when someone
arrived at work or whether someone went into someone else’s office. Claims of forgetfulness
become more suspect, however, when unusual or distinctive events and behaviors are part of the
query, and even more suspect when those behaviors would have been the respondent’s own.

The bank president recalled the holiday party, the entertainment, and who was there. He
remembered leaving the event at approximately 11:30. When asked if he encountered an
employee in the parking lot and kissed her, he stated, “I don’t remember.”

Not remembering incidents that should have been memorable, rather than denying such incidents
occurred, should be treated as a likely form of evasion. Follow such a statement of forgetfulness
with questions regarding the individual’s capacity to remember: Does this person not remember
because he or she is or was impaired in some way? Is the conduct so usual and frequent that it
was not distinctive? What does he or she remember about the incident or event? Ultimately, the
investigator should confirm with the respondent that he or she has not denied the conduct, and
therefore is stating it is possible that what was alleged did happen. If the respondent agrees with
this, it is best to move on and to return to the line of questioning when more context has been
attained.
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Counterclaims: Counterclaims can be made by respondents who are denying or admitting
conduct. The timing and nature of a counterclaim can inform an investigator about the credibility
of a respondent. If, for instance, a respondent is asked about his or her relationship with the
complainant, and states that it is positive and professional and full of mutual respect, then later,
after hearing the allegations, makes counterclaims to the contrary, this inconsistency should be
noted for purposes of assessing the respondent’s overall credibility.

Some counterclaims are made to “even the score.”

Harry was accused of telling inappropriate jokes and making sexual comments to his coworker,
Janis. When asked about the climate on the work floor, he reported that such behavior was
common, and he would engage in such banter himself. Harry is anxious to explain to the
investigator, however, that no one has a sense of humor that is smuttier than Janis’s, and she is
usually the instigator of such behavior. “If I’m going down, then so is she,” says Harry to
himself.

When receiving such a counterclaim, the investigator should acknowledge the information, thank
the respondent for it, and state that it will be useful once the respondent’s own conduct has been
reviewed. After allowing the respondent to provide his version of the claims under investigation,
a second interview structure should be started, with a statement such as, “Earlier in the interview,
you made a point that Janis has behaved in conduct that you believe was similar that the conduct
you’ve been accused of. Can you tell me about that?” The interview would then follow the
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normal, inverted triangle process of any other interview, making the overall structure of this
respondent’s interview the equivalent of two complete interviews.

Other counterclaims are made to impugn the respondent or to underscore a respondent’s motive
to fabricate a claim.

After a request for proposal process, a long-time vendor filed a series of complaints against the
director of purchasing, stating that she had manipulated the selection process to deprive his
company of several longstanding accounts. Upon being notified of the charges, the director of
purchasing stated that she had hoped she would not have to bring the information forward, but
that she recently learned that her assistant, who recently left the company, had a longstanding
affair with the vendor and had given his proposals favored treatment. Now that the assistant was
no longer there, the director herself oversaw the process and found that the vendor nowhere
near met the criterion to keep the accounts.

This type of counterclaim normally warrants a return to the investigative planning process,
including an examination of the scope of the investigation. The investigator will need to decide
whether to launch a separate investigation or to expand the scope of the current one. Should the
counter-allegations, as above, be closely related to the initial allegations, it is likely the
investigation would be reframed to take a larger look at purchasing practices involving this
vendor. At times, however, counterclaims are unrelated to the initial claim (for instance,
someone being investigated for fraud accuses the complainant of sexual harassment), which
would call for a separate investigation.
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Admissions

It is the job of an investigator to assist any interviewee in migrating from wanting to tell “their
side” to wanting to tell “the truth.” This is the logic and theory behind the five stages of
interviewing, which allows for the interviewee to be fully heard in a supportive manner prior to
being challenged. When an investigator has evidence or witness testimony that is extremely
powerful, and a respondent continues to deny, it is appropriate for an investigator to press a
respondent for the truth. This might take the form of reminding the respondent of the importance
of telling the truth, or it might take the form of revisiting all of the evidence that has mounted
counter to the version of events provided by the respondent.

“Robert,” says the investigator, “I know you have denied taking the office equipment, but I’ve
got to tell you that I’m struggling with your point of view. Let’s go through what I’ve already
told you. There is a clear electronic record of your entering the office on that Saturday, and only
one other person entered that area that day. Do you agree?” Robert nodded his agreement.
“You accessed your e-Bay account from the workplace, and when we did so with your stored
password, we saw listings for equipment of the same kind for sale under your account.”

“I was set up,” protests Robert.
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“We have two witnesses who say that the day before the equipment disappeared you were upset
with your supervisor and told him he was ‘going to get what you had coming to you one way or
another.’”

“I never said that!”

“Robert, this is just not looking good for you. You cannot explain how the equipment got on to
your e-Bay account, you were in the office on the date in question when you had no business
reason to be there, and you made statements that appeared to suggest an intention to take
something from the company. I need to tell you that it is very much in your interest to tell me the
truth at this point, because the next step will be a criminal investigation.”

While pressing in this manner will not consistently extract an admission, it can often be
persuasive as a respondent sees the heavy weight of the evidence and the inevitable result of the
investigation.

Whatever the manner of an admission, the investigator must demonstrate empathy for the
respondent. The investigator should thank the respondent for his or her honesty, and
acknowledge his or her courage in telling the truth about what happened. It is appropriate to let
the respondent know that everything will be done to quickly complete the investigation so his or
her future can be more certain.
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It is important that the investigator not suggest or imply that telling the truth will result in lesser
consequences for the respondent, as this is often not the case. Similarly, the investigator should
not in any way suggest what the ultimate determination of the decision-maker might be. Asked
“Am I going to lose my job?” the investigator must reply that he or she is not in a position to
answer that question, nor would he or she be making the decision as to whether or not the person
would be terminated.

Because of the rarity of frank admissions in investigations, an investigator might be inclined to
think of an admission as a “win.” The investigator should do everything in his or her power to
refrain from telegraphing this sentiment in any manner. In fact, it is a sad moment, often a lifechanging moment for the person admitting wrongdoing, and it is certainly an unfortunate
situation for the company. The solemnity of the admission should be respected and the individual
given an opportunity to conclude the interview with respect and dignity.
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I.

Introduction

Documentation of employee performance issues can be used as a sword when defending
against employee‐related claims and litigation. Employer’s should approach performance
documentation as an opportunity to tell it’s “story” and to confirm that it is organized, fair, and
that its actions are legally compliant. Unfortunately, it is also true that performance
documentation can actually increase legal exposure by creating circumstantial evidence of
wrongdoing (even though it was never the employer’s intent). Many of these risks can be
mitigated, or even eliminated, by training and educating managers on how to effectively
document performance problems in the workplace. Hence, the content herein. Finally, these
materials attempt to begin a discussion about whether the traditional, annual performance
review can be replaced by and through the use of “Strategic Performance Improvement Plans
(“S‐PIPS”).
II.

Legal Impact Of Documenting Performance Issues
A. Reasons for Performance‐Related Documentation
1. Memorialization of specific acts of misconduct (written warnings, suspensions,
etc.);
2. Annual performance reviews;
3. Performance improvement plans;
4. Minutes or notes from disciplinary meetings; and
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5. Attendance records.
B. Why Document?
1. Written records make up for infallible human memories.
2. Documents have evidentiary weight.
Example: Written proof that a warning was given, by whom, when.
3. Effective, strategic documentation can establish like treatment of other
employees, which is crucial when defending against discrimination claims.
Favorable Example:
Employee #1, over 40, Hispanic, receives written warning for violation of “XX”
company performance standard.
Employee #2, under 30, Caucasian, receives written warning for violation of same
performance standard.
Problematic Example:
Employee #1, over 40, Hispanic, receives final written warning for violation of “XX”
company performance standard.
Employee #2, under 30, Caucasian, receives undocumented verbal reminder for
violation of same performance standard.
4. The persuasive impact in a judicial setting.
a. Rossman v. RDO Equipment Co., WL 503242 (D.Minn. 2006) (citing
examples of objectively written warnings describing the violations and the
consequences for future violations, as well as noting the employee’s
reaction to the warnings).
b. Brody v. Starbucks Coffee Co., 2009 U.S. Dist. LEXIS 24044 (D.Minn. 2009)
(rejected employee’s discrimination claim, in part, because there was no
evidence employer deviated from its policies in issuing employee a
performance improvement plan that led to his termination).

2

III.

Avoid Common Mistakes Documenting Employee Performance That Has The
Unintended Consequence Of Creating Legal Exposure
A. Sloppiness – Examples:
1. Two managers attend same disciplinary meeting and their written notes are
inconsistent and conflicting.
2. Disciplinary notice issued to employee fails to identify the type of warning (i.e.,
verbal, final written) and omits consequences for future violations.
B. Forming Legal Conclusions – Examples:
1. Manager investigates allegations of sexual harassment and he writes the
following:
“Based on eyewitness accounts, and my ‘gut’ instincts, I believe Sam’s allegations
of sexual harassment. I conclude with almost 100% certainty that Pat engaged in
multiple acts of sexual harassment. Also, in my opinion and based on solid
evidence, management failed to properly act. This is true despite company
knowledge of the confirmed acts of sexual harassment.”
2. Employer issues termination notice to the employee:
“You were terminated from employment because you are a thief. Although we
could not confirm it, and although the evidence is conflicting, you stole from us
and, as a result, you are a liar, a cheat and, as noted above, a thief.”
C. “Non‐Progressive” discipline – Examples:
1. Employer issues warnings to an employee for series of substantially the same
policy violations as follows:
Written Warning; Verbal Warning; Second Final Written Warning; Final Verbal
Warning.
D. Subjectivity vs. Objectivity. Employer issues a written warning to employee for
attendance‐related infractions.
Favorable Example: “Company attendance standards prohibit more than 2 absences in
any thirty day period. You were absent 3 times in April (4‐3, 4‐18, 4‐25). Your attendance
violates company policy and you are being issued a written warning.”
3

Problematic Example: “When enforced, the company has an attendance policy that
prohibits more than 3 absences [wrong ‐ actually 2] in any thirty day period. You seemed
to be absent a lot lately and you are being issued this warning.”
E. Being Stupid.
Example: Front Line Supervisor (age 28) and Department Manager (age 32) engage in the
following email exchange about employee, Bill, who is 59 years old:

IV.



Supervisor: S’up Buddy: Having problems with Good “Ole” (or should I say Old)
Bill again. Can we talk?



Manager: Whaaaaat?  Did you take away his scooter again?  (sorry, couldn’t
resist, ‘member when we were talking about pranking Bill by sending him
brochures for the nursing home?)



Supervisor: No, seriously, he is pissing me off by constantly dispensing his
“grandfatherly” advice to me. Plus, he is not meeting quota, again.



Manager: I will talk to HR and see if we can come up with something. Maybe we
can “eliminate” his job. Put some thought into that and we can talk to HR ‐‐ who
I am sure will try to throw up as many roadblocks as possible to get rid of him.
Bottom line, I want whatever we do to sound “legit.”



Supervisor: I cannot read what you just said, can you put it in bigger font? Then I
can have Bill read it to me with his “binoculars” (i.e., reading glasses). Thanks,
Man. Keep it real.  See you at that rager tonight at Sally’s (from the warehouse)
‐‐ she’s smok’in hot [fire truck emoji omitted].

Alternatives To The Annual Performance Review: Making The Case For The Use of
Strategic Performance Improvement Plans (“S‐PIPS”)
A. Annual Performance Reviews.
1. When annual performance reviews are honestly completed and the process is
effectively administered, this form of employee documentation can pay dividends
when defending against employee claims and litigation.
2. An annual performance review puts an employee on clear notice of his or her
strengths and, perhaps more importantly, opportunities for improvement. And,
reviews create an important record of the employee’s historical performance.
4

3. The problem, however, is that supervisors and managers are routinely dishonest in
the review process, giving employees higher ratings than deserved (i.e., “Minnesota
Nice” performance evaluations).
4. Managers often use the annual performance review as a “morale booster” instead of
addressing performance deficiencies.
5. Timelines are sometimes (actually, often) not followed thereby leaving gaps that can
come back to bite the employer.
Example: Employer’s performance review policies require managers to issue
performance reviews every 12 months. Yet, the author of these materials has litigated
cases where there were gaps of two or more years between performance reviews. An
employer’s failure to follow its own procedures is routinely used as a proxy for
circumstantial evidence of pretext in discrimination cases.
6. Annual review processes can also result in the failure to address performance
deficiencies in a timely manner. Some managers will wait to address problems until
the annual review is issued.
7. There can also be a significant “disconnect” in the process whereby internal
departments are not communicating with each other. This leads to inconsistent
results in the performance review document.
Example: Suppose an employee was approved for intermittent FMLA leave. This
leads to erratic attendance. Notwithstanding, and unbeknownst to the leave
coordinator, the manager gives the employee an unfavorable rating in her annual
performance review for attendance. In this situation, the company may have just
created evidence that bolsters a claim for FMLA interference or FMLA retaliation.
B. Performance Improvement Plans.
1. Performance Improvement Plans are routinely used by employers to address
employee performance issues in a formalized way.
2. These plans take a variety of forms and can be simple or complex depending on the
performance issues being addressed.
3. Regardless of form or format, effective Performance Improvement Plans have the
following common characteristics:
a. Clear identification of the employee performance or behavior issue(s);
5

b. The policy or performance standard at issue and an explanation why the employee
is not meeting it;
c. Specific, measurable and achievable goals in order to bring the employee back into
compliance;
d. Clear timeframes associated with the compliance goals; and
e. Unambiguous notice of consequences if the employee fails to comply with the
plan.
C. Making the Case For Use Of Strategic Performance Improvement Plans (“S‐PIPS”).
1.

S‐PIPS can functionally displace the traditional, annual performance review model.

2.

If used effectively, with proper managerial/supervisor training, S‐PIPS offer many
advantages over annual performance review which include:
a. S‐PIPS presume baseline positive performance. Aren’t all employees expected to
perform at a satisfactory level at all times? Managers can give positive feedback
whenever s/he wants to for satisfactory (or excellent) performance. Therefore,
the time, energy and expense of reviewing baseline expectations are avoided
altogether;
b. S‐PIPS are more precise. Managers can hone in on specific, problematic behaviors
and establish a clear roadmap for bringing the employee back into compliance, or
separation from employment;
c. S‐PIPS are more fluid. Serious performance issues can be addressed more rapidly
and in the moment. It is no longer necessary to “wait” for a scheduled review
period;
d. S‐PIPS increase the odds managers will be honest. The focus is on the specific,
problematic performance, not every aspect of the employee’s job; and
e. S‐PIPS decrease (or eliminate) the risk of non‐compliance with lock‐step annual
performance review policies that managers often fail to follow (unless the
employer has an audit procedure/process – which is highly recommended).

4838-2357-9742, v. 1
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2018 Wage & Hour Challenges
Trending Topics & Issue Spotting
Ryan Mick & Jessica Linehan
Dorsey & Whitney, LLP
I.

DOL Salary Basis Rule
A. 2016 DOL Final Rule – raised minimum salary threshold for most exemptions to
$47,476 per year.
B. Final Rule subject to nationwide preliminary injunction by U.S. District Court in
Texas and rejected by Trump administration. Secretary of Labor Acosta has
suggested possibility for new threshold (~$33,000/year), following new notice and
comment period, but not action.
*Remember that proper exempt classification requires employers to satisfy both salary and
duties requirements. Even highly-paid employees are not exempt if their primary duties
are not exempt in nature.

II.

Executive Exemption – Duties Test
A. Employee’s primary duty must be managing the enterprise, or managing a
customarily recognized department or subdivision of the enterprise;
B. The employee must customarily and regularly direct the work of at least two or
more other full-time employees or their equivalent; and
C. The employee must have the authority to hire or fire other employees, or the
employee’s suggestions and recommendations as to the hiring, firing, advancement,
promotion or any other change of status of other employees must be given particular
weight.
*Employers must establish all elements of the applicable duties test to properly classify an
employee as exempt. Significantly, employers should ensure that employees classified as
exempt under the executive exemption actually exercise managerial authority as part of
their primary duty, including authority over hiring, firing, advancement, promotion
decisions. Misclassification challenges often involve claims that assistant managers or
mid-level managers, for example, do not have adequate managerial responsibility as part
of their primary duty.

III.

Administrative Exemption – Duties Test
A. Employee’s primary duty must be the performance of office or non-manual work
directly related to the management or general business operations of the employer
or the employer’s customers; and
B. Employee’s primary duty includes the exercise of discretion and independent
judgment with respect to matters of significance.

1

*Employers should ensure that employees classified as exempt under the administrative
exemption actually support the employer’s general business operations and have
significant decision making authority and discretion regarding important matters.
Misclassification challenges often involve claims that employees’ primary duties are not
truly administrative in nature, and/or they do not have sufficiently important decision
making authority. These are fact-dependent inquiries that many employers have found to
be counter-intuitive.
IV.

Outside Sales Exemption
A. Employee’s primary duty must be making sales, or obtaining orders or contracts
for services or for the use of facilities for which a consideration will be paid by the
client or customer; and
B. The employee must be customarily and regularly engaged away from the
employer’s place or places of business.
* Employers who intend to rely on the outside sales exemption often encounter one of two
hurdles: the employee is primarily engaged in marketing or promotional activities, rather
than closing sales, and/or the employee does not spend adequate time away from their
primary place of business (which could be the employer’s office, or a home office,
depending on the circumstances). At its most basic, the outside sales exemption does not
permit exempt status for inside sales representatives, such as call center workers or others
who make sales by telephone or internet solicitations.

V.

Independent Contractor Misclassification
A. Employers may be subject to multiple, different tests for independent contractor
misclassification.
B. On June 7, 2017, the DOL withdrew the 2015 “Administrator’s Interpretation”
which had espoused the “economic realities” test for employee status. Guidance
available from the DOL now states that it is “the total activity or situation which
controls,” and that courts have considered the following among other relevant
factors:
1. The extent to which the services rendered are an integral part of the
principal's business.
2. The permanency of the relationship.
3. The amount of the alleged contractor's investment in facilities and
equipment.
4. The nature and degree of control by the principal.
5. The alleged contractor's opportunities for profit and loss.
6. The amount of initiative, judgment, or foresight in open market competition
with others required for the success of the claimed independent contractor.
7. The degree of independent business organization and operation.
2

C. Minnesota Rule 3315.0555 considers:
1.Key element: Does the company have control over the means and manner
of performance?
2.Key element: May the company discharge the worker without incurring
liability?
3.How is the worker paid?
4.Does the worker furnish his own materials and tools?
5.Who has control over the premises where the services are performed?
D. As a practical matter, employers can consider a few common themes across tests:
1.Who controls the means and manner of performing the work?
2.Who controls the worker’s financial position?
3.Who has control over the worker’s business relationships?
* Independent contractor misclassification remains a significant risk. Remember that neither
a strong independent contractor agreement, nor a shared intent that the worker will be
classified as an independent contractor is dispositive. Courts or agencies will look at the
worker’s actual situation to determine the proper classification. While classification
determinations are fact-dependent, employers may be at risk of misclassification if:







VI.

Contractors are compensated at fixed intervals, rather than for designated results.
Contractors receive benefits.
Contractors have open-ended or “at will” relationships and/or have been with the
company for an extended period.
Contractors contribute to the company’s core business functions.
Contractors must devote all or most of their professional time to performance of duties
for the company.
Contractors have set schedules and must work on the company’s premises.
Contractors are subject to frequent oversight and instruction from the company’s
managers.

Co-Employment
A. Joint employment exists when an employee is employed by two (or more)
employers and the employers are responsible, individually and jointly, for that
employee under the law.
B. Exposes both employers to traditional employment obligations and liabilities –
including wage & hour compliance.
C. Vertical co-employment – may occur when an employee is placed with another
entity to provide services to that entity and/or its customers (e.g., staffing agency).
D. Horizontal co-employment – may occur when an employee works for two (or more)
independent entities under common management (e.g., multiple restaurants under
a common management group).
3

* The co-employment risk has been heightened in recent years as agencies, in particular,
look for ways to protect employees’ wage & hour rights. Although both the DOL and
NLRB have backed away from the low standard for joint employment status espoused under
the Obama administration, remember that neither the particular legal relationship
between the businesses, nor an agreement between them that one will be considered the
employer of the worker, will be dispositive. While co-employment determinations are factdependent, it is generally the case that the more control your company exercises over
another company’s employees, the greater the risk of a co-employment determination. If
you work with employees of another company, look for practical ways to minimize the
control you exercise over human resources matters and day-to-day work. Also consider
steps to ensure the employer entity protects your company against co-employment claims.
VII.

Payment for Unauthorized Work Time
A. Employers are liable to pay non-exempt employees for all time worked, if the
employer “suffers or permits” the work to occur – a “knew or should have known”
standard.
B. Includes an obligation to pay for overtime hours “suffered or permitted” at an
overtime rate, as applicable

* In many instances, non-exempt employees work without direct supervision and, as such, are
on an honor system to follow employer rules regarding pre-approval of overtime and to report
their time accurately. Unfortunately, employers may find themselves in disputes with
employees over payment for work that was not authorized and may not have been reported.
Generally speaking, employers must pay for all employee work time so long as the employer
knew or reasonably should have known it was occurring – even if it was not authorized. As
such, it is important for employers to have clear policies requiring accurate time reporting,
and to look for obvious indicia that an employee may be working more time than is being
reported. If an employee works without authorization, she should be paid for all time worked,
but may be subject to discipline for violating employer policy.
VIII.

Remote Access for Non-Exempt Employees
A. Employers are liable to pay non-exempt employees for all time worked, if the
employer “suffers or permits” the work to occur – “knew or should have known”
standard
B. Time spent engaged in work-related activities remotely – e.g., reading/writing emails, work-related texts, accessing work systems through VPN, etc. – generally is
considered compensable work time

* One particularly tricky situation for employers in terms of the “suffer or permit” standard
involves non-exempt employees who have remote access to work systems, and use those
systems after hours. If the employer has approved remote access, it may be difficult to prove
that after-hours work was not permitted, even if not specifically requested. Employers should
4

carefully consider whether non-exempt employees should be given remote access capabilities
and, if so, employers should be particularly diligent to stay on top of compensable work-time
issues for those employees.
IX.

The Regular Rate
A. The regular rate is the wage rate on which an employee’s overtime entitlement is
calculated. Generally, employees are entitled to receive 1.5 times their “regular
rate” for all time worked in excess of 40 hours in a workweek.
B. The regular rate is an hourly rate – that rate applies even if a non-exempt employee
is paid on a piece-rate, commission or salary basis.
C. Generally, an employee’s regular rate is equal to the employee’s total remuneration
in a workweek divided by total time actually worked in that workweek
D. The regular rate must be at least minimum wage
* Employers may find themselves tripped up by the concept of “regular rate” because it is not
necessarily the same as the employee’s standard hourly rate. In order to determine the regular
rate, all compensation received for work performed in a workweek must be included in the
calculation, such as commissions, productivity bonuses, in-kind payment, non-overtime
premium payments. The proper calculation can be particularly challenging when a certain
payment (e.g., commission or productivity bonus) actually relates to an employee’s work
across multiple workweeks. Employers may be required to retroactively revise the regular
rate calculation and provide a makeup overtime payment in those instances.

X.

State and Local Obligations
A. As a general rule, employers are required to comply with the applicable law that
provides the greatest level of protection/entitlement to employees.
* Employers are increasingly facing new wage & hour obligations imposed by state and local
governments, including local minimum wage ordinances or state-specific overtime
requirements. Employers also should remember that state or local laws may affect other wage
& hour issues, too. For example, Minnesota law does not permit employers to take a “tip
credit” for tipped employees and does not recognize a “highly compensated employee”
exemption similar to that under the FLSA. As state and local regulation continues to expand,
employers should remain vigilant to all of their obligations under applicable law.

***This outline is not intended to be a comprehensive review of wage & hour issues readers may
face, and there may be situation-specific factual or legal issues regarding these topics that are not
discussed above. This outline is intended to identify trending issues to help readers spot potential
problems. Nothing in this outline should be construed as legal advice. You should always consult
counsel of your choice to determine risks and potential liability in your particular
circumstances.***
5
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Complex Discipline and Discharge Issues
A. Difficult Employment Scenarios Facing In House Counsel
1. Has the #Me Too Movement and media attention in the past year changed how your
company deals with sexual harassment complaints in the workplace?
2. The O’Reilly factor/Weinstein employee – the very valuable/powerful employee who
generates great revenues for the company - or leads the company - but is a serial harasser
and upper management/executives don’t want the employee to be disciplined (let alone
fired) because the employee is so important to the company’s bottom line. Would you
deal with this type of behavior any differently today than the company might have two
years ago?
3. The current employee who files a charge or an internal complaint, and then has
performance issues and the inevitable retaliation claim that results when the employee is
disciplined.
4. The employee who goes out on leave immediately after a performance management issue
or conversation with a manager. What do you do with this person when the leave is up
and the business doesn’t want the employee back?
5. Workplace safety concerns from an employee exhibiting erratic behavior in the
workplace. The employee may say odd or seemingly irrational statements to co-workers
or a manager, but the employee seems to be able to pull it together when Human
Resources talks to the employee. Co-workers and managers may feel somewhat scared or
threatened, yet there has been no specific threat against anyone by the employee.
6. Disciplining an employee for poor performance when the employee becomes ill and may
need leave before management has the chance to actually administer the discipline.
7. Disciplining or terminating the long-term employee who has been passed around to
various departments and is a poor to marginal performer at best, but management has
never dealt with the performance problems.
8. What about the poor performing employee who does not have a well-documented history
of performance problems, and then the employee has yet another performance problem
and management decides it is the last straw and wants to fire the employee?
9. Dealing with a marginal/poor performer who seems intent on filing a workplace safety
complaint with OSHA.
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10. How do you manage a high performing employee who is very good at the job, but is a
very difficult person (e.g., very rude, obnoxious, demeaning, offensive, etc.) for coworkers to deal with and leaves a lot of carnage in his or her wake?
11. Discipline of a union employee when Human Resources and the Labor Relations don’t
agree on whether or how to discipline.
12. In the acquisition context, when a larger company acquires a smaller, family-owned
business and some of the family members become your employees – how do you
terminate one of the family members after the acquisition has been completed and the
business decides that the former family executive needs to go away? Or does your
company have a practice of not hiring the former owners?
13. How do you terminate a Human Resources colleague that you have worked with, perhaps
closely, for many years?
14. How do you deal with FMLA issues (eligibility, notification of leave, verification,
tracking, return to work)? Does your company manage these issues internally, or do you
use a third party provider, and why?
15. How do you deal with disability and reasonable accommodation issues from a process
standpoint? Do you have a separate department that manages those issues, or is it part of
Human Resources? What do you tell the employee’s supervisor or manager about the
disability and the need to accommodate? Do you utilize unpaid leave once FMLA leave
has been exhausted as a form of reasonable accommodation?
16. For #15-16, what if the company is a small to medium sized company that may not have
the resources of a larger corporation like Medtronic, US Bank, or Xcel Energy – would
your advice be any different?
17. What, if anything, do you do with employees who make negative or disparaging posts
about the company, its products or services, and/or its management on social media like
Facebook, Instagram, etc.?
18. Do you utilize social media sources when you are reviewing job applicants?
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B. Checklist - An Alternative Way to Ensure that Discipline and Discharge
Decisions are Lawful/Defensible in the Event of a Subsequent Charge or Lawsuit
In the unionized context, discipline or discharge of an employee must typically meet a
just cause standard. A commonly accepted test for establishing just cause was first articulated by
Arbitrator Carroll Daugherty in Enterprise Wire Co., 46 Lab. Arb. 359 (1966). While just cause
is not required to support a termination in the non-union context, ensuring that the seven tests of
just cause are met is a good way to ensure that an employee termination will be lawful and
defensible. Below is a brief explanation of the seven tests of just cause, along with an added
modification. If a termination can meet these factors, the termination likely will be lawful and an
employer should have a solid defense to any potential employment claim contesting the
discharge. While it is not required in the non-union context that a discharge decision be able to
meet all of these factors to be lawful, the fewer factors that an employer can meet, the greater the
potential risk in making the termination decision.
1. Did the employee have notice of the employer’s policies and expectations, and what the
consequences were for not following policies or not meeting expectations?
2. Were the employer’s rules/policies/expectations reasonably related to the business
efficiency and performance that an employer might reasonably expect from an employee?
3. Was there an investigation into the alleged misconduct or poor performance leading up to
the termination?
4. Was the investigation fair, objective and thorough, and were all potential witnesses as
well as the offending employee interviewed and given the chance to explain what they
observed and/or knew about the situation?
5. Was there sufficient/reasonable proof of the employee’s poor performance or
misconduct?
6. Has the employer applied its rules/policies in a reasonably fair and unbiased manner in
the current case compared to prior similar situations?
7. Was the penalty/discipline fair and reasonably related to the seriousness of the offense
and the employee’s prior work record?
8. An additional point – Has the employer complied with all applicable laws for the
situation? (For example, was the employee eligible for FMLA leave and did she receive
the leave she was entitled to; did the employer engage in the interactive process in
attempting to reasonably accommodate an employee’s disability; has the employee been
properly classified as an exempt employee not entitled to overtime under state and federal
wage and hour laws, etc.)

4
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Minnesota Cases
Manni v. Duluth Clinic, Ltd., 2017 WL 5077568 (Minn. Ct. App. Nov. 6, 2017)


Posture: Relator Dorothy Manni argues that a looming potential dress code constituted a
good reason to quit caused by her employer and challenges the unemployment-law judge's
determination that she was ineligible for unemployment benefits. We affirm.



Facts: Manni started working for respondent Duluth Clinic, Ltd. in 2014. The clinic had a
business-casual dress code, and she often wore a business jacket. Manni transferred to a
new clinic location, and a potential dress code consisting of mandatory polo shirts was part
of ongoing negotiations between management and the union at such location. Manni first
learned about the potential dress code at a November staff meeting, where she informed
management that she did not like to wear polo shirts. She thought they were “tacky” and
unprofessional. A couple of hours after the meeting, she informed a manager that she was
uncomfortable wearing polo shirts and would not stay with the company if it became a
requirement. The company did not accommodate her, so she quit and sued to seek
unemployment benefits.



Plaintiff's Arguments:
a. Manni argues that she had a medical condition preventing her from complying with
the potential dress code and that her managers should have taken the initiative to find
out if any possible accommodations were necessary. While Manni does not explicitly
equate her argument to possible Americans with Disabilities Act (ADA) or Minnesota
Human Rights Act (MHRA) failure-to-accommodate violations, this court has
discretion to review any matter in the interest of justice.



Ruling:
a. Manni is unable to establish an ADA or MHRA failure-to-accommodate violation.
Importantly, the record is not sufficiently developed to determine if Manni is a
qualified individual with a disability. The only known information of her medical
condition is the letter from her doctor, dated after she quit, which states, “Due to
complications with her medical condition, [Manni] is unable to adhere to the dress
code of [Duluth Clinic].” This does not explain what the condition is or any effects it
has on major life activities.
More fundamentally, Manni did not satisfy her initial burden of putting the employer
on notice of a need to accommodate, which is central to a viable ADA or MHRA
claim. Manni never requested an accommodation. This is supported by the record.
Additionally, there is no evidence that Duluth Clinic knew or should have known that
Manni had a disability, and the medical letter from her doctor was dated after she
quit. Because of these shortcomings, an alleged failure to accommodate does not
rise to an ADA or MHRA violation and cannot serve as a good reason to quit
caused by the employer.

10705539v1

Wells v. BNSF Ry. Co., 2017 WL 5513626 (D. Minn. Nov. 16, 2017)


Posture: Plaintiff James R. Wells (“Wells”) brings three claims against Defendant BNSF
Railway Company (“BNSF”): (1) disability discrimination in violation of the Americans
with Disabilities Act (“ADA”), (2) improper use of medical examination results in
violation of the ADA, and (3) disability discrimination in violation of the Minnesota
Human Rights Act (“MHRA”). BNSF moves to dismiss under Federal Rule of Civil
Procedure 12(b)(6), arguing that the Second Amended Complaint contains insufficient facts
to show that Wells is “disabled” under either the ADA or MHRA. For that reason, BNSF
contends that Wells fails to state any claims to relief and the Court should dismiss all three
claims. For the reasons set forth below, the Court grants the motion.



Facts: In February of 2008, Wells applied to and received a conditional offer of
employment from BNSF in Minnesota as a track laborer. BNSF conditioned the offer on
Wells' successful completion of a medical evaluation. Wells passed the evaluation per a
third-party testing contractor, despite multiple past neck surgeries. The BNSF Medical
Department received the results of the examination and concluded that Wells was “not
medically qualified for [the] safety sensitive Track Laborer position due to significant risk
of aggravation or recurrence of a neck/cervical spine condition following 2–level spinal
fusion.” BNSF withdrew its employment offer, did not try to eliminate the "significant
risk" and did not determine whether Wells could work as a track laborer if given
accommodations. Wells concludes that BNSF mistakenly regarded him as disabled such
that he was “substantially limited [in] the major life activity of working.” Wells sued
asserting claims under the ADA and MHRA.



Plaintiff's Arguments:
a. BNSF violated 42 U.S.C. § 12112(a) by failing to hire Wells based on a perceived
disability.
b. BNSF violated 42 U.S.C. § 12112(d)(3)(C) by improperly using the results of a
medical examination to discriminate against Wells based on a perceived disability.
c. BNSF violated Minn. Stat. § 363A.08, subd. 2 by discriminating against Wells with
respect to hiring based on a perceived disability.



Ruling:
a. ...if Wells applied to a broad class of jobs, BNSF's failure to offer one of those jobs
could potentially signal a belief that Wells is unable to work in a broad class of jobs.
Because Wells offers no factual details, there is no basis from which the Court can
plausibly infer that BNSF's failure to offer Wells another job revealed a belief that
Wells was “unable to work in a broad class of jobs.”
b. ...an employer violates § 12112(d)(3)(C) if the employer uses the results of a postoffer medical examination to discriminate against an individual in violation of §
12112(a). . . the Court dismisses Wells' claim for a violation of § 12112(a). As a
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result, the Court also grants the motion to dismiss Wells' claim for a violation of §
12112(d)(3)(C).
c. There is one difference between the MHRA and ADA definition of disability. “The
MHRA ‘materially limits' standard is less stringent than the [ADA] ‘substantially
limits' standard.” Despite this difference, courts “analyze cases under the ADA and
MHRA with the same standard.” Because analysis of the ADA claim applies equally
to the MHRA claim, the Court likewise finds that the Second Amended Complaint
contains insufficient facts to show that BNSF regarded Wells as "disabled" under
Minn. Stat. § 363A.03, subd. 12. By extension, Wells has failed to state a claim to
relief and the Court grants the motion to dismiss this claim.
Dalton v. NPC Int'l, Inc., 2018 WL 1401809 (D. Minn. Mar. 20, 2018)


Posture: Plaintiff suffers from cerebral palsy; attempted to enter a Pizza Hut in Fergus
Falls, MN. Plaintiff encountered multiple barriers to entry, and now seeks an injunction and
attorney's fees under 42 USC §12188(a)(1).



Facts: Plaintiff uses a wheelchair and a van with a wheelchair lift. He alleges that the Pizza
Hut restaurant in Fergus Falls has failed to remove architectural barriers in violation of the
Americans with Disabilities Act (“ADA”). In his original Complaint, he alleged that he was
prevented from eating at the Pizza Hut in June 2017 because the reserved disabled parking
spaces “lacked adjacent access aisles that extended the full length of the parking spaces.”
After the owner of the Pizza Hut, Defendant NPC International, Inc., fixed the parking
spaces and filed a motion to dismiss, Dalton filed an Amended Complaint adding several
more alleged architectural barriers, none of which he personally encountered. In addition to
the original access-aisles claim Dalton now alleges that the Pizza Hut has two public
entrances, one of which is not on an accessible path and is not an accessible means of
egress; that there is no signage to identify an accessible entrance/exit; and that the service
counter is too tall. Dalton alleges that he was deterred from visiting the Pizza Hut as a
result of these alleged architectural barriers.



Plaintiff's Arguments:
a. NPC alleges that it has remedied the parking lot, signage, and service-counter
violations that Dalton asserts in the Amended Complaint. . . voluntary cessation does
not always moot a claim, and NPC “carries a ‘heavy burden’ of demonstrating not
only that it has voluntarily ceased the offending conduct but also that it is ‘absolutely
clear’ the offending conduct ‘could not reasonably be expected to recur.’
Dalton does not argue that NPC’s remediation efforts are somehow temporary. He
contends instead, for example, that because he has not independently verified the
slope of the new parking spaces, NPC has not met its “heavy burden.”



Ruling:
a. Dalton has known about the new parking spaces since late September 2017. In the
intervening six months, he could have measured the slope of the spaces and evaluated
NPC’s other remedial measures, but he chose not to do so. His failure to inspect
3
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NPS’s remediation efforts does not establish that NPC has somehow failed to meet
its burden here. Dalton's claims relating to three barriers are moot.
Disability Support All. v. Heartwood Enterprises, LLC, 885 F.3d 543 (8th Cir. Mar. 22, 2018)


Posture: Advocacy organization and disabled individual filed state court action against
office building owner alleging public accommodation violations of Title III of Americans
with Disabilities Act (ADA) and Minnesota Human Rights Act (MHRA). After removal,
the United States District Court for the District of Minnesota entered summary judgment in
owner's favor, and plaintiffs appealed.



Facts: Heartwood is the owner and landlord of Heartwood Offices, a former residence
converted to a small office building located at 889 Grand Avenue in St. Paul, Minnesota.
Its business tenants are visited by appointment only. On December 3, 2014, Wong was
driven to Heartwood Offices, without an appointment, intending to see Dr. Jeffrey Raich, a
mental health professional leasing an office on the first floor. From the car, Wong could see
that the building has a seven-inch step between its path and the sidewalk and four more
steps from the private path to the front door. Concluding he would be unable to traverse
these steps in his wheelchair, Wong left and commenced this lawsuit, alleging that exterior
barriers at Heartwood Offices violate the ADA and MHRA and constitute a bias offense
under Minnesota Statutes § 611A.79.



Plaintiff's Arguments:
a. On appeal, Wong first argues the district court improperly placed on him the burden
of production to show that modifications to Heartwood Offices would be readily
achievable.
b. Wong next argues there are genuine issues of material fact whether external ramp
installation would be readily achievable—whether Heartwood could obtain departures
from exterior accessible route requirements and tax benefits to defray the cost of
ramp installation, and whether Heartwood's financial position would make the
$11,987 cost of ramp installation readily achievable.



Ruling:
a. Heartwood more than satisfied any applicable burden of production when it submitted
with its motion for summary judgment detailed evidence showing that removal of its
access barriers was not readily achievable, evidence Wong completely failed to
refute. Thus, the district court committed no plain procedural error.
b. Heartwood submitted substantial, unrefuted evidence that removal of the barriers in
question would not be “easily accomplishable and able to be carried out without
much difficulty or expense.” 42 U.S.C. § 12181(9). On this record, the district court
did not err in granting Heartwood summary judgment dismissing Wong's Title III
claim on the merits.
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c. The parties agree that, in determining liability, “[c]laims under the MHRA are
analyzed the same as claims under the ADA.” Somers v. City of Minneapolis, 245
F.3d 782, 788 (8th Cir. 2001). Thus, the district court properly granted summary
judgment dismissing Wong's MHRA claim, even if the MHRA affords a successful
plaintiff additional remedies.
Hanson v. N. Pines Mental Health Ctr., Inc., 2018 WL 1440333 (D. Minn. Mar. 22, 2018)


Posture: Former employee brought action alleging that her former employer violated the
ADA and MHRA by discriminating against her because it regarded her as disabled.
Plaintiff also asserts employer retaliated against her by terminating her employment
because she requested accommodations for her disabilities, sought outside assistance from
an attorney regarding her claims, and filed a claim against the employer.



Facts: Hanson was a peer counselor at a rehab facility. She was responsible for
documenting care with inpatients, which was difficult because she had extreme visual
impairment. Her employer provided multiple accommodations to help her see her computer
screen adequately, but it was still difficult for Hanson; while providing these
accommodations, the employer became concerned that Hanson was still driving her car
with such poor vision, particularly because she often transported rehab patients on her own
accord.



Plaintiff's Arguments:
a. District court erred in not finding that Heartland failed to "reasonably accommodate"
Plaintiff's disability. Plaintiff identifies three possible accommodations: (1) a multimonth leave of absence following the expiration of his FMLA leave; (2) reassignment
to a vacant job; or (3) a temporary assignment to a light-duty position that did not
require heavy lifting.



Ruling:
a. A “reasonable accommodation” is one that allows the disabled employee to “perform
the essential functions of the employment position.” § 12111(8). If the proposed
accommodation does not make it possible for the employee to perform his job, then
the employee is not a “qualified individual” as that term is defined in the ADA. . .
Putting these interlocking definitions together, a long-term leave of absence cannot
be a reasonable accommodation. . . Simply put, an extended leave of absence does
not give a disabled individual the means to work; it excuses his not working.

Davis v. Anthony, Inc., No. 16-4051, 2018 WL 1525827 (8th Cir. Mar. 29, 2018)


Posture: Wheelchair user brought action against restaurant owner, seeking declaratory and
injunctive relief based on alleged violations of Americans with Disabilities Act (ADA).
The United States District Court for the District of Nebraska granted owner's motion to
dismiss for lack of subject matter jurisdiction, on grounds of mootness arising from owner's
remediation of alleged access barriers in parking lot. Wheelchair user appealed.
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Facts: Davis has cerebral palsy and uses a wheelchair for mobility. She tried to eat at an
Omaha steakhouse owned and operated by Anthony. Davis alleges she could not access the
steakhouse “due to the physical barriers to access” that fail “to comply with the
requirements of the ADA." (only 4 handicap parking spaces, two of which were not
adjacent to the front door). The complaint says Davis needs “an inspection of [the
steakhouse] in order to photograph and measure all such barriers to access and violations of
the ADA.” Anthony moved to dismiss under Rule 12(b)(1) for lack of subject-matter
jurisdiction. It asserted mootness, claiming it remediated the violations. Anthony submitted
affidavits, pictures, and invoices. The district court agreed and dismissed the case as moot.



Plaintiff's Arguments:
a. Davis says that the district court prematurely ruled on mootness before allowing
discovery about other ADA violations that could be litigated in this case—
specifically “what, if any, other barriers affecting her disability existed at [the
steakhouse] at the time [she] brought her claim.”



Ruling:
a. Davis has standing to sue for the parking-space violations she encountered. Davis did
not enter the steakhouse—a “building” under the ADAAG. She encountered only the
parking space—which is not within the definition of “building.” Davis cannot use the
violation encountered in the parking space to expand her standing to sue for
unencountered violations inside the steakhouse that never injured her.

6
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Non-Minnesota Cases
Bagwell v. Morgan Cty. Comm’n, 2017 WL 192694 (11th Cir. Jan. 18, 2017).


Posture: Former county employee brought action against county, alleging employment
discrimination, in violation of the Americans with Disabilities Act (ADA) and the
Rehabilitation Act. The United States District Court for the Northern District of Alabama
granted summary judgment for county. Employee appealed.



Facts: Plaintiff was terminated from position as a groundskeeper whose essential job
functions included tasks necessary to maintain and upkeep city parks, such as traversing
uneven and wet surfaces, standing, and walking. Due to stamina and endurance issues
caused by a leg injury, she was unable to safely perform these functions consistently, even
with the assistance of an accommodation.



Plaintiff's Arguments:
1. District court erred by finding that the “essential functions” of her groundskeeper job
included all of the duties listed on the County’s job description.
2. Asserts that she could perform the “essential functions” of the groundskeeper position
with or without a reasonable accommodation.



Ruling:
1. Plaintiff's argument merely asserts that the district court inappropriately weighed the
legal factors for determining the “essential functions.” . . . there is no dispute that the
job could entail any function needed to maintain the park, which included, but was
not limited to, all of the functions listed in the written job description.
2. Even considering all of the reasonable accommodations suggested by Bagwell
throughout this litigation, she could not perform the essential functions of the
position. Plaintiff can only tolerate walking and standing for one-third of the day.
Plaintiff's argument on what she perceives the job functions to entail (with
accommodations) is not probative.

Fry v. Napoleon Cmty. Sch., 137 S. Ct. 743, (Feb. 22, 2017)


Posture: Parents sued local and regional school districts and principal, alleging that they
violated Title II of Americans with Disabilities Act (ADA) and Rehabilitation Act when
they refused to allow child, who had cerebral palsy, to bring service dog to school. The
United States District Court for the Eastern District of Michigan, Lawrence P. Zatkoff, J.,
2014 WL 106624, granted defendants' motion to dismiss, for failure to exhaust remedies
available under the Individuals with Disabilities Education Act (IDEA). Parents appealed.
The United States Court of Appeals for the Sixth Circuit, John M. Rogers, Circuit Judge,
788 F.3d 622, affirmed. Certiorari was granted.



Facts: The Individuals with Disabilities Education Act (IDEA) offers federal funds to
States in exchange for a commitment to furnish a “free appropriate public education”
7
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(FAPE) to children with certain disabilities, 20 U.S.C. § 1412(a)(1)(A), and establishes
formal administrative procedures for resolving disputes between parents and schools
concerning the provision of a FAPE. A plaintiff bringing suit under the ADA, the
Rehabilitation Act, or similar laws “seeking relief that is also available under [the IDEA]”
must first exhaust the IDEA's administrative procedures.
Petitioner E.F. is a child with a severe form of cerebral palsy; a trained service dog named
Wonder assists her with various daily life activities. When E.F.'s parents, petitioners Stacy
and Brent Fry, sought permission for Wonder to join E.F. in kindergarten, officials at Ezra
Eby Elementary School refused. The officials reasoned that the human aide provided as
part of E.F.'s individualized education program rendered the dog superfluous. In response,
the Frys removed E.F. from Ezra Eby and began homeschooling her.
The Frys then filed this suit in federal court against Ezra Eby's local and regional school
districts and principal (collectively, the school districts), alleging that they violated Title II
and § 504 and seeking declaratory and monetary relief. The District Court granted the
school districts' motion to dismiss the suit, holding that § 1415(l ) required the Frys to first
exhaust the IDEA's administrative procedures. The Sixth Circuit affirmed, reasoning that §
1415(l ) applies whenever a plaintiff's alleged harms are “educational” in nature.


Plaintiff's Arguments:
a. Primary concern in filing suit was failure to accommodate under the ADA - the action
should not be preempted by IDEA requirements, as the Frys are not seeking to
challenge school district on failure to provide their child a "free and appropriate
public education."



Ruling:
a. How is a court to tell when a plaintiff “seeks” relief for the denial of a FAPE and
when she does not? By looking, they both say, to the “substance” of, rather than the
labels used in, the plaintiff's complaint. . .we agree with that view: What matters is
the crux—or, in legal-speak, the gravamen—of the plaintiff's complaint, setting aside
any attempts at artful pleading.
In addressing whether a complaint fits that description, a court should attend to the
diverse means and ends of the statutes covering persons with disabilities—the IDEA
on the one hand, the ADA and Rehabilitation Act (most notably) on the other. .
.IDEA guarantees individually tailored educational services, while Title II and § 504
promise non-discriminatory access to public institutions. . .The Frys' complaint
alleges only disability-based discrimination, without making any reference to the
adequacy of the special education services E.F.'s school provided. The school
districts' “refusal to allow Wonder to act as a service dog,” the complaint states,
“discriminated against [E.F.] as a person with disabilities ... by denying her equal
access” to public facilities.
Accordingly, on remand, the court below should establish whether (or to what extent)
the Frys invoked the IDEA's dispute resolution process before bringing this suit. And
8
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if the Frys started down that road, the court should decide whether their actions reveal
that the gravamen of their complaint is indeed the denial of a FAPE, thus
necessitating further exhaustion.
Whitaker v. Wisconsin Dep’t of Health Servs., 2017 WL 745600 (7th Cir. Feb. 27, 2017).


Posture: Former state employee brought action against state department of health services,
alleging claim for intentional discrimination based on her disability in violation of
Rehabilitation Act [identical "reasonable accommodation" standard to ADA]. The United
States District Court for the Eastern District of Wisconsin granted summary judgment in
favor of department. Employee appealed.



Facts: Plaintiff worked as a corrections officer for the Wisconsin Department of Health
Services, eventually transitioning into other positions due to a back injury; her job role
required regular attendance. Over multiple months, Plaintiff exhausted available FMLA
leave as well as a 30-day unpaid leave, and was given notice by the Department that if she
failed to return to work upon the conclusion of the 30-day leave, the termination process
would begin. Plaintiff did not return to work on her expected date, but she did submit notes
from her doctor requesting additional time off for a medical leave. Because the notes did
not contain any information detailing her course of treatment or estimated recovery, the
Department notified Plaintiff it was initiating termination proceedings. Plaintiff requested
"finite, unpaid leave" as an accommodation, and was denied.



Plaintiff's Arguments:
1. District court erred in ruling that accommodation of lengthy unpaid leave was not
"reasonable" alternative to termination is unfounded.



Ruling:
1. A request for "open-ended" unpaid leave is an undue burden on employer, and is
not required as an accommodation to termination.

Yates v. Sweet Potato Enterprises, 684 F.Appx 655 (9th Cir. Mar. 22, 2017).


Posture: Plaintiff sued restaurant owners and operators, alleging presence of unlawful
architectural barriers in violation of the Americans with Disabilities Act (ADA). The
United States District Court for the Northern District of California denied injunctive relief
and awarded damages. Cross appeals were taken.



Facts: Plaintiff sued owner of a Popeyes Chicken store alleging presence of unlawful
architectural barriers in violation of ADA (no power door). The district court found that
installation of a power door was readily achievable, but denied injunctive relief mandating
installation of the door on the ground that a sign and employee assistance fixed the problem
and mooted the claim. The district court found that Plaintiff was entitled to damages for the
ADA violation as incorporated by the California acts, but that California law barred
recovery for all but the first visit, and entered judgment in favor of Plaintiff for $4,000.
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Plaintiff's Arguments:
1. Under the ADA, “[d]iscrimination includes ... a failure to remove architectural
barriers ... in existing facilities ... where such removal is readily achievable.” 42
U.S.C. § 12182(b)(2)(A)(iv). The ADA defines “readily achievable” as “easily
accomplishable and able to be carried out without much difficulty or expense.” Id. §
12181(9). Question as to whether the court record supports a finding that remediation
of the barrier was in fact "readily achievable" at Plaintiff's first visit.
2. Failure to find that remediation of the barrier was "readily achievable" resulted in
faulty damages and failure to issue an injunction against inadequate remedies.



Ruling:
1. The district court erred in finding that remediation of the barrier was readily
achievable during Plaintiff's earlier visits. The "readily achievable" analysis is
necessarily time sensitive because of its consideration of cost and practicality. The
district court did not take into account Defendant's financial position, or its intention
to remediate.
2. As a result, district court's finding of limited damages and denying an injunction was
reversed.

Severson v. Heartland Woodcraft, Inc., 872 F.3d 476 (7th Cir. 2017), cert. denied, 2018 WL
489210 (U.S. Apr. 2, 2018).


Posture: Former employee brought action alleging that his former employer violated the
ADA by failing to provide him a reasonable accommodation of three-month leave of
absence after his FMLA leave expired. The United States District Court for the Eastern
District of Wisconsin entered summary judgment in employer's favor. Employee appealed.



Facts: Plaintiff worked in physically-demanding role for fabricator of retail display
fixtures. Took 12-week medical leave under FMLA to deal with back pain. On last day of
leave, Plaintiff underwent back surgery which required another 2-3 months of time off.
Plaintiff requested further time off, was denied and terminated, but employer invited
Plaintiff to reapply when cleared to work. 3 months later, after cleared, Plaintiff sued
Heartland alleging discrimination by failing to provide a reasonable accommodation.



Plaintiff's Arguments:
1. District court erred in not finding that Heartland failed to "reasonably accommodate"
Plaintiff's disability. Plaintiff identifies three possible accommodations: (1) a multimonth leave of absence following the expiration of his FMLA leave; (2) reassignment
to a vacant job; or (3) a temporary assignment to a light-duty position that did not
require heavy lifting.



Ruling:
1. A “reasonable accommodation” is one that allows the disabled employee to “perform
the essential functions of the employment position.” § 12111(8). If the proposed
10
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accommodation does not make it possible for the employee to perform his job, then
the employee is not a “qualified individual” as that term is defined in the ADA. . .
Putting these interlocking definitions together, a long-term leave of absence cannot
be a reasonable accommodation. . . Simply put, an extended leave of absence does
not give a disabled individual the means to work; it excuses his not working.
Punt v. Kelly Servs., 862 F.3d 1040 (10th Cir. 2017)


Posture: Temporary employee brought action against staffing agency and temporary
employer, asserting a failure-to-accommodate claim under the Americans with Disabilities
Act (ADA) and genetic information discrimination in violation of the Genetic Information
Nondiscrimination Act (GINA). The United States District Court for the District of
Colorado, Christine M. Arguello, J., entered summary judgment in favor of staffing agency
and temporary employer. Employee appealed.



Facts: Plaintiff Kristin Punt was an at-will employee of Kelly. Kelly assigned Plaintiff to
the receptionist position at GE, and she worked there from October 24, 2011, through
December 5, 2011. Shortly before she began this assignment, she had had a screening
mammogram which showed suspicious microcalcifications in her right breast, and in
November, while working at GE, she had a breast biopsy and was informed she had breast
cancer. Plaintiff alleges that she told various GE and Kelly employees about her cancer
diagnosis and her family history of breast cancer.
In the six weeks that Plaintiff was assigned to work as a receptionist at GE, Plaintiff never
worked a full 40-hour work week. She was absent from work on six occasions. On or about
December 5, GE’s general manager and HR director contacted Ms. Wilgus to end
Plaintiff’s assignment, telling Ms. Wilgus that Plaintiff was not showing up for work and
that GE “needed an employee that’s going to be able to show up and fulfill the needs of the
position.” Ms. Wilgus then contacted Plaintiff to inform her that her temporary assignment
with GE had been terminated. According to Plaintiff, during the course of this
conversation, Ms. Wilgus told Plaintiff that GE’s HR director had said she wanted to
terminate Plaintiff’s assignment “because [she] would be very unreliable having cancer.”
Plaintiff filed suit in district court. Although Plaintiff characterized her ADA claim as a
failure-to-accommodate claim, the court held that this claim must be evaluated as a
disparate-treatment claim, subject to McDonnell Douglas burden-shifting analysis, because
Plaintiff had not presented direct evidence of a discriminatory motivation on the part of
Defendants. The court then held that Plaintiff had failed either to establish a prima facie
case of disability discrimination or to show that Defendants’ legitimate, nondiscriminatory
reason for her termination was pretextual. The court further held that Plaintiff had failed to
establish a prima facie case of genetic information discrimination under GINA. The district
court thus granted summary judgment in favor of Defendants on both claims for relief.



Plaintiff's Arguments:
a. Plaintiff asserted at trial and maintains on appeal that her complaint pled a failure-toaccommodate claim, while Defendants argue that her complaint should instead be
construed to plead a disparate-treatment claim.
11
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Ruling:
a. The determination of whether a requested accommodation is reasonable “must be
made on the facts of each case taking into consideration the particular individual’s
disability and employment position.” In this case, Plaintiff did not inform either Kelly
or GE of the expected duration of her impairment, and “she was very vague about
how much time she ... was going to miss” as well.
Plaintiff has not cited to a single case in which a court found a leave of absence to be
a reasonable accommodation for a temporary employee who was assigned to fill a
position at a business by a temporary-staffing agency.
Under all of the circumstances of this case, and especially in light of Plaintiff’s
position as a temporary employee whose physical presence at the workplace was the
most essential function of her job, we are persuaded the accommodation Plaintiff
requested from GE was unreasonable as a matter of law.
Painter v. Illinois Dep't of Transportation, 2017 WL 6032504 (7th Cir. Dec. 6, 2017)


Posture: Employee brought action alleging that her former employer, the Illinois
Department of Transportation (IDOT), required her to undergo unnecessary mental-health
examinations in violation of the Americans with Disabilities Act. The United States District
Court for the Central District of Illinois granted summary judgment in favor of employer.
Employee appealed.



Facts: Painter began working as an Office Administrator for the IDOT’s Division of
Traffic Safety in September 2010. After many employees complained about her behavior,
the IDOT put Painter on paid administrative leave and required that she submit to a fitnessfor-duty examination. IDOT’s fitness-for-duty coordinator, retained psychiatrist Dr. Terry
Killian to evaluate Painter’s mental health. Dr. Killian met with Painter on December 2 and
16, 2011. He concluded that Painter was psychiatrically fit for duty, but the statements
from her coworkers and supervisors caused him to suspect she might suffer from a
personality disorder. Even so, Dr. Killian cleared Painter to return to work.
Painter's behavior remained erratic, leading to an arguable death threat against her union
representative. Dr. Killian conducted his second examination of Painter on May 8, 2012.
This was the fifth medical examination directed by the IDOT: two with Dr. Fletcher, the
occupational-medicine specialist; one with Dr. Lee, the psychologist retained by Painter;
and two with Dr. Killian, the psychiatrist. This time Dr. Killian declared Painter unfit for
duty because of her “paranoid thinking and the highly disruptive behavior which results
from her paranoia.” Painter then filed this action claiming that the IDOT had violated the
ADA by forcing her to attend unnecessary medical examinations. The ADA prohibits
covered employers from requiring their workers to undergo medical exams that are not
“shown to be job-related and consistent with business necessity.” 42 U.S.C. §
12112(d)(4)(A).
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Plaintiff's Arguments:
a. Painter principally argues that a jury could conclude that those examinations were not
job-related or consistent with business necessity.
Ruling:
a. Preventing employees from endangering their coworkers is a business necessity: “a
safe workplace is a paradigmatic necessity of operating a business.” EEOC v. AIC
Sec. Investigations, Ltd., 55 F.3d 1276, 1283 (7th Cir. 1995). Employers need not
retain workers who, because of a disability, might harm someone; such a rule would
force an employer to risk a negligence suit to avoid violating the ADA. Timmons v.
Gen. Motors Corp., 469 F.3d 1122, 1129 (7th Cir. 2006); Palmer v. Circuit Court of
Cook Cty., 117 F.3d 351, 352 (7th Cir. 1997).
The undisputed evidence compels a finding that Dr. Killian’s initial exam of Painter
was job related and consistent with business necessity.

Arndt v. Ford Motor Co., 2017 WL 6375584 (6th Cir. Dec. 13, 2017)


Posture: Former employee brought action against his former employer, alleging that
employer violated Americans with Disabilities Act (ADA) and Michigan Persons with
Disabilities Civil Rights Act (PWDCRA) by failing to engage in good faith in interactive
process regarding his request to have his service dog accompany him to work as an
accommodation for his post-traumatic stress disorder (PTSD), and by failing and refusing
to accommodate his PTSD, resulting in his constructive discharge. The United States
District Court for the Eastern District of Michigan entered summary judgment in favor of
employer. Employee appealed.



Facts: Bradley Arndt, a 24-year veteran of the United States Army, was diagnosed with
service related Post Traumatic Stress Disorder (PTSD) and mild traumatic brain injury
(mTBI). Ford hired Arndt in August 2012 as a Process Coach supervising hourly
employees at its Van Dyke Transmission Plant. Arndt supervised workers in the “clean
room” where controls were assembled by employees who wear lab coats and protective
eyewear. In February 2013, symptoms of Arndt’s PTSD caused him to miss a day of work
and prompted him to inquire about bringing his service dog “Cadence” to work with him.
A long period of granting Arndt permission for this accommodation, then retraction of such
permission, followed. A workgroup was put together to decide whether service dogs could
be in a clean room, and an HR rep was included to determine the tasks Arndt needed
accommodation for. At a meeting with the HR official, Arndt became distraught, pulled out
his employee badge and resigned. He followed up with a handwritten note, stating that his
resignation was of his “own accord and not influenced by anyone either from Ford Motor
Company or the Van Dyke Transmission Plant.” Nonetheless, Arndt contends that he was
constructively discharged by Ford’s failure to accommodate him or engage in the
interactive process in good faith.
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Plaintiff's Arguments:
a. Arndt terminated the interactive process by resigning his position, but he contends
that he did so only because Ford failed to engage in the interactive process in good
faith. He argues that a jury could find undue delay, inadequate interactive process,
and redundant requests for information.
Ruling:
a. Arndt argues that Ford failed to comply with the timeline in its own ADA policy, but
the very timeline he relies on stated that it is a guideline and that the turn-around time
can vary depending on the circumstances. The novelty of Arndt’s request made it
reasonable for his process to take longer than average.
Despite Arndt’s distress about being repeatedly asked which job functions he had
difficulty performing, the ADA’s guidelines advise the employer to “[c]onsult with
the individual with a disability to ascertain the precise job-related limitations imposed
by [his] disability.” It may be that a different HR person could have framed the
question better or broken it into more specific questions that might have drawn out
the information Ford needed. But, however abrupt or condescending HR may have
been, asking him this question even multiple times does not support a finding that
Ford failed to participate in the process in good faith.
Finally, the claim that Ford was at fault for the breakdown because it did not propose
an alternative accommodation is without merit. First, Ford had not reached any
conclusion about the accommodation that Arndt had specifically requested at the time
Arndt resigned. Second, Ford was aware that Arndt had objected to the idea that a
transfer to Dearborn might be a possible alternative accommodation the previous
year. Moreover, an employer is not required to counter with an alternative
accommodation in order to have participated in the interactive process in good faith.

Rodrigo v. Carle Found. Hosp., 879 F.3d 236 (7th Cir., Jan. 2, 2018)


Posture: Medical resident brought action under the Americans with Disabilities Act
(ADA) against hospital, alleging disability discrimination, retaliation, and failure to
accommodate disability, stemming from his termination for failing, for a third time, to pass
exam that was necessary to obtain a license to practice medicine and also was requirement
for a third year in hospital's residency program. The United States District Court for the
Central District of Illinois entered summary judgment in favor of hospital. Resident
appealed.



Facts: Rodrigo was a resident in Carle’s Family Medicine Residency Program (“Program”)
beginning in July 2010. Residents are required to pass a "Step 3 test" before advancing to
the third year of the Program. Carle adopted a policy in July 2012 that “[m]ore than two
failures of USMLE Step 3 ... will result in termination from the program.” Passing the Step
3 exam is a prerequisite for obtaining a license to practice medicine in the United States,
and a license, in turn, is necessary to be eligible to take the Family Medicine board exam.

14
10705539v1

Carle did not graduate residents from its Program unless they completed licensing
requirements and were eligible to take the board exam.
Rodrigo failed the Step 3 test three times, despite receiving an extension from Carle. Carle
did not provide Rodrigo an additional opportunity to test; at this point, Rodrigo made novel
claims of sleep apnea and restless leg syndrome as issues that caused his prior failures on
the Step 3 exams, and asked for a medical accommodation. He was refused by Carle, and
dismissed from the residency. Rodrigo sued for violation of ADA.


Plaintiff's Arguments:
a. Plaintiff asserts that he presented evidence showing that he requested the
accommodations of reinstatement to the Program, and the chance to take the Step 3
test a fourth time in California, among other things. He argues that Carle failed to
respond to these requests with an interactive process to determine an appropriate
accommodation for him as a "qualified individual" under the ADA, due to his
disabilities.
b. Plaintiff asserts that he presented evidence of protected activities including his
request for a fourth attempt at the Step 3 test and his request for reinstatement. He
claims that his termination and the refusal to reinstate him were in retaliation for
engaging in these protected activities.



Ruling:
a. The consequence to Carle of the resident not passing is that the resident may not be
eligible for licensing without significant remediation and will continue to practice on
the licenses of supervising physicians, an obvious risk for the hospital. No matter how
the requirement of passing Step 3 is framed, whether as a core qualification or as an
essential function, the evidence supports only one conclusion: a resident who cannot
pass the test in the requisite time frame is not a “qualified individual” for the third
Program year.
b. In asserting that Carle retaliated by refusing to waive its Step 3 passage requirement,
Rodrigo is really alleging a discrimination or accommodation claim rather than a true
retaliation claim. In other words, Carle’s alleged “retaliation” was simply an
enforcement of its Step 3 policy, and the retaliation claim is thus a collateral attack on
the legitimacy of that requirement. Rodrigo may not make an end-run around the
“qualified individual” requirement by simply reframing a discrimination or
accommodation claim as one for retaliation. Because he is not a qualified individual
for the purposes of his discrimination and accommodation claims, he is not a
qualified individual for his mislabeled retaliation claim.

Caporicci v. Chipotle Mexican Grill, Inc., 2018 WL 1638838 (11th Cir. Apr. 5, 2018)


Posture: Lisa Caporicci appeals the district court’s grant of summary judgment in favor of
her former employer, Chipotle Mexican Grill, Inc. She sued Chipotle, making claims that it
discriminated against her based on her disability in violation of the Americans with
15
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Disabilities Act (“ADA”), 42 U.S.C. § 12112(a), and the Florida Civil Rights Act
(“FCRA”), Fla. Stat. § 760.10(1)(a).


Facts: Caporicci was diagnosed with bipolar disorder when she was eighteen years old.
When not on medication to treat the disorder, she suffers from “[m]ania and depression.” In
July 2012, Caporicci began working for Chipotle as a crew member at Chipotle’s South
Tampa location. Caporicci began taking a new medication (Saphris) for her bipolar
disorder, which her manager was aware of and gave her time off for to adjust to the new
medication. She came back to work without incident, though noted the medication made
her feel "tired, slow and groggy." On June 7, 2013 Caporicci came to work and was unable
to perform to her manager's expectations. He sent her home "to rest" and called her later to
let her know she was fired for violating Chipotle's employee handbook policy regarding
inebriation. Caporicci pushed back, arguing the inebriation was caused by her new
medication.
In August 2014, Caporicci filed this suit against Chipotle. She alleged that Chipotle
discriminated against her “because of her disability,” in violation of the ADA and the
FCRA. After discovery was complete, Chipotle moved for summary judgment. The district
court found that “[w]hile Plaintiff may well have been fired because of conduct related to
medication side effects, that fact is not sufficient to demonstrate disparate treatment based
on Plaintiff’s disability.” The court therefore granted summary judgment in favor of
Chipotle on Caporicci’s claims under the ADA and FCRA. Caporicci appealed.



Plaintiff's Arguments:
a. Plaintiff and Defendant both admit that (1) Plaintiff is disabled, and (2) she was
otherwise qualified to perform the job. Plaintiff argues that she was discriminated
based on her disability in that her firing was proximately caused by the medications
she takes for bipolar disorder.



Ruling:
a. Caporicci’s claim fails because she cannot show she was terminated because of her
disability and—even if she could—she cannot demonstrate that Chipotle’s
nondiscriminatory explanation is pretext.
Whether a firing based on disability-related intoxication constitutes disability-based
discrimination under the ADA is an open question in this circuit and one on which
other circuits are split. However, Caporicci did not raise this issue in her brief.
Therefore that issue is considered abandoned on appeal.
The manager told Caporicci that she was fired for “being intoxicated” at work. The
manager did not say anything to her about violating the notification provision. . . .
Caporicci violated the policy’s prohibition on workplace intoxication, and this
violation was Chipotle’s stated reason for firing her. “A plaintiff is not allowed to
recast an employer’s proffered nondiscriminatory reasons.". . . Caporicci failed to do
so.
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Wage and Hour: The View From Both Sides of the Table
By: Brett C. Barlett, Seyfarth Shaw LLP &
Rachhana T. Srey, Nichols Kaster, PLLP
1.

Introduction

The past year or so has been an interesting one from the wage-hour perspective. The
changed administration caused employers’ advocates to feel optimism, as the suggestion of
relaxed or rescinded regulatory action permeated the marketplace. It caused employees’
advocates concern. While the new administration did in fact prove its willingness to take fairly
novel action to counter the prior administration’s rulemaking, especially with the executive,
administrative, and professional exemptions, there were no earth-shattering pro-employer
developments.
Plaintiffs’ lawyers continued to file suit under the FLSA and its state law analogues. The
Wage and Hour Division continued investigating employers and levying liquidated damages
awards. Courts continued to grant conditional certification and deny decertification.
We did see some effort by the courts to provide some clarity around how parties should
progress through discovery and preliminary stages of single plaintiff FLSA litigation. We also
saw courts across the country maturing in the ways that they preside over wage and hour
litigation -- as the cases have proliferated beyond California, Florida, and New York and as
judges in other jurisdictions have become familiar with their rhythms and rules.
2.

What’s Going On in Washington, D.C.?
a.

The Current State: WHD and DOL in D.C.

There are several key people to know: Secretary of Labor, Alex Acosta; Appointed to
Wage and Hour Division Administrator, Cheryl Stanton; Solicitor of Labor, Katie O’Scannlain.
Currently the Acting Administrator is Bryan Jarrett.
The WHD rescinded the Administrator’s Interpretations regarding independent contractor
status and joint employment. They reinstated a handful of opinion letters that prior
administration had withdrawn and then re-opened the door to opinion letter requests. This, along
with the DOL’s Payroll Audit Independent Determination (“PAID”) pilot initiative, signaled an
eye towards self-assessments of FLSA compliance.
b.

SCOTUS Wage and Hour Rulings 2017-2018

Encino Motorcars, LLC v. Navarro, 138 S. Ct. 1134 (2018)
On April 2, 2018, the Supreme Court decided Encino Motorcars, LLC v. Navarro, No. 161362, holding in a 5-4 decision that the Fair Labor Standards Act (FLSA) exempts service
advisors at car dealerships from the Act’s overtime-pay requirement. The District Court ruled
that service advisors are exempt, but the Ninth Circuit reversed, holding that FLSA
exemptions are to be narrowly construed, and that while a service advisor is a “salesman,”
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Congress did not intend to exempt them because they are not primarily engaged in “servicing”
automobiles, as they do not actually repair and maintain vehicles. Encino Motorcars, LLC
(Encino) sold and serviced Mercedes-Benz automobiles. Hector Navarro was employed there as
a service advisor, which involved him greeting customers and assessing their needs as they
entered the business. Navarro, along with other similarly-situated plaintiffs, sued Encino for
failing to pay overtime compensation when they worked more than forty hours a week. The
Supreme Court reversed, holding that service advisors fall within the FLSA’s exemption for
“salesm[e]n … primarily engaged in … servicing automobiles.” The Court concluded that “a
service advisor is obviously a ‘salesman’” and that “service advisors are also ‘primarily
engaged in … servicing automobiles.’” Although service advisors do not physically repair
automobiles, the Court held that “the statutory language is not so constrained.”
Epic Systems Corp v. Lewis
Epic Systems Corporation (Epic) is a Wisconsin-based healthcare data management
software company. Epic has an arbitration agreement that requires its employees to resolve any
employment-based disputes with Epic through individual arbitration and to waive their right to
participate in or receive benefit from any class, collective, or representative proceedings. In
February 2015, former Epic employee Jacob Lewis sued Epic in federal court individually and
on behalf of similarly-situated employees and claimed that they had been denied overtime wages
in violation of the Fair Labor Standards Act of 1938. Epic moved to dismiss the complaint and
cited the waiver clause of its arbitration agreement. The district court denied Epic’s motion and
held that the waiver was unenforceable because it violated the right of employees to engage in
“concerted activities” under Section Seven of the National Labor Relations Act (NLRA). The
U.S. Court of Appeals for the Seventh Circuit affirmed the lower court’s decision and added that
the waiver was also unenforceable under the savings clause of the Federal Arbitration Act
(FAA). That clause provides that arbitration agreements are to be enforced unless there are legal
or equitable grounds that would render a contract unenforceable. Finding the waiver of
collective proceedings illegal under the NLRA, the appellate court held that the arbitration
agreement was unenforceable under the FAA. Epic Systems Corp. was consolidated with two
other cases, Ernst & Young, LLP v. Morris (9th Circuit) and National Labor Relations Board v.
Murphy Oil USA (5th Circuit), and was the first case argued in the new term, but SCOTUS has
yet to rule on the question of whether the National Labor Relations Act prohibits enforcement of
an agreement requiring employees to resolve disputes with the employer through individual
arbitration under the Federal Arbitration Act.
3.

FLSA National Trends
a.

Statistics

While there has been a marginal reduction year-over-year in the number of FLSA cases
filed in federal court, there are still meaningful cases that continue to be filed across the country.
Further, generally, courts have become more sophisticated in their management of FLSA cases.
For example, there are new discovery protocols made available for courts overseeing noncollective action FLSA cases.
Hot topics in wage and hour litigation continue to revolve around the following issues:
2
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Independent Contractors



Joint Employment



Gig/Shared Economy



Restaurant Worker/Tip Pooling Issues



“Sales” -- inside and outside



Transportation/ Logistics



Home healthcare workers



Assistant Manager/Managers

Slight Reduction in Year-Over-Year FLSA Filings in Federal Court

3
45756402v.3

b.

Class and Collective Action National Trends

Analysis of FLSA Certification Decisions

4
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2014-2017 FLSA Conditional Certification and Decertification Motions

2017 Settlement Amounts By Class Action Type
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Cumulative Value of Top 10 Wage and Hour Class Action Settlements

4.

Common Litigation Issues
a.

Misclassification of Exempt Employees

All employees are non-exempt unless they fall within an exemption. The most common
misclassification cases deal with the administrative, outside sales, and retail commissioned
employee exemption. There has also been a mini-surge in cases arising from issues related to
employers’ efforts to comply with the DOL’s now-stalled revisions to the executive,
administrative, and professional exemptions, as well as to the reclassification of jobs -- unrelated
to those stalled rule changes -- from exempt to non-exempt status.
b.

“Off The Clock” Time

Common “off the clock” time allegations include instructions to underreport all hours
worked, log-on and log-off time, donning and doffing time, missed meal and rest periods, travel
time, and waiting/ on-call time.
c.

Incorrectly Computing Overtime Pay

This can include non-payment of one and one-half times the regular rate for overtime
hours, failure to include nondiscretionary bonuses, incentives, and/or commission payments in
the regular rate calculation, failure to properly calculate overtime when an employee works at
two or more rates, and calculating overtime across two weeks rather than a single workweek.
d.

Improper “Independent Contractor” Designation

Many times employers will rely solely on the written contracts between them and the
purported independent contractor that provides work for the company rather than actually
6
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looking at the economic realities of the relationship, i.e., whether the worker is in business for
himself (thus an independent contractor) or economically dependent on the company (thus an
employee who is entitled to certain benefits and protections under the law such as overtime pay
and minimum wages). Employers must consider all aspects of the working relationship between
it and the worker to properly designate him/her as an independent contractor.
e.

Joint Employment

An employee may have more than one employer who is to jointly and severally
responsible for properly paying the employee the overtime pay and/or minimum wages to which
he is entitled. Joint employment issues commonly arise in situations where an independent
contractor business model is used by company who provides contracted services and/or labor to
another company.
f.

Improper Use of Fluctuating Work Week

Under the fluctuating workweek method (“FWW”) for calculating overtime pay for nonexempt employees, the fixed salary is defined as compensation for all hours that an employee has
worked in any workweek. That is, the payment of the salary is compensation at the regular rate
of pay for all of the hours the employee works in that week, including overtime hours. Issues
arise when employers do not notify their employees that they are using the FWW. Additional
issues arise when the FWW is calculated incorrectly and when factoring in holidays and bonuses.
It is also important that the employees’ weeks are actually fluctuating.
g.

Improper Deduction of Wages

There are several common times that employers make deductions: meal breaks (whether
or not the employee is actually working), uniforms (required or suggested attire, logo branded),
items/tools employees need, tips, tip pools, and deducting exempt employee’s pay for sick days/
holidays. These can all lead to violations under the FLSA.
5.

Noteworthy Decisions
a.

Circuit Court Decisions

Meeks v. Pasco Cty. Sheriff, 688 Fed. App’x 714 (11th Cir. 2017) (per curiam)
A former county sheriff’s deputy alleged that defendant failed to pay him for time spent
transporting his patrol car to and from a secured parking lot in violation of the FLSA. The
Eleventh Circuit, in a per curiam opinion, affirmed the district court’s grant of summary
judgment to plaintiff and award of liquidated damages. The appellate court agreed that
transporting a patrol car between the Patrol Division Office’s secure parking lot and plaintiff’s
patrol zone was a compensable activity because it was “an integral and indispensable part of” his
patrol duties. The Eleventh Circuit also found no error in the district court’s determination that
defendant did not have a viable good-faith defense to liquidated damages because defendant was
aware that the Department of Labor was investigating the compensation practice in question and
was familiar with a decision from the Eleventh Circuit that called into question the legality of
this practice.
7
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Romero v. Top-Tier Colo., LLC, 849 F.3d 1281 (10th Cir. 2017)
In Romero, the Tenth Circuit refused to apply the essential ruling in United States v.
Klinghoffer, 285 F.2d 487 (2d Cir. 1960)—that an FLSA plaintiff does not state a minimum
wage violation claim under 29 U.S.C. § 206(a) so long as total weekly wage equals or exceeds
the number of hours worked multiplied by the statutory minimum wage—to a case involving
tipped employees and proper application of the tip credit. The district court in Romero dismissed
the plaintiff’s minimum wage claim on the sole grounds that her complaint did not allege that she
had been paid less than $7.25 per hour when her wages and tips were combined. The problem,
according to the Tenth Circuit, is that “an employer doesn’t comply with its federal minimumwage obligations just because its employees receive at least $7.25 an hour in tips.” Rather, the
Tenth Circuit reasoned, the district court must first consider whether the employer properly
applied the tip credit in the first place and, if it did not, then it was required to pay the employee
a cash wage of at least the statutory minimum wage.
Marsh v. J. Alexander’s, LLC, 869 F.3d 1108 (9th Cir. 2017)
The court of appeals vacated a judgment and remanded. The court held that the
Department of Labor’s interpretation of a tip regulation was inconsistent with the regulation and
thus not entitled to deference. Alec Marsh sued employer J. Alexander’s LLC, alleging that the
restaurant improperly applied a “tipping credit” to work he performed that was unrelated to his
duties as a server. Marsh alleged that his duties regularly included tasks such as taking out trash,
cleaning floors and walls, and cleaning bathrooms. Marsh argued that under the Department of
Labor (DOL) Wage and Hour Division’s Field Operations Handbook (FOH) §30d00(f) (2016), J.
Alexander’s was categorically not allowed to take a tip credit for any of the time spent on those
duties.
Consolidating Marsh’s complaint with other like cases, the district court rejected their
claims, granting the employers’ motions to dismiss, and denying the employees’ motions to
amend as futile. The court of appeals vacated and remanded, holding that the district court
properly declined to give deference to FOH § 30d00(f), but erred in denying the employees leave
to amend. At issue was the DOL’s interpretation of the “dual jobs” regulation, 29 C.F.R. §
531.56(e), which provides that where an employee is employed in dual jobs, as both a waiter and
a maintenance person, for example, his or her employer is barred from taking a tip credit for the
employee’s hours of employment as a maintenance person. FOH § 30d00(f) improperly ignores
§ 531.56(e)’s requirement that the employee hold two distinct jobs. Rather, it allows an
employee to be deemed to be engaged in two jobs if the employee spends any time at all on tasks
not related to the tipped occupation, or if a time-tracking analysis shows that the employee has
spent 20 percent or more of his or her hours worked over the course of a workweek in tasks
unrelated to the tipped occupation. But, as § 531.56(e)’s examples indicate, an employee is not
engaged in two distinct jobs merely because he or she performs different tasks over the course of
the day; rather, it requires assessment of whether a cluster of different tasks constitutes a
particular job, as that job is ordinarily understood. Because FOH § 30d00(f) is both inconsistent
with § 531.56(e) and attempts to create de facto a new regulation, it does not merit deference.
The employees should nonetheless have been afforded the opportunity to amend their
complaints. Judge Paez dissented in part, finding § 531.56(e) entitled to deference.
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McKeen-Chaplin v. Provident Sav. Bank, 862 F.3d 847 (9th Cir. 2017), cert. denied No. 17371 (S. Ct. Nov. 27, 2017)
A class of mortgage underwriters sought overtime compensation under the FLSA,
alleging the defendant misclassified them as exempt under the administrative exemption. The
district court initially denied cross motions for summary judgment, but on the parties’ joint
motion for reconsideration, the district court concluded that plaintiffs qualified for the
exemption. On appeal, the Ninth Circuit reversed the district court’s grant of summary judgment
for the defendant. Applying the Secretary of Labor’s “short duties test” for the administrative
exemption, the appellate court reasoned that the underwriters’ duties go to the heart of
defendant’s marketplace offerings and not to the internal administration of defendant’s business.
The Ninth Circuit acknowledged that the Second Circuit and Sixth Circuit have reached opposite
conclusions regarding whether mortgage underwriters are administratively exempt, but
determined to adopt the Second Circuit’s interpretation in Davis v. J.P. Morgan Chase & Co.,
587 F.3d 529 (2d Cir. 2009). According to the Court, mortgage underwriters do not decide
whether defendant “should” take on risk, but instead whether, given defendant’s proscribed
guidelines, the particular loan at issue falls within the range of specified risk. The Ninth Circuit
also rejected defendant’s argument that plaintiffs’ work reflected “quality control” because
defendant used an outside company to perform quality control functions and had a separate
internal committee that completely re-underwrites 10% of the loans.
Nance v. May Trucking Co., 685 Fed. App’x 602 (9th Cir. 2017)
Truck drivers alleged that their former employer violated the FLSA and Oregon wage
and hour laws by not paying job applicants for the time they spent during a mandatory, three-day
orientation program. Truck drivers also challenged defendant’s pay policy for entry-level drivers
in which they ride along with experienced drivers, with some of this time spent in the sleeper
berth of a moving truck. Finally, the drivers challenged the company’s policy of deducting from
drivers’ paychecks fuel costs for excess engine idling. The district court certified a class for the
orientation policy and entry-level drivers’ policy, but denied certification for the fuel costs
deduction policy. The district court awarded one plaintiff $200 in damages on his individual
claim after a one-day bench trial and denied reconsideration of its class certification decision. On
appeal, the Ninth Circuit affirmed the district court’s decision that drivers who attend orientation
are not “employees” under the FLSA, but on other grounds. The appellate court characterized the
orientation program as a method for determining drivers’ training and abilities, and that not all
orientation participants are hired upon the program’s completion. Regarding the entry-level
drivers program, the Ninth Circuit affirmed the district court’s grant of summary judgment for
defendant by relying on federal and state regulations finding drivers are not entitled to
compensation for the time they are permitted to sleep in the berths of moving trucks. The Court,
however, remanded the issue of whether defendant paid entry-level drivers less than a minimum
wage before a specific date and affirmed the district court’s denial of class certification and
denial of reconsideration for the pay deductions issue because individual issues of whether each
driver allowed his/her truck to idle for his/her own benefit predominated over common issues.

9
45756402v.3

Stiller, et al. v. Costco Wholesale Corp., Case No. 673 Fed. App. 783 (9th Cir. 2017)
Plaintiffs, a group of hourly employees, brought a collective action and class action
alleging that Defendant violated the FLSA and California wage & hour laws through the
implementation of closing procedures that resulted in unpaid off-the-clock (“OTC”) time.
Plaintiffs alleged that they and other hourly non-exempt employees were regularly forced against
their will to remain locked inside of Defendant’s warehouses after clocking-out at the end of
their closing shifts during which Defendant’s supervisors and managers performed closing
activities, such as removing jewelry from cases and emptying cash registers. The district court
certified Plaintiffs’ class claims under Rule 23, and conditionally certified their FLSA claims
under 29 U.S.C. § 216(b). Subsequently, Defendant moved to decertify the collective action and
the class action. The district court found that Plaintiffs failed to show that issues common to the
class predominated over individual issues, and if granted Defendant’s motion. On appeal, the
Ninth Circuit affirmed the district court’s ruling. Plaintiffs contended that the district court erred
in granting decertification because it required that common questions resolve the liability for
every class member. The Ninth Circuit disagreed and opined that the district court did not
impose a “100%” predominance requirement. The Ninth Circuit reasoned that the District Court
correctly looked to the three elements of an “off-the-clock claim” under California law. The
Ninth Circuit found that Defendant put forward sufficient evidence to show that the individual
policies comprising the policy at issue were not implemented and applied uniformly as to all
potential class members. The Ninth Circuit held that the district court properly determined that
proving that class members actually performed unpaid work—as required to establish liability—
would require class members to present evidence that varied from class member to class
member. As such, the Ninth Circuit found that whether class members actually performed
unpaid work was not a common question capable of class-wide resolution. The Ninth Circuit
therefore concluded that the district court did not abuse its discretion in ruling that individualized
issues would predominate over common issues. Accordingly, the Ninth Circuit affirmed the
District Court’s ruling granting Defendant’s motion for decertification.
Hughes v. Gulf Interstate Field Servs., Inc., 878 F.3d 183 (6th Cir. 2017)
Wielding inspectors alleged that defendant failed to provide overtime pay in violation of
the FLSA and the Ohio Minimum Fair Wage Standards Act. The district court granted summary
judgment for defendant, finding that plaintiffs were highly compensated employees and were
therefore exempt from the FLSA’s overtime requirements. The Sixth Circuit reversed, agreeing
with plaintiffs that under the salary basis test, whether the employer guaranteed plaintiffs’
salaries mattered for exempt status. The Court then determined that an issue of fact remained
regarding whether plaintiffs were guaranteed a qualifying minimum weekly salary because one
could reasonably conclude that the consistent payments during plaintiffs’ relatively brief tenure
were “matters of grace rather than right.”
Monroe v. FTS USA, LLC, 860 F.3d 389 (6th Cir. 2017), denying cert. No. 17-637 (S. Ct. Feb.
20, 2018)
Cable technicians alleged that defendant implemented a company-wide time-shaving
policy that required its employees to systematically underreport their overtime hours in violation
of the FLSA. A jury returned a verdict for the collective class consisting of almost 300
10
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technicians. The district court upheld the jury’s verdict and awarded damages based on the
jury’s factual finding of the number of unrecorded hours the testifying representative plaintiffs
worked. On appeal, the Sixth Circuit affirmed the district court’s certification of the collective,
but reversed the calculation of damages. After defendants filed a petition for a writ of certiorari,
the U.S. Supreme Court issued a grant, vacate, and remand order for further consideration in
light of Tyson Foods, Inc. v. Bouaphakeo, 136 S. Ct. 1036 (2016). Upon reconsideration, the
Sixth Circuit found that Tyson Foods did not compel a different resolution, affirmed the district
court’s certification of the case as a collective action and its finding that sufficient evidence
supported the jury’s verdict. The Sixth Circuit determined that Tyson Foods supported its prior
decision because Tyson Foods reaffirms the Mt. Clemens burden-shifting framework, and the
inferences to be drawn from plaintiffs’ evidence where employers do not keep required records.
Second, the Court rejected a Rule 23-type certification analysis and applied the “similarly
situated” standard from the FLSA text in affirming the district court’s decision for final
certification post-trial. Next, the Court acknowledged other circuit courts’ use of representative
testimony to establish a pattern of violations that include similarly situated employees who did
not testify at trial and concluded that the plaintiffs’ evidence was sufficient to support the jury’s
verdict for all plaintiffs in the class. Finally, the Court reversed and remanded the lower court’s
calculation of damages without ordering a new trial on liability. The Court rejected defendants’
argument that the district court took the calculation of damages away from the jury in violation
of the Seventh Amendment. However, the Court reversed the district court’s use of a 1.5
multiplier.
Hills v. Entergy Operations, Inc., 866 F.3d 610 (5th Cir. 2017)
In Hills v. Entergy Operations, Inc., the Fifth Circuit reversed and remanded the district
court’s summary judgment ruling that the “half-time” method should be used to calculate
overtime allegedly owed to “security shift supervisors” at a nuclear power plant who claimed
that they had been misclassified as exempt administrative employees. According to the Fifth
Circuit, “[t]he parties’ initial understanding of the employment arrangement as well as the
parties' conduct during the period of employment must both be taken into account in determining
whether the parties agreed that the employee would receive a fixed salary as compensation for all
hours worked in a week, even though the number of hours may vary each week.” The Fifth
Circuit cited conflicting evidence as to whether the plaintiffs agreed and understood that their
salary would compensate them for all hours worked, or only for the alternating 36-hour/48-hour
work weeks to which they were assigned. The Court concluded, “The fluctuating workweek
method may be applied only where the employee ‘clearly understands’ that her salary is intended
to compensate any unlimited amount of hours she might be expected to work in any given week .
. . . It does not necessarily apply, as a matter of law, to any and all deviation from week to
week.” The Court emphasized that in granting summary judgment, the district court improperly
relied on some plaintiffs’ testimony that they did not expect to receive overtime. “Salaried, but
misclassified, employees may well understand themselves not be to receiving overtime
compensation. That does not alleviate liability under the FLSA, nor does it reduce the backpay
they are owed if they are misclassified. That they understood they were not receiving overtime
pay does not imply that they clearly understood their salary to compensate unlimited hours each
week.” The Fifth Circuit expressly disagreed with the Fourth Circuit’s conclusion that the
“fluctuating work week” overtime calculation method applied on similar facts in Griffin v. Wake
Cty., 142 F.3d 712 (4th Cir. 1998).
11
45756402v.3

Clark v. Centene Co. of Texas, 656 Fed. App’x 688 (5th Cir. 2016) (per curiam)
Utilization review nurses (also referred to as “Case Managers”) whose primary job duty
was to review medical authorization requests against criteria and guidelines for insurance
coverage purposes, alleged that they were improperly denied overtime compensation in violation
of the FLSA. The parties filed cross motions summary judgment, and the district court held that
the utilization review nurses were not exempt under either the FLSA’s administrative and
professional exemptions. The Fifth Circuit affirmed the district court’s decision with respect to
both exemptions. First, according to the Court, the case managers did not qualify for the
administrative exemption because their primary duties did not include “the exercise of discretion
and independent judgment with respect to matters of significance.” The Court contrasted the
nurses with insurance claims adjusters noting that the nurses’ work more closely resembled
“ordinary inspection work” consisting of comparing the information they were provided in the
authorization request to well-established industry standard guidelines. Second, the professional
exemption did not apply because the utilization review work performed by the case managers
could be and was in fact performed by licensed vocational nurses as well as registered nurses.
Accordingly, the utilization review nurse work did not require “specialized academic training
[necessary] for entrance into the profession.”
Salinas v. Commercial Interiors, Inc., 848 F.3d 125 (4th Cir. 2017)
Defendant, a general contracting company, subcontracted with a framing and drywall
installation company that employed plaintiffs. The district court granted summary judgment for
defendant, holding that it did not jointly employ plaintiffs because it had engaged in a “legitimate
contractor-subcontractor relationship.” Finding that courts’ reliance on common law agency
principles no longer coincides with Congress’s broad definition of “employee” under the FLSA,
the Fourth Circuit adopted a non-exhaustive collection of six factors to determine whether
putative employers constitute joint employers. These factors include: (1) whether the putative
joint employers jointly determine, share, or allocate power to direct, collect, or supervise the
worker directly or indirectly; (2) whether the putative joint employers directly or indirectly share
the power to hire, fire, or modify the working conditions of workers; (3) the degree or
permanency and duration of the relationship between the putative joint employers; (4) whether
one putative joint employer controls, is controlled by, or is under common control with the other
putative joint employer; (5) whether the work is performed on a premises owned or controlled by
one or more of the putative joint employers independently or in connection with one another; and
(6) whether the putative joint employers jointly determine, share, or allocate responsibility over
functions ordinarily carried out by an employer. The court reasoned that these factors help
refocus courts’ attentions on the relationship between putative joint employers, rather than the
relationship between an employee and putative employer. In applying this new test, the court
found that defendants were plaintiffs’ joint employers.
Hall v. DIRECTV, LLC, 846 F.3d 757 (4th Cir. 2017), cert. denied No. 16-1449 (U.S. Jan. 8,
2018)
Plaintiffs, satellite television technicians whose primary job duty was to install and repair
DIRECTV equipment, brought unpaid overtime claims under the FLSA and Maryland wage and
hour statutes. They argued that DirectTV along with DirectSat, an intermediary company that
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contracts with DirectTV as part of its “Provider Network” were their joint employers. DirectSat
acts as a “middle-manager” and contracts with smaller entities who contract with individual
technicians throughout the country. The district court granted the defendants’ motion to dismiss
by devising and applying a two-step inquiry requiring the plaintiffs to first show that they were
employees of each of the putative joint employer before reaching the joint employer question.
Remarkably, the district court identified other relevant considerations such as whether the
intermediary entities were undercapitalized and “merely charades” created by DirectTV that
followed every suggestion and payment decision made by DirectTV because if they were, then
DirectTV might be a joint employer. Adopting the Salinas court’s six factor test, the Fourth
Circuit found that the district court erred by inverting the analytical framework and considering
whether Plaintiffs qualified as employees “without first determining whether a joint employment
relationship existed” between DIRECTV, DirectSat, and Plaintiffs’ other putative joint
employers. According to the Fourth Circuit, “if a worker performs work for two or more entities
that are “not completely disassociated” with respect to that worker’s employment, 29 C.F.R. §
791.2(a), courts must aggregate the levers of influence over the key terms and conditions of the
worker’s employment exercised by all of the entities when determining whether the worker is an
“employee” within the meaning of the FLSA.” Moreover, the Circuit Court specifically rejected
the other considerations that the district court found relevant, concluding “the FLSA does not
require that an entity have unchecked—or even primary—authority over all—or even most—
aspects of a worker’s employment for the entity to qualify as a joint employer. Rather, the entity
must only play a role in establishing the key terms and conditions of the worker’s employment.
Sec’y U.S. Dep’t of Labor v. Am. Future Sys., Inc., 873 F.3d 420 (3d Cir. 2017), petition for
cert. docketed No. 17-995 (U.S. Jan. 18, 2018)
A business publication distributor changed its policy of providing two fifteen-minute paid
breaks per day to allowing employees to log off of their computers at any time. Defendant,
however, only paid sales representatives for time they were logged off of their computers if they
were logged off for less than ninety seconds. The Secretary brought an FLSA minimum wage
action, alleging that defendant unlawfully failed to compensate its sales representatives for
breaks of 20 minutes or less during which they are logged off of their computers and free of any
work-related duties. The district court denied defendant’s motion for summary judgment and
granted the Secretary’s motion for partial summary judgment. The district court followed the
Department of Labor’s rest break regulation, 29 C.F.R. § 785.18. The Third Circuit affirmed and
rejected defendant’s argument that its “flexible time” break policy was not covered by the FLSA
because it did not constitute “hours worked.” Instead, the Third Circuit granted Skidmore
deference to the DOL’s interpretation of 29 C.F.R. § 785.18 regarding paid rest breaks.
Specifically, the Court affirmed § 785.18, finding that this regulation rather than § 785.16
regarding relief from duty applied to defendant’s “flexible time” policy. The Court also rejected
defendant’s argument that § 785.18 requires an analysis regarding whether the break is intended
to benefit the employer or the employee, adopting a bright-line rule. Finally, the Court affirmed
the district court’s award of liquidated damages on the basis that defendant refused to waive its
attorney-client privilege to prove a good-faith defense.
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Opalinski v. Robert Half Int’l Inc., 677 Fed. Appx. 738 (3d Cir. 2017)
Following the employer’s Third Circuit victory reversing the district court’s decision to
allow this exempt misclassification case to proceed as a class arbitration, the two plaintiffs
sought review by the U.S. Supreme Court. Notwithstanding the Supreme Court’s prior
expressed interest in the issue raised in the Third Circuit’s decision--whether the court or an
arbitrator decides if an arbitration agreement calls for class arbitration--the employer defeated
plaintiffs’ attempt to obtain Supreme Court review. The case was then returned to the district
court for decision as to whether the parties’ arbitration agreement allowed class
arbitration. After extensive briefing, the district court agreed with Robert Half’s arguments and
ruled, contrary to a prior arbitrator’s decision, that plaintiffs could not pursue class arbitration
and were limited to arbitrating their individual claims. The plaintiffs again appealed the district
court’s decision to the Third Circuit, arguing that (1) an arbitrator should have decided whether
the arbitration agreement calls for class arbitration; (2) the district court erred in finding that the
agreement does not allow class arbitration; and (3) the National Labor Relations Act prevents
enforcement of arbitration agreements that do not permit class arbitration. On January 30, 2017,
the Third Circuit upheld the district court’s ruling. The Third Circuit accepted the employer’s
arguments that (1) the court, rather than an arbitrator, should decide if an arbitration agreement
calls for class arbitration; (2) the arbitration agreement cannot be read to allow class arbitration;
and (3) the plaintiffs had waived their argument that the National Labor Relations Act prevents
enforcement of arbitration agreements that do not permit class arbitration by not raising it to the
district court. The Third Circuit’s decision precludes the plaintiffs from proceeding as a class.
Plaintiffs again filed a petition for Supreme Court review, which remains pending at this date.
Wang v. Hearst Corp., 877 F.3d 69 (2d Cir. 2017)
Five participants in internship programs with defendant’s print magazines alleged that
they were deprived of wages in violation of the FLSA and NYLL. The Second Circuit affirmed
summary judgment for defendant, concluding that the unpaid interns were not employees. The
Court reaffirmed the “primary beneficiary” test Glatt v. Fox Searchlight Pictures, Inc., 811 F.3d
528, 536-537 (2d Cir. 2015) as a way to distinguish employees from bona fide interns. This test
provides the following seven considerations in analyzing unpaid internships:
“(1) The extent to which the intern and the employer clearly understand that there is no
expectation of compensation. Any promise of compensation, express or implied, suggests
that the intern is an employee—and vice versa;
(2) The extent to which the internship provides training that would be similar to that
which would be given in an educational environment, including the clinical and other
hands-on training provided by educational institutions;
(3) The extent to which the internship is tied to the intern's formal education program by
integrated coursework or the receipt of academic credit;
(4) The extent to which the internship accommodates the intern's academic commitments
by corresponding to the academic calendar;
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(5) The extent to which the internship's duration is limited to the period in which the
internship provides the intern with beneficial learning;
(6) The extent to which the intern's work complements, rather than displaces, the work of
paid employees while providing significant educational benefits to the intern; and
(7) The extent to which the intern and the employer understand that the internship is
conducted without entitlement to a paid job at the conclusion of the internship.”
In applying these factors to the facts in Wang, the Second Circuit found that all of the factors,
except for the sixth factor on displacement, favored defendant. With respect to the sixth factor,
the Court agreed with the lower court that plaintiffs completed some work regularly performed
by paid employees, but that this single factor alone was not dispositive. With respect to factors
one and seven, the Second Circuit agreed that the internship programs were specifically
described as unpaid internships for students. With respect to factors three and four, the Court
also agreed that the internships were clearly arranged to fit students’ academic calendar and
required academic credit as a prerequisite. In interpreting factor two, which was at dispute on
appeal, the Second Circuit emphasized that the key element of the intern relationship is “the
expectation of receiving educational or vocational benefits.” The Court rejected plaintiffs’
arguments that experience sitting in on marketing meetings should be discounted by the
assignment to “take meeting minutes,” and that “learning about photo shoots” should be
disregarded because the plaintiff already knew how to use a camera, because these activities are
within a broad understanding of “vocational benefits.”
b.

District Court Cases

Rodriguez, et al. v. Nike Retail Servs., Inc., 2017 U.S. Dist. LEXIS 147762 (N.D. Cal.
Sept. 12, 2017)
Plaintiffs, a group of employees, filed a collective action alleging that Defendant failed to
pay for all time spent waiting while for security inspections after they had clocked-out of work
and were exiting Defendant’s stores in violation of the FLSA. Defendant filed a motion for
summary judgment, arguing that the time spent checking bags was de minimis. The Court
granted Defendant’s motion. Defendant hired an expert to conduct a study of exit inspections,
which showed that the average inspection took no more than 16.5 seconds and that 60.5% of all
exits required zero wait time. Rather than submit contradictory evidence in response to Nike’s
700 hours of video, which the Court found to be representative of the class period, Plaintiffs
relied on an expert declaration to support his allegations. The Court found that Plaintiffs’
strategy was “misguided,” and it rejected Plaintiffs’ “attempt to equate this situation to a battle of
experts sufficient to deny summary judgment.” The Court held that “pointing out flaws in the
other side’s evidence,” was not the same as “offering any conflicting evidence for the jury to
consider at trial on the relevant claim or defense.” Evaluating Defendant’s evidence under the
de minimis defense, and recognizing that dairy periods of up to 10 minutes have been found to be
de minimis, the Court ruled that Plaintiffs failed to show that their off-the-clock exit time was
close to meeting that threshold. Although Plaintiffs pointed to testimony from three store
managers who estimated that some employees may have had a few inspections with higher waittimes, the Court found that wait-times of two or five minutes were loo trivial, irregular, and
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administratively difficult to capture. The Court also agreed that repositioning time clocks to the
front of the store so that employees could clock-out after the check was not required.
Accordingly, the Court granted Defendant’s motion for summary judgment.
Lawson v. Grubhub, Inc., 2017 U.S. Dist. LEXIS 106291 (N.D. Cal. July, 2017)
In Lawson, the court determined that a former Grubhub Inc. delivery driver was an
independent contractor and not Grubhub’s employee, in the first case of its kind against a “gig
economy” company that went to trial. The court found Grubhub did not control the plaintiff’s
work, did not supervise the plaintiff, tell him when to work, what kind of transportation to use, or
what routes to take.
Lawson worked for the company for four months but was blocked from Grubhub’s
smartphone app in 2016 for not making deliveries while he was signed on. Lawson claimed that
several factors established that he was an employee, including that the fact that delivery work
was critical to Grubhub’s business model and because he was paid a minimum hourly rate rather
than a per delivery fee. Grubhub argued it was a software development company, and not a food
delivery service, so workers like Lawson were not central to its business. Grubhub also said it
did not have control over its drivers.
Salazar v. McDonald’s Corp., 2017 U.S. Dist. LEXIS 9641 (N.D. Cal. Jan. 5, 2017)
Plaintiffs, a group of restaurant crew members at McDonald’s franchisees, brought a
putative class action alleging that Defendants—both the franchisees and McDonald’s Corp., the
franchisor (“McDonald’s”)—failed to pay them wages for all hours worked and denied them
overtime wages in violation of the California Labor Code. Previously, McDonald’s moved for
summary judgment on the ground that it did not jointly employ Plaintiffs. The Court granted the
motion in part, but allowed Plaintiffs to proceed with their claims against McDonald’s under an
ostensible agency theory. Plaintiffs subsequently filed a motion for class certification and
McDonald’s filed a motion to deny class certification and to strike Plaintiffs’ representative
claims under the Private Attorneys General Act (“PAGA”). The Court granted McDonald’s
motions and denied Plaintiffs’ motion. The Court stated that as a threshold matter, Plaintiffs
must show that their claims under the theory of ostensible agency were amenable to class-wide
treatment. McDonald’s argued that Plaintiffs could not satisfy Rule 23’s commonality or
predominance requirements. The Court observed that applicable case law authorities describe
three requirements necessary before recovery could be had against a principal for the act of an
ostensible agent, including: (i) the person dealing with the agent must do so with belief in the
agent’s authority and this belief must be a reasonable one: (ii) the belief must be generated by
some act or neglect of the principal sought to be charged; and (iii) the third person relying the
agent’s authority must not be guilty of negligence.” As to whether Plaintiffs had actual belief
that the franchise was an agent of McDonald’s, the Court found that the record showed that crew
members did not all receive the same orientation materials, see the same job training videos or
attend the same orientation sessions. Further, testimony of crew members demonstrated that
some class members understood that McDonald’s did not employ them, and some did not. Thus,
the Court opined that these differences precluded an inference of common belief among class
members. As to the second factor of a reasonable, non-negligent belief, the Court held that
Plaintiffs failed to show how reasonable belief can be established on a class-wide basis, because
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that belief depended upon information known or available to each individual party. As to the
reliance factor, the Court determined that whether each class member knew, or should have
known his or her employer, was necessarily an individual inquiry, and therefore could be
established through common questions. The Court concluded that Plaintiffs could not establish
commonality because individual inquiries would be required to establish liability under the
theory of ostensible agency and thereby denied Plaintiffs’ motion for class certification. The
Court also denied certification under Rule 23(b) because Plaintiffs failed to describe the
injunctive relief sought. Finally, the Court denied Plaintiffs’ motion for certification of their
proposed PAGA class because the class was unmanageable. The Court reasoned that although
Plaintiffs asserted claims on behalf of hourly, non-exempt, non-managerial workers, they offered
no easy way to identify those who actually might be aggrieved under the ostensible agency
theory. The Court opined that proposed class contained over 1,200 putative class members, all
of whom received different orientation, training, hiring documents, and had different
understandings of the franchise relationship. The Court thus ruled that Plaintiffs’ PAGA claims
were unmanageable and it struck the representative claims. Accordingly, the Court granted
McDonald’s motions and denied Plaintiffs’ motion.
Reyes, et al. v. Transamerica Life Ins. Co., et al., Case No. 2:15-cv-03452-DMG-FFM (C.D.
Cal.)
Transamerica Life Insurance won a five-day jury trial in a wage and hour case alleging
exempt misclassification, missed meal and rest periods, and unpaid overtime initially brought by
13 current and former employees. Through motion practice and mediation, eight plaintiffs were
dismissed before trial. At trial, a jury returned a unanimous verdict, finding Transamerica
proved that all of the remaining five plaintiffs were exempt under California law.
To establish estimates of actual time that the plaintiffs worked, in counter-point to their
claims, the defendant harmonized millions of data points gathered from several years of multiple
raw data sources. The data sources included keycard badge swipes, telephone logs, computer
program activity logs, sent e-mail logs, parking data, and even gym access. These data sources
allowed Transamerica to reconstruct every work day of each plaintiff to the most minute
detail. The data, visualized on daily timelines, revealed that employer’s liability could only be a
very small fraction of what the plaintiffs claimed to have worked, which allowed the defendant’s
trial team to undermine the plaintiffs’ overall credibility in front of the jury.
McEarchen v. Urban Outfitters, LLC, 2017 U.S. Dist. LEXIS 144203 (E.D.N.Y. Sept. 6, 2017)
Plaintiffs, a group of department managers (“DMs”), brought an action alleging that
Defendant violated federal and state wage laws by misclassifying them and other DMs as
managerial employees exempt from the laws’ requirement to pay premium wages for overtime
hours. The Court previously conditionally certified a collective action under the FLSA. After
discovery, Defendant sought to decertify the collective action, and the Magistrate Judge
recommended that the Court grant Defendant’s motion. On Rule 72 review, the Court agreed
that the collective action should be decertified, and adopted the Magistrate Judge’s report and
recommendation. The Court found that the record reflected significant variations among the
named and opt-in Plaintiffs, as to both the amount of exempt work they performed and the level
of managerial authority they exercised. The Court determined that the variations made it unduly
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difficult for Defendant to counter the claims against it using “representative” proof. Finally, the
Court held that the differences in various Plaintiffs’ duties and levels of authority would require
inefficient mini-trials for over a hundred claimants, such that a collective action would not
enhance fairness or procedural economy. Accordingly, the Court adopted the Magistrate Judge’s
report and recommendation decertifying the collective action.
Brown v. Barnes & Noble, Inc., 252 F. Supp. 3d 255 (S.D.N.Y. May 1, 2017)
Plaintiffs, a group of former managers, alleged that Defendant’s policies violated the
FLSA and the New York Labor Law (“NYLL”). Plaintiffs alleged that they, and others
similarly-situated, were misclassified as exempt, and they sought unpaid overtime and other pay.
Two months after filing the complaint, and before conducting any discovery, Plaintiffs moved
for conditional certification of their FLSA claim. Plaintiffs argued that because the café
managers had been uniformly classified as exempt, were all reclassified as non-exempt, work
under the same job description, and because Defendant maintained detailed policies, procedures,
and rules that control how the café managers, regardless of location, performed their work, that
all such managers were “similarly-situated” to the named Plaintiffs. The Magistrate Judge first
dispelled the three theories advanced by Plaintiffs to obtain conditional certification, including:
(i) that a uniform classification of exempt status standing alone, can satisfy the low threshold for
conditional certification under 29 U. S.C. § 216(b); (ii) that the employer’s reclassified of a
position from exempt to non-exempt showed that the position was uniformly misclassified
previously; and (iii) that a common job description means the position is the same everywhere.
As to the first contention, the Magistrate Judge held that a uniform classification of exempt status
was not sufficient, in and of itself, to establish the commonality required for conditional
certification. The Magistrate Judge stated that as to the second point, “there could be many
legitimate business reasons for an employer to reclassify employees.” On the third point, the
Magistrate Judge reasoned that “a common job description does not mean that conditional
certification is per se warranted in every case.” The Magistrate Judge determined that here, the
job description “is of little utility ... when, under Plaintiffs’ own theory of the case, [it] did not
accurately reflect the duties they personally performed.” The Magistrate Judge therefore held
that based on the evidence before the Court, she could not “infer that Defendant had de facto
policies of requiring all 1,100 café managers to perform non-exempt work based on the personal
experiences of the nine people who have joined this suit” and “nor can it infer such a policy from
general assertions” and “cookie-cutter declarations.” Accordingly, the Magistrate Judge found
that Plaintiffs failed to meet even the lenient standard for conditional certification, and denied
Plaintiff’s motion.
Gorczyca v. NVR., Inc., No. 13-CV-6315-L (W.D.N.Y. Dec. 2016)
The court granted summary judgment on behalf of NVR, Inc. and also severed the joint
claims. As a result, 130 individuals would have to pursue their own claims. Plaintiff was one of
approximately 130 current or former employees of NVR who jointly brought claims against
NVR alleging that they were denied overtime compensation required by the FLSA and the New
York Labor Law.
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Crawford, et al. v. Saks & Co., Case No. 2016 U.S. Dist. LEXIS 71805 (S.D. Tex. June, 2016)
The court granted summary judgment on behalf of Saks & Co. in a major lawsuit filed as
an alleged collective action by former sales associates. Plaintiffs sought certification of a
collective of all Saks’ non-exempt sales employees nationwide based on their theory that Saks
should be required to compensate them for all work breaks lasting 20 minutes or less. On June 2,
2016, the court granted Sak’s motion for summary judgment based on the defendant’s argument,
not previously accepted in the Fifth Circuit, that all of these employees were exempt from the
federal law’s overtime requirements as commissioned inside sales employees. As a result of that
ruling, the court also denied class certification in its entirety.
Leonard, et al. v. Delaware North Companies Sport Service, Inc., Case No. 4:15-cv-01356CDP (E.D. Mo.)
Delaware North secured an appellate victory before the Eighth Circuit. This case was
brought as a nationwide FLSA collective and Missouri class action against Delaware North,
whose subsidiary operates the concession stands at the St. Louis’ Cardinals Busch Stadium and a
minor league park in the western part of the state. The plaintiff alleged that he and others like
him had worked at a concession stand but were improperly classified as volunteers rather than as
employees. As a result, he claimed that he along with thousands of volunteers at venues
throughout the country were not paid the wages owed to them as employees. These allegations
directly challenged Delaware North’s practice of allowing volunteers of charitable organizations
to participate in Delaware North’s charitable fundraising program.
Delaware North successfully moved to compel Plaintiff to arbitrate his individual, noncollective and non-class claims pursuant to an arbitration agreement that Plaintiff signed in
connection with his volunteer activities. Accordingly, the court dismissed Plaintiff’s complaint.
c.

State Court

Wilson, et al. v. Farmers Insurance Exchange, Case No. B260729 (Cal. App. 2017)
Farmers defeated class certification on behalf of in this lawsuit brought by more than 600
commercial lines claims adjusters alleging that they were misclassified as overtime-exempt. In
May 2016, the California Court of Appeal upheld the trial court’s denial of class certification. In
December 2016, Farmers moved for summary judgment on the named plaintiffs’ individual
claims. On April 17, 2017, the court granted Defendant’s motion for summary judgment finding
that the undisputed facts demonstrated that plaintiffs’ job duties met all prongs of the
administrative exemption.
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ACCOMMODATING PUBLIC SAFETY WORKERS
I.

The (Basic) Legal Framework
A. The Americans with Disabilities Act
1.

A plaintiff seeking relief under the ADA must show:
a.
b.
c.

2.

he/she is disabled person as defined by the ADA,
he/she is qualified to perform the essential functions of his/her job
with or without reasonable accommodation, and
he/she suffered an adverse employment action because of his/her
disability. Americans with Disabilities Act of 1990, §102(a), 42
U.S.C.A. § 12112(a).

The ADA defines an “individual with a disability” as a person who has a
physical or mental impairment that substantially limits one or more major
life activities, has a record of such impairment, or is regarded as having
such an impairment.
a.

“major life activities” include, but are not limited, to seeing,
hearing, speaking, walking, breathing, caring for oneself, and
working

3.

A person is “qualified” if he/she meets the legitimate skill, experience,
education, or other requirements of a position and can perform the
essential functions of the position with or without a reasonable
accommodation.

4.

A “reasonable accommodation” is a modification or adjustment to the
work or the environment that will enable a qualified individual to perform
the essential functions of the job, and includes adjustments to ensure that a
qualified individual with a disability has the same rights and privileges on
the job as a non-disabled employee.

B. The Minnesota Human Rights Act
1.

Claims arising under the Minnesota Human Rights Act (MHRA) are
considered under the same analysis as claims arising under the ADA.
Americans with Disabilities Act of 1990, § 2 et seq., 42 U.S.C.A. § 12101
et seq.; Minn. Stat. Ann. § 363A.08(2).

2.

However, the MHRA defines a qualified individual as someone with a
“physical, sensory, or mental impairment which materially limits one or
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more major life activities”. Minn. Stat. § 363A.03, subd. 12. This standard
of a ‘material limitation’ is less stringent than the ADA standard of a
‘substantial limitation’. See Kammueller v. Loomis, Fargo & Co., 383 F.3d
779 (8th Cir. 2004).
II.

Accommodating Public Safety Workers: Case Law
A.

Reasonable Accommodation
1.

2.

An employer does not have to find an employee a different job where no
reasonable accommodation would allow him to perform the essential
functions of a police officer. Lang v. Maplewood, 574 N.W.2d 451 (1998):
Eldridge v. City of St. Paul, 809 F.Supp.2d. 1011 (2011).
a.

Lang was a long term employee who had been diagnosed with
depression and mixed personality disorder. He received psychiatric
treatment while continuing to work until 1995, when his doctor
concluded that he was no longer able to perform the duties of a
police officer. Shortly thereafter, a neurologist concluded that he had
a brain malformity, for which he underwent brain surgery. His
mental status improved after the surgery, but he was still unable to
perform the duties of a police officer.

b.

Lang sued under the MHRA, arguing that the city did not
reasonably accommodate him by offering him another position for
which he may have been qualified. Summary judgement was
granted in favor of the city, and Lang appealed.

c.

The court affirmed the summary judgement, noting that Lang did
not fall within the definition of a “qualified disabled person” because
he could not perform the essential function of the police officer
position even with a reasonable accommodation. The MHRA does
not require an employer to find an employee a different job as a
reasonable accommodation.

Light Duty as a Reasonable Accommodation
a.

“Reassignment of a disabled employee to a vacant light-duty
position is well established as a reasonable accommodation under the
ADA”, but an employer is not required to create a new light duty
position when none exists. Abram v. New York State Div. of Human
Rights, 896 N.Y.S.2d 764 (2010).
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b.

c.

The ADA requires an employer to restructure a position by
redistributing marginal functions which an individual cannot perform
due to a disability, but the employer is not required to reassign
essential functions to ‘lighten’ duty. Hoskins v. Oakland County
Sheriff’s Dept., 227 F.3d 719 (6th Cir. 2000).
i.

Hoskins was a correctional officer for Oakland County. She
received severe injuries after a horse fell on her, leaving her
with a decreased range of motion in her shoulders and chest.
Her disability prevented her from restraining inmates. No
light duty positions were available.

ii.

Hoskins requested that, as a reasonable accommodation, she
receive assistance from other deputies when it came to
restraining inmates. She argued that since it was the
department’s policy that deputies call for assistance when
restraining inmates, such assistance should be provided to her
as a reasonable accommodation.

iii.

The court disagreed, noting that the ADA does not require
employers to accommodate disabled employees by shifting
an essential job function onto others. (See also 29 C.F.R. pt.
1630, App. § 1630(o)).

Light duty is not required if there are other accommodations that are
also reasonable. Swanson v. Village of Flossmoor, Case No. 14-3309
(7th. Cir. 2015).
i.

Swanson was a detective for the village police department.
He suffered his first stroke in 2009. He took FMLA leave for
nearly three weeks until his doctor released him for part-time
work. He was allowed to work three days per week and take
two days of vacation, enabling him to receive a full
paycheck. After several more health issues, he resigned.

ii.

In 2011 he sued the Village alleging violations of Title VII
and the ADA. With regard to the ADA claim, he alleged that
the Village failed to make reasonable accommodations for
him when he returned to work after his first stroke. Swanson
requested light duty work but was told that there was no light
duty policy. He argued that the employer failed to engage in
the interactive process by refusing to consider a light duty
option.
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iii.

B.

The court affirmed the district court’s grant of summary
judgment in favor of the employer. Even if light duty was
Swanson’s preferred option, “the ADA does not entitle a
disabled employee the accommodation of his choice. Rather,
the law entitles him to a reasonable accommodation in view
of his limitations and his employer’s needs. Accordingly,
permitting an employee to use paid leave can constitute a
reasonable accommodation.”

Fitness for Duty
1.

Fitness for duty requirements must be job related and consistent with
business necessity.
a.

Employer’s practice of requiring all firefighters be fit for duty did
not result in disparate impact disability discrimination in violation of
MHRA for firefighter with leukemia. Jung v. City of Minneapolis,
187 F.Supp.3d 1034 (2016).
i.

Jung began working as a firefighter for the city in 1994. In
1999, she was promoted to fire captain. In 2003, she was
diagnosed with leukemia. Her doctor advised her against
returning to firefighting. The city offered her a position as a
staff captain hazmat inspector in 2007, which she accepted.

ii.

In 2011, when hazmat inspection responsibilities were re
moved from the fire department, Jung remained in the
department as a staff captain, performing personnel services,
fire inspections, and other duties. Following a reorganization
of the department in 2013, Jung was informed that she would
be transferred to fire suppression. In 2014, Jung sued the city,
alleging several claims, including disability discrimination in
violation of the MHRA.

iii.

Jung argued that the city had a practice of not reasonably
accommodating firefighters, and that its policy that all fire
fighters be able to work in fire suppression effectively forced
disabled firefighters out of employment. She also argued that
the policy made it impossible to return to work with
restrictions or to get an interactive process to consider
accommodations.

iv.

The court found that Jung’s disparate impact claim failed as a
matter of law. Even if she could assert a prima facie case of
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disparate impact, the city demonstrated that the policy was
job related and consistent with business necessity. “Being fit
for duty is properly regarded as an essential job function of
the position as firefighter.”
b.

2.

The ADA allows an employer to establish physical criteria in
determining fitness for duty, and if those criteria do not disqualify a
plaintiff from a broad class of jobs he/she will not be “substantially
limited” in one or more major life activities. Shipley v. City of
University City, 195 F.3d 1020 (1999).
i.

Shipley retired twice from his firefighter position, both times
due to disabling on-the-job injuries. He applied for
reinstatement with supporting letters from several doctors.
His application was denied due to the employer’s
non-specific concerns about his ability to perform the job.

ii.

“‘By its terms, the ADA allows employers to prefer some
physical attributes over others and to establish physical
criteria’ even if those criteria would substantially limit a
person’s employment opportunities if they were adopted by a
large number of employers.” Id. at 1023, citing Sutton v.
United Airlines, 527 U.S. 471 (1999).

Not being fit for duty is distinguishable from having a disability.
a.

Freaked out firefighter was frightened of fire, not disabled. City of
Houston v. Proler, 437 S.W.3d 529 (2014).
i.

Proler was a firefighter for the city. He was promoted to
captain and led a fire suppression crew.

ii.

In March of 2006, Proler was at the scene of a house fire and
was unable to put on his firefighting gear or take orders, and
had difficulty walking. He was taken to a hospital and
diagnosed with global transient amnesia. Another captain on
the scene stated that Proler did not seem to be aware of his
surroundings and appeared frightened. Shortly after the
incident, Proler was reassigned to the training academy. He
filed a grievance and was reinstated to a fire suppression
crew. The city appealed and Proler countersued for disability
discrimination under federal and state law. The court of
appeals reversed, in part. The case was appealed to the Texas
Supreme Court.
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C.

iii.

“Being unable to set aside the normal fear of entering a
burning building is not a mental impairment that substantially
limits a major life activity. In determining disability, the issue
is whether Proler was ‘unable to perform the variety of tasks
central to most people’s daily lives’, not whether he was ‘un
able to perform the tasks associated with [his] specific job.’”

iv.

The Court rejected Proler’s argument that he was regarded as
having a disability. Rather, Proler was perceived to be unable
to do his particular job as captain of a firefighting crew. “A
reluctance to charge into a burning building is not a mental
impairment at all; it is the normal human response.”

v.

“[T]he law prohibiting disability discrimination does not
protect every person who desires employment but lacks the
skills required to adequately perform the particular job.”

The Direct Threat Defense
1.

2.

The direct threat defense is an affirmative defense for which the employer
bears the burden of proof. EEOC v. Wal-Mart Stores, Inc., 477 F.3d 561
(8th Cir. 2007); Minn. Stat. §363A.25.
a.

A “direct threat” is a “significant risk of substantial harm to the
health or safety of the individual or others that cannot be
eliminated or reduced by reasonable accommodation.” 29 C.F.R.
§ 1630.2(r); Minn. Stat. §363A.25 (“...a disability which in the
circumstances and even with reasonable accommodation...poses a
serious threat to the disabled person or others.”)

b.

The Supreme Court requires an individualized direct threat
analysis that relies on “the best current medical or other objective
evidence” in order to “protect disabled individuals from
discrimination based on prejudice, stereotypes, or unfounded fear.”
Nunes v. Wal-Mart Stores, Inc., 164 F.3d 1243, 1248 (9th Cir.
1999) (citing Bragdon v. Abbott, 524 U.S. 624 (1998)). “Specific
factors to be considered include (1) the duration of risk, (2) the
nature and severity of potential harm, (3) the likelihood that the
potential harm will occur, and (4) the imminence of the potential
harm.” Id. See also 29 C.F.R. § 1630.2(r).

Post-Traumatic Stress Disorder (PTSD)
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a.

Officer’s PTSD posed a direct threat, entitled City to summary
judgement on plaintiff’s disability discrimination claims. Johnson
v. City of Blaine, 970 F.Supp.2d 893, 911 (2013).
i.

Johnson was hired as a patrol officer in 1993. In 1999, she
was the primary responding officer to a pedestrian accident
which resulted in the death of a 14-year old boy. She
responded to a second fatal pedestrian accident that occurred
a few days later. She the developed PTSD and depression and
took a short leave of absence.

ii.

The following year, Johnson responded to a homicide call
with another patrol officer. She administered first aid to the
victim, but the victim died at the scene. Johnson was left
alone with the body, which triggered her PTSD causing her
to have a ‘breakdown’ at the scene. She was unable to
continue performing her duties, and had to be driven back
to the station by another officer.

iii.

The PTSD and depression following the homicide call
caused Johnson to take an extended leave of absence.
During the leave, she was hospitalized for suicidal ideation.
She transitioned back to work in January of 2001.

iv.

In June of 2001, Johnson again exhibited symptoms of
PTSD and depression, including a statement at the firing
range that she had recent feelings of self-harm. She was
placed on a two-week leave of absence by the City.

v.

For the next five years, Johnson’s PTSD and depression
were under control and did not affect her ability to perform
her duties as a police officer. She was promoted to
detective in 2006.

vi.

In late 2006 and early 2007, Johnson was confronted with
the deaths of her coworker (who committed suicide), her
friend, the mother of a different friend, and her father. Her
marriage was also problematic at that time. In August of
2007, Johnson was hospitalized for depression and suicidal
ideation. She requested and received FMLA leave. She was
hospitalized intermittently for the next month. She
requested additional leave, and after a series of fitness for
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duty exams and negotiations between her union and the
City, Johnson eventually returned to work in early 2008.
vii.

In 2009, several complaints were made against Johnson,
involving misconduct, insubordination, and harassing
behavior toward supervisors and co-workers. In June of
that year, she was placed on administrative leave while a
criminal investigation into her conduct took place by an
outside agency. While on leave, she was again hospitalized
for her mental health issues and requested FMLA leave.
She submitted to another fitness for duty exam prior to her
return to work. In the meantime, she was charged
criminally for threats made against a city employee (the
threats were part of the reasons for the administrative leave
in June). In January of 2010, prior to the City taking any
action with regard to the results of the fitness for duty exam
or the criminal charges, Johnson resigned.

viii.

Johnson filed two discrimination charges with the EEOC,
one in 2008 and one in 2009. Both alleged discrimination
based on sex, retaliation, disability, and failure to
accommodate. In 2012, she sued the City claiming various
violations of the ADA, MHRA, Title VII, and the FMLA.

ix.

The court held that the fitness for duty report, issued by an
objective medical professional after a thorough and
individualized assessment, as well as Johnson’s extensive
history of suicidal ideation and the fact that her position
required her to be armed with a gun, supported the City’s
direct threat defense. It cited Burroughs v. City of
Springfield, 163 F.3d 505, 508 (8th Cir. 1998):
“[T]he risk of an armed patrol officer being unable
to function in an emergency situation is not a risk
we are prepared to force a police department to
accept. The inherent and substantial risk of serious
harm arising from such episodes, given the nature
of police work, is self-evident.”
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1. Use best practices to hire the best people.
a. Begin with the end in mind. S. Covey, The 7 Habits of Highly Effective
People.
i. Know thyself.
1. Organizational culture.
2. Organizational mission, vision, values.
3. Hire people who not only have (or can be taught) the
necessary skills to do the job, but who also fit the organization’s
values / culture.
ii. Know the job to be filled and use updated and accurate job
descriptions. See Appendix A. Many forms are available online; make
sure your source is reputable.
b. Know the protected classifications that must not be considered when
making hiring (or any job-related) decisions.
Minnesota Human Rights Act, Minn. Stat. § 363A.08:
Except when based on a bona fide occupational qualification, it is an
unfair employment practice for an employer, because of race, color,
creed, religion, national origin, sex, marital status, status with regard to
public assistance, familial status, membership or activity in a local
commission, disability, sexual orientation, or age to:
(1) refuse to hire …; or
(2) discharge an employee; or
(3) discriminate against a person with respect to … employment.
Similar laws include: Title VII of the Civil Rights Act of 1964, 29 U.S.C. § 2000e;
Equal Pay Act of 1963, 29 U.S.C. § 206(d); Age Discrimination in Employment
Act of 1967, 29 U.S.C § 621, et seq.; Americans with Disabilities Act, 42 U.S.C.
§ 12101, et seq.; Genetic Information Nondiscrimination Act, 42 U.S.C. §
2000ff-1, et seq.
c. Use care when conducting background checks.
i. Double check application and other screening materials and
procedures to make sure you have “banned the box.”
Minnesota’s “Ban the Box” law, Minn. Stat. § 364.021(a):
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A public or private employer may not inquire into or consider or
require disclosure of the criminal record or criminal history of an
applicant for employment until the applicant has been selected for
an interview by the employer or, if there is not an interview, before a
conditional offer of employment is made to the applicant.
ii. To the extent you are taking criminal history into account, make an
individualized assessment for each hire, which means considering:
1. The nature and gravity of the offense or conduct;
2. The time that has passed since the offense or conduct and/or
completion of the sentence; and
3. The nature of the job held or sought. Green v. Missouri Pacific
Railroad, 549 F.2d 1158 (8th Cir. 1977). See also EEOC’s
Enforcement Guidance on Consideration of Arrest and
Conviction Records in Employment Decisions Under Title VII of
the Civil Rights Act of 1964 (April 25, 2012).
iii. Don’t forget about the Fair Credit Reporting Act (“FCRA”), 15 U.S.C. §
1681.
1. If using third party to conduct a background checks on
candidates, the report is likely a “consumer report,” which
requires FCRA compliance.
2. FCRA compliance includes
a. Written disclosure to and permission from applicant.
b. Certification of you FCRA compliance to the vendor.
c. Pre-adverse action notice to applicant / employee.
d. Post-adverse action notice to applicant / employee.
3. See also Federal Trade Commission’s publication, Using
Consumer Reports: What Employers Need to Know.
d. Obtain employment authorization (I9 Compliance). “Federal law requires
that every employer who recruits, refers for a fee, or hires an individual for
employment in the U.S. must complete Form I-9, Employment Eligibility
Verification. Form I-9 will help you verify your employee's identity and
3

employment authorization.” United States Citizenship and Immigration
Services.
i. Obtain only approved eligibility documentation.
ii. Complete the I-9 form on time (within 3 business days of the date of
hire, which means the first day of work for pay).
iii. Use the correct (current) form.
1. Current version has been required for all employees hired since
September 18, 2017 and is valid through August 31, 2019.
Note: the prior version was also valid through August
31, 2019 so be sure to use the one with the 07/17/17
date in lower left-hand corner.
2. Download the correct form from USCIS.
2. Properly classify workers as employees unless they can truly be classified as an
“independent contractor.”
a. Resources
i. IRS
1. Publication Understanding Employee vs. Contractor
Designation: focus is on
a. behavioral control;
b. financial control; and
c. relationship and interaction between worker and
employer.
2. Use IRS Form SS-8 as a tool to assess employee / contractor.
ii. U.S. DOL
1. Fact Sheet No. 13: Focus is on the “economic realities” of the
relationship.
iii. MN Department of Revenue publication Independent Contractor or
Employee: focus is basically the same as the IRS’s.
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iv. Minn. Stat. § 181.173: establishes a nine-factor test applicable to
construction contractors.
b. The standards vary, but the common thread running through all of them is
control.
3. Keep your employee handbook or policy manual up to date, and implement one
if you do not have one.
a. MN CLE has good basic annotated template; forms from other reputable
sources are available.
i. Do not merely pirate a form from a colleague who is willing to share
or from a free on-line source (you get what you pay for).
ii. Have it reviewed by counsel.
b. Key Elements
i. EEO statement.
1. Identify the legally protected classifications.
2. Clearly and strongly state that discrimination, including
harassment, based on any legally protected classification is
against the law and is strictly prohibited.
Sample EEO statement: Employer is an equal
opportunity employer. This means that Employer will
make all decisions regarding a person’s employment
without regard to that person’s race, creed, color,
religion, sex, national origin, marital status, status with
regard to public assistance, disability, age,
membership on a local human rights commission,
sexual orientation, veteran status, familial status,
registration on the Minnesota Medical Cannabis
Registry, veteran status, or any other legallyprotected classification. Discrimination, harassment
and retaliation / reprisal based on any of these
classifications is unlawful. Therefore, employer strictly
prohibits discrimination, harassment and retaliation or
reprisal based on any of these protected
classifications. This policy applies to all decisions
regarding a person’s employment, including hiring,
assignments, compensation, promotion, discipline
and discharge. 5

ii. Anti-discrimination / harassment policy.
1. Definitions.
2. Examples.
3. Reporting mechanism (with multiple options).
4. Investigative / response process.
5. Sanctions.
6. Confidentiality language.
7. Non-retaliation language.
8. Dating issues. See Appendix B.
9. Application to electronic communications, social media, etc.
10. Anti-tolling clause in light of Pederson v City of Minneapolis
(Minn. 2017) (held: tolling provision of Minn. Stat. § 363A.28,
Subd. 3(b) applies to employer’s internal complaint/grievance
procedures when those procedures are a voluntary dispute
resolution process for claims under MHRA).

Sample Anti-Tolling Clause: The purpose of this policy
is to prevent unlawful discrimination and harassment
and to stop it if it does occur. This policy is not a
dispute resolution process; therefore, utilizing this
process does not toll any applicable statute of
limitations.

iii. At will employment statement & contractual disclaimers.
Sample at-will statement: Employment at Employer is
at-will, meaning that your employment is for no
particular duration, and either you or Employer may
end our employment relationship at any time, with or
without notice or cause.
6

Samplc
Sample contractual disclaimer: This Handbook is for
general informational purposes only, and it does not
form a contract between Employer and any
employee. Employer retains the discretion to add to,
delete, or modify any policy stated herein with or
without notice.
iv. If the handbook is a revised version of a prior handbook, include
language to revoke the old one.
Sample revocation clause: This handbook replaces
any and all prior handbooks and policies of
Employer, whether written or oral, and all such prior
policies are hereby rescinded.
v. Discipline policy
1. Performance Improvement Plans / Last Chance Agreements
are useful tool for documenting a performance issue and a
plan for resolving it.
2. Preserve discretion; do not jeopardize at-will status.
Sample preservation clause: Because every situation
is different, Employer retains the discretion to take the
steps it deems appropriate under the circumstances.
Therefore, Employer may skip or repeat certain steps
in the process, tailor other disciplinary action to fit the
situation and / or proceed to immediate discharge
from employment. Neither this policy nor any
application of it modifies the at-will employment
status of any employee.
vi. Time off policies (vacation, sick leave, PTO, bereavement, personal,
etc.). See §8 below.
vii. Employment status (exempt/non-exempt determinations, part-time /
full-time, etc.).
viii. Attendance expectations.
ix. Hours of work and breaks.
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1. General hours of operation / shifts.
2. Rest breaks & meal breaks. See §14 below.
x. Social media and technology policies.
xi. Expectations regarding workplace privacy, including the use of
company tech resources (email, phones, texting, etc.).
xii. Rights of nursing mothers per Minn. Stat. § 181.939.
Sample policy for nursing mothers: Unless it would unduly
disrupt operations, Employer will allow employees who are
nursing infant children to have adequate breaks and
privacy for purposes of expressing breast milk for the infant
child. The space provided to express milk will: be in close
proximity to the work area; be a room other than a
bathroom or toilet stall; be shielded from view; be free from
intrusion from coworkers and the public; and include access
to an electrical outlet. When the need arises, employees
should coordinate with her supervisor or the director of
human resources to arrange an acceptable space and
schedule. Whenever possible, employees are to express milk
within the break times specified in this handbook. The break
will be paid if it runs concurrently with a break that would
otherwise be paid.
xiii. Wage disclosure statement.
Note: Having such a statement is required by Minn. Stat. §
181.172, but the statute does not expressly say what this
notice must say. It only says, “An employer that provides an
employee handbook to its employees must include in the
handbook notice of employee rights and remedies under
this section.”
Sample wage disclosure policy: Employer complies with the
Minnesota law that prohibits restricting any employee’s right
to disclose his or her wages or retaliating against any
employee for disclosing his or her wages or discussing
another employee’s wages that were disclosed voluntarily.
However, the unauthorized access to another employee’s
private financial data is strictly prohibited. In addition, no
employee may, without the written consent of Employer,
disclose Employer’s proprietary information, trade secret
information, or information that is otherwise subject to a
legal privilege or protected
by law. If you have questions
8
about your compensation, Employer encourages you to
discuss it with your supervisor or the director of human
resources.

xiv. Check for out of date policies or policies that are not actually “the
way things work around here.”
c. Note posting requirements, even if handbooks or written policies are not
required. Don’t buy them.
i. Minnesota Department of Labor and Industry, Mandatory Workplace
Posters.
ii. EEOC’s “EEO is the Law" Poster.
iii. United States Department of Labor, Workplace Posters.
4. Anticipate how you want handle drug and alcohol issues so that you are not
scrambling to address them when the need arises.
a. Employers are not required to have a testing policy, but the Minnesota
Drug and Alcohol testing in the Workplace Act (“MDATWA”), Minn. Stat.
191.950, et seq., prohibits testing unless you have a policy, forms, consents,
etc., that comply with the law.
b. Employers may still prohibit use, consumption, possession and being under
the influence of illegal drugs and alcohol while on the job, using company
equipment or vehicles, etc. However, testing is prohibited without a
MDATWA-compliant policy and forms.
c. Assuming you have a MDATWA-compliant policy in place, have a preselected testing vendor arranged, and have the proper forms on hand for
use when the need to test arises.
d. Medical cannabis.
i. Legal in Minnesota.
1. Requires a person to get on the Registry.
2. Only certain conditions recognized for Rx (chronic pain and
PTSD recently added to the list).
ii. Employment Discrimination provisions, Minn. Stat. § 152.32, Subd. 3:
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(c) Unless a failure to do so would violate federal law or regulations or
cause an employer to lose a monetary or licensing-related benefit
under federal law or regulations, an employer may not discriminate
against a person in hiring, termination, or any term or condition of
employment, or otherwise penalize a person, if the discrimination is
based upon either of the following:
(1) the person's status as a patient enrolled in the registry
program under sections 152.22 to 152.37; or
(2) a patient's positive drug test for cannabis components or
metabolites, unless the patient used, possessed, or was
impaired by medical cannabis on the premises of the place of
employment or during the hours of employment.
(d) An employee who is required to undergo employer drug testing
pursuant to section 181.953 may present verification of enrollment in
the patient registry as part of the employee's explanation under
section 181.953, subdivision 6.
5. Eliminate overly restrictive confidentiality or other communication requirements
which infringe on NLRA rights and/or MN wage disclosure statute.
As noted by the National Labor Relations Board:
Employees who are not represented by a union also have rights under the
NLRA. Specifically, the National Labor Relations Board protects the rights of
employees to engage in “concerted activity”, which is when two or more
employees take action for their mutual aid or protection regarding terms
and conditions of employment. A single employee may also engage in
protected concerted activity if he or she is acting on the authority of other
employees, bringing group complaints to the employer’s attention, trying
to induce group action, or seeking to prepare for group action.
A few examples of protected concerted activities are:


Two or more employees addressing their employer about improving
their pay.



Two or more employees discussing work-related issues beyond pay, such
as safety concerns, with each other.



An employee speaking to an employer on behalf of one or more coworkers about improving workplace conditions.
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6. Use contracts when you intend to use them.
a. Inadvertent contracts / at-will waivers.
i. Poorly written employee handbooks.
1. Lack of contractual disclaimer and at-will employment
clauses.
2. Mandatory progressive discipline policies.
a. Samples of poorly written policies:
i. “If the need arises to take disciplinary action, the
follow steps will be taken…”.
ii. “When employer has concerns about an
employee’s performance, employer will give
employee a verbal warning, followed by a written
warning, and termination as a last resort.”
b. Watch for language that retains employer discretion as
to whether or not to apply progressive discipline, but
then obligates the employer to follow certain steps once
the process is started.
ii. Job offer letters that read like contracts
Sample Bad Offer Letter:
Dear X,
We are happy to offer you employment as CFO for our
company. Upon successful completion of your pre-employment
drug and alcohol test and background screening, your first day
of employment will be July 1, 2018. After successful completion
of your 90-day probationary period, we will be able to enjoy a
long and prosperous relationship together. Your salary during
your first year of employment will be $100,000.00 paid in roughly
equal bi-weekly installments per our customary payroll schedule.
You will also receive the benefits provided to similarly-situated
permanent full-time employees. To confirm your acceptance of
these terms, please sign below and return this letter to me by
June 1, 2018.
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iii. Performance Improvement Plans (PIP’s) or other corrective action
documents that assure continued employment for as long as certain
conditions are met or while the plan is in place.
b. Intentionally use contracts when they could be helpful.
i. Certain employees.
1. Executives and other key employees.
2. Employees with access to sensitive information.
ii. Whenever you want to make the terms / relationship more defined.
iii. Complexity and terms may vary depending on the nature of
employee and employment.
7. Protect intellectual property.
a. Non-Competes.
i. Generally, enforceable if needed to protect employer’s legitimate
business interests, supported by consideration, and reasonable in
terms of duration, geography and other restrictions.
ii. Can be very challenging to enforce in court, so use with caution.
b. Non-disclosure / confidentiality / trade secrets.
i. Trade secret protection exists without agreements per Minnesota
Uniform Trade Secrets Act, Minn. Stat. Chapt. 325C, and the federal
Defend Trade Secrets Act, 18 U.S.C. § 1836.
ii. Contracts can provide added protection, but some of same
challenges that apply to non-competes also apply.
c. Be consistent in use and enforcement; otherwise courts less likely to find
employer has a legitimate interest to protect.
d. Establish and follow policies and processes for recovering property / data
upon termination, especially electronic data that could be on flash drives,
external hard drives, personal devices, etc.
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8. Employers must allow time off (leave) for a wide variety of reasons.
a. Not all leave statutes apply to all employers or employees.
b. There are a myriad of state and federal laws that require employers to
provide time off for specified issues.
i. Family, pregnancy and health / medical issues.
1. Family and Medical Leave Act, 29 U.S.C. §§ 2601, et seq.
a. Not all employers are “covered,” and not all employees
are “eligible.”
b. Documentation and timing requirements are tricky.
c. Poster is required.
d. Policy must be included in employee handbook, or if
none, then to new employees upon hire.
2. Minnesota Pregnancy and Parenting Leave Act, Minn. Stat. §
181.941.
3. Leave for Adoptive Parents, Minn. Stat. § 181.92.
4. Minnesota Worker’s Compensation Act, Minn. Stat. Chapt. 176.
5. Care of Relatives, Minn. Stat. § 181.9413.
6. Bone Marrow and Organ Donor Leave, Minn. Stat. § 181.945;
Minn. Stat. § 181.9456.
7. Minnesota Time off for School Conferences and Activities Act,
Minn. Stat. § 181.9412.
8. Americans with Disabilities Act, 42 U.S.C. § 12101, et seq. and
Minnesota Human Rights Act, Minn. Stat. Chapt. 363A (when
time off is reasonable accommodation).
ii. Court proceedings.
1. Safety Leave, Minn. Stat. § 181.9413.
2. Court appearances by crime victims and witnesses, Minn. Stat.
§ 611A.036.
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3. Jury duty, Minn. Stat. § 593.50.
iii. Election / political reasons.
1. Time off to vote, Minn. Stat. § 204C.04.
2. Service as election judge, Minn. Stat. § 204B.19.
3. Serving in elected office, Minn. Stat. § .
4. Attendance at certain political meetings and conventions,
Minn. Stat. § 202A.135.
iv. Military reasons.
1. Uniformed Services Employment and Reemployment Rights
Act (USERRA), 38 U.S.C §§ 4301, et seq.
2. Exigency leave under FMLA, 29 U.S.C. § 2612(a)(1)(E).
3. Time off for employee who has a family member who serves in
the military and is killed or injured while on active duty, Minn.
Stat. § 181.947.
4. Attending certain military ceremonies, Minn. Stat. § 181.948.
5. Service in the Civil Air Patrol, Minn. Stat. § 181.946.
9. Recognize when the need to reasonably accommodate an employee may arise
and how to approach it.
a. Employee might raise the issue.
b. Employee might not raise the issue but is struggling.
i. Focus on the employee’s performance, not on what you may think
(or even know) may be happening in terms of the employee’s
health.
ii. When raising the issue with the employee, not the performance issue,
then ask if there is anything you, as the employer, can do to help the
employee be successful.
c. Be very open minded in terms of what sorts of accommodations may be
required.
14

i. Job modifications.
ii. Appliances / tools.
iii. Removal of barriers.
iv. Restructured hours.
v. Time off.
vi. Etc.
10. Returning an employee to work is not always as easy as it may seem.
a. Fitness for duty requirements.
i. FMLA (29 C.F.R. § 825.312).
1. Allowed when uniformly applied.
2. Employee’s duty to cooperate applies.
3. Only allowed to check employee’s SHC which necessitated
the leave.
4. Need for FFD certification must be noted in the designation
notice.
ii. ADA (29 C.F.R. § 1630.14).
1. OK if job-related and consistent with business necessity.
2. OK to inquire into employee’s ability to perform the essential
functions of her/his job.

Note: “100% recovered” requirements are ill-advised. Per the EEOC:
Employer policies that require employees on extended leave to be
100 percent healed or able to work without restrictions may deny
some employees reasonable accommodations that would enable
them to return to work.
11. Personnel Records Issues.
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a. Minnesota Personnel Records Act, Minn. Stat. §§ 181.960, et seq.
i. Applies to employers with 20 or more employees (does not apply to
the state or political subdivisions).
ii. Defines what a “personnel record” is and is not.
iii. Describes employees’ (and former employees’) rights to review,
request revisions, deletions and inclusion of personal statement in the
file.
iv. Outlines an employer’s response obligations.
b. Keep medical documentation separate.
c. Use a separate “supervisory” and / or “investigative” file when looking into
disciplinary.
d. Consider when to redact sensitive / personal information about others.
12. Let them Speak, Part 1: Whistleblower and Retaliation / Reprisal Issues.
a. Many employment-related laws include some form of anti-retaliation or
anti-reprisal component. See, e.g., MHRA, work comp laws, OSHA, Title VII,
etc.
b. Minnesota’s Whistleblower Act
i. Minn. Stat. § 181.932:
Prohibited action. An employer shall not discharge, discipline,
threaten, otherwise discriminate against, or penalize an employee
regarding the employee's compensation, terms, conditions, location,
or privileges of employment because:
(1) the employee, or a person acting on behalf of an employee, in
good faith, reports a violation, suspected violation, or planned
violation of any federal or state law or common law or rule adopted
pursuant to law to an employer or to any governmental body or law
enforcement official;
(2) the employee is requested by a public body or office to
participate in an investigation, hearing, inquiry;
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(3) the employee refuses an employer's order to perform an action
that the employee has an objective basis in fact to believe violates
any state or federal law or rule or regulation adopted pursuant to
law, and the employee informs the employer that the order is being
refused for that reason;
(4) the employee, in good faith, reports a situation in which the
quality of health care services provided by a health care facility,
organization, or health care provider violates a standard established
by federal or state law or a professionally recognized national clinical
or ethical standard and potentially places the public at risk of harm
… [provisions regarding certain public sector employees omitted].
ii. Friedlander v. Edwards Life Sciences (Minn. 2017).
1. Eliminated the need for an employee to prove that a report was
made to “expose an illegality.”
2. Made it easier for a plaintiff to prevail under the 2013
amendments to § 181.932 by ruling that an employee’s report is
made in “good faith” if it is “not knowingly false or made with
reckless disregard of the truth."
3. Reinforces need for employers to make sure that any adverse
action against an employee is for a legitimate business reason
and not because of a good faith report made under §181.932.
13. Let them Speak, Part 2: Politics at work.
a. The workplace is for work, so if political discussions become a distraction
from work, focus on the distraction, not the content.
b. Be wary of unlawfully discriminatory discussion that are disguised as
“political” discussions.
c. Be wary of “political” discussions that are really discussions about wages,
hours and /or other terms and conditions of employment, as those
discussions may be concerted activity protected by NLRA.
d. Foster a respectful workplace (again being aware of the NLRB’s dislike of
the term) where people can have healthy discussions.
14. Pay what the law requires.
a. Review workforce to make sure employees are properly classified as
exempt or non-exempt under the FLSA.
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i. Some employers mistakenly assume that they only need to satisfy the
“salary” test under the FLSA when assessing exemption issues; the
“duties” test must also be satisfied.
ii. Some employers mistakenly assume that an employee’s title
(manager, supervisor, administrator, etc.) matters more than it does.
iii. The DOL’s Wage and Hour Division publishes numerous “fact sheets”
that summarize these tests (see, e.g., Fact Sheet #17A: Exemption for
Executive, Administrative, Professional, Computer & Outside Sales
Employees Under the Fair Labor Standards Act (FLSA)).
iv. Periodically review actual work vs. job descriptions, as duties may
change.
b. Allow breaks required by law.
i. Reasonable paid break to use restroom for each four hour shift. Minn.
Stat. §177.253.
ii. Reasonable unpaid break to eat a meal for each eight hour shift.
Minn. Stat. § 177.254.
iii. U.S. DOL considers short breaks (5-20 minutes) to be compensable
work time, but meal breaks (30 minutes or more) to be not
compensable.
c. Do not withhold money from an employee’s paycheck for loss or damage
without written consent after the fact.
i. Minn. Stat. § 181.79, Subd. 1:
Deduction requirements. (a) No employer shall make any deduction,
directly or indirectly, from the wages due or earned by any
employee, who is not an independent contractor, for lost or stolen
property, damage to property, or to recover any other claimed
indebtedness running from employee to employer, unless the
employee, after the loss has occurred or the claimed indebtedness
has arisen, voluntarily authorizes the employer in writing to make the
deduction or unless the employee is held liable in a court of
competent jurisdiction for the loss or indebtedness. Such
authorization shall not be admissible as evidence in any civil or
criminal proceeding. Any authorization for a deduction shall set forth
the amount to be deducted from the employee's wages during
each pay period.
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(b) A deduction may not be in excess of the amount established by
law as subject to garnishment or execution on wages.
(c) Any agreement entered into between an employer and an
employee contrary to this section shall be void. This section shall not
apply to the following:
(1) in cases where a contrary provision in a collective
bargaining agreement exists;
(2) any rules established by an employer for employees who
are commissioned salespeople, where the rules are used for
purposes of discipline, by fine or otherwise, in cases where
errors or omissions in performing their duties exist; or
(3) in cases where an employee, prior to making a purchase or
loan from the employer, voluntarily authorizes in writing that
the cost of the purchase or loan shall be deducted from the
employee's wages, at regular intervals or upon termination of
employment.
ii. Observe local minimum wage rates.
1. Only Minneapolis has tried in Minnesota; ordinance being
challenged in court.
2. Some other major US cites have passed them (Chicago,
several in CA, DC, NYC).
15. Growing pains: Recognize that as a company grows, so do the number of laws
that apply. For example:
a. MHRA: All MN employers with one or more employees (except 15 or more
employees needed for “reasonable accommodation” requirement of
disability discrimination aspect of the law to apply). Minn. Stat. §§ 363A.03,
Subd. 43, 363A.08, Subd. 6.
b. State school and activities leave: 1 or more employees.
c. Title VII of the Civil Rights Act of 1964, 29 U.S.C. § 2000e, and related federal
laws: 15 or more employees.
d. State personnel records law, Minn. Stat. § 181.960, Subd. 3: 20 or more
employees.
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e. State pregnancy/parenting leave and care of relatives leave, Minn. Stat. §
181.940: 21 or more employees.
f. FMLA: 50 or more employees.
g. MN CLE’s annotated employee handbook as good summary of when
these various laws apply.
16. Recognize the risk of liability for acts of violence that may occur in the workplace.
a. Negligence theories apply (employer has duty to protect employees from
foreseeable harm)
i. Negligent retention
1. Duty owed a duty to exercise reasonable care in employer’s
retention of the employee in question;
2. Breach of duty by retaining without appropriate action an
employee who it knew or should have known was unfit for
duty;
3. Harm to plaintiff; and
4. Employer’s breach of duty is proximate cause of the plaintiff’s
injury.
ii. Negligent hiring – basically, same as negligent retention, only
knowlege of unfitness arises before the employee is hired.
b. Precautions will vary depending on the nature of the employment.
c. Suggestions:
i. Zero tolerance of workplace violence.
ii. Implement a safety plan.
iii. Do not ignore clues.
iv. Offer an EAP or other programs to help struggling employees.
v. Handle discipline & discharge with compassion and respect.
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17. Think of discipline as an opportunity to help an employee recognize and change
poor performance or behavior so that ultimately you get a “model” employee, or
you help that employee transition to a new position that better suits them and you
(either within or outside your organization).
a. Document the issue accurately and completely.
b. Describe the problem.
c. Describe the required change.
d. Set a timeline, but don’t alter at-will status. Sample: “Although we expect
you to achieve these goals within the next 90 days, this does not change
your at-will employment status.”
e. Do not use “verbal warnings.”
i. Verbal warnings exist only in someone’s memory.
ii. If a “verbal” warning is documented, it becomes a “written” warning,
so why call it a “verbal” warning?
iii. If something is significant enough to warrant a “warning,” why not
document it?
f. Do not ignore red flags that expose the employer to negligence claims,
including problems that escalate.
g. Make the tough decisions.
h. Identify Legitimate Business Reasons for Discipline.
i.

Be consistent.
i. Inconsistency = actual or perceived unfairness.
ii. Inconsistency weakens legitimate business reasons for the adverse
action.

18. Investigate complaints quickly and thoroughly.
a. Do not ignore a problem and hope that it goes away; it rarely does and will
probably get worse.
b. Legal obligation to prevent and end discrimination harassment is not met if
action is not taken.
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c. Delay can toll the statute of limitations (see §3.b.ii.10 regarding Pederson v
City of Minneapolis).
19. Try to never let a dismissal be a surprise, and handle the discharge with as much
compassion, dignity and respect as possible.
a. By having good communication about performance and / or other
disciplinary issues before dismissal, employees are less likely to react
negatively.
b. Be prepared to describe your legitimate business reasons for discharge.
i. But wait! Isn’t Minnesota is an “at-will” state so that I don’t have to
give a reason?
ii. Even in at-will setting, best practice is to be able to articulate a
legitimate business reason for the discharge.
1. Helps employee understand that it was not random at best or
unlawful at worst.
2. Lays foundation for defense of discrimination and other
wrongful discharge claims.
3. Employees have the right to request reasons for termination, so
be prepared to answer that question.
c. Be consistent in your explanation.
i. If termination is challenged, you want to offer LBR for the decision.
ii. Inconsistency in the explanation damages the credibility of the LBR
1. Saying one thing at the discharge meeting, another thing in
response to the employee’s request for reasons, then another
thing in the UIMN claim, and yet another thing in response to
the MDHR or EEOC charge, etc.
2. Being internally inconsistent (HR says one thing, supervisor says
another, owner says something else, etc.)
d. Have final paycheck ready to go
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i. Upon discharge, final pay is due immediately (within 24 hours of
employee’s demand). Minn. Stat. § 181.13(a).
ii. If a resignation, final pay is due at next regularly scheduled payday.
Minn. Stat. § 181.14, Subd. 1(a).
e. Responding to Reference Checks.
i. Keep to the bare minimum (dates of employment, positions held,
final rate of pay) unless employee consents to you saying more.
f. Loss of intellectual property.
i. Take any confidentiality or non-compete agreements into account.
ii. Remember how easy it may be for an employee to walk out the
door with a flash drive containing your data or to upload it to the
cloud.
20. Review insurance policies for possible employment practices coverage.
a. General liability policy alone probably does not cover employment
practices liability.
b. Not all EPLI policies are alike.
i. Some include defense costs in the limit.
ii. Types of covered claims will vary.
iii. Point at which insurance kicks in may vary (demand letter from
plaintiff’s attorney; agency charge; lawsuit; etc.)
c. Pre-coverage underwriting
i. Carrier might require an “audit” of employment practices & policies.
ii. Carrier might require changes in employment practices & policies
before agreeing to insure.
iii. Disclosure of known issues (can’t “crash your car today and insure it
tomorrow.”)
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Appendix A
SAMPLE JOB DESCRIPTION
Job Title: Office Manager
Reports to: CEO
FLSA Status: Exempt
JOB SUMMARY:
MAJOR AREAS OF ACCOUNTABILITY:
Financial Administration:
Human Resources:
Meetings:
Communication and Public Relations:
Other:

CRITICAL SKILLS/EXPERTISE:
Physical Involvement:
Intellectual Involvement:
Working Conditions:
Supervision of Other Employees:
MINIMUM QUALIFICATIONS:
Education:
Experience:
Special Knowledge or Skills:
Equipment, Machines, Tools, Electronic Devices, Software:
JOB OUTCOMES:
COMPENSATION:

This description describes the general nature and work expected of an individual assigned to
this position. Employees may be required to perform other job-related duties as requested by
their supervisor. All requirements are subject to the potential for reasonable accommodation.

24

Appendix B
SAMPLE OFFICE RELATIONSHIPS POLICY
Employer recognizes that consensual relationships sometimes exist between employees
which are, or have the potential of becoming, sexual in nature. Employer strongly
discourages such relationships, particularly those between a supervisor and subordinate
and those in which differences in age, background, or other characteristics of the two
individuals compromise the ability of either one to make an informed decision about
participating in the relationship. Employees who are in such relationships must disclose
them to the office manager. The following policies also apply with regard to such
relationships:
1. Employees are not prohibited from dating each other or having personal
relationships outside of work, but they also have an absolute right to say “NO”
if they do not want to start or continue such a relationship.
2. If you feel that you are being pressured to start or continue an unwelcomed
personal relationship with another employee, please report the situation to
your supervisor or the director of human resources.
3. If such a relationship develops between a supervisor and a subordinate, the
supervisor must disclose it to his or her supervisor or to the director of human
resources.
4. If such a relationship develops, Employer reserves the right to re-assign the
employees, change their job descriptions, eliminate any
supervisor/subordinate relationship that may exist, ask one or both of the
employees to leave the company and/or take whatever action Employer
deems necessary under the circumstances.
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ATTACHMENT 1
ICE I-9 Guidance

2

Office of Special Counsel for
Immigration-Related Unfair
Employment Practices

Guidance for Employers Conducting Internal
Employment Eligibility Verification Form I-9 Audits
This guidance is intended to help employers structure and implement internal audits in a manner consistent with
the employer sanctions and anti-discrimination provisions of the Immigration and Nationality Act (INA), as
amended 8 U.S.C. §§ 1324a, 1324b, and does not insulate employers from liability under either provision.
What is the appropriate purpose and scope of an internal audit of Form I-9?
While not required by law, an employer may conduct an internal audit of Forms I-9 to ensure ongoing
compliance with the employer sanctions provision of the INA. An employer may choose to review all Forms I9 or a sample of Forms I-9 selected based on neutral and non-discriminatory criteria. If a subset of Forms I-9 is
audited, the employer should consider carefully how it chooses Forms I-9 to be audited to avoid discriminatory
or retaliatory audits, or the perception of discriminatory or retaliatory audits. An employer should note that
penalties for violations of the employer sanctions provision and the anti-discrimination provision of the INA
may be imposed even if an internal audit has been performed.
What should an employer consider before conducting an internal Form I-9 audit?
Before conducting an audit, an employer should consider the purpose and scope of the audit and how it will
communicate information to employees, such as the reasons for the internal audit and what employees can
expect from the process. An employer should consider the process it will have for fielding questions or
concerns about the audit and how it will inform the employees of that process. The employer should consider
how it will document its communications with employees and how it will ensure consistent standards when
addressing any Form I-9 deficiencies revealed by the audit.
What can an employer do to avoid conducting internal audits that are discriminatory or retaliatory?
Internal audits should not be conducted on the basis of an employee’s citizenship status or national origin, or in
retaliation against any employee or employees for any reason. An employer should also consider whether the
audit is or could be perceived to be discriminatory or retaliatory based on its timing, scope, or selective nature.
What information should an employer communicate to its employees before and during an internal
audit?
It is recommended that an employer develop a transparent process for interacting with employees during any
internal audit. This includes informing the employees in writing that the employer will conduct an internal
audit of Forms I-9, explaining the scope and reason for the internal audit, and stating whether the internal audit
is independent of or in response to a government directive. When a deficiency is discovered in an employee’s
Form I-9, the employer should notify the affected employee, in private, of the specific deficiency. The
employer should provide the employee with copies of his or her Form I-9, any accompanying Form I-9
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documents, and any other documentation showing the alleged deficiency. If the employee is not proficient in
English, the employer should communicate in the appropriate language where possible. An employer should
also provide clear instructions for employees with questions or concerns related to the internal audit on how to
seek additional information from the employer to resolve their questions or concerns.
What is the procedure for correcting errors or omissions found on a Form I-9?
An employer may not correct errors or omissions in Section 1. If an employer discovers an error or omission in
Section 1 of an employee’s Form I-9, the employer should ask the employee to correct the error. The best way
to correct the error is to have the employee:
x draw a line through the incorrect information;
x enter the correct or omitted information; and
x initial and date the correction or omitted information.
Employees needing assistance to correct or enter omitted information in Section 1 can have a preparer and/or
translator help with the correction or omitted information. The employee, preparer, or translator should:
x draw a line through the incorrect information and enter the correct information or note the omitted
information;
x have the employee initial and date the correction or omitted information if able; and
x initial and date the correction or omitted information next to the employee’s initials.
If the preparer and/or translator who helped with a correction or noted omitted information completed the
preparer and/or translator certification block when the employee initially completed the Form I-9, he or she
should not complete the certification block again. If the preparer and/or translator did not previously complete
the preparer and/or translator certification block, he or she should:
x complete the certification block; or
x if the certification block was previously completed by a different preparer and/or translator:
o draw a line through the previous preparer and/or translator information; and
o enter the new preparer and/or translator information (and indicate “for corrections”).
If the employee is no longer working for the employer, the employer should attach to the existing form a signed
and dated statement identifying the error or omission and explain why corrections could not be made (e.g.,
because the employee no longer works for the employer).
An employer may only correct errors made in Section 2 or Section 3 of the Form I-9. The best way to correct
the form is to:
x draw a line through the incorrect information;
x enter the correct or omitted information; and
x initial and date the correction or omitted information.
An employer should not conceal any changes made on the Form I-9—for example, by erasing text or using
correction fluid, nor should the employer backdate the Form I-9.
An employer that made multiple errors in Section 2 or 3 of the form may redo the section(s) containing the
errors on a new Form I-9, and attach it to the previously completed form. An employer should attach an
explanation of the changes made to an existing Form I-9 or the reason a new Form I-9 was completed, and sign
and date the explanation.
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What should an employer do if an internal audit reveals that the wrong version of the Form I-9 was
completed?
As long as the Form I-9 documentation presented was acceptable under the Form I-9 rules that were current at
the time of hire, the employer may correct the error by stapling the outdated completed form to a blank current
version, and signing the current blank version noting why the current blank version is attached (e.g., wrong
edition was used at time of hire). As an alternative, the employer may draft an explanation and attach it to the
outdated completed Form I-9 explaining that the wrong form was filled out correctly and in good faith.
How should an employer determine during an internal audit whether documentation presented for
Section 2 of the Form I-9 met employment eligibility verification requirements?
Documentation presented for Section 2 of the Form I-9 is sufficient as long as the documentation was
acceptable under the requirements of the Form I-9 in effect at the time the Form I-9 was completed. As the lists
of acceptable documents have changed over the years, employers should not assume documentation in Section 2
of the Form I-9 is insufficient simply because it does not satisfy current Form I-9 rules or appear on the lists of
acceptable documents currently in effect.
What should an employer do when it discovers during an internal audit that (1) a Form I-9 for an
employee was not completed or is missing, or (2) an entire section on the Form I-9 was left blank?
If a Form I-9 was never completed or is missing, the current version of the Form I-9 should be completed as
soon as possible. If an original Form I-9 exists but either Section 1 or Section 2 was never completed, the
employee (for Section 1) or the employer (for Section 2) should complete the section as soon as possible. In
both scenarios, the employer should not backdate the form, but should clearly state the actual date employment
began in the certification portion of Section 2. The employer should attach a signed and dated explanation of
the corrective action taken.
May an employer complete new Forms I-9 for existing employees whose Forms I-9 do not contain
sufficient documentation to meet employment eligibility verification requirements?
Yes. When a Form I-9 does not reflect that the employee provided sufficient documentation upon hire or
reverification under Form I-9 rules current at the time of hire or reverification, an employer should ask the
employee to present documentation sufficient to meet the requirements of the current version of the Form I-9.
The employer should staple the completed and signed Section 2 or 3 of the current version of the Form I-9 to
the employee’s previous Form I-9, together with a signed and dated explanation of the corrective action taken.
The employer should not backdate the Form I-9. An employer must give an employee the option to present
acceptable documentation of the employee’s choice to bring the Form I-9 into compliance with the INA.
What should an employer do if an internal audit uncovers photocopies of Form I-9 documents that do not
appear to be genuine or to relate to the individual who presented them?
The standard for reviewing Form I-9 documentation during an internal audit does not change from the standard
applied during the initial employment eligibility verification process. An employer is required to accept
original Form I-9 documentation that reasonably appears to be genuine and to relate to the individual presenting
the documentation. If an employer subsequently concludes that a document does not appear to be genuine or to
relate to the person who presented it, the employer should address its concern with the employee and provide
the employee with the opportunity to choose a different document to present from the Lists of Acceptable
Documents. An employer may not conclude without foundation that a photocopy of an employee’s Form I-9
documentation is not genuine or does not relate to the individual. In the context of an internal audit, for an
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employer that has photocopied Form I-9 documentation, it should recognize that it may not be able to
definitively determine the genuineness of Form I-9 documentation based on photocopies of the documentation.
An employer should not request documentation from an employee solely because photocopies of documents are
unclear. Furthermore, an employer cannot use I-9 audits to discriminate against, retaliate against, and/or
intimidate employees and should not terminate employees, unless the employee cannot demonstrate identity
and/or work authorization.
May an employer request specific documents when correcting a Form I-9 as a result of an internal audit?
No. While an employer may specify that the particular document called into question by the internal audit may
not be used again for Form I-9 purposes, the employer should not request specific documents. The employee
should be permitted to present his or her choice of other documents, as long as they are acceptable for
employment eligibility verification purposes.
What should an employer participating in E-Verify do if it discovers through an internal audit that it did
not create E-Verify cases for all employees hired after the employer enrolled in E-Verify?
Unless an employer is a federal contractor with a federal contract that contains an E-Verify clause, it generally
cannot use E-Verify for existing employees. Thus, where the employer was enrolled in E-Verify but did not use
the system as a business practice, it should not go back and create cases for any employees hired during the time
there was deliberate non-use of E-Verify. However, if an employer learns that it inadvertently failed to create a
case in E-Verify, the employer should bring itself into compliance immediately by creating a case for the
employee. An employer should consult U.S. Citizenship and Immigration Services for further information at 1888-464-4218, or by e-mail at E-Verify@dhs.gov.
What should an employer participating in E-Verify do if it discovers during the internal audit that it
terminated an employee based on the receipt of a tentative nonconfirmation (TNC)?
E-Verify requires employers to provide employees with an opportunity to contest their TNCs and to allow
employees to work-without any delay or adverse action-while they are contesting their TNCs. An employer
that discovers that it took adverse action against an employee who contested his or her TNC should consider
taking corrective action, such as extending an offer of re-employment to the affected individual, or if corrective
action is not possible, documenting why the employer was unable to take corrective action. The failure to
provide employees with an opportunity to contest their TNCs and to work while contesting their TNCs violates
the E-Verify memorandum of understanding and may also constitute discrimination based on citizenship status
or national origin in violation of the anti-discrimination provision of the INA, depending on the facts of the
case.
May an employer require its existing employees to complete a new Form I-9 instead of conducting an
internal audit because many existing Forms I-9 appear to be deficient?
An employer is cautioned against obtaining new Forms I-9 from its existing employees (absent acquisition or
merger) without regard to whether a particular Form I-9 is deficient or without reason to believe that systematic
deficiencies in the employer’s employment eligibility verification process call the integrity of all previously
completed Forms I-9 into question. Without sufficient justification, requiring an existing employee to complete
a new Form I-9 may raise discrimination concerns. Where new Forms I-9 are completed for existing
employees, however, they should be stapled to the original Forms I-9, and not backdated. Finally, the same
discrimination, retaliation, and intimidation concerns implicated by conducting internal audits also apply to
obtaining new Forms I-9 from existing employees.
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What should an employer do if, when consulted about the results of the internal audit, an employee
admits that he or she is not work-authorized?
The employer sanctions provision of the INA makes it unlawful for a person or other entity, after hiring an alien
for employment, to continue to employ the alien knowing that the alien is, or has become, unauthorized for
employment. By regulation, “knowing” includes not only actual knowledge, but also knowledge which may be
fairly inferred through a notice of certain facts and circumstances that would lead a person, through the exercise
of reasonable care, to know about an individual’s unlawful employment status.
Must an employer always provide employees with a minimum of 90 days to provide Form I-9
documentation where alternative documentation is requested?
No. The employer sanctions provision of the INA makes it unlawful for a person or other entity, after hiring an
alien for employment, to continue to employ the alien knowing that the alien is, or has become, unauthorized
for employment. The employer should provide all employees who claim they are work-authorized with a
reasonable amount of time to address any deficiencies associated with their Forms I-9 and should not summarily
discharge employees without providing a process for resolving the discrepancy. The 90-day period set forth in
U.S. Department of Homeland Security Safe-Harbor Procedures for Employers Who Receive a No-Match
Letter, 72 Fed. Reg. 45611 (Aug. 15, 2007), was rescinded; the 90-day period is not a legally binding regulatory
requirement. An employer should recognize that some documents may take up to or more than 120 days to
obtain. The reasonableness of a timeframe should be determined on a case-by-case basis. Factors to consider
include, for example, the specific nature of the deficiency and the time required for alternative Form I-9
documentation to be obtained under the circumstances. In addition, all employees who are asked to present
alternative documentation should be given the choice of acceptable documents to present (they do not have to
use the same document used previously) and should not be treated differently based on perceived or actual
citizenship status or national origin. Some employees may not have the same document(s) in their possession
that they originally presented for the Form I-9, either because they have misplaced the document(s), their
immigration status has changed, the document has since expired, or for other reasons.
U.S. Immigration and Customs Enforcement (ICE) presumes that an employer has acted reasonably if it
takes appropriate actions to resolve the apparent employment of unauthorized employees within 10 days
of receiving a Notice of Suspect Documents letter. In the context of an internal audit, should an employer
also provide employees only 10 days to present acceptable alternative documentation?
No. The 10-day period is an ICE policy that applies solely when ICE has issued a Notice of Suspect
Documents letter. In these cases, ICE has already determined the employee at issue does not appear to be
presently work-authorized. This time period has no bearing on the amount of time an employer may provide its
employees to address discrepancies discovered through an internal audit. It is important to remember that the
employer sanctions provision of the INA states that it is unlawful to continue to employ an individual once the
employer has actual or constructive knowledge of the employee’s unauthorized employment status.
What should an employer do if the employee is unable to present acceptable documents within what the
employer has determined to be a reasonable amount of time?
An employer should consider the reasons for an employee’s inability to present acceptable documentation and
determine whether an extended period of time would be appropriate based on the particular circumstances on a
case-by-case basis. An employer should be sure to allow or disallow additional time based on objective nondiscriminatory and non-retaliatory criteria and without regard to an individual employee’s citizenship status or
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national origin. The employer should document the basis for its decision and continue to document the efforts
of the employee to obtain acceptable Form I-9 documentation.
Is an employer required to terminate employees who, as a result of the employer’s internal Form I-9
audit, disclose that they were previously not employment-authorized, even though they are currently
employment-authorized?
No. This is not required by law. In cases where an employee has worked without employment authorization or
with a false identity or fraudulent employment document(s), and the employee has subsequently presented
acceptable documentation(s) and is currently employment-authorized, the employment eligibility verification
provisions do not require termination of employment. An employer may continue to employ the employee
upon completion of a new Form I-9 noting the authorizing document(s), and should attach the new Form I-9 to
the previously completed Form I-9 together with a signed and dated explanation.
Should an employer use a third party auditor when conducting an internal Form I-9 audit?
An employer may delegate a third party to conduct an internal Form I-9 audit. However, an employer that
relies on third party auditors is not immune from penalties imposed for violating the employer sanctions
provision or the anti-discrimination provision of the INA. An employer remains liable for any violations
committed by the third party.
May an employer audit a particular employee’s Form I-9 in response to a tip that the employee is not
work-authorized?
An employer violates the employer sanctions provision of the INA if it continues to employ an employee with
actual or constructive knowledge that the employee is unauthorized to work. While tips concerning an
employee’s immigration status may lead to the discovery of an unauthorized employee, tips and leads should
not always be presumed to be credible. An employer is cautioned against responding to tips that have no indicia
of reliability, such as unsubstantiated, retaliatory, or anonymous tips. Heightened scrutiny of a particular
employee’s Form I-9 or the request for additional documentation from the employee based on unreliable tips
may be unlawful, particularly if the tip was made based upon retaliation, the employee’s national origin, or
perceived citizenship status.
Should an employer use the Social Security Number Verification Service (SSNVS) during an internal
audit?
No. According to the SSNVS Handbook, “SSA will verify [Social Security numbers] and names solely to
ensure that the records of current or former employees are correct for the purpose of completing Internal
Revenue Service (IRS) Form W-2 (Wage and Tax Statement),” handbook, page 4. Additionally, the SSNVS
handbook states that any notification about a mismatch makes no statement about an employee’s immigration
status. Rather, it simply indicates an error in either the employer’s records or SSA’s records and should not be
used as a basis to take adverse action against an employee. In other words, SSNVS is not intended to be used to
verify employment authorization in connection with the Form I-9 process. For further information about the
proper use of SSNVS, please see the SSNVS Handbook.
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January 8, 2018
On November 6, 1986, the enactment of the Immigration Reform and Control Act required employers to
verify the identity and employment eligibility of their employees and created criminal and civil sanctions
for employment related violations. Section 274A (b) of the Immigration and Nationality Act (INA), codified
in 8 U.S.C. § 1324a (b), requires employers to verify the identity and employment eligibility of all
individuals hired in the United States after November 6, 1986. 8 C.F.R. § 274a.2 designates the
Employment Eligibility Verification Form I-9 (Form I-9) as the means of documenting this verification.
Employers are required by law to maintain for inspection original Forms I-9 for all current employees. In
the case of former employees, retention of Forms I-9 are required for a period of at least three years from
the date of hire or for one year after the employee is no longer employed, whichever is longer.

Form I-9 Inspection Process

The administrative inspection process is initiated by the service of a Notice of Inspection (NOI) upon an
employer compelling the production of Forms I-9. By law, employers are provided with at least three
business days to produce the Forms I-9. Often, ICE will request the employer provide supporting
documentation, which may include a copy of the payroll, list of current employees, Articles of
Incorporation, and business licenses.
ICE agents or auditors then conduct an inspection of the Forms I-9 for compliance. When technical or
procedural violations are found, pursuant to INA §274A(b)(6)(B) (8 U.S.C. § 1324a(b)(6)(B)), an employer
is given ten business days to make corrections. An employer may receive a monetary fine for all
substantive and uncorrected technical violations. Employers determined to have knowingly hired or
continued to employ unauthorized workers under INA § 274A(a)(1)(a) or (a)(2) (8 U.S.C. § 1324a(a)(1)(a)
or (a)(2)) will be required to cease the unlawful activity, may be fined, and in certain situations may be
criminally prosecuted. Additionally, an employer found to have knowingly hired or continued to employ
unauthorized workers may be subject to debarment by ICE, meaning that the employer will be prevented
from participating in future federal contracts and from receiving other government benefits.
Monetary penalties for knowingly hire and continuing to employ violations range from $375 to $16,000 per
violation, with repeat offenders receiving penalties, at the higher end. Penalties for substantive violations,
which includes failing to produce a Form I-9, range from $110 to $1,100 per violation. In determining
penalty amounts, ICE considers five factors: the size of the business, good faith effort to comply,
seriousness of violation, whether the violation involved unauthorized workers, and history of previous
violations.
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ICE will notify the audited party, in writing, of the results of the inspection once completed. The following
are the most common notices:
• Notice of Inspection Results – also known as a "compliance letter," used to notify a business
that they were found to be in compliance.
• Notice of Suspect Documents – advises the employer that based on a review of the Forms I-9
and documentation submitted by the employee, ICE has determined that an employee is
unauthorized to work and advises the employer of the possible criminal and civil penalties for
continuing to employ that individual. ICE provides the employer and employee an opportunity to
present additional documentation to demonstrate work authorization if they believe the finding is
in error.
• Notice of Discrepancies – advises the employer that based on a review of the Forms I-9 and
documentation submitted by the employee, ICE has been unable to determine their work
eligibility. The employer should provide the employee with a copy of the notice, and give the
employee an opportunity to present ICE with additional documentation to establish their
employment eligibility.
• Notice of Technical or Procedural Failures – identifies technical violations identified during
the inspection and gives the employer ten business days to correct the forms. After ten business
days, uncorrected technical and procedural failures will become substantive violations.
• Warning Notice – issued in circumstances where substantive verification violations were
identified, but circumstances do not warrant a monetary penalty and there is the expectation of
future compliance by the employer.
• Notice of Intent to Fine (NIF) – may be issued for substantive, uncorrected technical, knowingly
hire and continuing to employ violations.
In instances where a NIF is served, charging documents will be provided specifying the violations
committed by the employer. The employer has the opportunity to either negotiate a settlement with ICE or
request a hearing before the Office of the Chief Administrative Hearing Officer (OCAHO) within 30 days of
receipt of the NIF. If the employer takes no action after receiving a NIF, ICE will issue a Final Order. If a
hearing is requested, OCAHO assigns the case to an Administrative Law Judge (ALJ), and sends all
parties a copy of a Notice of Hearing and government's complaint, thus setting the adjudicative process in
motion.
The Notice of Hearing spells out the procedural requirements for answering the complaint and the
potential consequences of failure to file a timely response. Many OCAHO cases never reach the
evidentiary hearing stage because the parties either reach a settlement, subject to the approval of the
ALJ, or the ALJ reaches a decision on the merits through dispositive prehearing rulings.

Determination of Recommended Fine
The cumulative recommended fine set forth in the NIF is determined by adding the amount derived from
the Knowing Hire / Continuing to Employ Fine Schedule (plus enhancement or mitigation) with the
amount derived from the Substantive / Uncorrected Technical Violations Fine Schedule (plus
enhancement or mitigation). Typically, the date of the violation shall be the date ICE conducted the Form
I-9 inspection and not the date the Form I-9 was completed by the employer.

Penalties
Penalties for Knowingly Hire / Continuing to Employ Violations
Employers determined to have knowingly hire or continuing to employ violations shall be required to
cease the unlawful activity and may be fined. The agent or auditor will divide the number of knowing hire
and continuing to employ violations by the number of employees for which a Form I-9 should have been
prepared to obtain a violation percentage. This percentage provides a base fine amount depending on
whether this is a First Tier (1st time violator), Second Tier (2nd time violator), or Third Tier (3rd or
subsequent time violator) case. The standard fine amount listed in the table relates to each knowing hire
and continuing to employ violation. The range of the three tiers of penalty amounts are as follows:
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Knowing Hire / Continuing to Employ Fine Schedule
(Effective for penalties assessed after January 27, 2017 whose associated violations
occurred after November 2, 2015)
Standard Fine Amount
Knowing Hire and Continuing to Employ
Violations

First Tier
$548 - $4,
384

Second Tier
$4,384 $10,957

Third Tier
$6,575 $21,916

0% – 9%

$548

$4,384

$6,575

10% – 19%

$1,140

$6,322

$8,547

20% – 29%

$1,754

$7,232

$11,177

30% – 39%

$2,411

$8,174

$13,807

40% – 49%

$3,069

$9,094

$16,568

50% or more

$3,726

$10,026

$19,242

Since the passage of IRCA in 1986, federal civil monetary penalties have been increased on two
occasions in 1999 and 2008 pursuant to the Federal Civil Penalties Inflation Act of 1990, as amended by
the Debt Collection Improvement Act of 1996. These adjustments are designed to account for inflation in
the calculation of civil monetary penalties and are determined by a non-discretionary, statutory formula.
(See 73 FR 10130 (February 26, 2008)

Penalties for Substantive and Uncorrected Technical Violations
The agent or auditor will divide the number of violations by the number of employees for which a Form I-9
should have been prepared to obtain a violation percentage. This percentage provides a base fine
amount depending on whether this is a first offense, second offense, or a third or more offense. The
standard fine amount listed in the table relates to each Form I-9 with violations. The range of the three
tiers penalty amounts are as follows:

Substantive / Uncorrected Technical Violation Fine Schedule
(Effective for penalties assessed after January 27, 2017 whose associated violations
occurred after November 2, 2015)
Standard Fine Amount
Substantive Verification Violations

1st Offense
$220 - $2,191

2nd Offense
$220 - $2,191

3rd Offense +
$220 - $2,191

0% – 9%

$220

$1,096

$2,191

10% – 19%

$548

$1,315

$2,191

20% – 29%

$876

$1,534

$2,191

30% – 39%

$1,205

$1,753

$2,191

40% – 49%

$1,534

$1,972

$2,191

50% or more

$1,862

$2,191

$2,191

Enhancement Matrix
The following matrix will be used to enhance or mitigate the recommended fine contained on the Notice of
Intent to Fine. (Id.)
Enhancement Matrix
Factor

Aggravating

Mitigating

Neutral

Business size

+ 5%

- 5%

+/- 0%

https://www.ice.gov/factsheets/i9-inspection
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Factor

Aggravating

Mitigating

Neutral

Good faith

+ 5%

- 5%

+/- 0%

Seriousness

+ 5%

- 5%

+/- 0%

Unauthorized Aliens

+ 5%

- 5%

+/- 0%

History

+ 5%

- 5%

+/- 0%

Cumulative Adjustment

+ 25%

- 25%

+/- 0%

Last Reviewed/Updated: 01/08/2018
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Homeland Security Investigations
Office of the Special Agent in Charge St. Paul

u.s.

Department of Homeland Security
B.H. Whipple Federal Building
I Federal Drive, Suite 1340
Fort Snelling, MN 55111

HOllIe land

Security

NOTICE OF TECHNICAL OR PROCEDURAL FAILURES

Dear
On
, U.S. Immigration and Customs Enforcement, Homeland Security
Investigations (HSI) personnel inspected the Employment Eligibility Verification Forms 1-9
(Form 1-9) of
and the requirements of Section 274A of the Immigration and
Nationality Act (INA), as amended, were discussed. At that time, Forms 1-9 were presented for
inspection. During the inspection of the Forms 1-9 presented, technical or procedural failures to
meet the employment eligibility verification requirements of Section 274A(b) of the INA were
discovered. Pursuant to Section 274A(b)(6) of the INA, these technical or procedural failures are
considered violations of Section 274A(b) of the INA if they remain uncorrected.
Note: Additional failures to meet the employment eligibility verification requirements of Section
274A(b) of the INA may have been discovered. These failures are not included in this letter and
may result in the issuance of a Notice of Intent to Fine. If a Notice of Intent to Fine is issued, it
will be served separately from this notification.
This letter and accompanying documents are to notify
of the technical or
procedural failures identified and to provide
a period of not less than ten
business days within which to correct these failures. Enclosed are copies of
Forms 1-9 that
contain technical or procedural failures. The technical or procedural failures found on each
Form 1-9 have been highlighted. They include one or more of the following technical or
procedural failures:
Use of the Spanish version of the Form 1-9 except in Puerto Rico
Failure to use the current version of the Form 1-9 at the time of hire

Employee's maiden name or other names used, address or birth date are missing in Section
1

No Alien Registration Number next to the phrase in Section 1, "A Lawful Permanent
Resident" where the number is listed in Sections 2 or 3 of the Form 1-9 (or on a document
retained with the Form 1-9 and presented at the time of inspection with the Form 1-9)
No Alien Registration NumberlUSCIS-Number or Form 1-94 Admission Number, or if
applicable, the Foreign Passport Number and Country of Issuance, and the employment
authorization expiration date field on the line next to "An alien authorized to work" where
the numbers are provided in Section 2 or 3 of the Form 1-9 (or a legible copy of the
presented document(s) is retained with and presented at the time of inspection with the
Form 1-9)
Employee attestation date missing in Section 1
Failure to date employee attestation in Section 1 at the time of hire
Name, address or signature of the preparer and/or translator missing in Section 1 [if
applicable]
No date in the preparer and/or translator certification box in Section 1
Employee's complete name missing at the top of Section 2
Failure to note "individual under age 18" in Column B for employees under the age of 18
presenting only a List C document
Failure to note "special placement" in Column B for employees with a disability presenting
only a List C document
No document identification number of a List A, or List Band C document in Section 2
where a copy of the document(s) is retained with the Form 1-9 and presented at the time of
inspection
No document expiration date of a List A, or List Band C document in Section 2 where a
copy of the document(s) is retained with the Form 1-9 and presented at the time of
inspection
Employer's or authorized representative's title, business name, or address missing in
Section 2
Employee's first day of employment is missing in Section 2

No employer attestation date in Section 2
No document expiration date of a List A or List C document in Section 3 where a copy of
the document( s) is retained with the Form 1-9 and presented at the time of inspection
Failure to provide the date of rehire in Section 3
New name missing in Section 3
An employer may not correct errors or omissions in Section 1 of the Form 1-9. If an employer
discovers an error or omission in Section 1 of an employee's Form 1-9, the employer should ask
the employee to correct the error. An employer may only correct errors or omissions made in
Section 2 or Section 3 of the Form 1-9. Corrections of the noted failures must be made directly
on the Form 1-9 and initial and date the corrections. A written explanation must be provided for
corrections that cannot reasonably be made (e.g., information unavailable, individual's
employment terminated). Again, verification failures that are not technical or procedural have
not been highlighted on the Forms 1-9 accompanying this letter.
being provided until
to correct the highlighted
failures on the accompanying Forms 1-9. Within one week of this date, HSI will make
arrangements to review these forms to ensure that the noted failures have been corrected. Be
aware that any uncorrected technical or procedural failures may result in the issuance of a Notice
of Intent to Fine.
If you have any questions regarding this letter or your requirements under the law, please contact
Auditor
at
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U.S. Department of Homeland Security
U.S. Immigration and Customs Enforcement
Office of Chief Counsel

1 Federal Drive, suite 1800
Fort Snelling, MN 55111
Tel: 612-843-8941 Fax 612-843-8961

Re:
(File No.

)

Dear Sir/Madam:
Enclosed is the Notice of Intent to Fine in the amount of
, which has been issued for the
violations of the employer sanctions provisions of the Immigration Reform and Control Act, Pub.L.
99-603, 100 Stat. 3359 (1986) (Immigration Reform Act).
The Immigration Reform Act was enacted to remove the magnet of employment attracting
unauthorized aliens by changing the hiring practices of employers to ensure only individuals
authorized to work in the United States are hired by employers. The Immigration Reform Act
imposes criminal and civil penalties upon employers who hire, recruit, or continue to employ aliens
not authorized to work in the United States. Essential to the enforcement of this provision of law is
the requirement that each employer complete an Employment Eligibility Verification Form (Form 19). This Form 1-9 must show that the employer has verified that each employee is authorized to
work in the United States by examining certain specified documents which establish the employee's
identity and evidence the employee's authorization to work. Failure to properly complete the Form
1-9 leads to the imposition of fines.
In assessing a fine for the violations of the Immigration Reform Act discovered at your business, we
have taken into account several factors including the size of your business, your effort to comply
with the law, and the absence or presence of evidence of any previous violations by your business at
the time of these violations.
Violations of the Immigration Reform Act carry fines as high as $4,384.00 for each instance of
knowingly hiring or knowingly continuing to employ an alien not authorized to work in the United
States, and $2,191.00 for each instance of failing to properly complete the Form 1-9 on an
employee. An employer who engages in a pattern and practice of hiring aliens not authorized to
work in the United States, may face criminal penalties, including imprisonment for up to six (6)
months.
If you wish to demand a hearing on this fine, you must file with the United States Department

of Homeland Security, Immigration and Customs Enforcement, a written request for a
hearing within thirty (30) days from the date of service of this Notice of Intent to Fine.

Further details about your right to a hearing are given in the Notice of Intent to Fine. If you request
a hearing, it shall be a formal proceeding conducted in accordance with Section 274A of the
Immigration and Nationality Act and 28 C.F.R. § 68.1 et seq.

You may also resolve this matter without going to a formal hearing. If you choose this option, upon
the passage of thirty (30) days from the date of service of the enclosed Notice ofIntent to Fine, you
will be served with a Final Order providing you further information on payment procedure,
including the method of payment and the address to which the payment should be sent.
If you should wish to discuss this fine or to bring any matter to our attention, you may phone me at
the number listed below. Again, be advised, that the only way to request a hearing is to submit
a written request as mentioned above.
Sincerely,

X
Signed by:

Direct Phone:
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DEPARTMENT OF HOMELAND SECURITY

U.S. Immigration and Customs Enforcement
NOTICE OF INTENT TO FINE PURSUANT TO SECTION 274A
OF THE IMMIGRATION AND NATIONALITY ACT
United States of America

Office Address 1 Federal

Dr.

Fort Snelling, MN 55111
File Number

In the matter of (Respondent):

Address (Street Number and Name, City, State, and Zip Code)

Upon inquiry conducted by U.S. Immigration and Customs Enforcement (ICE), it is alleged that:
See attachments.

Upon the basis of the foregoing allegations, it is charged that you are in violation of the following provisions(s)
of law:

Wherefore, pursuant to Section 274A of the Immigration and Nationality Act and Part 274a, Title 8, Code of Federal
Regulations, it
e intention of ICE to order you to pay a fine in the amount of $
Signature of

Name

Counselor Designee

ounselor Designee

Title of Chief Counselor Designee

Title of Issuing Officer

Date

Date

ICE Form 1-763 (Page 1 of 2) (05/10)

I.

You have the right to contest this Notice. If you desire to contest this Notice, you must:
1. Submit a written request for a hearing before an administrative law judge within 30 days from the service of
this Notice. The hearing will be conducted pursuant to Title 5, United States Code, Sections 554 - 557.
2. Submit the written request for a hearing either in person or by certified mail to the following address:
Office of Chief Counsel
DHS/ICE/OPLA/OCC/SPM
1 Federal Drive, Suite 1800
Fort Snelling, MN 55111

II.

You may submit to ICE a written answer responding to each allegation listed in this Notice either in person or by
certified mail, at the above address.

III.

If a written request for a hearing is not received on a timely basis, ICE will issue a final and unappealable order in
45 days directing you to pay a fine in the amount specified in this Notice. If the charge specifies violation(s) of
subsection 274A(a)(1)(A) or subsection 274A(a)(2) of the Immigration and Nationality Act, the order will also
require that you cease and desist from such violation(s).

IV. You have a right to representation by counsel of your choice at no expense to the U.S. Government.
V.

Small entities may direct comments about regulatory and/or enforcement actions to the Small Business
Administration's (SBA) Office of the National Ombudsman via the Internet (www.sba.gov/ombudsman); email
(Ombudsman@sba.gov); telephone (1-888-REG-FAIR); or mail (SBA Office of the National Ombudsman, 409
Third St., SW, Washington, DC 20416). The National Ombudsman process has no effect on your rights or
obligations under the procedures of the agency on which you are commenting. You must still comply with all of
that agency's processes and procedures.

VI. Any statement given may be used against you in these proceedings.

Certificate of Service
Served by (print name)
Date served
Method of service

o_1Il

_

Person or entity served
Place of service
Signature of employee or officer

ICE Form 1-763 (Page 2 of 2) (05/10)

COUNT I
FAILED TO PREPARE AND/OR PRESENT THE EMPLOYMENT ELIGIBILITY
VERIFICATION FORM (FORM 1-9)

A. The Respondent hired the following individual for employment in the United States:

B. The Respondent hired the individuals listed in paragraph A after

;

C. The Respondent failed to ensure that the individuals listed in paragraph A properly
completed Section 1 of the Employment Eligibility Verification Form (Form 1-9); and/or
D. The Respondent failed to properly complete Section 2 or Section 3 of the Form 1-9 for the
individuals listed in paragraph A.

WHEREFORE, it is charged that the Respondent is in violation of § 274A(a)(1)(B) of the
Immigration and Nationality Act, 8 U.S.C. § 1324a(a)(1)(B), which renders it unlawful, after
November 6, 1986, for a person or entity to hire, for employment in the United States, an
individual without complying with the requirements of § 274A(b) of the Immigration and
Nationality Act, 8 U.S.C. § 1324a(b).
The penalty for this Count is a civil money penalty of $
individuals listed in paragraph A.
The total penalty for this Count is a civil money penalty of$

1

for each violation relating to the

.

COUNT II
FAILED TO ENSURE THAT EMPLOYEE PROPERLY COMPLETED
SECTION 1 AND/OR FAILED TO PROPERLY COMPLETE SECTION 2 OR 3 OF THE
EMPLOYMENT ELIGIBILITY VERIFICATION FORM (FORM 1-9)
(SUBSTANTIVE PAPERWORK VIOLATIONS)
A. The Respondent hired the following individual for employment in the United States:

B. The Respondent hired the individual listed in paragraph A after

; and

C. The Respondent failed to prepare and/or present the Employment Eligibility Verification
Form (Form 1-9) for the individual listed in paragraph A after being requested to do so by an
authorized agency of the United States.

Law Enforcement

Sensitive - For Official Use Only

it is charged that the Respondent is in violation of § 274A(a)(I)(B) of the
Immigration and Nationality Act, 8 U.S.C. § 1324a(a)(I)(B), which renders it unlawful, after
November 6, 1986, for a person or entity to hire, for employment in the United States, an
individual without complying with the requirements of § 274A(b) of the Immigration and
Nationality Act, 8 U.S.C. § 1324a(b).
WHEREFORE,

The penalty for this Count is a civil money penalty of $
individuals listed in paragraph A.
The total penalty for this Count is a civil money penalty of $

2

for each violation relating to the

.
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I-9 Basics:
Employer and Employee Obligations
• Employers must use the Form I-9 Employment
Eligibility issued by the U.S. Citizenship and
Immigration Services to establish the identity and
employment eligibility of all employees hired after
November 6, 1986.
• The Form I-9 is required for both citizen and noncitizen employees, but is not required for contractors.
• The employee must complete Section 1 and the
employer must complete Section 2.
• Employers must use the current version of the Form
I-9, its Instructions and List of Acceptable Documents,
which can be accessed directly from the USCIS
website: http://www.uscis.gov/I-9
• Form I-9 instructions must be available to the
employee during the completion of the form.
• The Form I-9 requires the employee to provide original
documentation to establish identity and employment
eligibility.

Additional I-9 Resources

• The employee has complete discretion
on what document or combination
of documents to choose from to
complete the Form I-9, provided that
the documentation is consistent with
the List of Acceptable Documents.
• The completed form is not submitted
to the government, but is kept on file
by the employer.
• Employers may choose to copy or
scan documents employees present in
completing I-9s, but the same practice
should be followed for all new hires.
• E-Verify employers must keep copies
of U.S. Passports and Passport Cards,
Permanent Resident and Employment
Authorization Cards. Consult the
E-Verify User Guide.

• Employers should also download and use the regularly
updated USCIS I-9 Handbook for Employers (M-274),
available free of charge at http://www.USCIS.gov/I-9.
• Employers can also access additional government
updates, training tools, and guidance from USCIS I-9
Central: http://www.uscis.gov/i-9-central
• Employers must be aware of the federal protections
to employees that make it unlawful to require a person
to produce a particular document or to treat groups
of workers differently based on appearance or other
factors. More information on keeping the I-9 process
free of immigration-related unfair employment practices
is available from the U.S. Dept. of Justice, Immigration
and Employee Rights Section (IER): http://www.
justice.gov/crt/overview-immigrant-and-employeerights-section
• Employers must be aware of administrative fines and
penalties associated with I-9 violations. Information
about violations, fines, and penalties and I-9
enforcement initiatives can be found at https://www.
uscis.gov/i-9-central/penalties

Quality Control Checklist
for Section 1 of Form I-9
1

The employee must provide a middle initial and other
last names used. If not applicable, “N/A” must be
entered.

2

SSN is optional unless the employer is an E-Verify user.

3

It is OPTIONAL for the employee to provide his or her
email address and telephone number.

4

The employee must clearly mark one of the
4 status boxes.
Note: If not, it is the employer’s obligation to make sure
the employee does so. If the employee has questions the
Instructions to the Form I-9 provide definitions.

5

If the employee has marked the ‘Alien Authorized to
Work’ box, the employee must enter an expiration date
(if applicable), a USCIS/Alien Number, I-94 admission
number, or foreign passport number and country of
issuance.

6

The employee must sign and date the form in the
correct area.
Employee must sign in Section 1 even if a translator or
preparer assisted in the completion of form, and in such
case, it is the translator or preparer who must complete all
items in the area at the very bottom portion of Section 1.

1
2

3

4

5
6

HELPFUL TIP: Because the employer is liable for all
information provided on the I-9, the employer should review
Section 1 after the employee completes it to ensure it is
properly completed and if necessary have the employee make
corrections at that time.
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4 I-9 Best Practices Checklists
Recordkeeping

Document Essentials

I-9 records should be kept
separate and segregated
from personnel files and other
employment records.

The employee can complete
Section 1 at any time AFTER an
offer of employment has been
accepted and no later than after
the first date of employment.

Federal rules permit employers
to keep I-9 records at place of
employment or at some other
location, provided employer is
able to produce I-9s within 3
business days.

Re-Verification of
Work Authorization
It is critical for employers to
institute a ‘tickler’ system to track
work authorization expirations
noted in either Section 1 or
Section 2 (List A) to ensure timely
Section 3 re-verifications.

The employee must present
documents within 3 business days
from the first date of employment
for the employer to complete
Section 2.

Promotion or transfer of an
employee from one business
unit or division, or from one part
of the country to another does
NOT require a new I-9.

An employer cannot accept a
social security card that states
”NOT VALID WITHOUT DHS
AUTHORIZATION” as a List C
document.

Federal rules permit electronic
retention of I-9s, but employer
must meet government
standards on access to I-9s,
data protection, and search
capabilities.

Under the ’90-day Receipt Rule,’
an employee has up to 90 days to
present a replacement List A, B, or
C document in place of a receipt
that the employee has applied
for because the original was lost,
stolen, or destroyed.

Especially for national and
regional employers, be attentive
to state immigration laws that
may impact the employment
verification process.

It is best to notify employees of
upcoming need to re-verify at
least 4 to 6 months in advance of
work authorization expiration.
Employer has a duty to re-verify
extension of employee’s work
authorization on Form I-9 even
when basis for work authorization
is not via employer sponsorship.
Be aware of special government
rules that apply to certain groups
of authorized workers which may
impact the re-verification process
(e.g., the annual extensions of
Temporary Protected Status for
designated nationalities, see
http://uscis.gov [Search term:
TPS]).

Some Employment Authorization
Cards in certain categories may be
auto extended for up to 180 days
if the employee has timely filed
a renewal. Check the Handbook
for Employers (M-274) for more
details.

U.S. passports, passport cards,
permanent resident cards, and
driver’s licenses do NOT need to
be re-verified.

Auditing and Corrections
Have qualified personnel complete
periodic self-audits of I-9 records.
For facts that can be verified and
corrected, any errors should be
lightly lined through, corrections
noted, initialed and dated in
different colored ink on the Form
I-9 itself.
In taking corrective actions after an
audit, do NOT destroy documents
or use white out. Ensure that all
initial actions can still be visibly
noted, in addition to the follow-up
corrective measures. Include short
summary memos, if necessary, to
document timing and purposes of
such steps.
Only a current employee should
make and initial corrections to
Section 1 of his or her I-9.
Implement a document retention
program; I-9s must be kept for 3
years from the date of hire, or 1
year after the date of termination,
whichever is longer. Note: An I-9
must never be purged for a current
employee.

Quality Control Checklist
for Section 2 of Form I-9
7
8

9

7

Note on new I-9 feature:
The employee’s name and citizenship/immigration
status from Section 1 must be entered at the top of
Section 2.

8

Complete document information required, even if
copies attached.
For any and all documents recorded in List A, B, or C,
the form requires a Document Title, listing of Issuing
Authority, and if applicable, the Document Number and
Expiration Date (if any).

9

Do not ‘over-document’.
The employee chooses to present either one List A
document, OR a combination of a List B document with a
List C document from the List of Acceptable Documents.

10

11

10

Employer may add additional information here.

11

The employee’s first date of employment must be
entered.
Note: The law permits employees who have received
and accepted an offer of employment to complete the
Form I-9 in advance of their actual start date.

12

The employer or authorized representative MUST view
and examine the original document(s) presented by
the employee, AND must sign, date, and complete all
other items (including a street address).

13

Section 3 can in some cases be used for re-hires.
Consult I-9 instructions carefully. Note: Section 3 may be
used for an employee rehired within three years from
the date of the previously completed I-9 if the employee
remains employment authorized as indicated on the
previous Form I-9. When using Section 3 for a rehire, the
employer must complete the bottom signature line.

14

Section 3 can also be used for re-verifications of
employment authorization.
Consult I-9 instructions carefully. When using Section 3 to
note a re-verification, the Document Name, Number, and
Expiration Date are required, in addition to the employer
completing the bottom signature line.

12

13

14
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BASIC DISABILITY ETIQUETTE
The following tips are things to keep in mind when interacting with an individual with a
disability. Remember, each person is an individual. Never assume you know what a person with
a disability wants or needs.
ASK BEFORE Attempting to HELP
Interact with the person as a person first! Don’t assume a person with a disability needs help.
Offer assistance only if the person appears to need it and ask how you may help before you act.
Respect an Individual’s Property
Respect all assistive devices (e.g., canes and service animals, wheelchairs and mobility devices,
digital notetakers and braille displays, augmentative communication devices) as personal
property. Unless given permission, do not move, play with, or use them.
Be Sensitive Regarding Physical Contact
Some people with disabilities depend on their arms for balance. Grabbing them – even if your
intention is to assist – could knock them off balance. Avoid patting a person with a mobility
impairment on the head or touching the wheelchair, scooter or cane. Touching or grabbing
someone without prior permission may startle, frighten, intimidate or otherwise create distress or
put the individual at risk.
Think Before You Speak
Always speak directly to a person with a disability, not their companion, friend, aide or sign
language interpreter.
It is not necessary to speak more loudly and/or slowly to an individual just because he/she has a
disability, unless he/she asks you to do so or appears to have difficulty understanding you. If you
are unsure simply ask the individual.
Don’t apologize if you use an expression such as “I gotta run” or “See you later” that relates to
the person’s disability. These expressions are part of everyday language and it is likely the
apology will be more offensive than the expression.
Don’t portray people with disabilities as overly courageous, brave, special, or superhuman. This
implies that it is unusual for people with disabilities to have talents or skills.
Don’t Make Assumptions
People with disabilities are the best judge of what they can or cannot do. Don’t make decisions
for them about performing a task or participating in an activity. Remember that people with
disabilities may be interested in the same topics of conversation as non-disabled individuals.
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Terminology Tips
Use “People First” Language – refer to the individual first, then this or her disability, when it is
relevant and appropriate. Say “person with a disability” rather than “disabled person” or use the
following formula:
Name or Title

+ Verb +

He or she, employee,
applicant, client, etc.

Has, uses, utilizes, etc.

Assistive Device or
Disability
Wheelchair, learning
disability, sign-language, etc.

Note: “Visually Impaired” or “Hearing Impaired” are not automatically preferable terms to
“Blind” or “Deaf,” respectively. Many individuals prefer the terms “Blind” or “Deaf,” either as a
sociocultural matter or in order to indicate that they have no functional sight or hearing, as
distinguished from those whose sight or hearing is impaired but still functional. The best practice
is to follow an individual’s lead on which term he/she prefers or, if not sure, simply ask the
individual.
Label/Term to be avoided
The handicapped or the disabled
Epileptic
Wheelchair bound or confined to a wheelchair

People-First Language
People with disabilities
A person with epilepsy
Uses a wheelchair or scooter, or is a
wheelchair user
Has a physical disability
Has short stature, is a little person
Communicates non-verbally or uses an
augmentative communications device
Has a learning disability
Has a hearing impairment, has a visual
impairment, has a learning disability
Has a psychiatric disability
A person without a disability
Has quadriplegia, paraplegia, etc.
Accessible parking, hotel room, etc.

Crippled or lame
Dwarf or midget
Mute or dumb
Is learning disabled
Afflicted with, suffers from or victim of …
Emotionally disturbed or crazy
Normal or healthy
Quadriplegic, paraplegic, etc.
Handicapped parking, hotel room, etc.
Terms to be Avoided
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Invalid
Wheelchair bound
Defect
Handicapped
Victim
Suffers from

2




Crippled
A patient

People Who Use Wheelchairs Or Have Mobility Impairments





Offer to shake hands when greeting the individual.
Don’t lean on or touch the individual’s wheelchair.
Place yourself at eye level with the individual when in conversation.
Refrain from touching individuals who use canes, crutches or other assistive
devices and avoid moving objects around them unexpectedly.

People Who Are Blind or Visually Impaired







Identify yourself and encourage others with you to do the same.
Offer an elbow when providing travel/navigational assistance.
Walk to the left and slightly behind a person with a guide dog or white cane.
Give specific, non-visual, non-gesture-based directions.
Inform a person with a visual impairment if you move or need to end the
conversation.
Allow a person with a visual impairment to negotiate their surroundings (e.g.,
finding the door handle, locating a chair, etc.) independently — assistance will be
requested when necessary.

People Who Are Deaf Or Hard Of Hearing













Tap gently on the shoulder to get attention.
If beyond the reach to tap, wave in the air until eye contact is established.
Switch lights on and off to get attention.
Remember to face a person who is deaf or hard of hearing while speaking.
Establish eye contact before beginning communication. This is considered a stare
in other cultures but not in deaf culture.
Keep your face clear of any obstruction, e.g. hair, scarf, etc.
Use a normal tone/volume, speak clearly and distinctly.
Determine an individual’s preference for sign language, gesturing, writing or
speaking.
Be prepared to write notes to communicate if necessary.
Show that you are attentive by nodding slightly. If you are expressionless, it
conveys inattentiveness.
Rephrase, rather than repeat, sentences that the person doesn’t understand.
When a sign language interpreter is present, speak directly to the person who is
deaf, not the interpreter.

People with Speech Disabilities
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Give the person your full attention and be patient.
Don’t interrupt or finish the person’s sentences.
When meaning is unclear, ask for clarification or verification.

3
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When you are unable to understand the communication, ask the individual to
write it down or suggest another means of communicating.

4
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Creating Accessible & Inclusive Meetings or Events
Planning ahead for inclusion can help to create an
event that is welcoming to everybody. Here are
some guidelines to consider when organizing
meetings and events.

VENUE
Conduct an early site visit to clarify accessibility and
what may require additional planning related to:

EARLY PLANNING CONSIDERATIONS

❏ Entrances & elevators

❏❏ When possible, include people with disabilities
in all stages of event planning.

❏ Restrooms (accessible, all-gender & transfer
table availability)

❏❏ Consider the date and time of your event to minimize
barriers related to length of day, number & duration
of breaks throughout the event, availability of
transportation, and religious observances.

❏ A refrigerator & microwave for those bringing food
❏ Sufficient accessible parking & transportation
❏ Audio technology (microphones, listening devices)

❏❏ Designate an Access Coordinator on your team
for the event or meeting.

❏ Temperature control & lighting considerations
❏ Quiet spaces
Please also:

Event Access Coordinators

❏ Ensure space is large enough.

❍❍ Receive, confirm and track all access
requests from participants.
❍❍ Manage and implement accommodations.
❍❍ Communicate accommodations
arrangements with participants and staff.
❍❍ Identify assistants who will be available to
help with access‑related tasks.
❍❍ Coordinate all materials for accessible
distribution several days in advance.
❍❍ Request interpreters & captioners
at least two weeks in advance
(z.umn.edu/icu).

❏ Plan for wheelchair accessible seating and paths
throughout the space.
❏ Provide a variety of seating and table options
(e.g. table heights, styles, sizes).
❏ Confirm emergency protocols and request changes
needed for disabled people (e.g. elevator use during
a fire).
❏ Identify other events at the same venue that day
and plan to reduce access barriers (e.g. managing
noise level).
❏

Avoid decorations in pathways, flash/strobe effects,
latex balloons, and fog machines.

Other Considerations

MARKETING, WEB DESIGN & FORMS
❏
❏

Create accessible materials — learn how at
accessibility.umn.edu or z.umn.edu/doccon.

❏
❏

Ask and remind participants to use scent-free products.
Use this language to invite accommodation requests:
“To make disability-related accommodations or dietary
requests contact [Event Access Coordinator].”

ge 2
pa

❏ Indicate access being provided (e.g. interpreting,
captioning, listening devices, audio description).

do
n

Provide accessible online registration and
request preferred names.

Continue

For all-day or multi-day events and conferences:
Verify and provide, in advance, a list of:
❍❍ Accessible lodging
❍❍ Accessible restaurants nearby
and hours of operation
Contact information for:
❍❍ Pharmacy – nearest & 24 hour
❍❍ Urgent Care, E.R. & crisis hotline
❍❍ Grocery stores
❍❍ Accessible transportation
❍❍ Veterinary office, emergency vet & pet stores

MATERIALS
❏

Presenter Considerations

Contact Document Conversion at
dsdoccon@umn.edu to request alternate
formats at least two weeks in advance.

Instruct presenters to create accessible
presentations by:
❍❍ Checking the order each slide element
will be read by a screen reader.
❍❍ Including alt text on all images.
(accessibility.umn.edu)
❍❍ Considering color/contrast choices and
avoiding use of flash or strobe effects.

❏ Distribute all materials digitally in advance to
all attendees—include an agenda indicating
the amount of walking/physical activity.
❏ Provide copies in Braille (as requested), large
print and digitally on event day.
❏

Check and update all presenters’ materials
for accessibility.

Remind presenters to:
❍❍ Speak slowly and clearly.
❍❍ Always use a microphone.
❍❍ Describe images and explain slide content.

❏ Print preferred names on name tags in a
large, dark font.
❏

Consider the color choices and contrast of
all materials.

❏

Gather an Event Kit.

Event Kit
❍❍ First aid kit with latex-free supplies & ear plugs
❍❍ Paper, pens, unscented markers, scissors, tape,
duct tape, blank name tags & clipboards
❍❍ Unscented bathroom & cleaning products
❍❍ Bike tire pump & patch kit for wheelchair tires
❍❍ Juice or regular soda & straws
❍❍ Clean rug or mat
❍❍ Umbrellas & ponchos
❍❍ Water bowl & dog waste bags for service dogs
❍❍ Garbage bags

FOOD
❏

❏

Plan ahead to provide gluten‑free,
dairy‑free, vegetarian, vegan,
kosher and halal options.
Clearly label all food and keep
specialized options separate.

❏ If meals are provided, offer full course
options for specialized requests.

Announcements
❍❍ Introduce the Event Access Coordinator.
❍❍ Give clear directions to accessible &
all-gender bathrooms—indicate transfer
table availability.
❍❍ Ask all participants to say their name
before speaking.
❍❍ Invite participants to take breaks
for self-care.
❍❍ Share emergency protocols.
❍❍ Explain Event Kit and identify
quiet spaces.
❍❍ Invite people with dietary requests
to get their food first.
Please contact the Disability Resource Center (DRC) at
612-626-1333 or drc@umn.edu if you have questions.
Disability Resource Center
Office for Equity and Diversity

––– Recipient of a Campus Climate Micro-Grant. –––

EVENT DAY
❏ Post directional signs and station greeters at all entry points,
elevators, stairs.
❏ Use an inclusive check-in process (consider table height,
amount of noise, number of staff, flow of check-in process).
❏ Avoid background music.
❏ Brief all staff about accessibility plans.
❏

Set up clear and spacious paths outside and inside.

❏❏ Ask photographers to not use flash and to seek permission
before photographing people.

EVENT FOLLOW-UP
❏❏ Distribute promised materials and/or post
online in an accessible format.
❏❏ Send accessible thank you notes and
evaluations and ask for feedback regarding
accessibility and inclusion.
The University of Minnesota is an equal opportunity educator and employer.
© 2016 Regents of the University of Minnesota. All rights reserved.
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Overview
These case studies provide a guide to working with employees with depression. Special
emphasis is placed on issues presented under the Americans with Disabilities Act (“ADA”), the
Family and Medical Leave Act (“FMLA”), and the Minnesota Human Rights Act (“MHRA”).
These case studies are not, however, intended to provide a definitive answer to all the disability
issues that may arise with such illnesses, nor are they intended as legal advice in a particular
situation. Cases of disabilities and depression must be addressed taking into account the unique
circumstances of each employee and work setting.
For the most part, mental and emotional illnesses may be analyzed under the same
criteria used in analyzing physical disabilities. However, a few special issues arise with
depression and related illnesses and will be emphasized in these case studies. These issues
include:
1.
Does the definition of disability change when a mental or emotional illness is
involved;
2.

When and how can an employer request medical information related to a mental
or emotional condition;

3.

What reasonable accommodations are required for depression or related illnesses;

4.

What leaves of absence are required for employees with depression; and

5.

When can an employer terminate an employee with a disability for misconduct or
poor performance.
Case Study #1 Definition of Disability

David is an accountant at a large accounting firm. You were recently hired as a Human
Resources Manager, so you are still getting to know the firm’s employees. A few days ago, Leah,
one of the directors to whom David reports, contacted you about concerns with David’s work
and attendance. Leah indicated that David has not been meeting deadlines, his work often has
numerous errors, and he has had several absences in the past few months. To better understand
the situation you decide to meet with David.
During the meeting, you learn that David has depression and has been meeting regularly
with a psychiatrist to treat his depression. He mentions that he experiences trouble sleeping, has
been unable to attend social events, and has trouble concentrating. David says he takes
medication prescribed by his psychiatrist to manage his depression. David does not mention any
work restrictions; however, he tells you that that tasks are taking him a longer time to complete,
he cannot focus in meetings, and that if his work day started at a later time, he may be able to
better complete his work.
You wonder if depression is a disability that you are obligated to reasonably
accommodate or whether you can take discipline David without creating disability
discrimination issues.
Issue #1

Is depression a disability?
1
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Guiding Principle:

1

Not every impairment1 qualifies as a disability under the ADA.2 In
many cases, it is not the name of the impairment that determines
whether a disability exists.3 The degree and effects of the illness
determine whether a disability exists.4 An individualized
assessment is required to determine if an impairment substantially
limits a major life activity.5

The ADA’s regulations define a “physical or mental impairment” as
(1) Any physiological disorder or condition, cosmetic
disfigurement, or anatomical loss affecting one or more body
systems, such as neurological, musculoskeletal, special sense
organs, respiratory (including speech organs), cardiovascular,
reproductive, digestive, genitourinary, immune, circulatory, hemic,
lymphatic, skin, and endocrine; or
(2) Any mental or psychological disorder, such as an intellectual
disability, … organic brain syndrome, emotional or mental
illness, and specific learning disabilities.
29 C.F.R. § 1630.2(h) (emphasis added).

2

29 C.F.R. § 1630.2(j)(1)(ii).

3

Notably, depression, anxiety, and ADHD are not per se disabilities under the ADA. See
Russell v. Phillips 66 Co., 184 F. Supp. 3d 1258, 1268 (N.D. Okla., 2016).
4

The ADA defines a disability as:
(A) a physical or mental impairment that substantially limits one
or more major life activities of such individual;
(B) a record of such an impairment; or
(C) being regarded as having such an impairment.

42 U.S.C. § 12102(1) (emphasis added).
The condition, manner or duration of an individual’s performance of a major life activity
may be considered to determine whether an impairment results in substantial limitation. 29
C.F.R. Pt. 1630, App. § 1630.2(j)(4). The definition of disability under the Minnesota Human
Rights Act (“MHRA”) mirrors the ADA’s definition, with one exception—the impairment must
materially limit of one or more major life activities to constitute a disability. See Minn. Stat. §
363A.03, subd. 12.
Importantly, in response to several Supreme Court decisions narrowly defining
“disability” under the ADA, Congress enacted the ADA Amendments Act of 2008 (“ADAAA”),
mandating the definition of disability be construed broadly under the ADA. See 42 U.S.C.
§ 12102(4)(A); 29 C.F.R. § 1630.1(4). Likewise, the ADAAA directs that “substantially limits”
is to be broadly construed in favor of expansive coverage. See 29 C.F.R. § 1630.2(j)(1)(i).
5

Under the ADA, major life activities include, but are not limited to:
2
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Appropriate questions would be:
(1)
(2)
(3)
(4)

Does David have an impairment?
Is David substantially (materially) limited from performing a major life activity?
Does David have a record of such an impairment?
Is David regarded as having such an impairment?

Application:
Physical or Mental Impairment.
You know that David is diagnosed with depression, but you are unsure as to
whether that diagnosis alone is sufficient to be considered an impairment under
the ADA. To show that he has an impairment, David must show that he has an
impairment that prevents or restricts him from doing activities “that are of central
importance to most people’s daily lives permanently or over a long term period.”6
Substantial (Material) Limitation.
Although you know that David has trouble sleeping and focusing, you are unsure
whether his depression is substantially limiting a major life activity. To be
substantially limiting, an impairment need not prevent, or significantly restrict an
individual from performing a major life activity.7 Rather, an individual’s
performance of a major life activity is compared “to the performance of the same
major life activity by most people in the general population.”8 You know that
major life activities include, but are not limited to, functions such as caring for

(i) Caring for oneself, performing manual tasks, seeing, hearing, eating, sleeping,
walking, standing, sitting, reaching, lifting, bending, speaking, breathing,
learning, reading, concentrating, thinking, communicating, interacting with
others, and working; and
(ii) The operation of a major bodily function, including functions of the immune
system, special sense organs and skin; normal cell growth; and digestive,
genitourinary, bowel, bladder, neurological, brain, respiratory, circulatory,
cardiovascular, endocrine, hemic, lymphatic, musculoskeletal, and reproductive
functions. The operation of a major bodily function includes the operation of an
individual organ within a body system.
29 C.F.R. § 1630.2(h)(1).
6

See Johnson v. City of Chicago Bd. of Ed., 142 F. Supp. 3d 675, 685 (N.D. Ill. 2015).

7

29 C.F.R. § 1630.2(j) (“‘Substantially limits’ is not meant to be a demanding standard.”).

8

29 C.F.R. § 1630.2(j)(v).
3
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oneself, performing manual tasks, sleeping, concentrating, interacting with others,
and working.9
To show he is limited in the major life activity of working, David must present
“evidence of general employment demographics and/or of recognized
occupational classifications that indicate the approximate number of jobs … from
which” he would be excluded due to a disability.10 But an inability to perform a
single job would not support a finding that he is substantially limited from
working.11
Here, there may be some dispute about whether David is limited in his job as well
as others. He mentions some problems completing his job (focusing and
concentrating) due to his depression, but you do not know whether he is unable to
work a “broad class of jobs” due to his impairments.12
Given David’s statement that he has trouble sleeping and focusing, you believe
his depression might be limiting, to some degree, his ability to perform other tasks
such as concentrating and meeting work deadlines. You do not know which
specific activities his depression is limiting or the degree of any such limitation.13
David’s statement that he has trouble sleeping indicates that he may be limited in
the major life activity of sleeping.14 Despite not knowing the degree to which
David is limited, working and sleeping are major life activities and the term
“substantially limits” is to be “construed broadly.”15 In addition, when evaluating
ADA cases, “the primary object of attention … should be whether covered
entities have complied with their obligations … not whether an individual’s
impairment substantially limits a major life activity.”16 Consequently, you decide
it is better to err on the side of caution when determining the degree to which
David is limited from working and sleeping, and conclude his ability to work and
sleep are substantially limited.
9

29 C.F.R. § 1630.2(i).

10

See Johnson, 142 F. Supp. 3d at 686.

11

Id.; see also Russell, 184 F. Supp. 3d, at 1268 (courts should consider the major life
activity of “working” only as a last resort).
12

Johnson, 142 F. Supp. 3d at 687.

13

See id. at 687 (it is not enough that the plaintiff merely state that her “everyday activities”
are limited, she must show her psychological disorders were permanent or long-term).
14

29 C.F.R. § 1630.2(h)(1)(i).

15

29 C.F.R. § 1630.2(j)(1)(i).

16

29 C.F.R. § 1630.2(j)(1)(iii).
4
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Record of Disability.
David could present evidence that he has received medical treatment for
depression or has been diagnosed with depression.17 But, a record of an
impairment alone does not establish a record of disability—the record must
include information indicating the impairment substantially limits a major life
activity. 18
Regarded as Disabled.
The “regarded as” prong requires that the employer perceive the employee as
having an impairment—it does not require an employer view the impairment as a
substantial limitation.19 To be “regarded as” disabled the impairment cannot be
transitory and minor.20 Whether an impairment is transitory and minor is
determined using an objective standard, meaning, it is not enough for an employer
to believe the impairment is transitory and minor, the impairment must actually be
transitory and minor.21 This prong also requires that an individual be subjected to
an action prohibited by the ADA.22
Case Study #2 Medical Information
In view of your belief that David is possibly disabled, you would like to get more
information about his disability and the limitations it places on his ability to perform his job.
This information will help you evaluate David’s request for a later start time and identify other
possible accommodations.23
Issue #2

What medical information can an employer request from an employee
who has requested an accommodation for a claimed disability?

Guiding Principle:

You may obtain medical information only if:

17

See Johnson, 142 F. Supp. 3d at 688.

18

29 C.F.R. § 1630.2(k)(1).

19

42 U.S.C. § 12102(3)(A).

20

42 U.S.C. § 12102(3)(B). An impairment is transitory if it has “an actual or expected
duration of 6 months or less.” Id.

21

29 C.F.R. § 1630.15(f).

22

42 U.S.C. § 12102(3)(A).

23

“Once an individual with a disability has requested provision of a reasonable
accommodation, the employer must make a reasonable effort to determine the appropriate
accommodation.” 29 C.F.R. Pt. 1630, App. § 1630.9.
5
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The reason for requesting the medical information is “jobrelated and consistent with business necessity.”24
Specifically, medical information may be requested (1) if
there is evidence of problems related to job performance or
safety; or (2) if needed to determine whether an employee
in a physically demanding job continues to be fit for duty.25
For example, an employer may be able to request medical
information if it knows about an “employee’s medical
condition, has observed performance problems, and
reasonably can attribute the problems to the medical
condition.”26



If an employee requests a reasonable accommodation and
his or her disability or the need for an accommodation is
not obvious, an employer may require the individual to
provide documentation of the need for accommodation.27



Medical information accompanying a reasonable
accommodation request is sufficient if it:
(1)
describes the nature, severity, and duration of the
employee’s impairment;
(2)
describes the activity or activities that the
impairment limits;
(3)
describes the extent to which the impairment limits
the employee’s ability to perform the activity or
activities; and

24

42 U.S.C. § 12112(d)(4) (emphasis added); 29 C.F.R. § 1630.14(c). The MHRA permits
an employer to request an individual’s medical information for the purpose of determining an
appropriate accommodation, but the individual must consent to disclosure of such information.
Minn. Stat. § 363A.20, subd. 8(1)–(2).
25

EEOC, ADA Technical Assistance Manual § 6.6 (1992). Although the Manual limits this
criteria to “physically demanding jobs,” jobs that involve unusually high mental demands may
arguably permit medical or psychological examinations to determine continuing fitness for duty.
(emphasis added).
26

EEOC, Enforcement Guidance: Disability-Related Inquiries and Medical Examination of
Employees under the Americans with Disabilities Act (ADA), Question 5 (July 27, 2000)
(hereinafter “DRI & ME Guidance”), http://www.eeoc.gov/policy/docs/guidance-inquiries.html
(last visited Apr. 18, 2017).

27

29 C.F.R. Pt. 1630, App. § 1630.2(k); see also Porfiri v. Eraso, 121 F. Supp. 3d 188, 198
(D.D.C. 2015) (physical impairment was “inconspicuous and intermittent” and thus, need for
accommodation was not obvious).
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(4)

substantiates why the requested
accommodation is needed.28

reasonable



The employer, however, must limit its request to
information relevant to the existence of a disability and the
need to accommodate the existing disability.29



All medical records must be kept confidential and filed
separately from other personnel records.30

If all of the above conditions are met, an employer may require the
employee to provide medical information for the purpose of determining
the appropriate accommodation.
Application:

Under the present circumstances, you have determined that you can
request certain medical information from David for job-related reasons,
such as David’s attendance and performance issues, as well as his request
for a later start time. You further believe that business necessity compels
you to require that David improve his attendance so that all accountants
will be functioning at full capacity to meet reporting period deadlines. In
addition, although David has requested a specific accommodation, this
accommodation does not address his attendance and performance issues.
The appropriate accommodation is not obvious to you, and, as a result,
you are permitted to request medical information to aid in identifying an
appropriate accommodation.

Issue #3

How does an employer request medical information?

Guiding Principles:

There are no legal guidelines for how medical information is to be
requested under the ADA.31 However, some suggestions include:


Think through the meeting with the employee in advance,
considering how to word the request.



Draft a form for limited release of medical information.32
This form should clearly delineate the information that will

28

DRI & ME Guidance, Question 10.

29

Reasonable Accommodation Guidance, Question 6.

30

29 C.F.R. § 1630.14(c); Minn. Stat. § 363A.20, subd. 8(a)(1)(iv), (2), (b).

31

See Issue #7 for guidelines on requesting medical information under the FMLA.
Minnesota law requires the employer to pay “the cost of furnishing any records required by the
employer as a condition of employment.” Minn. Stat. § 181.61.
32

See Attached Form Authorization for the Release of Medical Information for Americans
with Disabilities Act (“ADA”) Reasonable Accommodations.
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be requested. Bring this form to the meeting, explain what
information the form pertains to, and request that the
employee sign the release.33 Explain that you are required
by law to maintain the confidentiality of all medical
information that is obtained in connection with the
accommodation process.34 Clarify that there are a few
limited situations where you are permitted to disclose
certain medical information related to an accommodation.35

Application:



Have another manager or supervisor present when the
request is made as a witness.



Express your concern for the employee. Be tactful and
sensitive to the employee’s potential embarrassment.



Specify the types of information you are seeking, which
might include information regarding the disability, its
functional limitations, and the need for an accommodation.



Explain to the employee the job-related reasons that you
are requesting the medical documentation.



Explain any consequences of refusing to provide the
requested medical information.

You set up a meeting with David to request medical information to help
assess potential accommodations. Before meeting with David, you plan
what you will say.


You plan to tell David what you have “observed” about his
attendance and performance issues.



You intend to express your “concern” and tell him that you want to
discuss a “sensitive” issue related to his job performance.



You plan to inform him that his job performance has recently been
unacceptable and to give him specific examples of his deficiencies;



You plan to conclude that based on the information David has
provided to you regarding his depression, you believe David’s
attendance and performance issues may be related to his
depression. You plan not to refer to his depression as a “disability”
at this point, but as a “medical condition.” You also plan to tell
David you need more information before you can determine
whether to grant his request for a later start time.

33

Reasonable Accommodation, Question 6 n.28.

34

42 U.S.C. § 12112(d)(3)(B), (d)(4)(C).

35

42 U.S.C. § 12112(d)(3)(B), (d)(4)(C).
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David is initially disinclined to provide the requested documentation from
his psychiatrist. You explain to David that if he does not provide this
documentation, you will have to determine whether to grant his request for
a later start time based on the information you currently possess. In
addition, you will be forced to take disciplinary action against him for his
attendance and performance problems. You should also tell him that
regular attendance and meeting deadlines are essential functions of his job.
Issue #4

What medical information is sufficient?

Guiding Principles: Conclusory statements that an employee suffers from a mental
impairment, such as depression, is insufficient evidence to show that the employee’s
impairment limits a major life activity.36
Application: If David’s psychiatrist merely provides information stating that David
suffers from depression, you may request further information regarding David’s
impairment that includes a specific description of how his mental impairment
substantially limits major life activities.
Case Study #3 Reasonable Accommodation
David eventually agrees to provide the requested medical information and signs the
release. You receive a letter from David’s psychiatrist, Dr. Levinson, confirming that David has
depression and is experiencing resulting limitations. Dr. Levinson explains that given David’s
insomnia and trouble focusing, he recommends that David be permitted to attend work at a later
start time and be provided longer time to complete tasks. Dr. Levinson also suggests that on days
when David’s depression is significantly limiting, David be permitted to take the day off. Dr.
Levinson writes that David is currently taking prescription medicine to reduce his symptoms.
This medication however, causes David constant fatigue. Dr. Levinson explains that David’s
depression, in combination with the fatigue, has impaired David’s attendance.
You must now consider whether there are any reasonable accommodations that must be
provided to allow David to perform the essential functions of his job.
Issue #5

What reasonable accommodations must an employer offer to an employee
with depression or a related illness?

Before determining the reasonable accommodations you must offer David, you must first
determine the essential functions of his job.
Guiding Principles:

A job function may be essential “if the reason the position exists is
to perform that function, or if a limited number of employees are

36

See Wilkey v. County of Orange, No. SACV 16-01168-CJC(KSX), 2017 WL 7795726, at *4
(S.D. Cal. Nov. 9, 2017).
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available among whom the performance of the job function can be
distributed.”37 Factors to consider include:38


The employer’s judgment as to which functions are
essential;



Written job descriptions prepared before advertising or
interviewing applicants for the job;



The amount of time spent performing the function;



The consequences of excusing an employee in this position
from performing the function;



The terms of any applicable collective bargaining
agreement;



The work experience of people who have performed this
job in the past or who currently perform similar jobs;
and/or



Other relevant factors such as the nature of the work
operation or the organizational structure of the workforce.

It may be particularly difficult to determine essential job functions
where the tasks are not physical, but rather involve mental
processes and interpersonal skills. Under these circumstances, it
may be important to:

Indicate how a task is to be performed.
Example:
Not
“Prepare variance reports for clients.”
But
“Prepare timely and accurate variance
reports for clients.”

Describe the mental process, not just the concrete task.
Example:
Not
“Use Generally Accepted Accounting
Principles.”
But
“Evaluate records, financial statements and
financial reports using Generally Accepted
Accounting Principles.”

State the quantity of work an employee is required to
produce, which might be expressed (1) in terms of quantity of
work to be produced within a particular time frame or (2) in terms
of expected turn-around time.
37

Scruggs v. Pulaski Cty. 817 F.3d 1087, 1092 (8th Cir. 2016).

38

29 C.F.R. § 1630.2(n)(3).
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Guiding Principles:

Examples:

“Prepare sales reports for ten clients per month.”



“Respond to client calls and emails within twentyfour hours of the time received.”



“During tax season, accurately complete clients’ tax
returns within ten business days of receiving
necessary client information.”

An employer is only required to provide work-related
accommodations—it is not obligated to provide accommodations
that are primarily for an employee’s personal benefit.39 Keeping in
mind the confidentiality requirements of the ADA,40 when
considering reasonable accommodations an employer should
consult with:





the affected employee;
the employee’s treating physician(s) or other treating
professionals;
physicians or other experts conducting medical evaluations;
and
managers or supervisors familiar with the workplace and
the job requirements.41

Consultation is central to determining a reasonable
accommodation. The ADA42 places responsibility on both the
employer and the employee to engage in an informal, flexible
interactive process.43 The employee, however, must give the

39

29 C.F.R. Pt. 1630, App. § 1630.9.

40

During the interactive process, if the employer decides to consult with managers or
individuals familiar with the disability, it should withhold the employee’s name and any other
identifying information. See Job Accommodation Network (“JAN”), The Interactive Process,
(Dec. 28, 2011), http://askjan.org/media/eaps/interactiveprocessEAP.doc (last visited Apr. 10,
2018). The regulations, however, do provide three exceptions to the confidentiality rule. See 29
C.F.R. § 1630.14(d)(1). In relevant part, “[s]upervisors and managers may be informed regarding
necessary restrictions on the work or duties of the employee and necessary accommodations.” Id.
41

EEOC, ADA Technical Assistance Manual, § 3.8, 3.11, 4.5 and 6.4 (1992).

42

Notably, the MHRA does not require an employer to engage in an interactive process
with an employee to determine an appropriate reasonable accommodation. McBee v. Team
Indus., Inc., 906 N.W.2d 880 (Minn. Ct. App. 2018).

43

29 C.F.R. § 1630.2(o)(3).
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employer enough information for the employer to inquire further
as to the need for a reasonable accommodation.44
An employee who refuses to provide necessary documentation or
declines an offered reasonable accommodation may be barred from
bringing a claim.45 However, if no possible reasonable
accommodation exists, an employer does not violate the ADA by
declining to engage in the interactive process.46
Application:

You decide that you are not qualified to determine what reasonable
accommodations might help David. After receiving Dr. Levinson’s letter,
you discuss the contents with David and ask him whether he believes any
specific accommodations, outside of his request to attend work later,
would be required.

Guiding Principles:

Typical accommodations for the mental illnesses might include:47



Reducing distractions in the work area by providing space
enclosures or a private office;



Providing daily to-do lists and other organizational tools, or
dividing large assignments into smaller tasks;



Assigning a mentor to assist with determining goals and to meet
with on a weekly basis;



Part-time or modified work schedules, which may include
adjusting arrival and departure times, or providing for an alternate
break schedule;



Paid or unpaid leave48 for a finite period of time;49



Reassignment to a vacant position that relieves work-related
problems arising from the disability;50

44

See Hoppe v. Lewis Univ., 692 F.3d 833, 840 (7th Cir. 2012).

45

See Delaval v. PTech Drilling Tubulars, L.L.C., 824 F.3d 476, 482 (5th Cir. 2016).

46

See Hunt-Watts v. Nassau Health Care Corp., 43 F. Supp. 3d 119, 135 (E.D.N.Y. 2014).

47

JAN, Employees with Mental Health Impairments,
https://askjan.org/media/Psychiatric.html (last visited Apr. 10, 2018).

(Oct.

22,

2015),

48

See generally EEOC, Employer-Provided Leave and the Americans with Disabilities Act
(May 9, 2016), https://www.eeoc.gov/eeoc/publications/ada-leave.cfm (last visited April 10,
2018).
49

Aspen v. Wilhelmsen Ships Ser., CIV. A. No. 13–6057, 2015 WL 1020660, at *5 (E.D.
Pa. Mar. 9, 2015) (medical leave for indefinite period of time is not a reasonable
accommodation).
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Issue #6



Acquisition or modifications of equipment or devices necessary to
satisfy job-related requirements;51



Permitting short breaks to take medication52 or allowing longer
breaks when medication causes nausea;53and/or



Allowing an employee to work at home in certain circumstances.54

Is attendance an essential function of a job?

Guiding Principles:

Many courts hold that regular attendance can be an essential
function of a job, particularly where an employee must work as
part of a team, use on-site items or equipment to perform his or her
job, or interact face-to-face with clients.55 Courts disagree,
however, about when physical attendance is an essential function
of a job.56 Although some courts note that such job positions are
rare, it seems likely that when an individual can perform all workrelated duties remotely, physical attendance may not be deemed an
essential function.57

50

An employee must able to perform the essential functions of the new position, with or
without reasonable accommodation, and possesses the requisite skills, experience, education and
other job-related requirements of the position. Reasonable Accommodation, Reassignment.
51

JAN, Employers’ Practical Guide to Reasonable Accommodation Under the ADA, Part
D., Question 5a., http://askjan.org/Erguide/Three.htm#C (last visited Apr. 10, 2018).
52

Reasonable Accommodation, Question 37.

53

Reasonable Accommodation, Question 22.

54

An employee may be permitted to work at home if the essential functions of the job can
be performed remotely. Reasonable Accommodation, Question 34. Additionally, an employer
may deny a request to work at home if there is an alternative reasonable accommodation or if it
causes the employer undue hardship. Id.; see also EEOC, Work At Home/Telework as a
Reasonable
Accommodation,
Question
2
(Oct.
27,
2005),
https://www.eeoc.gov/facts/telework.html (last visited Apr. 10, 2018).
55

See Williams v. AT&T Mobility Servs. LLC, 847 F.3d 384, 391–92 (6th Cir. 2017); see
also Taylor-Novotny v. Health All. Med. Plans, Inc., 772 F.3d 478, 489–90 n.47 (7th Cir. 2014).
56

Compare McMillan v. City of New York, 711 F.3d 120, 126–27 (2d Cir. 2013) (“Physical
presence at or by a specific time is not, as a matter of law, an essential function of all
employment.”), with E.E.O.C. v. Ford Motor Co., 782 F.3d 753, 762–63 (6th Cir. 2015)
(“Regular, in-person attendance is an essential function—and a prerequisite to essential
functions—of most jobs, especially the interactive ones.”).
57

See Samper v. Providence St. Vincent Med. Ctr., 675 F.3d 1233, 1239 (9th Cir. 2012).
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Because many mental disabilities, like depression, may result in
frequent or unexpected absences, an employer should include in
any job description or list of essential functions, a statement of
attendance requirements. For example:

Application:



Must be available to work Saturdays and evenings on short
notice, when necessary.



Although the firm realizes that injury or illness may result
in absences, regular attendance is critical in this job
because the expertise this employee is providing will not be
available from any other source.

David admits that he has had excessive absences, but as a reasonable
accommodation, he would like to work from 10:00 a.m. to 7:00 p.m.
instead of 8:00 a.m. to 5:00 p.m. You wonder if you have to grant this
request.
You determine that although it is not ideal to have one accountant working
later hours, it is not an “undue hardship” on your company to allow David
special working hours if it indeed helps with his absences and ability to
concentrate. If David is still not able to maintain regular attendance,
however, he may be subject to disciplinary action.
Case Study #4 Leaves of Absence

David’s doctor recommended approval for possible intermittent leave on days when
David’s symptoms are especially bad. David has not put his leave request in writing as required
by the firm’s leave policy. You wonder whether these absences are covered by the Family and
Medical Leave Act (“FMLA”).
Issue #7

When does an employee with depression qualify for a leave of absence?

Guiding Principles:

Both the ADA and the FMLA58 may require an employer to grant
an employee a leave of absence because of the employee’s medical
situation. These two statutes intersect quite frequently and, in some
cases,
seem
to
place
conflictingor
at
least
inconsistentrequirements on the employer.

58

The FMLA requires an employer (50 or more employees) to provide up to 12 weeks of
unpaid leave to an employee who has a “serious health condition,” as defined in the Act. 29
C.F.R. §§ 825.100(a), 825.104(a).
To be eligible for leave, an employee must (1) have been employed by the employer for
at least 12 months on the date on which the leave starts, (2) have worked for the employer for at
least 1250 hours during the previous twelve months, and (3) be employed at a worksite where 50
or more employees are employed within 75 miles of that worksite. 29 U.S.C. § 2611(2).
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Under the ADA, an employer may be required to provide a
leave of absence as a form of “reasonable accommodation”
to an employee with a “disability.” The leave of absence
has no set length—it continues until it becomes an “undue
hardship.”59



Under the FMLA, an employer is required to provide an
employee with a leave of absence if the employee has a
“serious health condition.”60



The FMLA leave continues for 12 workweeks—either in
one long block, several smaller blocks, or on an
intermittent basis. Unlike the ADA, the FMLA does not
allow an employer to deny leave based on “undue
hardship.” In other words, an employer has an “all-ornothing” obligation to provide leave. An employer cannot
curtail the 12-week FMLA leave simply because such leave
imposes difficulties on the employer.61



A “serious health condition” is an “illness, injury,
impairment, or physical or mental condition” that:
a.
Requires inpatient care (i.e., overnight hospital stay)
or subsequent treatment in connection with such
inpatient care; or
b.
Requires continuing treatment by a health care
provider that involves a period of incapacity62 for
more than three consecutive days; and either:
(1)
Treatment two or more times, within 30
days of the first day of incapacity (unless
extenuating circumstances exist), by a health
care provider, nurse under direct supervision
of a provider, or provider of health care
services (e.g., physical therapist) under
orders of, or on referral by, a health care
provider; or
(2)
One treatment session by a health care
provider which results in a regimen of

59

See 29 C.F.R. 1630.2(p).

60

See supra note 59 for statutory reference.

61

See supra note 59 for statutory reference.

62

“Incapacity” means “inability to work, attend school or perform other regular daily
activities due to the serious health condition, treatment therefore, or recovery therefrom.” 29
C.F.R. § 825.113(b).
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c.
d.

e.

f.



continuing treatment under the supervision
of the health care provider,63
Involves incapacity due to pregnancy or prenatal
care; or
Involves incapacity due to a chronic serious health
condition that:
(1)
requires periodic visits (i.e., at least twice a
year) for treatment by a health care provider,
or by a nurse under direct supervision of a
health care provider; and
(2)
continues over an extended period of time;
and
(3)
may cause episodic period of incapacity
(e.g., asthma, diabetes, epilepsy).
Involves incapacity that is permanent or long-term
due to a condition for which treatment may not be
effective. The employee must be under the
continuing supervision of, but need not be receiving
active treatment by, a health care provider.
Examples include: Alzheimer’s, a severe stroke, or
the terminal stages of a disease; or
Requires multiple treatments by a health care
provider or a provider of health care services under
orders of, or on referral by, a health care provider,
either for
(1)
restorative surgery after an accident or other
injury, or
(2)
a condition likely to result in a period of
incapacity of more than three consecutive
days in the absence of medical intervention
or treatment, such as cancer, severe arthritis,
or kidney disease.64

An individual may have both a “disability” and a “serious
health condition,” however, there may be times when an
employee falls under one category but not under the other.
An employer need not be concerned about possible
competing provisions in the FMLA and the ADA unless the

63

“Treatment” related to a period of incapacity means “an in-person visit to a health care
provider. The first (or only) in-person treatment visit must take place within seven days of the
first day of incapacity.” 29 C.F.R. § 825.115(a)(3) (emphasis added).
64

29 U.S.C. § 2611(11); 29 C.F.R. §§ 825.113–.115.
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employee has both a “disability” and “a serious health
condition.” Thus, to determine what obligations an
employer has to an employee with a medical condition, the
employer will need to determine whether the employee has
only a “disability,” only a “serious medical condition,” or
both.
Application:

You determine that David probably has both a disability and a serious
health condition. His depression is certainly a serious health condition—
David has had depression for many years; as a result of his depression, he
is required to routinely see a psychiatrist.
However, you are unsure if his requested intermittent absences qualify as
FMLA leave so you decide that you need to gather more information
regarding the need for, and timing of this leave. You are unsure how to
gather medical information under the FMLA. You are also concerned that
the intermittent leave may pose an undue hardship on David’s department
due to tight turnaround times for reporting periods and tax purposes.

Guiding Principles:

The ADA and FMLA differ regarding how to contact a medical
provider, what information can be obtained, and what factors will
end a leave.


The ADA sets no limitations on the employer’s ability to
contact an employee’s health care provider. Notably, under
the MHRA, an employer must obtain employee consent to
request and obtain medical information.65



The ADA and MHRA both limit the type of information an
employer can request. Under the ADA, an employer may
only obtain information that is “job-related and consistent
with business necessity.”66 The MHRA allows an employer
to receive, with employee consent, medical information for
the purposes of (1) assessing the employee’s continuing
ability to perform his or her job, (2) assessing a request or
need for accommodation, or (3) any other legitimate
business reason.67



Under the FMLA, an employer is more restricted in how an
employee’s medical information can be gathered. An
employer may not speak to an employee’s doctor directly

65

Minn. Stat. § 363A.20, subd. 8(2).

66

29 C.F.R. § 1630.14(c).

67

Minn. Stat. § 363A.20, subd. 8(2).
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or obtain copies of medical records;68 instead, it must elicit
information through a Certification Form. The employer
must notify the employee of his or her obligation to provide
the Certification and must advise the employee of the
consequences for failing to provide such Certification.69


If the FMLA Certification is incomplete or contains
“vague, ambiguous, or non-responsive” information, the
employer must indicate, in writing, what information is
needed to make the certification sufficient and complete.70
The employee then has seven calendar days to cure the
deficiency, “unless not practicable under the particular
circumstances, despite the employee’s diligent good faith
efforts.”71 If the deficiency is not cured, a human resources
professional, leave administrator, or management official
employed by the employer can contact the signing health
care provider to clarify or verify the certification.72 An
employee’s direct supervisor, however, is never permitted
to contact the signing health care provider.73



When clarifying or authenticating FMLA certification, the
requested information cannot extend beyond information
necessary to (1) verify that the employee has a serious
health condition; or (2) clarify information on the form.74



The FMLA certification form contains questions that are
job-related and consistent with business necessity, and thus
the FMLA certification is consistent with the ADA.
However, the issue of what reasonable accommodations an
employee might be entitled to is not addressed in the
FMLA certification. In other words, many of the questions
an employer might raise under the ADA are already

68

29 C.F.R. § 825.305.

69

29 C.F.R. § 825.300(c);

70

29 C.F.R. 825.305(c).

71

Id.

72

29 C.F.R. §§ 825.307(a); see also New FMLA Rules Allow Direct Physician Contact, but
Final Regulations are Narrower than Proposal, 16 NO. 11 FAM. & MED. LEAVE HANDBOOK
NEWSL. 9 (Feb. 2009).
73

Id.

74

29 C.F.R. § 825.307(a).
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included on the FMLA Certification Form – except for the
issue of reasonable accommodation.75
Issue #8

What are the requirements for an employee who needs intermittent leave?

Guiding Principles:

An employee is not required to specifically request “FMLA leave”
to be entitled to it.76 The employee need only provide sufficient
information to establish a qualifying reason.
Under the FMLA, an employee does not have to provide the
employer with written notice of the need for a leave.77 If the need
for leave is foreseeable, an employee is required to provide the
employer with 30 days’ notice before FMLA is to begin, unless
such notice is not practicable.78 When the timing of need for leave
is unforeseeable, an employee is required to provide notice as soon
as practicable under the facts and circumstances of the particular
case.79 Moreover, absent unusual circumstances, if an employee
fails to follow an employer’s required procedures for requesting
leave, an employer can deny or delay the leave, as long as the
employer’s policy does not require notice to be given sooner than
required under the FMLA.80


To qualify for intermittent leave, an employee must show
(1) a medical need for the leave and (2) that this medical
need can best be accommodated through an intermittent or
reduced schedule leave.81

75

The ADA may also provide an avenue for an employer to obtain health information that
will aid in its decision regarding FMLA leave. Specifically, “[i]f an employee’s serious health
condition may also be a disability within the meaning of the [ADA],” an employer is permitted
to consider “information received pursuant to the [ADA] procedures … in determining the
employee’s entitlement to FMLA-protected leave.” 29 C.F.R. § 825.306(d).

76

29 C.F.R. § 825.302(c).

77

Id.

78

29 C.F.R. § 825.302(a).

79

29 C.F.R. § 825.303(a).

80

29 C.F.R. § 825.302(d).

81

29 C.F.R. § 825.203.
19

10650060v3

Issue #9



A treatment regimen and other information described in the
certification of a serious health condition satisfy the
“medical need” requirement.82



Intermittent leave may include periods from one hour to
several weeks and may be taken for medical appointments
associated with a serious health condition.83

What limitations may an employer place on an employee’s medical leave
of absence?

Guiding Principles:


Employees needing intermittent leave or leave on a reduced
schedule must attempt to schedule their leave so as not to
disrupt the employer’s business.84



An employer may assign an employee to an alternative
position with equivalent pay and benefits if that better
accommodates the employee’s intermittent leave.85
However, the employer is required to reinstate the
employee to “the same or an equivalent position” as the
employee held before the leave commenced.86 An
“equivalent position” is defined as having “virtually
identical” “pay, benefits and working conditions, including
privileges, perquisites and status.”87 Additionally, it must
involve “the same or substantially similar duties and
responsibilities, which must entail substantially equivalent
skill, effort, responsibility, and authority.”88



An employer is not required to reinstate the employee if he
or she would have lost his or her job had he or she actually
been in the workplace instead of on FMLA leave.89

82

29 C.F.R. § 825.202(b).

83

Id.

84

29 C.F.R. § 825.203.

85

29 U.S.C. § 2612(b)(2); 29 C.F.R. § 825.204(a)–(d).

86

29 U.S.C. § 2614(a); 29 C.F.R. § 825.204(e).

87

29 C.F.R. § 825.215(a).

88

Id.

89

29 C.F.R. § 825.216.
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Application:

An employer may deny reinstatement to a “key employee”
at the end of FMLA leave, if reinstatement would result in
“substantial and grievous economic injury.”90 A “key
employee” is a salaried employee who is among the highest
paid 10% of all the employees employed by the employer
within 75 miles of the key employee’s work site.91 The
term “substantial and grievous economic injury” means that
there is a threat to the economic viability of the employer
or a substantial, long-term economic injury.92

You conclude that David’s psychiatrist appointments qualify for treatment
as intermittent leave under the FMLA. You provide him with the required
FMLA notices. You decide, however, to reassign him to work with some
more experienced accountants to minimize his leave’s impact on the
workplace. You also ask David to schedule his psychiatrist appointments
in the morning to minimize the disruption of his absences in the
workplace. You determine that you will need to reinstate David to his job
after he completes his intermittent leave.
Case Study #5 Poor Performance

David has used up all of his vacation, all of his sick leave, and all of his FMLA leave, but
he still continues to have unpredictable absences. In addition, when he is able to work, he is not
completing the quantity of work described in his job description and he is having substantial
problems with the accuracy and timeliness of his work. David has told you that he believes his
accuracy and timeliness of work are affected by his depression. David’s supervisor wants to
terminate his employment. David, however, has proposed that the firm give him another position
as a consultant. The firm does not have any current openings in this category.

90

29 C.F.R. § 825.216(b). An employer will lose its right to deny reinstatement to a key
employee, even if reinstatement causes substantial and grievous economic injury, if the employer
does not provide proper notice to the employee at the time the employee gives notice of the
need for FMLA leave, or when FMLA leave begins, if earlier. 29 C.F.R. § 825.219(a). If an
employer “believes that reinstatement may be denied to a key employee, [it] must give written
notice to the employee . . . that he or she qualifies as a key employee.” Id. The employer must
also “fully inform the employee of the potential consequences with respect to reinstatement and
maintenance of health benefits if the employer should determine that substantial and grievous
economic injury to the employer’s operations will result if the employee is reinstated from
FMLA leave.” Id.
91

29 C.F.R. § 825.217(a).

92

29 C.F.R. § 825.218(c).
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Issue #10

May an employer punish misconduct or poor performance even if the
misconduct or poor performance arises from the mental or emotional
illness?

Guiding Principles:

The EEOC provides that an employer may discipline an employee
if the employee’s disability causes a violation of a conduct rule “if
the conduct rule is job-related and consistent with business
necessity and other employees are held to the same standard.”93
Although courts disagree on whether an employer can discharge an
employee due to disability-related misconduct, the U.S. Court of
Appeals for the Eighth Circuit, which includes Minnesota, holds
that an employer does not violate the ADA for disciplining an
employee in such circumstances as long as it would take the same
action if an employee did not have a disability.94
Regardless of a court’s position on this issue, it is critical that an
employer evaluate a disabled employee’s job performance after
providing reasonable accommodations. When determining
whether to discipline or terminate an employee for misconduct,
which might be related to the employee’s disability, EEOC
guidance instructs employers to consider the following factors:95


the nature of the job,



the specific conduct at issue, and



the working environment.

Specific examples of when discipline might be justified for disability-related
misconduct include:

93

EEOC, The Americans with Disabilities Act: Applying Performance and Conduct
Standards to Employees with Disabilities (Jan. 2011), (herein after “Applying Performance and
Conduct Standards”), https://www.eeoc.gov/facts/performance-conduct.html#fn1 (last visited
Apr. 18, 2017).
94

Typically, courts in the Ninth and Tenth Circuits have found that an employer violates
the ADA if it disciplines or terminates an employee for disability-caused misconduct. See, e.g.,
Dark v. Curry Cty., 451 F.3d 1078, 1084–85 (9th Cir. 2006) (employer violated ADA when it
terminated employee for misconduct caused by his disability). However, in most other circuits,
an employer does not violate the ADA by disciplining or terminating an employee for disabilityrelated misconduct. See, e.g., J.A.M. v. Nova Se. Univ., Inc., 646 F. App’x 921, 926 (11th Cir.
2016) (misconduct need not be excused even if related to disability); Walz v. Ameriprise Fin.,
Inc., 22 F. Supp. 3d 981, 986 (D. Minn. 2014), aff’d, 779 F.3d 842 (8th Cir. 2015) (same).
95

Applying Performance and Conduct Standards, Question 9.
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Issue #11



When the misconduct evidences moral turpitude or poor
character and the integrity of the employee is an essential
part of the employee’s job.96



When the misconduct evidences poor judgment that would
affect job performance.97



When disciplining the disabled employee is consistent with
how nondisabled employees who have engaged in similar
misconduct have been treated.98

Must the employer accommodate an employee by transferring him or her
into a different position if he or she cannot perform in the current role?

Guiding Principle:
While a transfer into a vacant position may be a reasonable
accommodation, employers are not generally required to create a new position for an
employee.99 Importantly, the purpose of a reasonable accommodation is to permit
employees to continue working in their current positions, with certain adaptions.100 An
employer is not required to grant an employee’s specific requested accommodation.101
Additionally, if the reason for poor performance cannot be cured by a transfer, then the
employer need not agree to transfer the employee.102
Application: You should engage in the interactive process with David to determine if
there are any other reasonable accommodations that would allow him adequately to
perform. However, if the ability to concentrate and timeliness would not improve because
all of your jobs require the same attention to detail and level of stress, David’s request to
96

Id., Example 14 (citing Ray v. The Kroger Co., 264 F. Supp.2d 1221, 1229 n.4 (S.D. Ga.
2003) (termination of clerk who had uncontrollable outbursts of profanity, vulgar language, and
racial slurs as a result of Tourette Syndrome did not violate ADA because such conduct was
impermissible in front of customers)).
97

Willis v. Norristown Area Sch. Dist., 2 F. Supp. 3d 597, 603 (E.D. Pa. 2014) (upholding
discharge of teacher whose judgment in classroom was allegedly affected by a mental condition).
98

Walz, 22 F. Supp. 3d at 986 (employer “need not tolerate misconduct that would result in
termination of a non-disabled employee”).
99

Moore v. CVS Rx Servs., Inc., 142 F. Supp. 3d 321, 341 (M.D. Pa. 2015) (employer not
required to create a new position for employee suffering from postpartum depression so that she
could avoid interactions with people).
100

Id. at 341.

101

Id. (the employer has the ultimate discretion to choose between effective
accommodations).
102

See supra note 99.
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transfer may not be reasonable.103 Additionally, you are not required to create a position
or hold a vacant position open for David.
CONCLUSION
These case studies demonstrate that employers must communicate carefully with
employees with depression to minimize the risk of unintentionally violating their rights under
both discrimination and leave laws.

103

See id. (since all jobs required interaction with other employees, the plaintiff’s request to
transfer into a new position to avoid interactions was “highly unreasonable” and would not
“permit her continued employment” with defendant).
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I.

INTRODUCTION.
On May 27, 2016, the City of Minneapolis passed Minneapolis Sick and Safe Time
Ordinance, Minneapolis Code of Ordinances (“MCO”) Title 2 Chapter 40. On September 7,
2016, the City of St. Paul passed the Earned Sick and Safe Time Ordinance, St. Paul City
Ordinance Title XXIII, Chapter 233.
The Minneapolis Ordinance was challenged by the Minnesota Chamber of Commerce
(and others) in Minn. Chamber of Commerce v. Minneapolis, 27-cv-16-15051 (Minn. D. Ct. Jan.
19, 2017). District Judge Mel I. Dickstein upheld the City’s authority to issue the ordinance and
denied the Chamber’s arguments regarding preemption. Nevertheless, because he concluded that
the Chamber was likely to succeed on its extraterritoriality argument, Judge Dickstein enjoined
Minneapolis from enforcing its ordinance “against any employer resident outside the
geographic boundaries of the City . . . .”
Both parties appealed the ruling. In Minn. Chamber of Commerce v. Minneapolis, 2017
Minn. App. Unpub. LEXIS 840 (Minn. Ct. App. Sept. 18, 2017), the Minnesota Court of
Appeals agreed that the City of Minneapolis had the authority to issue the ordinance and that the
ordinance was not preempted by state law.
With respect to the temporary restraining order, the court concluded that “district court
properly exercised its discretion by temporarily enjoining enforcement of the ordinance against
nonresident employers.” The court also refused to clarify the definition of “nonresident
employers,” noting that it found the definition to be “sufficiently specific in view of the
temporary nature of the injunction and the limited enforcement permitted by the ordinance in its
first year.” Id. n.1.
The Minnesota Supreme Court denied the Chamber’s petition for review on November
28, 2017. 2017 Minn. LEXIS 724. Thus, the case was remanded back to the district court. On
April 11, 2018, the district court heard summary judgment arguments from both the City and the
Chamber. Trial is scheduled for August 20, 2018.
In separate litigation involving Minneapolis’ minimum wage ordinance, Judge Susan
Burke ruled in Minn. Chamber of Commerce et al v. City of Minneapolis, 27-cv-17-17198 that
the minimum wage ordinance did not have an improper extraterritorial effect. Judge Burke
noted that the minimum wage ordinance applied only to “work actually performed within the city
limits of Minneapolis.” In addition, Judge Burke concluded that the Minnesota Court of Appeals
“appeared to imply that it was doubtful Petitioners would win that stronger case for
extraterritorial reach.”
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II.

COMPARISON BETWEEN MPLS AND STP ORDINANCES.
Effective Date

Minneapolis
July 1, 2017.
 MPLS § 40.90(a).
New employers (other than chain
establishments) “operating in their first
twelve (12) months after the hire date of
the employer’s first employee are required
to provide unpaid sick time . . . .” After
12 months, the employer must provide
paid sick leave. This exemption ends on
July 1, 2022.
 MPLS § 40.90(c).

Coverage—
Generally

New employers may provide unpaid
sick leave for the first 6 months, until
January 1, 2023.
 STP § 233.21.

“Employee’ means any individual
employed by an employer, including
temporary employees and part-time
employees, who perform work within the
geographic boundaries of the City for at
least eighty (80) hours in a year for that
employer.”
 Does not include “independent
contractors.”
 MPLS § 40.40.

“‘Employee’ means any person who is
employed by the employer, including
temporary and part-time employees,
who perform work within the
geographic boundaries of the city for at
least eighty (80) hours in a year for
that employer.”
 Does not include “independent
contractors.”
 STP § 233.02.

“‘Employee’ means a person or entity that
employs one (1) or more employees.”
 Definition does not include
federal, state, or local government
employers.
 MPLS § 40.40.

“‘Employer’ means a person who has
one or more employees. . . . An
employer includes a person, firm, or
corporation that hires temporary
employees through an employment
service. In the event that a temporary
employee is supplied by a staffing
agency or similar entity, absent a
contractual agreement stating
otherwise, that individual shall be an
employee of the staffing agency for all
purposes of this chapter.”
 Definition does not include
federal, state, or local
government employers.
 STP § 233.02.
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St. Paul
July 1, 2017 (24 or more employees)
or Jan. 1, 2018 (22 or fewer
employees).
 STP § 233.21.
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Coverage—
Construction
Contractors

Accrual

Minneapolis
“An employer may opt to satisfy the
requirements of this Chapter for
construction industry employees by:
(1) Paying at least the prevailing wage
rate as defined by Minnesota Statutes,
Section 177.42 and as calculated by
the Minnesota Department of Labor
and Industry; or
(2) Paying at least the required rate
established in a registered
apprenticeship agreement for
apprentices registered with the
Minnesota Department of Labor and
Industry.
An employer electing this option shall be
deemed in compliance with this Chapter
for construction industry employees who
receive either at least the prevailing wage
rate or the rate required in the applicable
apprenticeship agreement regardless of
whether the employees are working on
private or public projects.”
 MPLS § 40.220(f).

St. Paul
“An employer may opt to satisfy the
requirements of this Chapter for
construction industry employees by:
1. Paying at least the prevailing
wage rate as defined by
Minnesota Statutes, Section
177.42 and as calculated by the
Minnesota Department of Labor
and Industry; or
2. Paying at least the required rate
established in a registered
apprenticeship agreement for
apprentices registered with the
Minnesota Department of Labor
and Industry.
An employer electing this option shall
be deemed in compliance with this
Chapter for construction industry
employees who receive either at least
the prevailing wage rate or the rate
required in the applicable
apprenticeship agreement regardless of
whether the employees are working on
private or public projects.”
 STP § 233.04.H.

“Employees accrue a minimum of one (1)
hour of sick and safe time for every thirty
(30) hours worked. . . . Sick and safe time
shall accrue only in hour-unit increments;
there shall be no accrual of a fraction of
an hour of sick and safe time.”
 MPLS § 40.210(a), as amended.

“For every 30 hours worked after
earned sick and safe time begins to
accrue for an employee, the employee
shall accrue one hour of earned sick
and safe time. Earned sick and safe
time shall accrue only in hour-unit
increments; there shall be no accrual of
a fraction of an hour of earned sick and
safe time.”
 STP § 233.03.B.

“Sick and safe time under this chapter
begins to accrue at the commencement of
employment of the employee or this
chapter’s effective date, whichever is
later.”
 MPLS § 40.210(d).
“An employer with five (5) or less
employees must allow employees unpaid
use of accrued sick and safe time.”
 MPLS § 40.220(h).
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“Employees shall earn and accrue
earned sick and safe time at the
commencement of employment. For
individuals who are employed on the
date this ordinance takes effect, accrual
shall begin on the date this ordinance
takes effect.”
 STP § 233.03.A.
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Minneapolis
“An employer may satisfy this section by
providing at least forty-eight (48) hours of
sick and safe time following the initial
ninety (90) days of employment for use by
the employee during the first calendar
year, and providing at least eighty (80)
hours of sick and safe time beginning each
subsequent calendar year.”
 MPLS § 40.210(e), as amended.

St. Paul
“Employers may satisfy [the accrual]
requirement by providing at least 48
hours of earned sick and safe time
following the initial 90 days of
employment for use by the employee
during the first year, and providing at
least 80 hours of earned sick and safe
time beginning each subsequent year.”
 STP § 233.03.C.

Maximum
Annual Accrual

“Employees may not accrue more than
forty-eight (48) hours of accrued sick and
safe time in a calendar year unless the
employer agrees to a higher amount.”
 MPLS § 40.210(a), as amended.

“The maximum number of earned sick
and safe time hours an employee can
earn in each calendar or fiscal year
shall not exceed 48 hours.”
 STP § 233.03.B.

Maximum
Carryover

“Employers shall permit an employee to
carry over accrued but unused sick and
safe time into the following year. The
total amount of accrued but unused sick
and safe time for an employee may not
exceed eighty (80) hours at any time,
unless an employer agrees to a higher
amount.”
 MPLS § 40.210(c), as amended.

“Employers must permit an employee
to accrue up to 80 hours of earned sick
and safe time. Employers shall permit
an employee to carry over earned but
unused sick and safe time into the
following year (whether calendar or
fiscal year), but time carried over is
limited to the aforementioned caps.”
 STP § 233.03.C.

Maximum Sick
Leave Balance

“The total amount of accrued but unused
sick and safe time for an employee may
not exceed eighty (80) hours at any time,
unless an employer agrees to a higher
amount.”
 MPLS § 40.210(c), as amended.

“Employers must permit an employee
to accrue up to 80 hours of earned sick
and safe time.”
 STP § 233.03.C.

Waiting Period

“Employees are entitled to use accrued
sick and safe time beginning ninety (90)
calendar days following commencement
of their employment. After ninety (90)
calendar days of employment, employees
may use sick and safe time as it is
accrued.”
 MPLS § 40.220(a).

“Employees shall be entitled to use
earned sick and safe time 90 calendar
days following the commencement of
their employment. After 90 calendar
days of employment, employees may
use earned sick and safe time as it is
accrued.”
 STP § 233.04.A.

Limits on Usage

None.

None.

Front Loading
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Permissible Uses
–Employee

Permissible Uses
–Family
Members

Minneapolis
“[A]n employee’s: a. mental or physical
illness, injury, or health condition; b. need
for medical diagnosis, care, or treatment
of a mental or physical illness, injury, or
health
condition; or c. need for preventive
medical or health care”
 MPLS § 40.220(b)(1).

St. Paul
“An absence resulting from an
employee's own mental or physical
illness, injury, or health condition; to
accommodate the employee's need for
medical diagnosis, care, or treatment of
a mental or physical illness, injury, or
health condition; or an employee’s
need for preventive medical care”
 STP § 233.04.B.1.

“[T]he care of a family member: a. with a
mental or physical illness, injury, or
health condition; b. who needs medical
diagnosis, care, or treatment of a mental
or physical illness, injury, or health
condition; or c. who needs preventive
medical or health care”
 MPLS § 40.220(b)(2).

“To allow the employee to provide
care for a family member with a
mental or physical illness, injury, or
health condition; care for a family
member who needs medical diagnosis,
care, or treatment of a mental or
physical illness, injury, or health
condition; or care for a family member
who needs preventive medical care.”
 STP § 233.04.B.2.

“‘Family Member’ means the employee’s
child, step-child, adopted child, foster
child, adult child, spouse, sibling, parent,
step-parent, mother-in-law, father-in-law,
grandchild, grandparent, guardian, ward,
members of the employee’s household, or
registered domestic partner as defined in
Minneapolis Code of Ordinances Chapter
142.”
 MPLS § 40.40.
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“‘Family member’ means the
employee’s child, step-child, adopted
child, foster child, adult child, spouse,
sibling, parent, step-parent, mother-inlaw, father-in-law, grandchild,
grandparent, or registered domestic
partners as defined by Saint Paul Code
of Ordinances Section 186.20 and any
individual related by blood or affinity
whose close association with the
employee is the equivalent of a family
relationship.”
 STP § 233.02.
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Permissible Uses
–“Safe Time”

Permissible Uses
–
Other

Minneapolis
“[A]n absence due to domestic abuse,
sexual assault, or stalking of the employee
or employee's family member, provided
the absence is to: a. seek medical attention
related to physical or psychological injury
or disability caused by domestic abuse,
sexual assault, or stalking; b. obtain
services from a victim services
organization; c. obtain psychological or
other counseling; d. seek relocation due to
domestic abuse, sexual assault, or stalking
or e. take legal action, including preparing
for or participating in any civil or criminal
legal proceeding related to or resulting
from domestic abuse, sexual assault, or
stalking.”
 MPLS § 40.220(b)(3).

St. Paul
“An absence due to domestic abuse,
sexual assault, or stalking of the
employee or employee’s family
member, provided the absence is to: a.
seek medical attention related to
physical or psychological injury or
disability caused by domestic abuse,
sexual assault, or stalking; b. obtain
services from a victim-services
organization; c. obtain psychological
or other counseling; d. seek relocation
due to domestic abuse, sexual assault,
or stalking; or e. seek legal advice or
take legal action, including preparing
for or participating in any civil or
criminal legal proceeding related to or
resulting from domestic abuse, sexual
assault, or stalking.”
 STP § 233.04.B.3.

“[T]he closure of the employee's place of
business by order of a public official to
limit exposure to an infectious agent,
biological toxin or hazardous material or
other public health emergency.”
 MPLS § 40.220(b)(4).

“The closure of the employee’s place
of business by order of a public official
to limit exposure to an infectious
agent, biological toxin or hazardous
material or other public health
emergency.”
 STP § 233.04.B.4.

“[T]o accommodate the employee’s need
to care for a family member whose school
or place of care has been closed by order
of a public official to limit exposure to an
infectious agent, biological toxin or
hazardous material or other public health
emergency.”
 MPLS § 40.220(b)(5).
“[T]o accommodate the employee's need
to care for a family member whose school
or place of care has been closed due to
inclement weather, loss of power, loss of
heating, loss of water, or other unexpected
closure.”
 MPLS § 40.220(b)(6).
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“To accommodate the employee's need
to care for a family member whose
school or place of care has been closed
by order of a public official to limit
exposure to an infectious agent,
biological toxin or hazardous material
or other public health emergency.”
 STP § 233.04.B.5.
“To accommodate the employee's need
to care for a family member whose
school or place of care has been closed
due to inclement weather, loss of
power, loss of heating, loss of water, or
other unexpected closure.”
 STP § 233.04.B.6.
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– Minimum
Increments

Rate of Pay

Minneapolis
“An employer must allow an employee to
use sick and safe time in increments
consistent with current payroll practices as
defined by industry standards or existing
employer policies, provided such
increment ls not more than four (4)
hours.”
 MPLS § 40.220(f).

St. Paul
“Employees may use earned sick and
safe time in increments consistent with
the current business/payroll practice as
defined by industry standards or
existing employer policies, provided
such increment is not more than 4
hours.”
 STP § 233.04.C.

“An employer with six (6) or more
employees must compensate the employee
at the same hourly rate with the same
benefits as employee’s regular rate of pay
for the hours the employee was scheduled
to work during the time the employee uses
their accrued sick and safe time but in no
case shall the employee be compensated
at a rate less than the rate requirement in
Minnesota Statutes, Section 177.24.
Compensation is only required for hours
that an employee is scheduled to have
worked.”
 MPLS § 40.220(g), as amended.

“An employer must compensate an
employee for used sick and safe time at
the employee’s standard hourly rate,
for hourly employees, or an equivalent
rate, for salaried employees.
Employees are not entitled to
compensation for lost tips or
commissions and compensation is
required only for hours that an
employee is scheduled to have
worked.”
 STP § 233.04.D.

“‘Regular rate of pay’ means the
employee’s hourly rate, including
payments for shift differentials, for an
hourly employee or an equivalent rate for
an exempt employee. Regular rate of pay
does not include: (1) Tips. (2)
Commissions. (3) Reimbursement for
expenses incurred on the employer's
behalf. (4) Premium payments for
overtime work or work on Saturdays,
Sundays, holidays, or scheduled days off,
if the premium rate is at least one and onehalf (1-1/2) times the normal rate. (5)
Bonuses. (6) Cash or other valuables in
the nature of gifts on special occasions.
(7) Payments made pursuant to a bona
fide profit-sharing plan or trust or bona
fide thrift or savings plan. (8)
Contributions irrevocably made by an
employer to a trustee or third person
pursuant to a bona fide plan for providing
old-age, retirement, life, accident, or
health insurance or similar benefits for
employees.”
 MPLS § 40.40, as amended.

7
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Required Posters
and Handbooks

Minneapolis
“Every employer shall post, in a
conspicuous place at any workplace or job
site where any employee works, the
notices required by subsection (a). Every
employer shall post this notice in English,
and any language spoken by at least five
(5%) of the employees at the workplace or
job site if published by the department.”
 MPLS § 40.250(b).
“An employer that provides an employee
handbook to its employees must include
in the handbook notice of employee rights
and remedies under this chapter.”
 MPLS § 40.250(c).

St. Paul
“Employers may comply with this
section by displaying the poster in a
conspicuous and accessible place in
each establishment where such
employees are employed.”
 STP § 233.07.C.
“An employer that provides an
employee handbook to its employees
must include in the handbook notice of
employee rights and remedies under
this chapter.”
 STP § 233.07.D.

Notice of Sick
Leave Balance

“Upon request by an employee, the
employer must provide, in writing or
electronically, information stating the
employee's then-current amount of: (1)
accrued sick and safe time available to the
employee, and (2) used sick and safe time.
Employers may choose a reasonable
system for providing this notification,
including, but not limited to, listing
information on each pay stub or
developing an online system where
employees can access their own
information.”
 MPLS § 40.260.

“Upon request of the employee, the
employer must provide, in writing or
electronically, information stating the
employee's then current amount of: 1.
earned sick and safe time available to
the employee, and 2. used earned sick
and safe time. Employers may choose
a reasonable system for providing this
notification, including but not limited
to listing information on each pay stub
or developing an online system where
employees can access their own
information.”
 STP § 233.08.

Transfer/Rehire

If transferred to a “separate division,
entity, or location out of the city,” the
employer must maintain previouslyaccrued sick leave for 3 years.
 MPLS § 40.280(a).

If transferred to “a separate division,
entity, or location outside of the city,”
the employer must maintain
previously-accrued sick leave for 3
years.
 STP § 233.10.A.

If employee is rehired within 90 days of
separation, “previously accrued sick and
safe time that had not been used must be
reinstated” and the employee is entitled to
use the leave immediately.
 MPLS § 40.280(d).
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If employee is rehired within 90 days
of separation, “previously earned sick
and safe time that had not been used
must be reinstated” and the employee
is entitled to use the leave
immediately.
 STP § 233.10.C.
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Minneapolis
“Nothing in this chapter may be construed
as requiring financial or other
reimbursement to an employee from an
employer upon the employee's
termination, resignation, retirement, or
other separation from employment for
accrued sick and safe time that has not
been used.”
 MPLS § 40.280(a).

St. Paul
“An employer is not required to
provide financial or other
reimbursement to an employee upon
the employee's termination,
resignation, retirement, or other
separation from employment for
earned sick and safe time that the
employee has not used.”
 STP § 233.03.E.

Exemption for
Current Leave
Policies

“Employers who provide their employees
sick and safe time under a paid time off
policy or other paid leave policy that
meets or exceeds, and does not otherwise
conflict, with the minimum standards and
requirements provided in this chapter are
not required to provide additional sick and
safe time.”
 MPLS § 40.310(b).

“If an employer has a paid-leave
policy, such as a paid-time-off policy,
or a combination of sick and vacation
time, that makes available to
employees an amount of paid leave
that may be used for the same purposes
and under the same conditions as
earned sick and safe time under this
section and that is sufficient to meet
the requirements for earned sick and
safe time as stated in subsections (A)(C) of this section, the employer is not
required to provide additional earned
sick and safe time. Satisfaction of
subsections (A)-(C) may be made
through any combination of sick,
vacation, or paid time off.”
 STP § 233.03.D.

Recordkeeping

“An employer must maintain accurate
records for each employee showing: (1)
For non-exempt employees, hours
worked. (2) Hours of leave available for
sick and safe time purposes. (3) Hours of
leave used for sick and safe time
purposes.”
 MPLS § 40.270(a), as amended.

“Employers shall retain accurate
records documenting hours worked by
employees and earned sick and safe
time taken by employees for a period
of 3 years.”
 STP § 233.09.A.

Payout at
Termination

Records must be maintained for 3 years.
 MPLS § 40.270(b).
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Discrimination /
Retaliation

Agency
Responsible for
Enforcement
Statute of
Limitations

Minneapolis
“It shall be unlawful for an employer or
any other person to interfere with,
restrain, or deny the exercise of, or the
attempt to exercise, any right protected
under this chapter. . . . An employer shall
not take adverse employment action or
discriminate against an employee because
the employee has exercised rights under
this chapter. Such rights include, but are
not limited to, requesting accrued sick and
safe time, using accrued sick and safe
time, informing any person about any
employer's alleged violation of this
chapter, making a complaint or filing an
action to enforce a right to accrued sick
and safe time under this chapter.”
 MPLS § 40.240(a)-(b).

St. Paul
“It shall be unlawful for an employer
or any other person to discharge,
threaten to discharge, demote, suspend,
or in any manner discriminate or take
adverse action against any person in
retaliation for exercising rights
protected under this Chapter. Such
rights include the right to use earned
sick and safe leave pursuant to this
Chapter; the right to file a complaint or
inform any person about any
employer's alleged violation of this
Chapter; the right to cooperate with the
HREEO in its investigations of alleged
violations of this Chapter; and the right
to inform any person of his or her
potential rights under this Chapter.”
 STP § 233.06.A.

Minneapolis Department of Civil Rights.

St. Paul Department of Human Rights
and Equal Economic Opportunity.

365 days to file an administrative
complaint.
 MPLS § 40.120(a).

365 days to file an administrative
complaint or a lawsuit in Ramsey
County District Court.
 STP § 233.13; STP
§ 233.06.B.
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Penalties

Minneapolis
“1. Reinstatement and back pay. 2. The
crediting to an employee of any accrued
sick and safe time accrued but not credited
plus payment to the employee of the
dollar value of the accrued sick and safe
time accrued but not credited multiplied
by two (2), or two hundred fifty dollars
($250), whichever amount is greater. 3.
The payment of any accrued sick and safe
time unlawfully withheld plus payment to
the employee of the dollar amount of
accrued sick and safe leave withheld
multiplied by two (2), or two hundred
fifty dollars ($250), whichever amount is
greater. 4. Up to a one thousand five
hundred dollar ($1,500) administrative
penalty payable to the employee for each
violation of sections 40.230
[confidentiality] or 40.240
[discrimination/retaliation]. 5. An
administrative fine payable to the city of
up to fifty dollars ($50) for each day, or
portion thereof, a violation of sections
40.250, 40.260 to 40.270 that has
continued following written notice to the
employer of such violation with a period
of no less than five (5) business days to
comply.”
 MPLS § 40.120(d).
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St. Paul
“1. Reinstatement and back pay. 2.
For the first violation, the payment of
any earned sick and safe time
unlawfully withheld, and the payment
of an additional sum as liquidated
damages to each employee whose
rights under this chapter were violated.
The dollar amount of earned sick and
safe time withheld from the employee
multiplied by two, or $250.00,
whichever amount is greater, may be
included as the liquidated damages to
be paid to the employee. 3. For a
second violation by an employer
against the same employee, in addition
to the payment of any earned sick and
safe time unlawfully withheld, the
director shall assess liquidated
damages in an additional amount and
order the employer to pay to the
employee the dollar value of the sick
and safe time unlawfully withheld
multiplied by two, or $250.00,
whichever amount is greater. In
addition thereto, for any second
violation by an employer, the director
shall assess an administrative fine,
payable to the City, up to $1,000. 4. In
addition to the above, for a third or any
subsequent violations against the same
employee, the director shall assess an
administrative fine, payable to the
employee, up to $1,000, or an amount
equal to ten percent of the total amount
of unpaid wages, whichever is greater.
5. An administrative fine of up to
$1,000, payable to the employee, for
each violation of sections 233.05 or
233.06 of this chapter. 6. An
administrative fine of up to $1000,
payable to the City, for each violation
of sections 233.07, 233.08, or 233.09
of this chapter.”
 STP § 233.13.D.
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Minneapolis
Private Right of
Action?

III.

St. Paul
Yes. An aggrieved employee may
“bring a civil action” and recover “any
and all damages recoverable at law,
together with costs and disbursements,
including reasonable attorney's fees,
and may receive injunctive and other
equitable relief as determined by the
court.”
 STP § 233.06.B.

No.

TOUGH SICK LEAVE QUESTIONS.
A.

Round 1.


My employees telecommute, do I have to provide them with sick leave?



Our business is located in St. Louis Park, but my employees make deliveries in
Minneapolis each day. Are they covered?



My business is located in Anoka, but we store equipment in a storage unit in Minneapolis
and St. Paul, are we covered?

B.

Round 2.


I pay my employees Davis-Bacon rates, so that means they’re exempt, right?



I have a group of employees called “interns” or pre-apprentices,” are they exempt?



We are based in Edina, but we have a construction trailer at a project in Minneapolis,
are we covered?

C.

Round 3.


I have a group of employees in Minneapolis that just elected a Union to represent them,
am I exempted until July 1, 2018?



We’ve reached impasse with the Union over the sick leave issue for employees in
Minneapolis, are we still “exempt”?

D.

Round 4.


Our policy caps accrual of sick leave at 100 hours, is this lawful?



We have a “use-it-or-lose-it” sick leave policy, is that OK?



What if the policy provides 100 hours of sick leave on a “use-it-or-lose-it” basis?

12
2759033.v1

© 2018 Felhaber Larson

E.

Hypo # 1.


Facts: Acme credits sick leave two weeks at a rate of 1 hour for every 30 hours worked
and rounds to the nearest whole hour.



Questions:
 Is Acme complying with the ordinances?
 If not, how can their practice be adjusted?



More Facts: Acme changes its policy to provide a lump sum of sick leave (1.846 hours
per week) on a bi-weekly basis to all full-time employees.



Questions:
 Does this comply?
 If not, how can their practice be adjusted?

F.

Round 5.


Our company has a PTO policy, do we have to list out all of the reasons that an employee
can take protected sick leave?



An employee’s nanny cannot work because she is sick, is the time off protected?



An employee’s au pair quits, is the time off protected? For how long?

G.

Round 6.


If we require a 4-hour minimum usage, can an employee use 4.5 hours of sick leave?



An employee takes 8 hours of sick leave after working 40 hours. Do I have to pay him
OT for the time?



How do I calculate the rate for salaried employees?



What if the employee is only paid commissions?



What if the employee is paid a “piece-rate”?



An employee picked up a weekend shift, which is paid at a higher rate, but then called in
sick. Do I have to provide sick leave? If so, at what rate?

13
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H.

Round 7.


We have a PTO policy that complies with the ordinance, do we have to pay out PTO
when an employee separates?



What if we don’t have an online system and we can’t put the balance on employee’s
paychecks, is there another way to comply?

I.

Round 8.


Can I do accrual for some employees and front-loading for others?



We have an “unlimited” leave policy for some employee, does this comply with the sick
leave ordinance?

J.

Round 9.


If I have a PTO policy, do I need to track what uses qualify as “sick leave”?



After an employee uses 48 hours of leave in a leave year, can I deny the leave and/or
apply attendance points?

K.

Hypo #2.


Facts: Hank has 120 hours of PTO. His employer assumes 48 hours are sick/safe leave
in the first year and 80 hours each year thereafter.



Questions:
 If Hank takes a 1 week vacation, how much PTO does he have left?
 How much of that is sick/safe leave?



More Facts: Hank is fired shortly after his 1 week vacation.



Questions:
 Can Hank sue for retaliation or discrimination?
 Does Hank get to “cash-out” his remaining PTO balance?

L.

Hypo #3.


Facts: Steve quits his job in December. Steve’s employer was using PTO to satisfy the
sick leave ordinance. Pursuant to the policy, Steve was able to “cash-out” 80 hours of
PTO. Less than 90 days later, Steve was rehired.



Questions:
 Is Steve entitled to have his 80 hours of PTO reinstated?

14
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M.

Round 10.


What if the employee requesting sick leave is the only employee at the location (e.g., gas
station at 2 a.m., soccer coach, or nurse)?



Can the employer make special rules with respect to these employees?

N.

Round 11.


How do we manage employee attendance?



Can we discipline employees who fail to call-in before their shift?



What if they don’t tell us why they are taking the day off?

O.

Hypo #4.


Facts: Katherine takes 12 weeks of FMLA for a knee surgery.



Questions:
 Can the employee use sick/safety leave?
 Can the employer require the employee to use sick/safety leave?



More Facts: After knee surgery, Katherine learns that she is pregnant.



Questions:
 Can Katherine use sick/safety leave?
 If Katherine has exhausted her paid leave, is she entitled to any other leave?



More Facts: After her knee surgery and pregnancy, Katherine learns that she needs foot
surgery. She has exhausted all FMLA, MPLA, and sick leave. Her doctor’s note says
she can return to work in 2 weeks.



Questions:
 Is Katherine’s absence protected?
 What if her employer failed to designate her initial knee surgery as FMLA?

P.

Hypo #5.


Facts: Dan’s wife just had a baby, and Dan wants to stay home and bond with his child.



Questions:
 Can Dan use sick/safety leave?
 Are there any other leaves available to Dan?
 Does it matter if Dan is caring for his wife or the child?
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Q.

Hypo #6.


Facts: Mary used 80 hours of PTO to obtain an HRO against her ex-husband and to
receive counseling.



Questions:
 Can Mary take 12 weeks of FMLA for back surgery?
 If Mary adopts her ex-husband’s stepson, can she take additional leave?



More Facts: Mary learns that she is pregnant. She has exhausted her 12 weeks of
FMLA and any sick leave.



Questions:
 Can Mary take leave?
 If so, is it paid or unpaid?
 Must the employer continue to pay its share of Mary’s healthcare?

R.

IV.

Hypo #7.


Facts: Jack’s infant grandson, who lives in AZ, is sick.



Questions:
 Can Jack use sick/safe leave?
 Can Jack’s employer designate the time as FMLA?

SAMPLE HANDBOOK NOTICES.
Both the Minneapolis and the St. Paul sick leave ordinances require that employers
update their employee handbooks to inform employees of their rights. See MPLS § 40.250(c)
(“An employer that provides an employee handbook to its employees must include in the
handbook notice of employee rights and remedies under this chapter.”); STP § 233.07.D (“An
employer that provides an employee handbook to its employees must include in the handbook
notice of employee rights and remedies under this chapter.”).
A.

Minneapolis Handbook Notice.
NOTICE TO MINNEAPOLIS EMPLOYEES
Effective July 1, 2017, employees working at least 80 hours per year in the City
of Minneapolis are generally covered by the Minneapolis Sick and Safe Time
Ordinance. Collective bargaining agreements supersede ordinance requirements
until July 1, 2018.
The rights of covered employees under the ordinance include the following: (1)
the right to accrue one hour of paid Minneapolis Sick/Safe Leave for every 30
hours worked in Minneapolis, up to a maximum of 48 hours per year or 80 hours
16
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including carryover from previous years is reached, whichever occurs first; (2)
the right to carry over up to 80 hours of accrued but unused Minneapolis
Sick/Safe Leave each year; (3) the right to use Minneapolis Sick/Safe Leave for
the purposes set forth in the ordinance; (4) the right to file a complaint with the
City of Minneapolis – Labor Standards Enforcement Division; and (5) the right to
be free from retaliation for using or requesting Sick/Safe time.
Minneapolis Sick/Safe Leave can be used for: (1) the employee’s own illness,
injury, or health condition or to obtain medical diagnosis, treatment, or
preventative care for such condition(s); (2) care for a family member with an
illness, injury, health condition, or who needs to obtain medical diagnosis,
treatment, or preventative care for such condition(s); (3) receiving assistance due
to domestic abuse, sexual assault, or stalking of the employee or a family
member; (4) the closure of employee’s place of business by a public official; or
(5) the closure of a family member’s school or place of care by a public official
or due to inclement weather, loss of power, heating, or water, or other unexpected
closure.
If you have any questions about St. Paul Sick/Safe Leave or any other employee
benefits, please contact Human Resources.
B.

St. Paul Handbook Notice.
NOTICE TO ST. PAUL EMPLOYEES
Effective July 1, 2017, employees working at least 80 hours per year in the City
of St. Paul are generally covered by the St. Paul Earned Sick and Safe Time
Ordinance.
The rights of covered employees under the ordinance include the following: (1)
the right to accrue one hour of paid St. Paul Sick/Safe Leave for every 30 hours
worked in St. Paul, up to a maximum of 48 hours per year or 80 hours including
carryover from previous years is reached, whichever occurs first; (2) the right to
carry over up to 80 hours of accrued but unused St. Paul Sick/Safe Leave each
year; (3) the right to use St. Paul Sick/Safe Leave for the purposes set forth in the
ordinance; (4) the right to file a complaint with the City of St. Paul – Labor
Standards Enforcement Division; and (5) the right to be free from retaliation for
using or requesting Sick/Safe time.
St. Paul Sick/Safe Leave can be used for: (1) the employee’s own illness, injury,
or health condition or to obtain medical diagnosis, treatment, or preventative care
for such condition(s); (2) care for a family member with an illness, injury, health
condition, or who needs to obtain medical diagnosis, treatment, or preventative
care for such condition(s); (3) receiving assistance due to domestic abuse, sexual
17
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assault, or stalking of the employee or a family member; (4) the closure of
employee’s place of business by a public official; or (5) the closure of a family
member’s school or place of care by a public official or due to inclement weather,
loss of power, heating, or water, or other unexpected closure.
If you have any questions about St. Paul Sick/Safe Leave or any other employee
benefits, please contact Human Resources.
V.

SAMPLE UNLIMITED LEAVE POLICY.
Unlimited Leave Policy
(for Exempt, Salaried Employees)
As an exempt, professional, you have the discretion to manage your schedule as
you see fit. If you need to be absent from work for any of the reasons set forth in
the Minneapolis/St. Paul Sick Leave Ordinance, you may do so. If your absence
qualifies for a leave of absence under FMLA, or constitutes any other form of
protected leave, please inform HR immediately.
If you have any questions, please do not hesitate to contact [contact person].

VI.

SAMPLE SICK LEAVE POLICY.

Paid Sick/Safe Time for Hourly Employees Working in
Minneapolis and St. Paul
The Company provides eligible employees who work in Minneapolis and St. Paul with
the opportunity to accrue sick/safe time (“Sick/Safe Time”) when they are unable to
work due to a brief illness or for other qualifying reasons.
This policy is intended to comply with the requirements of any and all paid Sick/Safe
leave statutes, ordinances, rules, or regulations that might apply to an employee in the
circumstances at hand. In the event that any valid state or local law, ordinance, rule, or
regulation provides for greater leave rights than this policy, the law, ordinance, rule, or
regulation in question will control over this policy.
Who is covered? This policy applies to all employees who work for hourly pay and
perform work in Minneapolis or St. Paul, whether full-time, part-time, temporary, or
seasonal employees.
When do I become eligible to use Sick/Safe Time? Employees who are employed on
July 1, 2017, are immediately eligible to accrue and use Sick/Safe Time. Employees
who are hired after July 1, 2017, begin to accrue Sick/Safe Time immediately, but
become eligible to use Sick/Safe Time only after the first ninety (90) calendar days of
their employment (“Waiting Period”).
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Employees who have a break in employment and are rehired within 90 days will be
credited with any previously accrued, unused Sick/Safe Time, and days that the
employee worked for the Company before the break in employment will be counted
towards completion of the Waiting Period.
How Much Sick/Safe Time Do I Have? Beginning on July 1, 2017, employees covered
by this policy will begin to accrue Sick/Safe Time on a calendar year basis, defined as
January 1st through December 31st (the “Leave Year”).
Covered employees accrue one hour of Sick/Safe Time for every 30 hours worked each
pay period up to a maximum of 48 hours each Leave Year. Employees only accrue
Sick/Safe Time for hours actually worked; employees do not accrue Sick/Safe Time
while on vacation, leave, or while using Sick/Safe Time or for any other non-working
time.
At the end of each Leave Year, employees will be permitted to carryover a maximum of
80 hours of accrued but unused Sick/Safe Time to the next Leave Year. For example, an
employee who accrued 48 hours of Sick/Safe Time in the first Leave Year, but who did
not use any of it, can carry over 48 hours to the start of the second Leave Year.
Once an employee reaches 80 hours of Sick/Safe Time, through either carry-over and/or
accrual, the employee will no longer accrue additional hours (even if the yearly cap is not
triggered) until the employee uses some of the hours that the employee has “in the bank.”
What Rate of Pay Will Apply to Sick/Safe Time? Sick/Safe Time for hourly or nonexempt employees will be paid at the employee’s regular rate of pay. The Company will
not pay an employee’s overtime rate when an employee uses Sick/Safe Time, even for
hours that would have been overtime hours if worked.
What Can Sick/Safe Time Be Used For? Eligible employees may use Sick/Safe Time
in four-hour increments for any purpose that qualifies for paid time off under the
Minneapolis and St. Paul Sick/Safe Time Ordinances, which includes the following:
(1)
(2)
(3)
(4)
(5)
(6)

for the employee’s own illness, injury, or health condition or for the
employee obtain medical diagnosis, treatment, or preventative care for
such condition(s);
to care for a family member with an illness, injury, or health condition or
to care for a family member who needs medical diagnosis, treatment, or
preventative care for such condition(s);
for an absence due to domestic violence, sexual assault, stalking, or to
obtain medical treatment or other services related thereto;
closure of the employee’s place of business by a public official;
to accommodate the employee’s need to care for a family member’s
school or place of care that has been closed by order of a public official;
or
to accommodate the employee’s need to care for a family member
whose school or place of care has been closed due to inclement weather,
loss of power, loss of heating, loss of water, or other unexpected closure.

What Notice Must I Provide? If the need for Sick/Safe Time is foreseeable, the
Company requires that employees provide at least seven (7) days’ notice to your
manager. Employees must make a reasonable effort to schedule a foreseeable need for
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Sick/Safe Time in a manner that does not unduly disrupt operations of the Company.
If the need for Sick/Safe Time is unforeseeable, the employee must provide notice to
your manager as soon as practicable and must generally comply with the Company’s
notice and leave request procedures to the extent that it does not interfere with the ability
of the employee to use the Sick/safe Time when needed.
If the expected duration of a Sick/Safe Time absence changes for any reason, an
employee must notify your manager as soon as practicable.
An employee’s failure to provide the notice required under this policy may result in a
delay in payment or nonpayment of the time claimed as Sick/Safe Time and may also
result in discipline for failure to follow Company policies and procedures.
Must I Provide Documentation for the Reason for Sick/Safe Time? If an employee
uses Sick/Safe Time for more than three consecutive scheduled work days, the Company
may require reasonable documentation for the purpose for the Sick/Safe Time.
Documentation may include, but is not limited to, a signed statement from a health care
provider. The employee must provide documentation to the Company within 15
calendar days of the request.
If the need for Sick/Safe Time is foreseeable and projected to last longer than three
consecutive scheduled work days, the Company may require reasonable documentation
of the purpose for the Sick/Safe Time before the Sick/Safe Time commences, or as soon
as otherwise practicable.
The Company also reserves the right to require documentation verifying an employee’s
need to use Sick/Safe Time if there are indications of abuse, such as repeated use of
unscheduled Sick/Safe Time on or adjacent to weekends, holidays, or pay days.
An employee’s failure or delay in providing documentation requested by the Company
may result in a delay in payment or nonpayment of the time claimed as Sick/Safe Time
and may also result in discipline for failure to follow Company policies and procedures.
How Does Sick/safe Time Relate to Other Types of Leave? If you require time off
from work because of a reason that qualifies under this policy and the Minneapolis and
St. Paul Sick/Safe Time ordinances, you must use Sick/Safe Time. It is not optional.
However, employees may not use Sick/Safe Time while on any other paid leave
approved by the Company.
Depending on the reason, an employee’s use of Sick/Safe Time also may qualify for
concurrent leave under federal, state or other local laws, such as leave under the
Minnesota Parental Leave Act (MPLA) or the federal Family and Medical Leave Act
(FMLA). An employee will be required to exhaust any accrued Sick/safe Time for a
qualifying purpose before being permitted to take unpaid leave.
How Will I Be Notified of My Sick/safe Time Balance? On each paystub, the
Company will provide employees with information regarding the amount of unused
Sick/Safe Time that is available for use during the remainder of the Leave Year and the
amount that has been used by the employee.
Will I Be Paid for Any Unused Sick/safe Time? No, you will not be paid for any
unused Sick/Safe Time. Payment for an employee’s Sick/safe Time is not considered
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earned or owed until Sick/Safe Time is used. Upon an employee’s termination for any
reason, all unused Sick/Safe Time is forfeited by the employee, and the Company will
have no obligation to pay the employee for the unused Sick/Safe Time.
What if I Have Accrued Less Sick/Safe Time Than I Need to Use? If your absence
for a qualifying Sick/Safe Time purpose exceeds the number of Sick/Safe Time hours
that you have accrued and are eligible to use, you will not be paid for the excess hours,
and the Company will apply its normal Attendance Policy, which may result in a
determination that the excess hours are unexcused and subject to discipline under the
Policy.
No-Retaliation Policy. The Company strictly prohibits retaliation or discrimination
against employees who request or use Sick/Safe Time. An employee who believes that
he or she has been wrongfully denied Sick/Safe Time or retaliated or discriminated
against for requesting or taking Sick/Safe Time must immediately notify Human
Resources.
This Policy Is Not a Contract of Employment. This policy is not a contract for
employment and does not affect the at-will employment relationship between the
Company and employees. The Company periodically may update this policy and
reserves the right to interpret the policy as well as replace, modify, or revoke it at any
time, upon reasonable notice.
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I.

MINNESOTA EMPLOYMENT CONTRACT BASICS
A. General Contract Law Principles on Formation

“The formation of a contract requires communication of a specific and definite offer,
acceptance, and consideration.” Thomas B. Olson & Assocs, P.A. v. Leffert, Jay & Polglaze, P.A.,
756 N.W.2d 907, 918 (Minn. Ct. App. 2008) (citation omitted), rev. denied (Minn. 2009); see also
Cruz v. TMI Hosp., Inc., No. 14-CV-1128, 2015 WL 5996383, at *12–13 (D. Minn. Oct. 14,
2015). Minnesota courts apply the objective standard to determine whether a contract between
parties has been formed. E.g., Rios v. Jennie-O Turkey Store, Inc., 793 N.W.2d 309, 316 (Minn. Ct.
App. 2011); Powell v. MVE Holdings, Inc., 626 N.W.2d 451, 460 (Minn. Ct. App. 2001), rev.
denied (Minn. July 24, 2001).
In determining whether a contract was formed a court may look behind words to consider
the surrounding facts and circumstances in the context of the entire transaction, including the
purpose, subject matter, and nature of it. Your Magazine Publisher, Inc. v. BMO Harris Bank, N.A.,
No. A13-0144, 2013 WL 3868168 (Minn. Ct. App. July 29, 2013) (citing Powell, supra); Ruud v.
Great Plains Supply, Inc., 526 N.W.2d 369, 371 (Minn. 1995) (citing Cederstrand v. Lutheran
Bhd., 117 N.W.2d 213, 221 (Minn. 1962)).
General contract law principles, when applied to the employment world, can create many
interesting—and often unintended—results.
B. Unsigned Employment Contracts
It is not uncommon for employers and employees to have written, but unsigned,
agreements in their files. If the parties clearly agreed that there is no agreement until there is a
signed agreement (i.e., it is a condition precedent), Minnesota courts will enforce that. “When both
parties have ‘clearly indicated an intent not to be bound’ until they execute a formal document, no
contract exists.” Moga v. Shorewater Advisors, LLC, No. A08-785, 2009 WL 982237, at *4 (Minn.
Ct. App. Apr. 14, 2009). Even where “one party has ‘intended and expressed the intention from the
start not to be bound at all until the execution of the formal contract,’ there is no contract until the
condition is fulfilled.” Id. (citation omitted). “Where the parties make the reduction of the
agreement to writing and its signature by them a condition precedent to its completion, it will not
be a contract until that is done, and this is true although all the terms of the contract have been
agreed upon.” Trautman v. JPMorgan Chase Bank, No. A12-0300, 2012 WL 3263907, at *3
(Minn. Ct. App. Aug. 13, 2012), rev. denied (Oct. 24, 2012) (quoting Lamoreaux v. Weisman,
161 N.W. 504, 506 (Minn. 1917)). It should be noted that “the test of adequate ‘subscription’ [is]
whether the offeror intended to authenticate the document….” SN4, LLC v. Anchor Bank, fsb,
No. A13-1566, 2014 WL 2441343, at *3 n.2 (Minn. Ct. App. June 2, 2014) (quoting Greer v.
Kooiker, 253 N.W.2d 133, 139 n.4 (Minn. 1977)). A symbol written “with the intent that it be
tantamount to a written signature, is a sufficient subscription.” SN4, 2014 WL 2441343, at *3 n.3
(quoting Radke v. Brenon, 134 N.W.2d 887, 891 (Minn. 1965) (concluding that a typewritten name
at the bottom of a letter was a sufficient subscription)).

1

However, employers and employees frequently engage in negotiations without expressly
stating that a fully signed agreement is a condition of the contract being enforced. In those cases, a
contract may be binding on a party though not signed by that party. Welsh v. Barnes-Duluth
Shipbuilding Co., 21 N.W.2d 43, 46–47 (Minn. 1945) (“[w]here a signature is not required by
some positive rule of law, as, for example, in certain cases by the statute of frauds, assent or
mutuality may be shown by the fact that the parties accepted the writing as a binding contract and
acted on it as such, even though it was not signed”); see also Schwendimann v. Arkwright
Advanced Coating, Inc., Civ. No. 11-820, 2012 WL 928214, at *6 (D. Minn. Mar. 19, 2012).
C. Oral Employment Contracts
Oral offers or promises can create binding contractual obligations. Skagerberg v. Blandin
Paper Co., 266 N.W. 872 (Minn. 1936) (“Unless the contract is covered by the statute of frauds …
a signed agreement is generally not required for formation of a contract.”); Riley Bros. Constr., Inc.
v. Shuck, 704 N.W.2d 197, 203 (Minn. Ct. App. 2005); Lansing v. Wells Fargo Bank, N.A.,
Civ. No. 15-3530, 2016 WL 3390400, at *15 (D. Minn. Apr. 25, 2016), report & recommendation
adopted, Civ. No. 15-3530, 2016 WL 3406085 (D. Minn. June 17, 2016). Minnesota courts have
held that the law does not distinguish between contracts that are expressed in writing, that are oral,
that are completed by action, or that combine all three forms of acceptance. Georgens v. Fed.
Deposit Ins. Corp., 406 N.W.2d 95, 97 (Minn. Ct. App. 1987).
Many oral contract claims turn on the general question of whether there was a “meeting of
the minds.” In the employment context, the issue is often whether employment is guaranteed for a
specific period of time. For example, the Minnesota Supreme Court long ago held that an
employer’s oral promise of “permanent” employment might be an enforceable contract.
Skagerberg v. Blandin Paper Co., 266 N.W. 872 (Minn. 1936). However, to sustain this claim, the
employee must prove that there was a specific and definite offer, which was communicated and
accepted by the employee. Thompson v. Campbell, 845 F. Supp. 665 (D. Minn. 1994); Schibursky
v. IBM, Corp., 820 F. Supp. 1169 (D. Minn. 1993); Pine River State Bank v. Mettille,
333 N.W.2d 622 (Minn. 1983). See, e.g., Piekarski v. Home Owners Sav. Bank, F.S.B.,
956 F.2d 1484, 1489–90 (8th Cir. 1992) (employer’s statement that the employee had a “future”
was not an oral contract for permanent employment); Dumas v. Kessler & Maguire Funeral Home,
Inc., 380 N.W.2d 544, 547 (Minn. Ct. App. 1986) (employer’s comment that they would retire
together was not an oral contract for permanent employment); Degen v. Investors Diversified
Servs., Inc., 110 N.W.2d 863, 866 (Minn. 1961) (employer’s comment that employee had a great
future with the company and to consider his job a career situation was not enough to create an oral
contract for permanent employment); Songa v. Sunrise Senior Living Inv. Inc., 22 F. Supp. 3d 939
(D. Minn. 2014) (alleged statement that her employment would continue “in accordance with
applicable laws and regulations” did not change at-will status because it was a general statement of
policy lacking in any meaningful degree of specificity, which was insufficiently definite to alter the
terms of the otherwise at-will employment relationship and therefor precluded her claim for breach
of implied employment contract); Shelander v. Johnstech Int’l Corp., No. A13-1544,
2014 WL 1408068 (Minn. Ct. App. Apr. 14, 2014) (memorialization of his annual sales goal on a
napkin did not constitute a separate and independent agreement for a specific term through the end
of that year with respect to the marketing of the specific product for which he was responsible, and
thus did not modify the terms of his at-will employment contract); Wood v. SatCom Mktg., LLC,
Civ. No. 11-503, 2012 WL 591503 (D. Minn. Feb. 22, 2012), aff’d, 705 F.3d 823 (8th Cir. 2013)
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(courts presume employees are operating under an at-will contract unless “objective evidence”
shows that the parties intended to limit the employer’s authority to terminate) (citing Gunderson v.
Alliance of Computer Prof’ls, Inc., 628 N.W.2d 173, 181–82 (Minn. Ct. App. 2001), rev. granted
(Minn. July 24, 2001), appeal dismissed (Minn. Aug. 17, 2001)); Newland v. Connexus Energy,
No. A10-820, 2011 WL 206161 (Minn. Ct. App. Jan. 25, 2011) (alleged oral assurances that
employee would be employed at least until age 65, and statements that employee “had to stay” and
“couldn’t leave,” were too general to constitute a clear and definite promise of employment until
age 65 and thus could not be used as the basis for a breach-of-employment-contract claim).
Another issue that arises is whether the employer orally modified an earlier written
agreement with respect to terms and conditions of employment. The “party asserting the oral
modification of a written contract has the burden of proving the modification by clear and
convincing evidence. The burden is not met by a mere preponderance of the evidence.” Waters v.
Cafesjian, 946 F. Supp. 2d 876, 880–81 (D. Minn. 2013) (quoting Sokol & Assocs., Inc. v.
Techsonic Indus., Inc., 495 F.3d 605, 610 (8th Cir. 2007); Merickel v. Erickson Stores Corp.,
95 N.W.2d 303, 305 (Minn. 1959)) (finding the former employee failed to establish the employer’s
purported oral agreement to modify his written employment agreement and to produce adequate
evidence supporting his claim).
Interestingly, it is possible to have an oral modification to a written agreement even if the
written agreement prohibits oral modifications—as long as the party asserting the modification can
prove that the parties did in fact enter into an oral modification of the agreement and that the oral
modification did not violate the statute of frauds. MAS Prods., Inc. v. MAS Acquisition, Inc.,
No. A11-1254, 2012 WL 612318, at *7 (Minn. Ct. App. Feb. 27, 2012). “The general common law
rule is that a written contract can be varied or rescinded by oral agreement of the parties, even if
the contract provides that it shall not be orally varied or rescinded.” Id. (quoting Larson v. Hill’s
Heating & Refrig. of Bemidji, Inc., 400 N.W.2d 777, 781 (Minn. Ct. App. 1987) (holding oral
modification agreement effective despite the contract’s provision against oral modification), rev.
denied (Minn. Apr. 17, 1987)). Moreover, “[a]lthough the parol evidence rule excludes evidence of
contemporaneous and prior agreements varying the terms of a written contract, it does not exclude
evidence of subsequent oral modifications of a contract.” Id. (quoting LaPanta v. Heidelberger,
392 N.W.2d 254, 258–59 (Minn. Ct. App. 1986)). However, “[t]his court respects written contracts
and subjects allegations of an inconsistent oral contract to a rigorous examination.” Id. (quoting
Bolander v. Bolander, 703 N.W.2d 529, 541–42 (Minn. Ct. App. 2005), rev. dismissed (Minn.
Nov. 15, 2005)).
“Both the existence and terms of an oral contract are issues of fact, generally to be decided
by the fact-finder.” Bowman Constr. Co., Inc. v. LaValla Sand & Gravel, Inc., No. A13-0269,
2013 WL 6152194, at *2 (Minn. Ct. App. Nov. 25, 2013) (quoting Rios v. Jennie-O Turkey Store,
Inc., 793 N.W.2d 309, 315 (Minn. Ct. App. 2011), rev. denied (Minn. Mar. 29, 2011)). Similarly,
the question whether the parties entered into an oral modification of the contract is ultimately a
question of fact. MAS Prods., Inc., 2012 WL 612318 (citing Johnson v. Quaal, 83 N.W.2d 796,
799 (Minn. 1957)).
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D. Unilateral Promises in Handbooks, Policies, and Procedures
Employee handbooks and other policies and procedures, if not carefully drafted, may create
an employment contract between employers and employees. See, e.g., Pine River State Bank v.
Mettille, 333 N.W.2d 622 (Minn. 1983) (under certain circumstances an employee handbook may
create an employment contract); Feges v. Perkins Rest., Inc., 483 N.W.2d 701 (Minn. 1992)
(finding a breach of contract action where an employer failed to follow its own specific and
definite policies).
In Pine River, the Minnesota Supreme Court distinguished between a specific and definite
offer (enforceable as a contract), and a general statement of policy (not enforceable as a contract).
The court identified four factors required for a provision in a personnel manual to be enforceable as
a unilateral contract: (1) an offer which is sufficiently definite and specific, and not merely a
general statement of policy; (2) communication of the offer to the employee; (3) acceptance of the
offer; and (4) consideration. Pine River State Bank v. Mettille, 333 N.W.2d 622; see, e.g., Lindgren
v. Harmon Glass Co., 489 N.W.2d 804, 810 (Minn. Ct. App. 1992), rev. denied; Hunt v. IBM Mid
Am. Employees Fed. Credit Union, 384 N.W.2d 853, 857 (Minn. 1986); Dumas v. Kessler &
Maguire Funeral Home, Inc., 380 N.W.2d 544, 546–47 (Minn. Ct. App. 1986); Martens v. Minn.
Mining & Mfg. Co., 616 N.W.2d 732 (Minn. 2000). For purposes of this chapter, let it suffice to
say that any number of unilateral “promises” in employee handbooks or elsewhere by an employer
may end up being interpreted as contractual obligations—so caution is required in drafting and
reviewing handbooks and other documents of employers. However, even if the language of an
employee handbook satisfies the four requirements of Pine River and Feges, “[a] disclaimer in an
employment handbook that clearly expresses an employer’s intent to retain the at-will nature of the
employment relationship will prevent the formation of a contractual right to continued
employment.” Coursolle v. EMC Ins. Grp., Inc., 794 N.W.2d 652, 659 (Minn. Ct. App. 2011)
(quoting Alexandria Hous. & Redev. Auth. v. Rost, 756 N.W.2d 896, 906 (Minn. Ct. App. 2008)).
E. Unilateral Promises in Compensation and Benefit Plans
Compensation and benefit plans may also lead to unilateral contract claims by employees.
Compare Bahr v. Tech. Consumer Prod., Inc., 601 F. App’x 359, 367–68 (6th Cir. 2015) (applying
Minnesota law, a claim that was a unilateral contract that became binding upon the employee’s
performance by meeting her sales objectives prevailed because the term “[t]he payout schedule
below details the percentage of base salary that will be paid for meeting performance objectives”
was “sufficiently clear” to require the employer pay the bonus earned under the contract); with
Chambers v. The Travelers Cos., Inc., 764 F. Supp. 2d 1071, 1087–88 (D. Minn. 2011), aff’d sub
nom., 668 F.3d 559 (8th Cir. 2012) (a bonus policy that stated that bonuses were “discretionary
awards used to reward superior performance” is too indefinite to form a binding unilateral
contract); Bley v. ClickShip Direct, Inc., Civ. No. 01-611, 2001 WL 1640093, at *1 (D. Minn. Dec.
12, 2001) (“when a contract term leaves a decision to the discretion of one party, that decision is
virtually unreviewable, unless that party is charged with fraud, bad faith or grossly mistaken
exercise of judgment.”).
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F. Implied Employment Contracts; Promissory Estoppel
Contracts may be implied from other circumstances, including course of dealing, usage of
trade, or course of performance. See MINN. STAT. § 336.1-201(b)(3) (2004) (defining
“agreement”); Moga v. Shorewater Advisors, LLC, No. A08-785, 2009 WL 982237, at *4 (Minn.
Ct. App. Apr. 14, 2009) (“Not only are the words and actions of the parties relevant, but ‘the
surrounding facts and circumstances in the context of the entire transaction, including the purpose,
subject matter, and nature of it’ may also be considered”) (citation omitted).
Even in cases where an employment contract did not exist at all, Minnesota courts have
recognized the doctrine of promissory estoppel, where the courts implied the existence of a
contract. Promissory estoppel is “a creature of equity which implies ‘a contract in law where none
exist in fact.’” Ruud v. Great Plains Supply, Inc., 526 N.W.2d 369, 372 (Minn. 1995) (quoting
Grouse v. Grp. Health Plan, Inc., 306 N.W.2d 114, 116 (Minn. 1981)).
The doctrine of promissory estoppel provides: “A promise which the promisor should
reasonably expect to induce action or forbearance on the part of the promisee or a third person and
which does induce such action or forbearance is binding if injustice can be avoided only by
enforcement of the promise.” Faimon v. Winona State Univ., 540 N.W.2d 879, 882 (Minn. Ct.
App. 1995) (citation omitted). The elements of a claim for promissory estoppel in the employment
context are: (1) the employer made a promise, (2) the employer expected or reasonably should
have expected the promise to induce definite and substantial action by the employee or potential
employee, (3) the promise induced such action, and (4) the promise must be enforced to avoid
injustice to the employee or potential employee. Martens v. Minn. Mining & Mfg. Co.,
616 N.W.2d 732, 746 (Minn. 2000); Cohen v. Cowles Media Co., 479 N.W.2d 387, 391 (Minn.
1992); Grouse, 306 N.W.2d at 116; Waters v. Cafesjian, 946 F. Supp. 2d 876, 882 (D. Minn.
2013).
Generally, the promissory estoppel theory is not available when a contract exists. Gorham
v. Benson Optical, 539 N.W.2d 798, 801 (Minn. Ct. App. 1995); LeJeune Steel Co. v. New
Millennium Bldg. Sys., LLC, Civ. No. 11-CV-1463, 2012 WL 1072402 (D. Minn. Mar. 29, 2012)
(holding that when a valid contract was formed, but the parties merely disagreed on one term of
that contract, the employee’s claim based on a theory of promissory estoppel failed as a matter of
law because a valid contract existed between the parties). There is an exception, however, in the
case of at-will employment contracts. An at-will employee may assert a claim for promissory
estoppel when the employee leaves one job in reliance on another at-will employment offer, and
the new employer revokes the offer before the employee can perform. Spanier v. TCF Bank Sav.,
495 N.W.2d 18, 20 (Minn. Ct. App. 1993); see also Lewis v. Equitable Life Assur. Soc. of the U.S.,
389 N.W.2d 876, 882–83 (Minn. 1986); Grouse, 306 N.W.2d at 116; Eklund v. Vincent Brass &
Aluminum Co., 351 N.W.2d 371, 374 (Minn. Ct. App. 1984).
The promissory estoppel doctrine can apply to situations other than promises of
employment. For example, the court applied it to enforce an employer’s promise to pay
commissions to a former employee based on pending sales, as long as the employee helped
transition the accounts to other sales representatives before leaving. Even though there was no
clear contract obligation in that case, the court implied a contract by implementing the doctrine of
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promissory estoppel. Fiebelkorn v. IKON Office Solutions, Inc., 668 F. Supp. 2d 1178, 1186 (D.
Minn. 2009).
G. Covenant of Good Faith and Fair Dealing
As a general rule, the Minnesota Supreme Court recognizes that contracts contain an
implied covenant of good faith, meaning that each party will not unjustifiably hinder the other
party’s performance. See Zobel & Dahl Constr. v. Crotty, 356 N.W.2d 42, 45 (Minn. 1984).
However, Minnesota law generally does not recognize an implied covenant of good faith and fair
dealing in employment contracts. Hunt v. IBM Mid Am. Employees Fed. Credit Union,
384 N.W.2d 853, 858 (Minn. 1986); Mandel v. Multiband Corp., No. A15-1133,
2016 WL 1175073, at *7 (Minn. Ct. App. Mar. 28, 2016), rev. denied; Singleton v. Christ the
Servant Evangelical Lutheran Church, 541 N.W.2d 606, 613 (Minn. Ct. App. 1996), cert. denied,
519 U.S. 870 (1996).
Some recent court decisions have noted that Hunt was not intended to read “employment
contracts” broadly to include any contract related to employment, instead of more narrowly to
mean at-will employment contracts. Wilson v. Career Educ. Corp., 729 F.3d 665, 672–73 (7th Cir.
2013) (“The facts of Hunt were limited to terminating an at-will employee and the court relied on
unique policy reasons related to an employer’s ability to discharge employees… suggesting that
Hunt represents a narrow exception to the rule that all contracts imply a covenant of good faith.”);
Deleski Ins. Agency, Inc. v. Allstate Ins. Co., Civ. No. 13-1780, 2013 WL 6858573, at n5 (D.
Minn. Dec. 30, 2013) (finding no precedent in Minnesota contract law that Hunt extended to an
independent contractor relationship).
II.

CONTRACT DISPUTES OFTEN DECIDED BY A JURY AND EXTRINSIC
EVIDENCE
A. Existence of Contract Is Jury Question

The existence of a contract is ultimately a question of fact to be decided by the trier of
fact—typically a jury. Lakeview Terrace Homeowners Ass’n v. Le Rivage, Inc., 498 N.W.2d 68, 72
(Minn. Ct. App. 1993). Moreover, the construction and terms of implied contracts are questions of
fact. Stubbs v. N. Mem’l Med. Ctr., 448 N.W.2d 78, 82 (Minn. Ct. App. 1989).
B. Parol Evidence Rule May Allow Extrinsic Evidence
The Minnesota Supreme Court has stated that “[t]he parol evidence rule ‘prohibits the
admission of extrinsic evidence of prior or contemporaneous oral agreements, or prior written
agreements, to explain the meaning of a contract when the parties have reduced their agreement to
an unambiguous integrated writing.” Alpha Real Estate Co. of Rochester v. Delta Dental Plan of
Minn., 664 N.W.2d 303, 312 (Minn. 2003) (citation omitted). “Accordingly, ‘when parties reduce
their agreement to writing, parol evidence is ordinarily inadmissible to vary, contradict, or alter the
written agreement.’” Id. (citing Hruska v. Chandler Assocs., Inc., 372 N.W.2d 709, 713 (Minn.
1985)).
However, “where a written agreement is ambiguous or incomplete, evidence of oral
agreements tending to establish the intent of the parties is admissible….” “If it appears from the
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circumstances surrounding the case that the parties did not intend the agreement to be a complete
integration, then parol evidence can be used to prove the existence of a separate consistent oral
agreement.” Id. at 312 (citing Gutierrez v. Red River Distrib., Inc., 523 N.W.2d 907, 908 (Minn.
1994); Bussard v. Coll. of St. Thomas, Inc., 200 N.W.2d 155, 161 (Minn. 1972)). See also Redman
v. Sinex, 675 F. Supp. 2d 961, 965 (D. Minn. 2009).
C. Ambiguous or Incomplete Contracts Create a Litigation Minefield
A contract is ambiguous if it is susceptible to more than one interpretation. Lamb Plumbing
& Heating Co. v. Kraus-Anderson of Minneapolis, Inc., 296 N.W.2d 859, 862 (Minn. 1980). In the
employment context, and particularly given the number of contract claims that are based on
documents or promises that are not contained in formal written agreements, ambiguity is
common—this can create a litigation minefield.
Contract terms “will not be considered ambiguous solely because the parties dispute the
proper interpretation of the terms.” Cent. Specialties, Inc. v. Todd Cnty., Minn., No. A13-1528,
2014 WL 1875843 (Minn. Ct. App. May 12, 2014) (citing Knudsen v. Transp. Leasing/Contract,
Inc., 672 N.W.2d 221, 223 (Minn. Ct. App. 2003), rev. denied (Minn. Feb. 25, 2004)). A contract
is ambiguous only if its language is reasonably susceptible to more than one interpretation. Art
Goebel, Inc. v. N. Suburban Agencies, Inc., 567 N.W.2d 511, 515 (Minn. 1997). “In construing
ambiguous contract language, [courts] consider the contract as a whole in light of the
circumstances surrounding its formation, and strive to arrive at the parties’ real understanding.”
State ex rel. Humphrey v. Philip Morris USA, Inc., 713 N.W.2d 350, 355 (Minn. 2006).
Whether a contract is ambiguous is a question of law. Dykes v. Sukup Mfg. Co.,
781 N.W.2d 578, 582 (Minn. 2010). However, if the court determines that a provision in an
employment agreement is ambiguous—and many are—parol evidence may be considered to
determine the parties’ intent. Id. This is a question of fact, and therefore a jury issue—and there are
many facts for the jury to consider, such as:
1.
Mutual intent. Every contract, whether written or oral, must be interpreted to give
effect to the parties’ mutual intent when they made the contract. See, e.g., Travertine Corp. v.
Lexington-Silverwood, 683 N.W.2d 267, 271 (Minn. 2004); Motorsports Racing Plus, Inc. v.
Arctic Cat Sales, Inc., 666 N.W.2d 320, 323 (Minn. 2003); Art Goebel, Inc., 567 N.W.2d at 515;
Waterworth v. Elkman, No. A15-1206, 2016 WL 1175099, at *3 (Minn. Ct. App. Mar. 28, 2016);
Nw. Bank Minn., N.A. v. Beckler, 663 N.W.2d 571, 578 (Minn. Ct. App. 2003); State v. City of
Breezy Point, 394 N.W.2d 592, 596 (Minn. Ct. App. 1986).
2.
Words and conduct. “A manifestation of mutual assent ‘may be inferred wholly or
partly from words spoken or written or from the conduct of the parties’.” Cederstrand v. Lutheran
Bhd., 117 N.W.2d 213, 221 (Minn. 1962). See also Minneapolis Cablesystems v. Minneapolis,
299 N.W.2d 121, 122 (Minn. 1980); Bergstedt, Wahlberg, Berquist Assocs., Inc. v. Rothchild,
225 N.W.2d 261, 263 (Minn. 1975); Riley Bros. Constr., Inc. v. Shuck, 704 N.W.2d 197, 202
(Minn. Ct. App. 2005) (citation omitted). The test is whether “one party by his words or by his
conduct, or by both, leads the other to reasonably assume that he assents to and accepts the terms
of the other’s offer.” Holt v. Swenson, 90 N.W.2d 724, 728 (Minn. 1958). See also Bergstrom v.
Sambo’s Rests., Inc., 687 F.2d 1250, 1256 (8th Cir. 1982); Bergstedt, 225 N.W.2d at 263.
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3.
Negotiations. The parties’ negotiations may be considered in determining their
mutual intent. Donnay v. Boulware, 144 N.W.2d 711, 716 (Minn. 1966); Blomker v. Magedanz,
No. A13-1119, 2014 WL 621695, at *5 (Minn. Ct. App. Feb. 18, 2014) (finding a lack of
testimony did not preclude consideration of the parties intent in the formation of a deed contract).
4.
Course of performing and dealing. The parties’ conduct in the course of performing
the contract may be considered in determining their mutual intent. Fredrich v. Indep. Sch. Dist.
720, 465 N.W.2d 692, 696 (Minn. Ct. App. 1991) (“the interpretation the parties themselves place
on the contract is entitled to great, and perhaps controlling, weight in ascertaining the terms of the
contract.”); J.J. Brooksbank Co., Inc. v. Budget Rent-A-Car Corp., 337 N.W.2d 372, 375–76
(Minn. 1983); Blomker v. Magedanz, No. A13-1119, 2014 WL 621695, at *5 (Minn. Ct. App. Feb.
18, 2014) (“The construction which the parties in their dealings and by their conduct have placed
upon the terms will furnish the court with persuasive evidence of their meaning.”).
III.

BONUS AND COMMISSION AGREEMENTS
A. Bonus Provisions

Bonus provisions may be included in employment agreements. Often, however, there are
no such agreements and/or no bonus provisions in conjunction with them. Employers may want to
offer a specific and well-defined bonus agreement to one or more employees to incentivize them,
as consideration for a mid-stream non-compete agreement and/or as a way to provide that
employee with participation in the company’s success. For privately owned employers in
particular, a bonus agreement may satisfy the employee’s desire for some level of ownership
without subjecting the owner to minority shareholder issues, complicated “phantom stock,” or
other equity participation agreements.
B. Bonus/Commission Factors
The bonus/commission can be based on any number of factors, such as gross sales, net
profits, annual growth, or any other measure that can be defined and understood by both parties. It
is critical that the bonus be well defined and clear, unless of course it is a discretionary bonus.
Likewise, commissions can be based on any selected formula.
C. Common Bonus/Commission Disputes
The possible disputes over bonus and commission plans and agreements are endless. They
are also surprisingly common, especially when they are considered in the context of an
employment termination. Common commission/bonus disputes include the following:
1. Discretionary Benefit versus Binding Contract
There is a big difference between an employer’s discretionary bonus and a binding
contractual obligation. Many disputes arise out of this distinction. For example, in Chambers v.
The Travelers Cos., Inc., 764 F. Supp. 2d 1071, 1087–88 (D. Minn. 2011), aff’d sub nom.,
668 F.3d 559 (8th Cir. 2012), Chambers argued that a prior bonus was not discretionary because
through her communications with the employer, their course of dealings, and the fact that she had
satisfied all the conditions necessary for receipt of the bonus, the bonus had been fully earned.
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Chambers relied on Kvidera v. Rotation Engineering and Manufacturing Co., 705 N.W.2d 416
(Minn. Ct. App. 2005) to strengthen this assertion.
In Kvidera the court had found that the plaintiff’s bonus constituted earned wages,
because the plaintiff had contracted with the employer to receive a bonus based upon the
satisfaction of specific objectives and a subjective personal evaluation. Kridera, 705 N.W.2d at
423. Although the amount was not determined, the plaintiff’s right to receive the bonus vested the
day after the expiration of his employment contract, and thus the bonus was due and owed to the
plaintiff prior to his termination. Id. The court in Chambers distinguished Kvidera, however,
because, unlike the plaintiff in Kvidera, Chambers did not have an explicit contract with the
employer which stated that she would receive a bonus if she met certain conditions. The claim was
dismissed because she was an at-will employee who simply was eligible to receive a bonus at the
employer’s discretion.
2. Unilateral Changes
Many employers reserve the right to unilaterally change the bonus/commission plan or
the interpretation of that plan. Although rare, some do unilaterally exercise this option. An oral
promise to modify terms of at-will relationship can become part of a contract if the requirements
for the formation of a unilateral contract are met: communication of a definite offer and acceptance
for valuable consideration. T.B. Allen & Assocs., Inc. v. Euro-Pro Operating LLC, Civ. No. 113479, 2013 WL 64605 (D. Minn. Jan. 4, 2013) (citing Hayes v. K -Mart Corp., 665 N.W.2d 550,
553 (Minn. Ct. App. 2003)). Acceptance for valuable consideration need not always be express. In
the context of an employment relationship, when an employer unilaterally offers a change in the
terms of employment and informs the employee of the proposed change and the employee does not
reject the change, the employee’s retention of employment constitutes acceptance of the offer. Id.
(citing Heath v. Travelers Cos., Civ. No. 08-6055, 2009 WL 1921661, at *4 (D. Minn. July 1,
2009) (quoting Pine River State Bank v. Mettille, 333 N.W.2d 622, 627 (Minn. 1983))). However,
where one party has expressly rejected a proposed change, there is no modification to an at-will
contract. Id. (citing Simpson v. Norwesco, Inc., 583 F.2d 1007 (8th Cir. 1978)).
In Simpson, the employer unilaterally informed Simpson that it would be reducing his
commission rate, but Simpson did not accept it, instead replying that he would continue his
employment “in accordance with the terms of the original agreement.” Simpson, 583 F.2d at 1010.
The employer did not respond or communicate to Simpson that he must either accept the new
commission schedule or find other employment, but began paying Simpson according to the
reduced commission rate. Id. at 1010–11. At trial, Simpson was awarded damages totaling the
difference between the two commission structures. Id. at 1011. The Eighth Circuit affirmed the
verdict, finding that Simpson’s statement that he would continue under the original conditions
“was far from any acquiescence in the proposed new commission scale,” and therefore Norwesco’s
proposed changes were not incorporated into the contract. Id. at 1012. Similarly, in T.B. Allen, the
court found that T.B. Allen had stated a valid breach of contract claim by alleging that it rejected
the proposed changes to its contract. The court found that there may have been no modification to
the contract if, as T.B. Allen’s alleged, it affirmatively protested to the proposed changes to its
contract. T.B. Allen & Assocs., Inc. v. Euro-Pro Operating LLC, Civ. No. 11-3479,
2013 WL 64605 (D. Minn. Jan. 4, 2013).
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3. When Was the Payment “Earned”
Bonus/commission payments may be “earned” at the time of contract with the
customer, the time of delivery/invoicing to the customer, or the time of payment by the customer.
Bonus awards, similarly, may be “earned” after the work has been done or on some other select
date, such as the end of the year.
4. Post-Termination Payments
A common source of disagreement over commissions and bonuses (and other incentive
packages) is whether they are payable if the employee leaves before a particular bonus/commission
period (e.g., fiscal year) is over. Similarly, does the employee still have to be employed or under
contract at the time of payment (e.g., quarterly) in order to receive it?
Whether a bonus or commission has been earned at the time of termination is generally
determined by the language in the agreement or plan. For example, if a commission agreement
clearly states that a commission is not earned until the third party renders payment, then the
salesperson is not entitled to the commission when it was received after termination; and may not
even be entitled to it ever. See Reiter v. Recall Corp., 542 F. Supp. 2d 945 (D. Minn. 2008)
(holding that the salesperson was not entitled to a commission on an account secured prior to
termination but in which payment was received after termination when the agreement clearly stated
that commissions are earned upon receipt of payment).
However, equitable doctrines may be asserted in an attempt by an employee to recover
commissions and bonuses when no contract exists. For example, the court applied the promissory
estoppel doctrine to enforce an employer’s promise to pay commissions to a former employee
based on pending sales, as long as the employee helped transition the accounts to other sales
representatives before leaving. Even though there was no clear contract obligation in that case, the
court implied a contract by implementing the doctrine of promissory estoppel. Fiebelkorn v. IKON
Office Solutions, Inc., 668 F. Supp. 2d 1178, 1186 (D. Minn. 2009).
Also, if there is no clear contractual or plan language, a former employee might not be
able to obtain payment for post-termination commissions based on either an unjust enrichment
theory, Holman v. CPT Corp., 457 N.W.2d.740 (Minn. Ct. App. 1990), or a “procuring cause”
contract theory, Rosenberg v. Heritage Renovations, LLC, 685 N.W.2d 320, 324 (Minn. 2004).
The doctrine of unjust enrichment “allows a plaintiff to recover a benefit conferred
upon a defendant when retention of the benefit is not legally justifiable.” Caldas v. Affordable
Granite & Stone, Inc., 820 N.W.2d 826, 838 (Minn. 2012). However, relief under the doctrine
“cannot be granted where the rights of the parties are governed by a valid contract.” M.M. Silta,
Inc. v. Cleveland Cliffs, Inc., 616 F.3d 872, 880 (8th Cir. 2010) (quoting U.S. Fire Ins. Co. v. Minn.
State Zoological Bd., 307 N.W.2d 490, 497 (Minn. 1981)).
Similarly, under the procuring-cause doctrine, a terminated salesperson who does not
have a contract that addresses the right to commissions after termination has the right to be paid a
commission on a sale when that salesperson was the “procuring cause” of that sale, even if the
commission was not earned prior to the date of the salesperson’s termination. See Rosenberg v.
Heritage Renovations, LLC, 685 N.W.2d 320, 327 Minn. 2004); Raddatz v. Northland Dev. Co. of
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Minneapolis, Inc., 352 N.W.2d 474, 478 (Minn. Ct. App. 1984); N. Coast Technical Sales, Inc. v.
Pentair Technical Prods., Inc., Civ. No. 12-CV-1272, 2013 WL 785941 (D. Minn. Mar. 4, 2013);
MRO Indus. Sales, LLC v. Carhart-Halaska Int’l, LLC, Civ. No. 12-2401, 2013 WL 5781469 (D.
Minn. Oct. 25, 2013). However, “[t]he procuring-cause doctrine is designed to fill gaps—gaps that
exist because a salesperson was working without a contract, or because the contract under which a
salesperson was working did not address his or her entitlement to commissions after termination.”
N. Coast Technical Sales, Inc., 2013 WL 785941, at *7. The procuring-cause doctrine only applies
when a sales representative is terminated but there is no contract delineating the sales
representative’s right to commissions after termination. MRO Indus. Sales, LLC, supra.
D. Employers Risk Statutory Penalties for Improper Withholding of Wages,
Commissions, and/or Bonuses
In addition to contract language, the payment of wages or commissions after the
termination of the employment relationship is governed by Minnesota Statutes sections 181.13
(2013) or 181.14 (2013). With some exceptions, employers are required to pay terminated
employees for all commissions and/or wages that the employee earned prior to termination. The
time limits and penalties change depending on the relationship and the type of separation.
An employee’s bonus is considered a wage under Minnesota Statutes section 181.13.
Kvidera v. Rotation Eng’g & Mfg. Co., 705 N.W.2d 416 (Minn. Ct. App. 2005). Thus, the
penalties for failure to pay as required under Minnesota Statutes section 181.13, and presumably
section 181.14, apply to bonus payments in addition to wages and commissions.
Minnesota Statutes section 181.13 (and similarly section 181.14) requires payment of
wages or commissions (and presumably bonuses) actually earned at the time of termination. MINN.
STAT. § 181.13(a); see Kvidera, 705 N.W.2d 416. Whether wages, commissions, or bonuses have
actually been earned or not, however, is governed by the employment contract. See, e.g., Reiter v.
Recall Corp., 542 F. Supp. 2d 945 (D. Minn. 2008) (holding that a salesperson was not entitled to
commissions on an account secured prior to termination but in which payment was received after
termination when agreement clearly stated that commissions are earned upon receipt of payment);
see also Ehlen v. Hanratty & Assocs., Inc., No. A08-2290, 2009 WL 3255399 (Minn. App. Oct.
13, 2009) (an independent contractor case involving a claim for commissions and penalties under
Minnesota Statutes section 181.145).
Minnesota Statutes section 181.13 (and presumably section 181.14) “is a timing statute,
mandating not what an employer must pay a discharged employee, but when an employer must pay
a discharged employee.” Caldas v. Affordable Granite & Stone, Inc., 820 N.W.2d 826, 837 (Minn.
2012) (emphasis in original) (quoting Lee v. Fresenius Med. Care, Inc., 741 N.W.2d 117, 125
(Minn. 2007)). Thus, the “wages that an employee has actually earned are defined by the
employment contract between the employer and the employee….” Lee, 741 N.W.2d at 127–28. If
an employee’s bonus or commission is not “earned” as of the time of termination as defined by the
employment contract, there is no valid claim for breach of contract or violation of Minnesota
Statutes section 181.13. See, e.g., Holman v. CPT Corp., 457 N.W.2d 740, 743 (Minn. Ct. App.
1990), rev. denied (Minn. Sept. 20, 1990); Sherwood v. Investors Bank Corp., No. CX-96-2370,
1997 WL 259980, at *2 (Minn. Ct. App. May 20, 1997); Knutson v. Schwan’s Home Serv., Inc.,
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711 F.3d 911, 916–17 (8th Cir. 2013); O’Neal v. Niscayah, Inc., Civ. No. 10-4434,
2011 WL 381768 (D. Minn. Feb. 1, 2011).
E. Draws against Commissions Are a Matter of Contract
Employers often provide their sales employees with draws. Typically, the understanding is
that draw will be applied against commissions actually earned. Often, the commission account gets
overdrawn, and remains overdrawn as of the employee’s termination of employment. Minnesota
courts have held that, “[where] a salesman working on commission has a draw account against
commissions, there can be no recovery against him for overdrafts received in the absence of a
specific contractual obligation, or an express or implied agreement of repayment.” St. Cloud
Aviation, Inc. v. Hubbell, 356 N.W.2d 749, 751 (Minn. Ct. App. 1984) (citation omitted); see also
St. Anthony Motor Co. v. Patterson, 221 N.W. 719, 720 (Minn. 1928) (citing same rule and adding
that “[i]n the absence of either an express or implied agreement or promise to repay such excess,
the employer has no remedy against the employee, even though the contract in terms provides that
there shall be settlements between them monthly”); Custom Commc’ns, Inc. v. Vega, No. A101123, 2011 WL 1466385 (Minn. Ct. App. Apr. 19, 2011).
IV.

TAX ISSUES

It is beyond the scope of this section to discuss tax issues in depth, but some unique tax issues
that may pertain to executive compensation should be noted.
A. I.R.C. §§ 280G and 4999 Impact Severance Packages
Large severance packages to executives, often in conjunction with early termination of
employment, change in control, or success fee provisions, have frequently been called
“parachutes.” Parachutes are often part of the negotiations with executives, and may be necessary
to recruit them, retain then, or address their concerns about takeovers or other changes in control.
Unfortunately, many companies and executives do not carefully analyze the tax treatment of
potential parachute plans, and risk devastating tax results.
B. I.R.C. §§ 280G and 4999 Impact Other Compensation/Benefits
The excise taxes discussed above may apply to compensation and benefits other than
severance payments. For example, the value of any stock options or restricted stock, the value of
accelerated SERP accrual investing, agreements to pay post-termination welfare benefits (such as
health and/or life insurance premiums), agreements to pay other benefits (such as automobile or
club memberships and other post-termination payments) could be subject to the golden parachute
taxes. See 26 C.F.R. § 1.280G-1 (IRS regulations pertaining to I.R.C. §§ 280G & 4999).
C. I.R.C. § 409A May Also Apply
Executive compensation was complicated more by the enactment of I.R.C. § 409A, which
was passed in 2004 and imposed new rules on nonqualified deferred compensation arrangements.
These new rules institute substantial penalties on taxpayers who are not in compliance. Although
I.R.C. § 409A, on its face, deals with “deferred compensation” arrangements, it has become clear
that many types of compensation, which were not necessarily considered by many to be “deferred
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compensation” may be subject to I.R.C. § 409A. Section 409A might apply to severance
agreements, employment agreements, bonus or incentive plans, change in control or success fee
agreements or other agreements that create an enforceable right to compensation to be paid at a
later date.
D. Tax Planning Is Critical
Careful planning with a tax lawyer or an accountant is critical! Any time a large
compensation package of any sort is negotiated, the parties should consult with a tax lawyer or
accountant. Many executives seek an agreement that the employer will pay for their tax advice,
and/or will agree to indemnification and tax gross-up provisions, in the event tax penalties are
triggered.
V.

NON-COMPETE BASICS.

This section addresses non-compete agreements in the context of employment.
Minnesota law recognizes a difference between non-compete agreements associated with
employment contracts and those arising as part of the sale of a business. Although the general
rule is that non-compete agreements are strictly construed, the Minnesota Supreme Court has
noted that many of the reasons for that rule are not present when such an agreement is entered
into in connection with the sale of a business. B & Y Metal Painting v. Ball, 279 N.W.2d 813,
815 (Minn. 1979); see Sealock v. Peterson, No. A06-2479, 2008 WL 314146, at *4 (Minn. Ct.
App. Feb. 5, 2008); Kunin v. Kunin, No. C0-99-206, 1999 WL 486814, at *3 (Minn. Ct. App.
July 13, 1999) (citing Bess v. Botham, 257 N.W.2d 791, 795 (Minn. 1977)). The same principles
apply to the sale of shares of a business. A non-compete agreement that is signed in connection
with the sale of shares of a business is enforceable, even if no separate consideration was paid for
the agreement. People's Cleaning & Dyeing Co. v. Share, 210 N.W. 397 (Minn. 1926); Bess v.
Bothman, 257 N.W.2d 791 (Minn.1977); Conway v. C.R. Bard, Inc., 76 F. Supp. 3d 826, 829-32
(D. Minn. 2015); Yonak v. Hawker Well Works, Inc., No. A14-1221, 2015 WL 1514166 (Minn.
Ct. App. Apr. 6, 2015).
A.

Non-compete Agreements Must be Necessary and Reasonable

In Minnesota, non-compete employment agreements are generally disfavored. Freeman
v. Duluth Clinic, Inc., 334 N.W.2d 626 (Minn. 1983). Notwithstanding their obvious economic
appeal to employers, courts consider them partial restraints of trade and construe them narrowly.
Bennett v. Storz Broad. Co., 134 N.W.2d 892 (Minn. 1965); Lemon v. Gressman, No. C8-001739, 2001 WL 290512, at *1 (Minn. Ct. App. Mar. 27, 2001). An enforceable non-compete
agreement must be both necessary to safeguard the employer’s protectable interests and
reasonable as between the parties. Bennett, 134 N.W.2d at 898; Medtronic, Inc. v. Sun, Nos. C797-1185, C9-97-1186, 1997 WL 729168, at *3 (Minn. Ct. App., Nov. 25, 1997). Courts will
uphold non-compete agreements that are “for the protection of the legitimate interest of the party
in whose favor [they are] imposed, reasonable as between the parties, and not injurious to the
public.” Bennett, 134 N.W.2d at 898; Anytime Fitness, LLC v. Edinburgh Fitness LLC, Civ. No.
14-348, 2014 WL 1415081 (D. Minn. Apr. 11, 2014). The restrictive covenant is carefully
scrutinized to see if it is “necessary for the protection of the business or good will of the
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employer,” and if the restriction on the employee is no greater than “necessary to protect the
employer's business, regard being had to the nature and character of the employment, the time
for which the restriction is imposed, and the territorial extent of the locality to which the
prohibition extends.” Bennett, 134 N.W.2d at 899-900.
1.
Time and Geographical Restrictions. Minnesota courts have historically reviewed
two types of restrictions for their reasonableness: temporal and geographical. Id.; Metro
Networks Commc’n v. Zavodnick, No. Civ. 03-6198, 2004 WL 73591 (D. Minn. Jan. 15, 2004)
(enforcing a one-year restriction on competition in the Twin Cities metropolitan area); Universal
Hosp. Servs., Inc. v. Hennessy, No. Civ. 01-2072, 2002 WL 192564 (D. Minn. Jan. 23, 2002)
(restricting an employee from competing within a 100-mile radius of the employer for one year).
A covenant whose restriction extends too far into the future or across too broad of a geographical
area might be invalidated or modified. See, e.g., Ikon Office Solutions, Inc. v. Dale, 170 F.
Supp.2d 892, 895 (D. Minn. 2001) (reducing time period of noncompetition from five years to
three years, because five years was too long, placed undue hardship on the employee, and did not
serve any legitimate business needs of the former employer); Dean Van Horn Consulting
Assocs., Inc. v. Wold, 395 N.W.2d 405, 410 (Minn. Ct. App. 1986) (modifying a three-year
restriction to one year). In the right circumstances, customer-based restrictions or product-based
restrictions may substitute for or complement geographic restrictions. Basing a territorial
restriction on the presence of customers in a certain area enhances the reasonableness of a noncompete agreement. Cook Sign Co. v. Combs, No A07-1907, 2008 WL 3898267, at *7 (Minn.
Ct. App. Aug. 26, 2008) (enforcing a non-compete agreement restricting an employee from
competing in three states in which the employer does business and has customers); Salon 2000,
Inc. v. Dauwalter, No. A06-1227, 2007 WL 1599223, at *2 (Minn. Ct. App. June 5, 2007)
(affirming a non-compete agreement restricting an employee from working as a stylist within a
ten-mile radius of the employer’s business on the ground that customers will seek out the stylist
rather than the services of the salon “if the stylist is sufficiently close” geographically to the
salon); Madsen v. Spectro Alloys Corp., No. C7-98-225, 1998 WL 373067, at *2 (Minn. Ct. App.
July 7, 1998) (concluding that a restriction from competing in “any market in which Spectro does
business in the United States” was not unreasonably broad). Medtronic v. Hughes, No. A10-998,
2011 WL 134973 (Minn. Ct. App. Jan. 18, 2011) (worldwide scope was deemed reasonable
because it was limited to certain cardiology products, and the confidential information that the
employee obtained while working with the former employer would be potentially relevant to his
sales of products at the new employer in any market). In the right circumstances, customer-based
restrictions and/or product-based restrictions may substitute for or complement geographic
restrictions. See Annotated Agreement, Section 7 f., notes 38 and 39.
2.
Blue Pencil Doctrine. The reasonableness inquiry occurs on a case-by-case, factspecific basis. Davies & Davies Agency, Inc. v. Davies, 298 N.W.2d 127 (Minn. 1980). Some
states hold unreasonably restrictive covenants totally unenforceable, as a way to encourage
employers to write more narrowly-tailored covenants. See, e.g., Fields Found. Ltd. v.
Christiansen, 309 N.W.2d 125 (Wis. Ct. App. 1981); Telxon Corp. v. Hoffman, 720 F. Supp. 657
(N.D. Ill. 1989). Minnesota courts utilize a blue pencil doctrine and may, at their discretion,
rewrite portions to make them reasonable. See Davies, 298 N.W.2d at 134; Dean Van Horn
Consulting Assocs. v. Wold, 395 N.W.2d 405 (Minn. Ct. App. 1986); Ikon Office Solutions, Inc.
v. Dale, 170 F. Supp. 2d 892 (8th Cir. 2001); see also Klick v. Crosstown State Bank of Ham
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Lake, Inc., 372 N.W.2d 85 (Minn. Ct. App. 1985) (observing that courts are not required to
modify non-compete agreements that appear unreasonable); Guercio v. Prod. Automation Corp.,
664 N.W.2d 379, 384, n.2 (Minn. Ct. App. 2003); Gavaras v. Greenspring Media, LLC, 994 F.
Supp. 2d 1006, 1012 (D. Minn. 2014) (“Blue-penciling this restrictive covenant does not make
sense. Modifying this agreement would require more than modifying the duration and territorial
scope. The Court would need to rewrite the agreement wholesale, and rewriting would require
the Court to divine the parties' intent at the time of contracting, seventeen years after the
fact…”); Marvin Lumber & Cedar Co. v. Severson, Civ. No. 15-1869, 2015 WL 5719502, at *8
(D. Minn. Sept. 28, 2015) (“It is within the discretion of the trial court to determine whether to
modify non-compete provisions in equitable situations; a trial court's decision not to blue-pencil
a non-compete is reviewed for abuse of discretion.” (Citations omitted, emphasis in original).
3.
Vague, Ambiguous Non-competes. Non-compete agreements that are unclear,
vague, and incomplete are not enforceable. E.g., Gavaras v. Greenspring Media, LLC, Civ. No.
13-3566, 2014 WL 117557 (D. Minn. Jan. 13, 2014) (non-compete agreement between an
employee and former employer was unclear, vague, overly broad, and incomplete, and thus was
unenforceable, where the agreement, which lacked an effective date, was specifically
conditioned on the terms of a written employment agreement, which did not exist); Marvin
Lumber & Cedar Co. v. Severson, Civ. No. 15-1869, 2015 WL 5719502, at *8 (D. Minn. Sept.
28, 2015) (agreement that prohibits the employee from working in any industry producing
“products or services that are competitive with any products or services of the Employer”
without defining the “competitive” products or services is likely overbroad and not sufficiently
tailored to the employer’s legitimate business interests). If the agreement is ambiguous, the court
construes the ambiguities against the drafting party. E.g., Ecolab, Inc. v. Gartland, 537 N.W.2d
291, 295 (Minn. Ct. App. 1995).
B.

Non-compete Agreements Must be Supported by Adequate Consideration

Even if a non-compete agreement is by its terms reasonable, it may be totally
unenforceable if the employer did not give the employee sufficient consideration. The validity
of consideration depends on when it was offered to the employee.
1.
Non-compete Offered at Time of Hire. Minnesota law treats an employee’s new
job as sufficient consideration for a non-compete agreement. It is not usually enough for the
employer to give the employee notice about the non-compete agreement without actually
presenting it prior to or in tandem with the job offer. Nat’l Recruiters, Inc. v. Cashman, 323
N.W.2d 736, 740 (Minn. 1982); Davies & Davies Agency, Inc. v. Davies, 298 N.W.2d 127, 133
(Minn. 1980) (concluding that a non-compete agreement was not ancillary to the employment
contract where the employee had been made aware of its existence during employment
negotiations but was not given a chance to examine it despite requesting to see it); Midwest
Sports Mktg. v. Hillerich & Bradsby of Canada, Ltd., 552 N.W.2d 254, 265–66 (Minn. Ct. App.
1996) (refusing to enforce an agreement whose terms were not presented to the employee until
after he began work); FSI Int’l, Inc. v. Shumway, No. CIV.02-402, 2002 WL 334409 (D. Minn.
Feb. 26, 2002) (denying motion for preliminary injunction or TRO on the basis that the midstream non-compete agreement was not supported by sufficient independent consideration and
there was no evidence of a competing product); J. K. Harris & Co., LLC v. Dye, No. Civ. 012041, 2001 WL 1464728 (D. Minn. Nov. 16, 2001) (denying TRO because court found that
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covenant not to compete was entered into after employment began and was not supported by
adequate consideration); Drummond Am. LLC v. Share Corp., Civ. No. 08-5077, 2010 WL
3167326 (D. Minn. July 23, 2010) (recent summary of Minnesota decisions regarding the
independent consideration requirement and great example of the factual analysis needed);
Menzies Aviation (USA), Inc. v. Wilcox, Civ. No. 13-2702, 2013 WL 5663187 (D. Minn. Oct.
17, 2013) (denying motion for TRO against former employee where employee had already
started his employment when he signed agreement and received no new benefits under
agreement). Even if an employee has not physically begun to work, but has already accepted an
offer of employment, a non-compete agreement following the original offer and acceptance of
employment cannot be enforced absent independent consideration. Sanborn Mfg. Co. v. Currie,
500 N.W.2d 161 (Minn. Ct. App. 1993); see also TestQuest, Inc. v. LaFrance, No. C0-02-783,
2002 WL 1969287 (Minn. Ct. App. Aug. 27, 2002) (upholding mid-stream agreement allowing
the employee to continue working and obtain additional vested stock options, which constituted
sufficient consideration). Notably, there are exceptions to this general principle in the case law
such as where an employee knew of the implementation of the non-compete agreement,
continued working, and continued to receive advance payments on unearned commissions, or
where the employee had the opportunity to fully negotiate and discuss the non-compete, offered
to draft the agreement, and filled in and typed up the terms of the agreement prior to
employment, although he did not sign it until after he started working. Progressive Techs. Inc.,
v. Shupe, No. A04-1110, 2005 WL 832059 (Minn. Ct. App. April 12, 2005); Tonna Heating
Cooling, Inc., v. Waraxa, No. CX-02-368, 2002 WL 31687601, at *3 (Minn. Ct. App. Dec. 3,
2002). Each case must be decided on its own facts. E.g., Bennett v. Storz Broad. Co., 134
N.W.2d 892, 899-900 (Minn. 1965).
2.
Mid-Stream Non-compete Agreement. A non-compete agreement executed after
an employee has commenced employment is unenforceable unless supported by “independent
consideration.” Continued employment is not sufficient consideration for a non-compete. Nat’l
Recruiters, Inc. v. Cashman, 323 N.W.2d 736, 740 (Minn. 1982).
3.
Consideration Must Constitute “Real Benefits.” Independent consideration
consists of real benefits that are bargained for between the employee and the employer. “Real
benefits” mean more than those to which the employee is already entitled to by virtue of
employee status or a separate contract. Sanborn Mfg. Co. v. Currie, 500 N.W.2d 161, 164
(Minn. Ct. App. 1993). Even when an employee receives some amorphous long-term benefits as
a result of signing the non-compete, the non-compete is still invalid if the employee is not aware
that the benefits were in exchange for the covenant not to compete. Nw. Publ’ns, L.L.C. v. Star
Tribune Co., No. C6-07-003489 (Ramsey Co. Dist. Ct. Sept. 18, 2007). But see Witzke v.
Mesabi Rehabilitation Servs., Inc., No. A07-0421, 2008 WL 314535, at *3 (Minn. Ct. App. Feb.
5, 2008), overruled on other grounds, 768 N.W.2d 127 (Minn. Ct. App. 2009) (finding that the
employee’s rise within the company, continued employment for many years, training, and
increased responsibility constituted sufficient consideration); TestQuest, Inc. v. LaFrance, No.
C0-02-783, 2002 WL 1969287 (Minn. Ct. App. Aug. 27, 2002) (finding that access to an
employer’s confidential information was adequate consideration for a non-compete agreement).
Real benefits might include midstream (or post-termination) benefit agreements, promotions, or
a cash payment, all of which are addressed and discussed in the Annotated Agreement below.
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4.
Statute of Frauds. Non-compete agreements that fail to recite the consideration in
the agreement itself may be unenforceable under the Minnesota statute of frauds, which requires
contracts that by their terms cannot be performed within one year to be in writing and to state
the consideration. Ancillary documents may or may not be admissible to prove the
consideration. MINN. STAT. § 513.01(1); JAB, Inc. v. Naegle, 867 N.W.2d 254 (Minn. Ct. App.
2015) (two-year nonsolicitation agreement, which failed to state the consideration and which
contained an integration clause that forbid the plaintiff from using extraneous evidence was not
enforceable due to the statute of frauds).
VI.

CONCLUSION

An ounce of prevention is worth a pound of cure. Parties and their attorneys have an
opportunity to proactively and cooperatively address all issues up front and avoid creating a
“perfect storm” at a later date. Well drafted employment agreements can and should anticipate and
clearly state the parties’ agreements, obligations, and expectations under all foreseeable
circumstances. It is far easier to cooperatively negotiate and clarify possible issues up front than it
is to argue—or worse yet litigate—them after a dispute arises.
VII.

ANNOTATED EXECUTIVE/KEY EMPLOYEE EMPLOYMENT AGREEMENT

The following annotated executive/key employee employment agreement is intended to
highlight drafting issues, practices and strategies. [Sections in brackets may not appear in many
agreements, depending on the parties’ viewpoints and negotiations.] It is a sample, which has
been edited and annotated for purposes of this presentation. Actual agreements need to address
the specific needs of the parties and their unique factual and legal issues.

17

ANNOTATED EXECUTIVE/KEY EMPLOYEE EMPLOYMENT AGREEMENT
EMPLOYMENT AGREEMENT
This EMPLOYMENT AGREEMENT (“Agreement”) is made and entered into as of the
____ day of _____________, 2018, by and between XYZ Corporation (“Company”), a Minnesota
corporation, and _____________________________ (“Executive”).
RECITALS1
1.
Executive has the professional and personal skills to serve Company as its
[Chief Operating Officer].
2.
[The parties wish to establish an employment relationship, to protect
Company’s business and other interests, [to provide protections to Executive in the event
Executive’s employment is terminated without Cause] and to provide the essential terms of
Executive’s employment.]
3.
[Company’s current business activities include, among other things,
designing, developing, manufacturing, shipping, marketing and selling ______________ products
[and/or] providing ____________ services to _________________.]
4.
[Company and Executive recognize that, in performing his/her anticipated
job-related duties and responsibilities, Executive will have extensive access to Company’s
confidential design, manufacturing, distribution, marketing and sales information; and will have
opportunities to cultivate valuable business relationships with Company’s employees, customers
and vendors.]
AGREEMENT
In consideration of the foregoing premises, the mutual covenants and obligations of this
Agreement and other good and valuable consideration, the receipt and sufficiency of which are
hereby acknowledged, the parties agree as follows:
1.
Employment. Company agrees to employ Executive, and Executive agrees
to accept employment with Company, pursuant to the terms and conditions of this Agreement. It
is understood that Executive will be subject to the policies and terms (as they may be amended
from time to time) by Company, Company’s Employee Handbook, Company’s Code of Conduct
and other policies in effect for salaried employees and officers of Company, except as otherwise
specifically provided in this Agreement. 2
1

Recitals. Recitals are often viewed as mere “boilerplate.” However, recitals can provide very helpful language, in the event of
future disputes. The language in this sample assumes a new employment relationship. Agreements are often made with existing
employees, in which case the recitals would be different.

2 General Terms and Conditions. It is often unclear which general policies apply to executives. They should be subject to
company rules and requirements (e.g., policies regarding sexual harassment, ethics, legal behavior, etc.), even if they are not
summarized in the agreement – unless, of course, the stated intent is to override other general terms.

A‐1

2.
Duties.3 The services of Executive shall be exclusive to Company, except
as otherwise agreed to in writing by Company. Executive will [initially] serve in the capacity of
[Chief Operating Officer]. Executive will assume responsibility for the job titles, reporting
responsibilities and duties, which are assigned and which may be changed from time to time, by
Company’s [Chief Executive Officer]. Executive will perform Executive’s obligations in a
competent and professional manner, consistent with the expectations of Company’s [Chief
Executive Officer]. [Notwithstanding the above obligations, Executive may serve on outside
boards of directors or committees if the outside activities are first disclosed to and approved in
writing by Company’s (Chief Executive Officer). That approval will not be granted if the outside
activities are deemed by the (Chief Executive Officer) to conflict with the provisions of this
Agreement, to impair Executive’s ability to perform Executive’s duties, or to otherwise conflict
with Company’s business interests.]
3.
Term of Employment.4 [This Agreement is not intended to establish any
minimum or maximum period for Executive’s continuing employment. Executive and Company
will have an “at-will” employment relationship, which means that either party has the right to

3

Duties. Although it is helpful to describe the initial title and duties (perhaps with reference to a job description as an exhibit),
companies should be careful about this provision. A disenchanted executive may claim breach of contract, claiming the employer
changed his or her title and/or duties. Generally, this section should not create the possibility of having later good-faith changes
constitute a breach, or otherwise give a disenchanted and/or terminated executive an opportunity to claim that he or she should not
be obligated to perform his or her post-termination obligations (non-compete, anti-solicitation, trade secret, etc.). It should be noted,
however, that many executive employment agreements clearly do identify that the executive will serve in a particular capacity
throughout the term of the agreement “unless mutually agreed” otherwise. Further, several executive employment agreements
carefully set out in the body of the agreement, or in a separate exhibit, the exact, detailed duties that are expected. That type of
specificity can create problems because detailed job descriptions are rarely kept current. If circumstances change, a company
should have the right to expect its employees to be flexible, without risking a breach of contract claim. A good compromise is to
have language that assures that, if the duties or titles are materially reduced, it may give the executive grounds to resign for “good
reason,” as discussed below.
4

Term of Employment. There are many options here. For example:


No Term at All; “At-Will” Relationship. Some employment agreements do not contain any stated term. They state
that the relationship can be terminated by either party at any time, and for any reason – expressly stating an “at-will” relationship.
That may be the only provision, with no guarantees whatsoever. Many “at-will” agreements, like this sample, allow either party
to end the relationship at any time, but set forth post-termination rights. The agreement may change the rights, depending on who
decides to terminate the relationship, why and/or when. Consider, for example, an agreement that provides the executive with a
substantial severance package if the employer terminates the relationship without cause during the first year, with the size of the
separation pay decreasing over time. Such a provision might adequately address an executive’s initial concerns (e.g., not being
willing to leave a prior employer without minimum guarantees), without creating an overly generous separation package.

Specific Period of Time. (e.g., two years, with no reference to what happens once it expires). Presumably, once this
expires, the relationship is either over or converts to an “at-will” employment relationship. If the employment continues without a
new agreement, and if some of the provisions in the agreement continue forward, there is much room for misunderstandings and
disagreements. For example, if the compensation and benefits packages continue to be in force (as they were during the term of the
agreement), does that mean the post-termination compensation package continues to apply? What about other provisions such as
non-competes, confidentiality clauses, etc.? The agreement should be clear on these points.

Initial Term with Anticipated Renewals. Employment agreements are often drafted to have an initial term (e.g., one
year), with the expressed understanding that the term may continue into the future. If that is the desire of the parties, they should
state whether the term automatically renews, absent adequate notice by one party to the other not to renew (commonly referred to
as an “evergreen” agreement); or whether the parties must renegotiate a new agreement at the end of its term, and, absent that, the
employment will terminate. Regardless which type of renewal system is used, both parties should anticipate and address the renewal
period. Beware of an agreement that either automatically renews itself or automatically expires because one or both parties “dropped
the ball.”
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terminate the employment relationship at any time and for any reason, with or without Cause.] 5
[The reason for and timing of the termination, as set forth in Section 5, will determine the amount
of post-termination payments and benefits, as set forth in Section 6.]
4.
Compensation, Reimbursements, and Benefits.6 Company agrees to
provide Executive the following compensation, reimbursements and benefits:
a.
[Signing Bonus.7 As an inducement to enter into this Agreement,
Company will pay Executive a signing bonus in the gross amount of $__________, less standard
withholdings, payable within ___ days of _________________.]
b.
Base Salary.8 Company will pay Executive a monthly base salary
(the “Base Salary”), payable in accordance with Company’s standard payroll practices. The initial
monthly Base Salary will be in the gross amount of _______________ Dollars ($_________). The
Base Salary will be subject to annual performance review and possible adjustment by Company’s
[Chief Executive Officer.]
c.
[Equity; Incentive Awards.9 Executive [may] [will] be eligible to
receive [discretionary] equity awards, annual bonuses and/or long term incentive compensation
(“Incentive Awards”) pursuant to the terms and conditions of Company’s ______________ Equity
5 Termination of Employment. From the company’s perspective, only the employment relationship – not the agreement – should
be terminated. Termination of the agreement could inadvertently terminate post-termination business protections.
6 Compensation, Reimbursements, and Benefits. Executives often have unique compensation packages. In addition to base
salaries and basic benefits, a compensation package may include intricate bonus plans, incentive compensation plans, separation
or severance plans, stock grants, stock warrants, stock options, etc. If unique compensation arrangements are made, be sensitive
to the issues that they create. For example, if a stock option is granted, or if stock is given to the executive, it should be clear in the
executive agreement and in a separate stock purchase agreement what will happen if the employment relationship ends. From the
employer’s perspective, typically one would want a stock purchase agreement which triggers in the event of termination of
employment, regardless of the reason. Similarly, if there are unique promises for employee benefit plans that may be covered by
ERISA, care should be taken to prepare proper documentation which reflects the company’s ERISA obligations and desires.
Critically, be sensitive to tax, SEC, and Sarbanes-Oxley issues and obligations created by an executive agreement.
7

Signing Bonus. Some companies provide that if the executive voluntarily resigns or is terminated for cause within a certain period
of time, some or all of the signing bonus must be repaid.

8

Base Salary. Executive agreements typically set the base salary for the first year, with an understanding that the salary will be
subject to annual review. Some agreements state that the base salary will never drop below a certain floor during the entire course
of the agreement; some guarantee minimal percentage increases each year; some make no guarantees whatsoever.
9

Equity, Bonuses, and Other Incentive Packages. Executive agreements may provide for equity interests (stock grants, stock
options, phantom equity awards, profits interests, etc.), bonuses, or other annual and long-term incentives. They may be guaranteed,
considered at the discretion of the employer, or based on objective (or combined objective/subjective) criteria in the applicable
plan. Alternatively, the agreement may simply refer to other equity or incentive programs which are in existence, and state that the
executive is eligible for equity or incentives under those programs, subject to their terms and conditions. The company should make
it clear that it maintains the right to interpret, alter, or replace the equity/incentive program at its discretion, and specifically should
reserve the right to add to, delete from, amend, or even cancel the program if business circumstances warrant. The agreement
should not supersede the company’s obligations under the equity or incentive plan, unless that is what the parties intend to have it
do (which would rarely be the case). The executive may want to set minimum expectations/obligations, or make it clear that if
certain award levels are not reached, the executive has a right to resign for good reason, discussed below. A common source of
disagreement over bonuses and other incentive packages is whether it is payable if the executive leaves before a particular incentive
period (e.g., fiscal year) is over. For example, the agreement should state whether a mid-year departure will entitle the executive to
a pro rata share of the annual bonus, the entire bonus, or no bonus at all. This may be written to vary, depending on the timing
and/or the reason for the departure. In any event, be sure that the executive agreement does not conflict with other equity/incentive
plans.
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Plan, Annual Bonus Plan and/or Long Term Incentive Plan (jointly, “Incentive Plans”), subject to
the following:
(1) Executive’s eligibility to receive Incentive Awards will be
determined by Company’s [Board of Directors] in its sole discretion.
(2) The Incentive Plans are not necessarily all-inclusive because
circumstances which Company has not anticipated may arise. Company reserves the right, in its
sole discretion, to make any changes at any time to the Incentive Plans or to terminate the Incentive
Plans.
(3) Any questions regarding the computation of Incentive Awards
under the Incentive Plans will be conclusively determined by Company’s [Board of Directors], in
its sole discretion, pursuant to the terms and conditions of the Incentive Plans.]
d.
Discretionary Bonus. Executive may be awarded an annual
discretionary bonus (“Bonus”). The amount of the Bonus and the timing of payment of such Bonus
will be determined in the sole discretion of the Company’s [Chief Executive Officer.]
e.
Expenses.10 Company will reimburse Executive for ordinary,
necessary and reasonable business expenses that Executive incurs in connection with the
performance of Executive’s duties [including entertainment, telephone, travel and miscellaneous
expenses]. Executive must obtain proper approval for such expenses pursuant to Company’s
policies and procedures, and provide Company with documentation for such expenses in a form
sufficient to sustain Company’s deduction for such expenses under the Internal Revenue Code.
f.
Time Off.11 Executive will be entitled to time off with or without
pay in accordance with Company’s policies in effect at any particular time [; provided, however,
that Executive shall, in any event, be entitled to _________ (____) days of Paid Time Off (“PTO”)
during each full year of employment. Executive may carry over up to _________ (___) days
annually of PTO.]
g.
Health, Disability, Life Insurance, and Other Employee Benefit
Plans.12 Company will provide Executive with health, disability, and life insurance coverage and
other employee benefits that are presently existing or which may be established in the future by
Company for its full-time salaried employees, subject to the terms and conditions of the applicable
benefit plans.

10 Business Expenses. Executive agreements often provide specific provisions for car expenses, plane expenses, country club
expenses, and other matters – some of which may or may not be deductible by the company under the Internal Revenue Code. The
agreement should clearly state the various responsibilities.
11

Time Off. Executives often mix business and pleasure, and generally work while traveling. Depending on a company’s policies
and practices, that can lead to large and unexpected accruals of paid time off. Address all of this up front, to avoid major disputes
later.

12 Benefits. Agreements often summarize specific benefits available to the executive. The company should make it clear that
references in the agreement to particular employee benefit plans established or maintained by the company do not change the terms
and conditions of the plans or preclude the company from amending or terminating the plans.
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h.
Indemnification. Company will defend, indemnify and hold
Executive harmless from costs, expenses, damages and other liability incurred by Executive as a
result of performing services in good faith to Company, subject to the limitations and other terms
and conditions of applicable Minnesota statutes and Company’s Articles of Incorporation or
Bylaws.
i.
Changes in Benefit Plans.13 No references in this Agreement to
particular employee benefit plans established or maintained by Company are intended to change
the terms and conditions of the plans or to preclude Company from amending or terminating the
plans.
j.
Withholding; Taxes.
Company may withhold from any
compensation, reimbursements and benefits payable to Executive all federal, state, city and other
taxes as required by any law or governmental regulation or ruling, as well as other standard
withholdings and deductions.
5.

Termination.14 Executive’s employment may be terminated at any time as

follows:
a.
upon Executive’s death.

Death.15 Executive’s employment shall automatically terminate

b.
Disability.16 Either party may terminate Executive’s employment at
any time, upon written notice to the other party, if Executive sustains a disability which precludes
Executive from performing the essential functions of Executive’s job, with or without reasonable
accommodations, as defined, and if required, by applicable state and federal disability laws.
[Executive shall be presumed to have such a disability for purpose of this Agreement if Executive
qualifies to begin receiving disability income insurance payments under any long term disability
income insurance policy that Company maintains for the benefit of Executive. If Executive does
not qualify for such payments, Executive shall nevertheless be presumed to have such a disability
if Executive is substantially incapable of performing the essential functions of Executive’s job for
a period of more than ________________.]

13 Changes in Benefits. Companies often change policies or employee benefit plans, at least on a prospective basis. Particularly
if the executive agreement identifies specific policies or employee benefit plans (which they often do), it is critical for the company
to reserve its right to make changes to those plans.
14 Termination. The agreement should anticipate and address all likely reasons for termination of employment. The parties may
have a very different view about post-termination packages and obligations, depending on the reason for and timing of the departure.
It is better to have a road map for the different options than to leave items vague or open, and subject to later disputes.
15 Death of Executive. Obviously, the death of the executive terminates the employment relationship. It is a good idea to state
this, however, because the employer almost certainly will have a different view about post-termination payments in this situation,
as compared to others.
16

Disability of Executive. An executive’s disability, if serious enough, should be a ground for termination. Draft the definition
so the agreement does not violate the Americans with Disabilities Act or the Family and Medical Leave Act. Many agreements
state that, subject to these laws, the executive will be “presumed” to have such a disability if he or she is substantially incapable of
performing his or her duties for a particular period of time (12 weeks would be the minimum here, due to the FMLA; the ADA
may dictate a longer period).

A‐5

c.
With Cause.17 Company may terminate Executive’s employment at
any time, with “Cause,” upon written notice to Executive. “Cause” shall mean any one of the
following events:
(1) Executive’s breach of any material obligations under this
Agreement or any other agreement with Company;
(2) [Executive’s [willful and/or repeated] failure or refusal to
perform or observe Executive’s duties, responsibilities and obligations to Company;]
(3) [Any breach of Executive’s duty of loyalty or fiduciary duties
to Company;]
(4) [Use of alcohol or other drugs in a manner which affects the
performance of Executive’s duties, responsibilities and obligations to Company;]
(5) Conviction of Executive, or a plea of nolo contendere for a
felony or of any crime involving theft, misrepresentation, fraud, or moral turpitude;
(6) [Commission by Executive of any other [willful or intentional]
act which could reasonably be expected to injure the reputation, business or business relationships
of Company and/or Executive]; or
(7) The existence of any court order or settlement agreement
prohibiting Executive’s continued employment with Company.
d.
Without Cause.18
Company may terminate Executive’s
employment at any time, without Cause, upon ______ ( ) days written notice to Executive.
[Company may, at its sole discretion, opt not to have Executive provide active employment
services during some or all of the notice period, and place Executive on a paid leave of absence
for some or all of the notice period.]
e.
Resignation.19 Executive may, upon _______ ( ) days written
notice to Company, terminate Executive’s employment at any time. [Upon receiving such notice,
Company may, at its sole discretion, opt not to have Executive provide active employment services
17

Termination by Company “For Cause.” The agreement should make it clear that the company can terminate, at any time, “for
cause.” The parties should carefully define “cause.” Various types of misconduct, illegal activities, intentional breaches of the
agreement, etc., will often be included in the definition. Employers often want the definition of “cause” to include less heinous
actions or inactions of the executive that would, nevertheless, justify a termination – essentially based on performance. Executives
prefer to have “cause” only in misconduct situations. Often, the less serious issues may be subject to a notice/opportunity to cure
provision.

18 Termination by Company Without Cause. This is the situation that new executives are most concerned about. What if the
employer decides to terminate the employment relationship due to a change in business plans, a down turn in the market, a mere
personality dispute, or for some other reason why “it’s just not working out?” Employers who enter into executive agreements
definitely want to reserve the right to terminate “without cause;” they do not want to prove “cause” every time they want to part
ways with the executive. Typically, this is a situation where fairness and the new executive’s negotiating demands dictate that
post-termination separation packages are warranted.
19

Voluntary Termination by Executive. Employers cannot prevent an executive from voluntarily terminating employment.
However, the agreement should state that if the executive voluntarily quits, separation payment obligations will not apply.
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during some or all of the notice period, and place Executive on a paid leave of absence for some
or all of the notice period. If Company exercises this option, it shall not convert the resignation to
a termination by Company.]
f.
Resignation for Good Reason.20 Executive may terminate
Executive’s employment at any time, with “Good Reason,” upon written notice to Company.
“Good Reason” shall mean any one of the following events [that is not satisfactorily explained to
Executive or cured within _____ ( ) days of written notification thereof to Company by Executive]:
(1) Company’s [intentional and material] breach of Company’s
obligations under this Agreement or any other agreement with Executive [Among other things, if
Company materially alters the terms and conditions of Executive’s employment, or materially
reduces or changes Executive’s job duties or authority in conflict with this Agreement, it shall be
considered a material breach of this Agreement.];
(2) Working conditions created by Company, which are in violation
of Executive’s rights under any federal or state law; or
(3) [__________________________________________________
___________________________________________________.]
g.
Other Reasons. [_______________________________________
_____________________________________________________________________.]21

20

Resignation for Good Reason. This provision is rare. Employers rarely offer it, and executives often fail to ask for it. Even once
it is agreed to in concept, there are often disagreements on the definition. Executives generally want the ability to trigger this
provision if the job materially changes after they begin (e.g., material reduction in compensation or title, or forced and unacceptable
relocation), or if there is other treatment that may not necessarily rise to the level of a “constructive discharge” under applicable
law, but is nevertheless intolerable to the executive. Employers generally resist some or all of these, preferring to maintain flexibility
and discretion. This may be a very good place to address situations where the employer and executive discuss and fully expect a
situation to occur (such as a promotion from COO to CEO in one year, after the current CEO retires), but the employer cannot
contractually guarantee it – basically assuring the executive that if it does not occur, there will be some ability to trigger a
termination package. Often, the less serious issues may be subject to a notice/opportunity to cure provision.
21 Termination as a Result of Other Reasons. Executive agreements occasionally address the possible termination of employment
as a result of other reasons. For example, executive agreements often discuss terminations as a result of divestitures, acquisitions,
mergers, or other changes in control. From the company’s perspective, this is not necessary because these types of provisions would
constitute a termination “without cause.” Executives may want to see this type of provision set out separately, however, to set up a
later provision for severance pay in the event of this type of separation. The executive may even want to make it a ground for a
good reason resignation.
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6.
Payments and Benefits upon Termination.22 Upon the termination of
Executive’s employment, Executive shall only23 be entitled to the following payments and
benefits:
a.
Death; Disability.24 If Executive’s employment is terminated due to
Executive’s death or disability, regardless of the date of termination, Executive or Executive’s
estate or heirs, as appropriate, shall only be paid (i) Executive’s Base Salary and accrued, but
unpaid, PTO, prorated through the date of termination; (ii) any unpaid expense reimbursement;
(iii) other accrued and vested benefits, if any, under any of Company’s Incentive Plans or any of
Company’s other employee benefit plans (e.g., 401(k) plan), subject to the terms and conditions
of those plans; and (iv) any benefits payable under any life or disability insurance policy
maintained by Company for the benefit of Executive at the time of the termination of employment,
subject to the terms and conditions of such policy.
b.
For Cause [; Resignation Without Good Reason].25 If Company
terminates Executive’s employment for Cause, [or if Executive resigns without Good Reason,]
regardless of the date of termination, Executive shall only be paid (i) Executive’s Base Salary and
accrued but unpaid PTO, prorated through the date of termination; (ii) any unpaid expense
reimbursement; and (iii) other accrued and vested benefits as of the date of termination, if any,
under any of Company’s Incentive Plans or any of Company’s other employee benefit plans (e.g.,
401(k) plan), subject to the terms and conditions of those plans.
c.
Without Cause [; Resignation for Good Reason].26 If Company
terminates Executive’s employment without Cause [or Executive resigns for Good Reason],
regardless of the date of termination, Executive shall be paid the same payments and benefits as
set forth in Subparagraph 6.b. above. In addition, if Executive signs (and does not rescind, as
22 Post-Termination Compensation Packages. Many executive agreements provide a flat severance payment (e.g., twelve months
base salary) regardless of the reason for the termination, the timing of the termination, and whether the executive abides by other
commitments. This may not be a logical approach from the company’s perspective. Employers should not agree to pay separation
pay simply because an executive’s employment is terminated. The reason for the termination is critical.
23

No Additional Pay/Benefits. There have been many claims by former executives for bonus or other incentive payments, various
fringe benefits (e.g., cars, club dues, profit sharing, etc.), and even claims for bonuses based on post-termination severance pay.
Not surprisingly, companies usually take the position that no such benefits or payments were anticipated. To avoid such a dispute,
executive agreements should clearly state whether additional payments or benefits will result from the payment of a posttermination payment, or whether the gross payment stands alone.

24

Death or Disability of Executive. If the employment relationship terminates as a result of the executive’s death or disability,
this is not the employer’s choice. Further, executives often have (usually through the employer) life and disability insurance.

25 Termination by Company for Cause [; Resignation Without Good Reason]. If the executive truly did give “cause” to
terminate, and particularly if it was a serious act of misconduct, employers do not want a contractual commitment to make posttermination payments. Similarly, few employers are happy to make payments to an executive who quits through no fault of the
employer.
26 Termination by Company without Cause [; Resignation for Good Reason]. Here, a good argument can be made for posttermination compensation. Through no serious fault of the executive, the employment relationship is ended. Accordingly, it is not
uncommon for employers to agree to provide post-termination pay to executives who are terminated “without cause.” This may be
part of an overall benefits package or may be contained within the executive agreement. The amount of post-termination
compensation might be a flat amount (e.g., one year), a formula (e.g., one month for each year of service), a diminishing amount
(e.g., one year if the termination takes place within the first year, six months, if it takes place in the second year, etc.), or some
other formula. If the executive is able to negotiate certain rights to resign for good reason, the severance sections may be similar,
or even identical, to the severance for a termination by the company without cause.
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allowed by law) a Release of Claims [in a form satisfactory to Company which assures, among
other things, that Executive will not commence any type of litigation or assert other claims against
Company] [or] [a copy of which is attached hereto as Exhibit A], and if Executive complies with
all of Executive’s post-termination obligations to Company under this Agreement [and Executive’s
Confidentiality, Noncompetition and Nonsolicitation Agreement],27 Company shall pay Executive
a post-termination payment [in the amount of_______________] [, as set forth below:
(1) If the effective date of termination of employment is during the
first full year of Executive’s employment, an amount equal to ____ (__) months of Executive’s
Base Salary as of the date of termination;
(2) If the effective date of termination of employment is during the
second full year of Executive’s employment, an amount equal to ____ (__) months of Executive’s
Base Salary as of the date of termination; or
(3) If the effective date of termination is after the second full year
of Executive’s employment, an amount equal to ____ (__) months of Executive’s Base Salary as
of the date of termination.]
The [applicable] payment shall be made [in a lump sum on] [at the same intervals and
amounts as Executive’s pre-termination Base Salary, beginning with] the first payroll date after
Executive signs (and does not rescind, as allowed by law) the above referenced Release of Claims,
subject to appropriate withholdings and deductions, and subject to Executive’s compliance with
all of Executive’s post-termination obligations to Company under this Agreement [and Executive’s
Confidentiality, Noncompetition and Nonsolicitation Agreement]. No Incentive Awards,
retirement savings contributions, 401(k) contributions or other employee payments or benefits will
be paid to Executive by Company based on the amount of the post-termination payment[.] [, except
the following: ______________.]
d.
[At Any Time As a Result of a Change of Control.28 If Company
terminates Executive’s employment at any time as a result of a “Change of Control,” and if
Executive does not receive [and accept] an offer of employment [, which has comparable
responsibilities and compensation] [that continues for at least ____ ( ) months] with the new
controlling entity, Executive shall be paid the same payments and benefits as set forth in
Subparagraph 6.b. above. In addition, if Executive signs (and does not rescind, as allowed by law)
a Release of Claims in a form satisfactory to Company and the new controlling entity which
assures, among other things, that Executive will not commence any type of litigation or assert other
claims against Company, and if Executive complies with all of Executive’s post-termination
27

Contingencies. If an employer agrees to pay post-termination compensation, it should make the receipt of such compensation
contingent on the executive’s compliance with all post-termination obligations (non-compete agreements, trade secret and
confidentiality agreements, agreements not to hire or solicit employees, cooperation with litigation clauses, etc.); and a signed
release of claims.

28 Change of Control. Change of control provisions are rare. This is a simple change of control provision. Many are far more
complex. The language in a change of control provision, as a practical matter, can make future business combinations difficult, if
not impossible. There needs to be a reasonable balance between protecting executives from the sudden loss of employment and
essentially making the business change impossible to achieve.

A‐9

obligations to Company under this Agreement [and Executive’s Confidentiality, Noncompetition
and Nonsolicitation Agreement], Company shall pay Executive a post-termination payment equal
to ___ months of Executive’s Base Salary as of the effective date of the termination of
employment.
This payment shall be made [in a lump sum on] [at the same intervals and amounts as
Executive’s pre-termination Base Salary, beginning with] the first payroll date after Executive
signs (and does not rescind, as allowed by law) the above-referenced Release of Claims, subject
to appropriate withholdings and deductions, and subject to Executive’s compliance with all of
Executive’s post-termination obligations to Company under this Agreement [and Executive’s
Confidentiality, Noncompetition and Nonsolicitation Agreement]. The payment under this Change
of Control provision will be paid in lieu of, and not in addition to, the post-termination payment
referenced in Subparagraph 6.c.(1), (2) or (3) above. No Incentive Awards, retirement savings
contributions, 401(k) contributions or other employee payments or benefits will be paid to
Executive by Company based on this post-termination payment[.] [, except the following:
________________].
If Executive does receive an offer of [comparable] employment with the new controlling
entity, and chooses not to accept that employment, Executive’s termination of employment shall
be considered a resignation, and treated as set forth in Subparagraph 6.b. above. For purposes of
this provision, “Change of Control” means a sale or lease of the assets or a controlling interest of
the stock of Company to a third party, which may come as a result of a divestiture, an acquisition,
a lease arrangement, or a merger.]
7.

Business Protections.29

a.
Representations by Executive.30 Executive represents to Company
that Executive has not signed and/or entered into any written or oral noncompetition agreements,
confidentiality agreements, or other proprietary information agreements that would prevent
Executive from accepting this offer or performing the anticipated duties and services at Company.
This Agreement is subject to these representations being correct.

29

Business Protections. This sample incorporates various business protections. They are often set out in a separate agreement.

30

Representations by Executive. If the new executive has restrictions from a former employer, it is critical to discover that up
front, rather than after the fact. These representations should be confirmed as part of the offer. The company may choose not to go
forward with the arrangement, to negotiate or litigate with the former employer as needed, or to change the terms of the new
agreement in order to avoid violations with the existing agreements and/or prepare to defend claims. A common claim against
employees is for breach of one or several restrictive covenants, including: a non-compete agreement, a customer nonsolicitation
agreement, an agreement not to solicit employees, or a confidentiality agreement. A common claim against the new employer is
for tortious interference with the contract. Fully prepared employers can take steps to avoid these claims or at least minimize their
risks.
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b.
No Violations of Others’ Rights.31 Company does not authorize
Executive to utilize any other individual or entity’s intellectual or other property, confidential or
proprietary information on Company’s behalf. Executive will not do any of the following on
Company’s behalf:
(1) Use any other individual or entity’s intellectual or other
property, confidential or proprietary information. Specifically, Executive will not bring any other
individual or entity’s proprietary information, customer lists, records, trade secrets, or any other
property or confidential information with Executive when Executive comes to work at Company.
All of that information and property should be left with the proper owner(s);
(2) Contact or do business with any supplier or other individual or
entity who or which has an exclusive contract or any other agreement with any other individual or
entity which prevents him/her/it from doing business with Company; or
(3) Interfere with, infringe, misappropriate or violate any
intellectual property rights of a third party.
c.
Executive’s Acknowledgements Regarding Business Protections.32
Executive acknowledges that he/she [will be employed] [has been employed, and will continue to
be employed], in a position of trust and confidence and [will have access to and will become familiar
with] [has had access to and has become familiar with and will continue to have access to and
become familiar with,] the Company’s proprietary and confidential information, trades secrets,
workforce, customers, products, methods, technology, services and procedures used by Company.
Executive acknowledges that Company has expended significant time and money on promotion,
advertising, and the development of goodwill and a sound business reputation; developed a list of
customers and spent time and resources to learn the customers’ needs for Company’s services and
products; entered into business relationships designed to discover likely future customers;
developed products, processes, technologies and services, which are valuable, special and unique
assets of Company’s business; expended significant time and money on technology, research,
design, and development. Executive acknowledges that the disclosure to or use by third parties of
any of Company’s confidential or proprietary information, trade secrets, or Executive’s
unauthorized use of such information would seriously harm Company’s business and cause
monetary loss that would be difficult, if not impossible, to measure. Executive further
acknowledges that Company has expended significant time and money hiring, contracting, training

31

No Violation of Others’ Rights. Again, it is important to clearly assure, up front, that the employer does not want the executive
to violate any other entity’s legal rights. This language may prevent legal conflicts, or at least support “good-faith” defenses to
other potential claims, such as trade secret violations.

32 Protective Covenants. It may be critical to the survival of a company to protect its trade secrets, prevent unfair competition,
and prohibit the solicitation of its customers and/or employees if a key executive departs. A company can do many things to protect
itself with respect to these problems. To stand the best possible chance of prevailing in litigation, the company wants to be able to
prove that its trade secrets and other confidential information were truly secret; that it, from day one, took steps to protect that
confidential information; and that the executive knew that the information was confidential, etc. Further, the fairness and
reasonableness of non-compete agreements, as well as the consideration requirement, should be clear from day one. Protective
covenants can be included in the executive agreement or in a separate agreement. Even if the employer does have a separate
agreement, it is a good idea to make reference to that agreement in the executive agreement, and clearly state that a signed business
protections agreement is a condition of the executive agreement.
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and managing its employees, sales representatives and other consultants, contractors, suppliers and
manufacturers, who are critical to its ongoing business.
d.
Consideration33. Executive agrees that Company’s willingness to
enter into this Agreement and to provide Executive with the consideration in this Agreement is
conditioned on Executive’s acceptance of and compliance with the terms of this Agreement,
including the Business Protections in this Section 7. Executive acknowledges that the consideration
consists of real, bargained-for benefits to which he/she would have no entitlement but for this
Agreement. Executive further acknowledges that he/she was not entitled to receive the
consideration prior to the execution of this Agreement.
e.

Confidential Information34 and Property.

(1) Definition. “Confidential Information” means information
belonging to Company of a special and unique nature and value, including, but not limited to, such
matters as: Company’s personnel and compensation information, accounts, trade secrets,
procedures, manuals, financial cost and sales data, supply sources and resources, contracts, price
lists, accounting and bookkeeping practices, office policies and practices, financial information,
marketing plans, business plans existing and potential business opportunities, confidential reports,
customer lists and contracts; customers’ needs for Company’s products and services prospective
customer lists, and all information about prospective customers; litigation and other legal matters
information specific to Company’s products and services, such as product formulas, product
specifications, source code, coding standards, programming techniques, processes and systems;
computer programs, techniques, processes, designs, specifications, diagrams, flow charts, ideas,
systems (and methods of operation of such programs), and research and development work.
Executive acknowledges that Company has taken reasonable measures to preserve the secrecy of
its Confidential Information, including, but not limited to, requiring Executive to execute this
Agreement.
(2) Confidentiality Provisions. Regardless of the reason for and
timing of the termination of Executive’s employment, Executive will not, at any time during or
after his/her employment, disclose Company’s Confidential Information which Executive may
learn or acquire during his/her employment to any other person or entity, or use said Confidential
Information for Executive’s own benefit or for the benefit of another.

33

Consideration. Even if a non-compete agreement is by its terms reasonable, it may be totally unenforceable if the employer did
not give the employee sufficient consideration. The validity of consideration can depend on when it was offered to the employee.
Minnesota law treats an employee’s new job as sufficient consideration for a non-compete agreement so long as it is entered into
at the commencement of the employment relationship. After that point, there must be new and independent consideration. In
Minnesota, continued employment is not sufficient consideration for a non-compete. New and independent consideration might
include midstream (or post-termination) benefit agreements, promotions, or severance agreements.

34

Confidential Information/Trade Secrets. Before a court will grant protection of a business’s trade secrets, the company must
show that it made “reasonable efforts” to maintain the secrecy of this information. See Electro-Craft Corp. v. Controlled Motion,
Inc., 332 N.W.2d 890, 901 (Minn. 1983). Execution of confidentiality agreements by all employees has been recognized as one
such “reasonable effort.” Surgidev Corp. v. Eye Tech., Inc., 648 F.Supp. 661, 693 (D. Minn. 1986), aff’d 828 F.2d 452 (8th Cir.
1987).
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(3) DTSA Notice35. Pursuant to the Federal Defend Trade Secrets
Act, Executive may not be held criminally or civilly liable under any federal or state trade secret
law for the disclosure of a trade secret that is made (a) in confidence to a federal, state or local
government official, either directly or indirectly, or to an attorney if such disclosure is made solely
for the purpose of reporting or investigating a suspected violation of law or for pursuing an antiretaliation lawsuit; or (b) in a complaint or other document filed in a lawsuit or other proceeding, if
such filing is made under seal and Executive does not disclose the trade secret except pursuant to a
court order.
(4) Return of Property and Confidential Information. Regardless
of the reason for and timing of the termination of Executive’s employment, if either Executive or
Company terminates the employment relationship, Executive will immediately deliver to Company
all property and Confidential Information, including work in progress, originals and copies of
business forms, computer files, diskettes, source codes, manuals, including training materials,
catalogs, customer lists and information, prospective customer lists and information, price lists,
employee lists, financial information, computer equipment, office equipment, product designs,
product samples, and all other materials in Executive’s possession or control which belong to
Company or contain information subject to this Agreement.
f.

Competition Restrictions.

(1) Full-Time Commitment. During the period of the employment
relationship, Executive will devote his/her full-time and energy to furthering Company’s business
and will not pursue any other business activity without the written consent of Company’s [Chief
Executive Officer].
(2) Definitions. For purposes of this Agreement: (1) “Competitive
Products” mean _____; ____________, _____________ and ________; and (2) “Competitive
Services” mean __________, __________, and ______________.36

35

DTSA Notice. In order to preserve potential claims and protections under the Federal Defend Trade Secrets Act of 2016, 18
U.S.C. § 1836, et seq, including the provision of a civil seizure remedy based on an ex parte request, the DSTA provides for
certain immunity and requires employers to provide notice of the immunity provisions in agreements. 18 U.S.C. § 1833(b)(3)(A),
36 Define the Protection. Draft the definitions with care to assure that the Company is fully protected. The Court will enforce the
language narrowly. Bennett v. Storz Broad. Co., 134 N.W.2d 892 (Minn. 1965); Lemon v. Gressman, No. C8-00-1739, 2001 WL
290512 at *1 (Minn. Ct. App. Mar. 27, 2001). If it is not clear, it may be considered vague and unenforceable.
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(3) [Non-Compete Obligations. During the period of his/her
employment, and for a period of one (1) year37 after termination of employment, regardless of the
reason for and timing of the termination of Executive’s employment, Executive will not, directly
or indirectly, personally engage in, nor shall Executive own, manage, operate, join, control, consult
with, participate in the ownership, operation or control of, be employed by, or be connected in any
manner with any other person or entity which solicits, offers, offers to provide, provides, or plans
to provide any Competitive Products or Competitive Services in the following geographic
areas:_____, ___________ and _______.]38

37

Reasonable Time. Non-compete agreements must be reasonable in their temporal scope, or they will not be enforced. See, e.g.,
Webb Publishing Co. v. Fosshage, 426 N.W.2d 445, 448 (Minn. App. 1988) (citing Dahlberg Brothers, Inc. v. Ford Motor Co.,
137 N.W.2d 314, 321-22 (Minn. 1965)). Courts consider a variety of factors in determining whether a restrictive covenant is
reasonable from a temporal standpoint, including: (1) nature of the work; (2) time necessary to train new employees; (3) time
necessary to allow customers to become familiar with new employees; and (4) time necessary to obliterate the identification
between the employer and the employee in the minds of the employer’s customers. Vital Images, Inc. v. Martel, Civ. No. 07-4195,
2007 WL 3095378 at *3 (D. Minn. Oct. 19, 2007) (eighteen months); Timm & Assoc., Inc. v. Broad, Civ. No 05-2370, 2006 WL
3759753, at *4 (D. Minn. Dec. 21, 2006) (two years); Overholt Crop Ins. Serv. Co., Inc. v. Bredeson, 437 N.W.2d 698, 704 (Minn.
Ct. App. 1989) (two years); Metro Networks Comm. v. Zavodnick, Civ. No. 03-6198, 2004 WL 73591 (D. Minn. Jan. 15, 2004.
Although Minnesota courts have enforced non-compete agreements for periods of two or more years after the termination of
employment, these cases are more likely the exception than the rule. In a traditional employment setting, courts generally are
reluctant to enforce non-compete agreements for periods longer than one year, unless it involves a high-level executive, a posttermination severance, deferred compensation, or similar pay-out package that also lasts longer than a year or other unique facts
and circumstances. See, e.g., Medtronic v. Hughes and St. Jude Medical, A10-998, 2011 WL 134973 (Minn. Ct. App. Jan. 18,
2011) (shortening non-compete from two years to one year, despite ruling in favor of the former employer on all other issues in the
case.) In contrast the Court “has consistently found one-year restrictions that are limited to a former employee’s sales area to be
reasonable.” Boston Scientific Corporation v. Kean, Civ. No. 11-419 (SRN/FLN), 2011 WL 853644 (D. Minn. March 9, 2011)
(quoting Guidant Sales Corp v. Baer, No. 09-CV-0358 (PJS/FLN), 2009 WL 490052, at *4 (D. Minn. Feb. 26, 2009).
38 Reasonable Geography. Employment-related covenants restricting competition must be reasonable from a geographic
standpoint as well, or they will not be enforced. See, e.g., Ring Computer Sys. v. Paradata Computer Networks, No. C4-90-889,
1990 WL 132615 (Minn. Ct. App. Sept. 18, 1990). In the past, global restrictions have generally been unenforceable as
unreasonably broad, See, e.g., Dynamic Air, Inc. v. Bloch, 502 N.W.2d 796, 800 (Minn. Ct. App. 1993) (observing that a noncompete agreement with no geographical limit “will often be held to be unreasonable”). However, this is changing as the world
marketplace develops. See Medtronic v. Hedemark, No. A08-0987, 2009 WL 511760, at *3–5 (Minn. Ct. App. Mar. 3, 2009)
(upholding a global restriction on competition for a multinational corporation, where the other restrictions in the non-compete were
reasonable). The factors courts take into account when judging the reasonableness of a geographical limitation include: (1)
reasonable trade area; (2) area where employee actually performed duties; (3) employer’s actual business area; and (4) location of
employer’s customers. Overholt, 437 N.W.2d 698; Satellite Indus. Inc. v. Keeling, 396 N.W.2d 635 (Minn. Ct. App.1986).
Geographical restrictions should be clearly tied to the employer’s legitimate business interests, keeping in mind that the increased
roles of telephones, e-mails, and the Internet can make geographic restrictions irrelevant in many industries. However, the Court
of Appeals has declined to enunciate a per se rule barring the enforceability of non-compete covenants that contained no territorial
limitation. “Territorial limitations…are but one of several factors a [district] court is to consider in determining the reasonableness
of a restrictive covenant.” Dynamic Air, Inc. v. Bloch, 502 N.W.2d 796, 799 (Minn. Ct. App. 1993). (Instead of a per se rule, “[t]he
covenant must be scrutinized as a whole to determine whether it is reasonable.” Id. at 800. Medtronic v. Hughes and St. Jude
Medical, A10-998, 2011 WL 134973 (Minn. Ct. App. Jan. 18, 2011).
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(a) [See footnote regarding Customer-Based Restrictions.]39
(b) See footnote regarding Product-Based Restrictions.]40
(4) [Nonsolicitation of Customers.41 [Without limiting the
generality of the above Non-Compete obligations,] Executive expressly and further agrees that
during the period of his/her employment, and for a period of one year after termination of
employment, regardless of the reason for and timing of the term of Executive’s employment, he/she
will not directly or indirectly (on his/her own behalf or on behalf of any other person or entity)
provide or sell Competitive Products or Competitive Services to, attempt to provide or sell such
services or products to, or otherwise solicit purchases of such services or products from, the
following:
(a) Any customer with whom Executive [or any other employee
or representative under Executive’s supervision] has had direct or indirect contact or to whom
Executive [or any other employee or representative under Executive’s supervision] has directly or
indirectly provided or sold such services or products during the period of Executive’s employment;
(b) Any prospective customer who has been directly or
indirectly solicited by Company, or who has approached Company, and with whom Executive [or
any other employee or representative under the Executive’s supervision] has had direct or indirect
contact or to whom Executive [or any other employee or representative under Executive’s
supervision] has directly or indirectly attempted to sell or provide such services or products during
the period of Executive’s employment]; or

39 Customer Restrictions. Customer restrictions may substitute for or complement a geographic restriction. Often, these make far
more sense than pure geographic restrictions since customers may be all over the county or even the world. Basing a territorial
restriction on the presence of customers in a certain area enhances the reasonableness of a non-compete agreement. Cook Sign Co.
v. Combs, No. A07-1907, 2008 WL 3898267, at *7 (Minn. Ct. App. Aug. 26, 2008) (enforcing a non-compete agreement restricting
an employee from competing in three states in which the employer does business and has customers); Salon 2000, Inc. v. Dauwalter,
No. A06-1227, 2007 WL 1599223, at *2 (Minn. Ct. App. June 5, 2007) (affirming a non-compete agreement restricting an
employee from working as a stylist within a ten-mile radius of the employer’s business on the ground that customers will seek out
the stylist rather than the services of the salon “if the stylist is sufficiently close” geographically to the salon); Madsen v. Spectro
Alloys Corp., No. C7-98-225, 1998 WL 373067, at *2 (Minn. Ct. App. July 7, 1998) (concluding that a restriction from competing
in “any market in which Spectro does business in the United States” was not unreasonably broad).
40

Product-Based Restrictions. Under the right circumstances, product-based restrictions may also substitute for or compliment a
geographic restriction. Even a world-wide non-compete agreement may be deemed reasonable under the circumstances of the case,
where the non-compete covenant prevents the employee from working on competitive products. Medtronic v. Hughes and St. Jude
Medical, A10-998, 2011 WL 134973 (Minn. Ct. App. Jan. 18, 2011) (world-wide scope was deemed reasonable because it was
limited to certain cardiology products, and the confidential information that the employee obtained while working with the former
employer would be potentially relevant to his sales of products at the new employer in any market).
41 Customer Non-Solicitation. Non-Solicitation provisions relating to customers are different that using customer-based
restrictions for or to complement a geographic restriction. The former permits an employee to work for a competing business but
prohibits him/her from soliciting his/her former employer’s customers, while the later forbids competition of any kind and merely
limits the geographic scope of competition to areas in which the employer has customers. See IDS Life Ins. Co. v. Sun America,
Inc., 958 F. Supp. 1258, 1273 (N.D. Ill. 1997) rev’d on other grounds, 136 F.3d 537 (7th Cir. 1998) (applying Minnesota law);
Commodities Specialists, Co. v. Brummet, No. Civ. 02-1459, 2002 WL 31898166 (D. Minn. Dec. 27, 2002).
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(c) Any customer or prospective customer about which
Executive learned Confidential Information during the period of Executive’s employment.]
(5) [Notice Obligations.42 For a period of one year after termination
of employment, regardless of the reason for and timing of the termination of Executive’s
employment, if Executive wishes to obtain other employment or otherwise become involved in
another business, which solicits, offers, offers to provide, provides or plans to provide any
Competitive Products or Competitive Services to its customers or prospective customers, Executive
agrees to provide, in writing, Company’s [Chief Executive Officer] with the name of any potential
future employer or business. Executive also agrees to provide the potential employer or business
entity with a copy of all of the Business Protections in Section 7 of this Agreement and gives
Company the right to provide a copy of all of the Business Protections in Section 7 of this
Agreement this to the potential employer or business entity.]43
(6) [Workforce Protection.
During the period of his/her
employment, and for a period of one year following the termination of said employment, regardless
of the reason for and timing of the termination of Executive’s employment, Executive will not,
directly or indirectly hire or otherwise retain any of Company’s employees, sales representatives,
consultants, contractors, suppliers or manufacturers, or solicit any of them for the purpose of hiring
or otherwise contracting with them or inducing them to leave their employment or other relationship
with Company, nor will Executive own, manage, operate, join, control, consult with, participate in
the ownership, management, operation or control of, be employed by, or be connected in any
manner with any person or entity which engages in the conduct proscribed by this paragraph.]

42

Notice. To the extent the employee follows this provision, the employer gets notice and a better opportunity to take timely steps
to protect its business interests. To the extent the employee does not give notice, the lack of notice is another breach for the employer
to assert.

43 Breach; Interference. The most frequent legal claim against employees is for breach of one or several restrictive covenants,
including: a non-compete agreement, see, e.g., Bennett v. Storz Broad. Co., 134 N.W.2d 892 (Minn. 1965); a customer nonsolicitation agreement, see, e.g., Medtronic, Inc. v. Advanced Bionics Corp., 630 N.W.2d 438, 452 (Minn. Ct. App. 2001); Dynamic
Air, Inc. v. Bloch, 502 N.W.2d 796, 800 (Minn. Ct. App. 1993); an agreement not to solicit the employer’s employees, Frank B.
Hall & Co., Inc. v. Alexander & Alexander, Inc., 974 F.2d 1020, 1025 (8th Cir. 1992); and/or a confidentiality agreement, see, e.g.,
Electro-Craft Corp. v. Controlled Motion, Inc., 332 N.W.2d 890 (Minn. 1983); Tenant Const., Inc. v. Mason, No. A07-0413 2008
WL 314515 (Minn. Ct. App. Feb. 5, 2008). Since the new employer is not a party to such agreements; the most frequent claim
against the new employer is for tortious interference with the contract. See, e.g., Kallok v. Medtronic, Inc., 573 N.W.2d 356 (Minn.
1998); Nat’l Recruiters, Inc. v. Cashman, 323 N.W.2d 736, 741 (Minn. 1982); United Wild Rice, Inc. v. Nelson, 313 N.W.2d 628,
632 (Minn. 1982); Bennett v. Storz Broadcasting Co., 134 N.W.2d 892, 897 (Minn. 1965); Ultra Lube, Inc. v. Dave Peterson
Monticello Ford-Mercury, Inc., No. C8-02-658, 2002 WL 31302981 (Minn. Ct. App. Oct. 15, 2002); Medtronic v. Hughes and St.
Jude Medical, A10-998, 2011 WL 134973 (Minn. Ct. App. Jan. 18, 2011); McGrath v. MICO, Inc., A11-1087, 2012 WL 6097116
(Minn. Ct. App. Dec. 10, 2012), review denied (Feb. 19, 2013). One of the new employer’s defenses to a claim for tortious
interference is that it did not know about the contract. To the extent the employee follows this provision, this helps assure that the
new employer has knowledge of the agreement, and hopefully will abide by it or increase its risk of liability. To the extent the
employee does not give notice, the lack of notice is another breach for the employer to assert.
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g.

[Inventions.44

(1) “Inventions” as used in this Agreement, means any inventions,
discoveries, improvements and ideas (whether or not they are in writing or reduced to practice) or
works of authorship (whether or not they can be patented or copyrighted) that Executive makes,
authors, or conceives (either alone or with others) and that concern directly Company’s business or
Company’s present or demonstrably anticipated future research or development and result from any
work Executive performs for Company.
(2) Executive agrees that all Inventions made by Executive during
the term of this Agreement will be Company’s sole and exclusive property. Executive will, with
respect to any Invention:
(a) Keep current, accurate, and complete records, which will
belong to Company and be kept and stored on Company’s premises;
(b) Promptly and fully disclose the existence and describe the
nature of the Invention to Company in writing (and without request);
(c) Assign (and Executive does hereby assign) to Company all
of Executive’s rights to the Invention, any applications Executive makes for patents or copyrights
in any country, and any patents or copyrights granted to Executive in any country; and
(d) Acknowledge and deliver promptly to Company any written
instruments, and perform any other acts necessary in Company’s opinion to preserve property
rights in the Invention against forfeiture, abandonment or loss and to obtain and maintain patents
and/or copyrights on the Invention and to vest the entire right and title to the Invention in Company.
(3) If Executive is needed, at any time, to give testimony, evidence,
or opinions in any litigation or proceeding involving any patents or copyrights or applications for
patents or copyrights, both domestic and foreign, relating to inventions, improvements discoveries,
software, writings or other works of authorship conceived, developed or reduced to practice by
Executive, Executive agrees to do so. With respect to any obligations performed by Executive under
this Section following termination of Executive’s employment, Company will pay or reimburse
Executive all reasonable out-of-pocket expenses.
(4) To the extent that any Invention qualifies as “work made for
hire” as defined in 17 U.S.C. §101 (1976), as amended, such Invention shall constitute “work made
for hire” and, as such, shall be the exclusive property of Company.

44 Inventions. Many employers have no need to protect inventions and do not need this section at all. When they do, the employer
can require an employee to assign ownership rights in inventions, and should do so in writing. The general rule is that “an individual
owns the patent rights to the subject matter of which he is an inventor, even though he conceived it or reduced it to practice in the
course of his employment.” See, e.g., Banks v. Unisys Corp., 228 F.3d 1357, 1359 (Fed. Cir. 2000). There are two widely
recognized exceptions to the general rule: “First, an employer owns an employee’s invention if the employee is a party to an
express contract to that effect; second, when an employee is hired to invent something or solve a particular problem, the property
of the invention related to this effort may belong to the employer.” Id.
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(5) Pursuant to Minnesota Statute §181.7845, this Section does not
apply to an invention for which no equipment, supplies, facility, or trade secret information of
Company was used and which was developed entirely on Executive’s own time, and (1) which does
not relate (a) directly to the business of Company or (b) to Company’s actual or demonstrably
anticipated research or development, or (2) which does not result from any work performed by
Executive for Company.]
h.
Remedies. Executive acknowledges and agrees that his/her breach
of this Agreement would cause irreparable harm to Company and that such harm may not be
compensable entirely with monetary damages. If Executive violates this Agreement, Company
may, but shall not be required to, seek injunctive relief.46 Any injunctive relief sought by Company
shall be in addition to, and not in limitation of, any monetary relief or other remedies or rights to
which Company is or may be entitled at law, in equity, or under this Agreement.
[Executive agrees that, in the event Company seeks temporary or permanent injunctive relief,
Company is not required to post bond with the Court in an amount in excess of $_______.] 47
[In connection with any suit at law or in equity by Company under this Agreement, Company shall
be entitled to an accounting, and to the repayment of all profits, compensation, commissions, fees,
or other remuneration which Executive or any other entity or person has either directly or indirectly
realized on its behalf or on behalf of another and/or may realize, as a result of, growing out of, or
in connection with the violation which is the subject of the suit.] 48
[In the event of a breach by Executive of this Agreement, the period of protection will be extended
by the period of the duration of such breach.]

45

Statutory Notice. At the time an agreement regarding inventions is made, the employer must provide the employee with written
notice that the agreement “does not apply to an invention for which no equipment, supplies, facility or trade secret information of
the employer was used and which was developed entirely on the employee’s own time, and (1) which does not relate (a) directly
to the business of the employer or (b) to the employer’s actual or demonstrably anticipated research or development, or (2) which
does not result from any work performed by the employee for the employer.” Minn. Stat. § 181.78. Existing employees should be
provided independent consideration to support such agreements. See Eaton Corp. v. Giere, 971 F.2d 136, 139-40 (8th Cir. 1992).

46

Injunctive Relief. In the past, non-compete agreements generally stated that injunctive relief would be appropriate in the event
of a breach and that irreparable harm would result absent injunctive relief. See Ticor Title Ins. Co. v. Cohen, 173 F.3d 63, 68–69
In recent years, non-compete agreements have been upping the ante in many ways, some of which are shown above.

47

Bond. If the employer is entitled to a temporary injunction, it likely will be required to post a bond to cover the costs and
damages to the former employee if the court later determines that the injunction was in error. Fed. R. Civ. P. 65(c); Minn. R. Civ.
P. 65.03(a); see also Bellows v. Ericson, 46 N.W.2d 654, 660 (Minn. 1951). Minnesota state courts have discretion over the amount
of the bond or whether to waive the security requirement altogether. Ecolab, Inc. v. Gartland, 537 N.W.2d 291, 297 (Minn. Ct.
App. 1995); In re Giblin, 232 N.W.2d 214, 223 (Minn. 1975). Minnesota federal district courts are not entitled to waive the bond
requirement completely, although they are permitted to reduce the bond to a nominal fee. Masterman ex rel. Coakley v. Goodno,
No. Civ.03-2939, 2003 WL 22283375 (D. Minn. Sept. 25, 2003) (setting bond at $1000). See Novus Franchising, Inc. v. Oksendahl,
Nos. 07-1964 , 07-1965, 2007 WL 2084143 (D. Minn. July 17, 2007) (holding that Rule 65(c) does not allow the parties to waive
the bond-posting requirement); Hypred S.A. v. Pochard, No. Civ. 04-2773, 2004 WL 1386149 (D. Minn. 2004) (refusing to waive
the bond requirement based on the parties’ agreement to the waiver).
48 Money Damages. Violation of a non-compete agreement may provide an employer with the opportunity to seek monetary
damages as well as injunctive relief. The employer should include provisions that provide it with contractual remedies, such as full
accounting by the former employee of all of activities with the new employer and full payment of various types of damages.
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[In addition, Company shall be entitled to collect from Executive any reasonable attorney’s fees
and costs incurred in bringing any action against Executive or otherwise to enforce the terms of
this Agreement, as well as any attorney’s fees and costs for the collection of any judgments in
Company’s favor arising out of this Agreement.]49
[See footnotes regarding Forfeiture of Equity or Benefits50 and Liquidated Damages.51
i.
Stipulated Reasonableness. Executive agrees that his/her obligations
under this Agreement are reasonable and necessary for the Company to protect its business.
Executive specifically agrees that one year from the time of his/her termination of employment is
a reasonable and necessary amount of time needed for Company to fill his/her position, to allow
Company’s customers and prospective customers to become familiar with his/her replacement and
to obliterate the identification between Company and Executive in the minds of Company’s

49 Attorney Fees. Attorney fees are not recoverable unless there is a specific contract permitting or a statute authorizing such
recovery. Barr/Nelson, Inc. v. Tonto’s, Inc., 336 N.W.2d 46, 53 (Minn. 1983). See Tenant Const., Inc. v. Mason, 2008 WL 314515
(Minn. Ct. App. Feb. 5, 2008) (upholding grant of attorney fees to employer in non-compete agreement); Tonna Heating Cooling,
Inc. v. Waraxa, No. CX-02-368, 2002 WL 31687601 at *5 (Minn. Ct. App. Dec. 3, 2002) (denying an employer’s request for
attorney fees, despite employee’s violation of the non-compete agreement, because the agreement did not provide for the payment
of attorney fees in the event of breach).
50 Forfeiture of Equity or Benefits. Increasingly, employers are including provisions in equity or benefit plans and agreements
conditioning an employee’s retention of stock, stock options, or other benefits on not competing with the employer for a certain
time period following the employee’s termination. Sometimes the plan/agreement states that the benefit will not be provided if
there is a violation of a non-compete agreement. Other plans/agreements contain claw-back provisions, requiring the violating
employee to pay back any prior benefit received. Minnesota courts have been willing to enforce forfeiture provisions if they pass
a test of reasonableness. For example, a provision requiring an employee to forfeit cash or stock received within six months of the
employee’s violation of a non-compete agreement was deemed to be reasonable and was upheld because the employee had complete
control of the circumstances generating the forfeiture. Medtronic v. Hedemark, No. A08-0987, 2009 WL 511760, at *3–5 (Minn.
Ct. App. Mar. 3, 2009). In contrast, a forfeiture provision that was “not limited as to time, harm to the employer, or geographical
area” was found to be an unreasonable restraint of trade. Harris v. Bolin, 247 N.W.2d 600, 603 (Minn. 1976).
51

Liquidated Damages. Liquidated damages provisions should be carefully considered before the employer includes them in its
non-compete agreements. Enforcement of a liquidated-damages clause is dependent on satisfaction of two elements: (1) the fixed
amount is a reasonable forecast of just compensation for the harm caused by the breach; and (2) the harm is incapable of accurate
estimation or is very difficult to estimate. Bellboy Seafood Corp., 410 N.W.2d 349, 352 (Minn. Ct. App. 1987). Whether the
liquidated-damages clause is “reasonable” must be determined “in light of the contract as a whole, the nature of the damages
contemplated, and the surrounding circumstances.” Gorco, 680 N.W.2d at 74; Tenant Const., Inc. v. Mason, No. A07-0413, 2008
WL 314515 (Minn. App. Feb 5, 2008); See also Becker v. Blair, 361 N.W.2d 434 (Minn. Ct. App. 1985); Dean Van Horn
Consulting Assocs. V. Woldi, 367 N.W.2d 556, 560 (Minn. Ct. App. 1985), rev. denied (Minn. July 17, 1985); But cf. Costello v.
Johnson, 121 N.W.2d 70 (Minn. 1963). Critically, the existence of a liquidated damages provision in a non-compete may preclude
the employer from seeking injunctive relief. Arguably, an employee who breaches his/her non-compete agreement should not have
to suffer the further damage of an injunction, since there is an adequate remedy at law under the terms of the contract. See Timm &
Assocs., Inc. v. Broad, No. 05-2370, 2005 WL 3241832 (D. Minn. Nov. 30, 2005); Bromen Office 1, Inc. v. Coens, No. A04-946,
2004 WL 2984374 (Minn. Ct. App. Dec. 28, 2004). But see Frank B. Hall & Co. v. Alexander & Alexander, Inc, 974 F.2d 1020
(8th Cir. 1992); H&R Block Enterprises, Inc. v. Short, No. Civ. 06-608, 2006 WL 3437491 (D. Minn. Nov. 29, 2006). Also, if the
contract spells out the damages in advance, the employee and the new employer can assess the risk with a higher degree of
predictability, which may make their decisions easier and be detrimental to the former employer. Generally, the employer is better
off avoiding liquidated damages provisions.
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customers and prospective customers. 52
j.
Post-Termination Application. Executive expressly agrees and
understands that the restrictions contained in this Agreement shall apply no matter when, how or
why his/her employment terminates and regardless whether the termination is voluntary or
involuntary. Executive expressly agrees and understands that the restrictions contained in this
Agreement shall survive the termination of his/her employment. 53
8.

Miscellaneous.

a.
Entire Agreement. This Agreement contains the entire agreement
of the parties relating to its subject matter and, except as otherwise stated, supersedes any and all
oral or written prior agreements and understandings with respect to its subject matter.54 The parties
have made no agreements, representations, or warranties relating to the subject matter of this
Agreement which are not set forth herein. Executive signs this Agreement without reliance on any
oral or written promises, inducements, or representations other than those set forth in this
Agreement.
b.
Judicial Modification. If any one or more of the terms of this
Agreement are deemed to be invalid or unenforceable by a court of law, the validity, enforceability,
and legality of the remaining provisions will not, in any way, be affected or impaired.
c.
Construction. Each provision of this Agreement shall be interpreted
so that it is valid and enforceable under applicable law. If any provision of this Agreement is to any
extent invalid or unenforceable under applicable law, that provision will still be effective to the
extent it remains valid and enforceable. The remainder of this Agreement also will continue to be
valid and enforceable, and the entire Agreement will continue to be valid and enforceable in other
jurisdictions.
d.
Waivers. No term or condition of this Agreement shall be deemed
to have been waived, nor there any estoppel to enforce any provisions of this Agreement, except by
a statement in writing signed by the party against whom enforcement of the waiver or estoppel is
sought. A waiver shall operate only as to the specific term or condition waived. No waiver shall
constitute a continuing waiver or a waiver of such term or condition for the future unless specifically
stated. No single or partial exercise of any right or remedy under this Agreement shall preclude any
52 Temporal Factors. Minnesota courts consider a variety of factors in determining whether a restrictive covenant is reasonable
from a temporal standpoint, including: (1) nature of the work; (2) time necessary to train new employees; (3) time necessary to
allow customers to become familiar with new employees; and (4) time necessary to obliterate the identification between the
employer and the employee in the minds of the employer’s customers. Vital Images, Inc. v. Martel, No. Civ. 07-4195, 2007 WL
3095378 at *3 (D. Minn. Oct. 19, 2007) (eighteen months); Timm & Assoc., Inc. v. Broad, No. Civ. 05-2370, 2006 WL 3759753,
at *4 (D. Minn. Dec. 21, 2006) (two years); Overholt Crop Ins. Serv. Co., Inc. v. Bredeson, 437 N.W.2d 698, 704 (Minn. Ct. App.
1989) (two years).
53 Post-Employment Survival. It may not be clear that the non-compete obligations survive termination of the underlying
employment agreement or the employment relationship. Post-termination obligations in the agreement must expressly survive
termination of employment. See, e.g., Burke v. Fine, 608 N.W.2d 909, 912 (Minn. Ct. App. 2000) (invalidating non-compete
agreement where there was no explicit language stating that the non-compete survived the expiration of the contract).
54

Merger Clause. The employer should be careful not to inadvertently supersede something that it wants to survive.
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party from otherwise or further exercising such rights or remedies, or any other rights or remedies
granted by law or any other document.
e.
Captions. The headings in this Agreement are for convenience of
reference only and do not affect the interpretation of this Agreement.
f.
Modification; Capacity. This Agreement may not be canceled,
modified or otherwise changed except by another written agreement signed by Executive and
Company. Executive represents that he/she has had a reasonable and adequate opportunity to
consult with his/her own attorney regarding the effect of this Agreement, the sufficiency of the
consideration provided to Executive, and the reasonableness of the restrictions set forth herein; and
that Executive is signing this Agreement voluntarily, in order to receive the consideration that is
being offered in exchange for this Agreement.
g.
Choice of Law; Forum Selection.55 The laws of the State of
Minnesota shall govern the validity, construction and performance of this Agreement, to the extent
not pre-empted by federal law. Any legal proceeding related to this Agreement shall be brought in
Minnesota in the Hennepin County District Court or the Minnesota District of the U.S. District
Court, and each of the parties hereto hereby consents to the exclusive jurisdiction of the Minnesota
state and federal courts for this purpose. The parties acknowledge the existence of sufficient
contacts to the State of Minnesota and Hennepin County to confer jurisdiction upon these courts. 56
h.
Notices. All notices and other communications required or
permitted under this Agreement shall be in writing and provided to the other party either in person,
by fax, or by certified mail. Notices to Company must be provided or sent to its [Chief Executive
Officer]; notices to Executive must be provided or sent to Executive in person or at Executive’s
home.
i.
Survival.
Notwithstanding the termination of Executive’s
employment with Company, the terms of this Agreement which relate to periods, activities,
obligations, rights or remedies of the parties upon or subsequent to such termination shall survive
55 Choice of Law; Forum Selection. The employer should include a choice-of-law provision and a forum selection clause to best
protect it from multi-state legal issues and litigation. Generally, courts have enforced such provisions. E.g., CH Robinson
Worldwide, Inc. v. FLS Transp., Inc., 772 N.W.2d 528 (Minn. Ct. App. 2009); Eagle Creek Software Servs., Inc. v. Jones, Civ. No.
14-4925, 2015 WL 1038534, at *3 (D. Minn. Mar. 10, 2015) (absent minimum contacts, due process “is satisfied when a defendant
consents to personal jurisdiction by entering into a contract that contains a valid forum selection clause.” (citations omitted));
Capsource Fin., Inc. v. Moore, Civ. No. 11-2753, 2012 WL 2449935 (D. Minn. June 27, 2012) (a forum selection clause is
enforceable unless it is invalid or enforcement would be unreasonable and unjust); Milliken & Co. v. Eagle Packaging Co., 295
N.W.2d 377, 380 n.1 (Minn. 1980); BMC Software, Inc. v. Mahoney, No. 15-CV-2583, 2015 WL 3616069, at *5 (D. Minn. June
9, 2015). Further, the Minnesota Court of Appeals concluded that a forum selection clause in a non-compete agreement binds not
only the former employee but binds the new employer as well, where the new employer is “closely related” to the dispute between
the employer and the employee. CH Robinson Worldwide, Inc. v. FLS Transp., Inc., 772 N.W.2d 528, 535 (Minn. Ct. App. 2009).
However, if an agreement provides a choice of law provision in order to benefit from a more favorable law, but the parties do not
have the requisite connections to that state, the courts can, and will, elect not to enforce such a provision. E.g., Menzies Aviation
(USA), Inc. v. Wilcox, Civ. No. 13-2702, 2013 WL 5663187 (D. Minn. Oct. 17, 2013) (declining to apply more favorable Florida
non-compete law where the record demonstrates no connection to Florida).
56

Arbitration and/or Mediation Clauses. Some employers prefer binding arbitration provisions and/or require pre-litigation
mediation. If doing so, they should be clear that the company is not prevented from seeking injunctive relief from a court at any
time, in order to enforce business protections.
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such termination and shall govern all rights, disputes, claims or causes of action arising out of or in
any way related to this Agreement.
j.
Successors and Assigns.57 This Agreement may be assigned by
Company without Executive’s authorization, but may not be assigned by Executive. This
Agreement shall be binding on and inure to the benefit of Company’s successors and assigns.
k.
Section 409A.58 Notwithstanding any other provision of this
Agreement to the contrary, the Parties agree that the payments hereunder shall be exempt from, or
satisfy the applicable requirements, if any, of Section 409A of the Internal Revenue Code of 1986,
as amended (the “Code”) in a manner that will preclude the imposition of penalties described in
Code Section 409A. Payments made pursuant to this Agreement are intended to satisfy the shortterm deferral rule or separation pay exception within the meaning of Code Section 409A.
Executive’s termination of employment under this Agreement shall mean a “separation from
service” within the meaning of Code Section 409A. Notwithstanding anything herein to the
contrary, this Agreement shall, to the maximum extent possible, be administered, interpreted and
construed in a manner consistent with Code Section 409A; provided, that in no event shall the
Company have any obligation to indemnify the Executive from the effect of any taxes under Code
Section 409A.
IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the day
and year first above written.
XYZ CORPORATION
___________________________________

By:________________________________

EXECUTIVE

Its:________________________________

57

Assignment Clause. Non-competes are assignable in Minnesota. However, because non-competes are generally disfavored and
therefore narrowly construed, the courts generally will not allow assignment of a non-compete absent explicit language permitting
assignment. Inter-Tel, Inc. v. CA Commc’ns, Inc., No. Civ. 02-1864, 2003 WL 23119384, at *4 (D. Minn. Dec. 29, 2003) (refusing
to assign a non-compete agreement where the contract was silent on assignability). If the language requires the employee’s consent
to an assignment, the courts will usually not allow assignment without the consent. Guy Carpenter & Co., Inc. v. John B. Collins
& Assocs., Inc., No. 05-1623, 2006 WL 2502232, at *5 (D. Minn. Aug. 29, 2006) (refusing to assign a non-compete agreement to
a new employer where the former employer failed to obtain consent from employees before assigning the non-compete to the new
company, as specified in the employees’ contract). However, the courts have allowed successor entities to enforce non-competes
in the context of corporate mergers where the acquiring entity succeeded to the acquired entity’s rights and obligations, QBE
Americas, Inc. v. McDermott, No. 14-5020, 2015 WL 138082 (D. Minn. Jan. 9, 2015), and in corporate restructurings where the
transfer of assets amounted to “nothing more than a corporate name change” and the employee’s job did not change. Ochsner v.
Relco Unisystems Corp., No. A13-2399, 2014 WL 4957617 (Minn. Ct. App. Oct. 6, 2014).

58 Tax Issues. I.R.C. § 409A; I.R.C. § 409A imposed new rules on nonqualified deferred compensation arrangements. These new
rules institute substantial penalties on taxpayers who are not in compliance. Although I.R.C. § 409A, on its face, deals with
“deferred compensation” arrangements, it has become clear that many types of compensation, which were not necessarily
considered by many to be “deferred compensation,” may be subject to I.R.C. § 409A. Section 409A might apply to severance
agreements, employment agreements, bonus or incentive plans, change in control or success fee agreements, or other agreements
that create an enforceable right to compensation to be paid at a later date. Careful planning with a tax lawyer or an accountant is
critical. Any time a large compensation package of any sort is negotiated, the parties should consult with a tax lawyer or accountant.
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ADA, FMLA, AND MHRA IN PUBLIC EMPLOYMENT LAW
Fitness-for-Duty Exams & Direct Threat Defense
Like private employers, public employers must routinely address workplace
situations involving employees with medical conditions and injuries and corresponding
work restrictions. These situations necessarily implicate the Americans with Disabilities
Act (“ADA”), the Family Medical Leave Act (“FMLA”), the Minnesota Human Rights
Act (“MHRA”), the Women’s Economic Security Act (“WESA”), and/or other statutes.
Oftentimes, these situations involve various considerations, including whether any
reasonable accommodations exist (including leave, light duty, etc.), what medical
documentation the employer can and should require the employee to provide, whether the
employer should send the employee to a fitness-for-duty evaluation. There are often some
special considerations that may be more common and/or more compelling in the public
sector – such as whether an employee is physically or psychologically fit for duty, whether
an employee poses a safety risk (direct threat), etc. – because of the nature of some public
sector positions (i.e. police officers, firefighters, etc.).
An employer may require a medical examination or information if the
exam/inquiry is job-related and consistent with business necessity, i.e. if the purpose is to
determine whether employees (1) can perform job-related duties; and/or (2) pose a direct
threat to the health and safety of themselves and/or others. Minn. Stat. § 363A.20, subd.
8(a)(2); 42 U.S.C. § 12112(d)(4)(A); 29 C.F.R. § 1630.14(c); Wisbey v. City of Lincoln,
612 F.3d 667, 673-674 (8th Cir. 2010) (fitness-for-duty exam of emergency dispatcher
lawful); Thomas v. Corwin, 483 F.3d 516, 527-528 (8th Cir. 2007) (fitness-for-duty exam
1

was appropriate where employer sought to ascertain whether employee was fit to return
to work under same working conditions that allegedly caused her stress and anxiety).
Further, an employer may require an employee who seeks to return to work from a
medical leave if (1) the employer has a reasonable belief that the employee’s present
ability to perform the essential job functions will be impaired by the medical condition;
or (2) the employee will pose a direct threat.1 Id.; 42 U.S.C. § 12112(d)(4); 29 C.F.R. §
1630.2(r).
Employees who pose a direct threat are not entitled to protection under the ADA
or MHRA. Minn. Stat. § 363A.25; 42 U.S.C. § 12113(b); 29 C.F.R. § 1630.15(b)(2). A
direct threat is a significant risk of substantial harm to the health or safety of others that
cannot be eliminated by reasonable accommodation. 42 U.S.C. § 12111(3); 29 C.F.R. §
1630.2(r); Burroughs v. City of Springfield, 163 F.3d 505, 508-509 (8th Cir. 1998)
(police officer with diabetes who suffered two hypoglycemic episodes during work posed
direct threat); Johnson v. City of Blaine, 970 F.Supp.2d 893, 908-909 (D. Minn. 2013)
(police officer posed direct threat where psychologist determined she could not function
safely, she had been hospitalized for suicide ideation many times, and she had threatened
to commit suicide using her service weapon). The direct threat defense is an affirmative
defense for which the employer bears the burden of proof. EEOC v. Wal-Mart Stores,
Inc., 477 F.3d 561, 571-572 (8th Cir. 2002).

1

Generally, the FMLA allows employers to require fitness-for-duty certifications from an employee’s treating
provider but prohibits the employer from seeking second opinions from independent providers. 29 U.S.C. §
2614(a); 29 C.F.R. §§ 825.300(d)(3); 825.312. However, upon return to work from a serious health condition that is
also a disability under the ADA, an employer may follow ADA procedures for requesting medical information and
requiring medical exams. 42 C.F.R. § 825.312(h).

2

In determining whether an employee poses a direct threat an employer must
conduct an individualized assessment that relies on the “best current medical or other
objective evidence” in order to “protect disabled individuals from discrimination based
on prejudice, stereotypes, or unfounded fear.” EEOC, 477 F.3d at 571. Restrictions
based upon the recommendations of medical providers are not based upon myths or
stereotypes. Wisbey, 612 F.3d at 673. Considerations include (1) the duration of risk;
(2) the nature and severity of the potential harm; (3) the likelihood the potential harm will
occur; and (4) the imminence of the potential harm. EEOC, 477 F.3d at 571.
Employers are permitted to use reasonable means, including fitness-for-duty
exams, to ascertain the cause of troubling behavior without exposing themselves to
liability. Thomas, 483 F.3d at 527. Psychological fitness-for-duty exams and inquiries
are job-related, particularly for police officers, because an employee’s ability to handle
reasonably necessary stress and work reasonably well with others are essential functions
of any position. Wisbey, 612 F.3d at 673 (psychological fitness-for-duty exam lawful
where emergency dispatcher had depression); Owusu-Ansah v. Coca-Cola Co., 715 F.3d
1306, 1311 (11th Cir. 2013) (exam lawful where employee banged fist on table and said
someone was “going to pay for this”); Brownfield v. City of Yakima, 612 F.3d 1140 (9th
Cir. 2010) (exam lawful where police officer exhibited emotional responses on numerous
occasions); Williams v. Motorola, Inc., 303 F.3d 1284, 1290-91 (11th Cir. 2002) (exam
lawful where employee was hostile, made threats, and was insubordinate); Krocka v. City
of Chicago, 203 F.3d 507, 515 (7th Cir. 2000) (exam was reasonable, even responsible,
where police officer was experiencing mental health issues); Watson v. City of Miami
3

Beach, 177 F.3d 932 (11th Cir. 1999) (exam lawful where employer perceived officer to
be mildly paranoid, hostile, or oppositional); Watt v. City of Crystal, 2015 WL 7760166
(D. Minn. 2015) (employer’s requirement that police officer provide periodic status
reports from therapist were psychologist determined officer needed to continue therapy to
be able to safely perform job). An employer is not required to “forgo a fitness-for-duty
examination [of a police officer] to wait until a perceived threat becomes real or
questionable behavior results in injuries.” Watson, 177 F.3d at 935
Likewise, such exams and inquiries are consistent with business necessity because
ensuring a safe and secure workplace is necessary, particularly for a local government
charged with serving the public.2 Id.; Conroy v. New York State Dept. of Corr. Servs.,
333 F.3d 88, 97 (2nd Cir. 2003); EEOC v. AIC Sec. Investigations, Ltd., 55 F.3d 1276,
1283 (7th Cir. 1995) (“a safe workplace is a paradigmatic necessity of operating a
business”); Fitzpatrick v. City of Atlanta, 2 F.3d 1112, 1119 (11th Cir. 1993). This is
particularly true for police officers because “police departments place armed officers in
positions where they can do tremendous harm if they act irrationally.” Watson, 177 F.3d
at 935.
Employers are entitled to send employees to independent medical providers rather
than relying on treating providers, especially in cases where the employee poses a

2

Employers who do nothing to respond to information indicating workplace violence
expose themselves to potential liability, not to mention tragedy. See, e.g., Yunker v.
Honeywell, Inc., 496 N.W.2d 419 (Minn. App. 1993) (in wrongful death action brought
against employer after employee shot and killed co-worker, court determined employer
owed duty to murdered employee).
4

potential safety risk. Wisbey, 612 F.3d at 673; Tice v. Ctr. Area Transp. Auth., 247 F.3d
506, 517-518 (3rd Cir. 2001). Employers may send employees to exams even where
there are no other prior incidents indicating an employee has a propensity for workplace
violence. Owusu-Ansah, 715 F.3d at 1311.
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Session 211 – Veterans Law Update.
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excellent work on these case summaries).

I.

FEDERAL USERRA CASES

Duty to Retrain; Reprisal
Achterberg v. Albaugh, LLC, 5:16‐CV‐06097‐DGK, 2017 WL 5163242, at *1 (W.D. Mo. Nov. 7, 2017).
FACTS: Albaugh operates an herbicide manufacturing facility in St. Joseph, Missouri. Achterberg is a
member of the U.S. Army Reserves. On February 2, 2015, she began working as lab technician at
Albaugh. Shortly after she began employment, Achterberg received orders from the U.S. Army to report
for 111 days of training in Texas. Achterberg worked through March 8, 2015, before leaving for her
Army assignment. She returned to work on July 6, 2015.
During Achterberg’s leave, her supervisors never mentioned that Achterberg was a poor performer or
that they considered terminating Achterberg. Two days after Achterberg returned to work, she
recorded a laboratory sample as “out of specification”, which required reporting to her supervisor. It is
disputed as to whether Achterberg notified her supervisor about the out of specification result the day
she recorded it, or the next day.
On July 16, 2015, Achterberg was terminated from her assignment at Albaugh. Albaugh maintains she
was fired because she failed to report the out of specification lab result. During a deposition, one of
Achterberg’s supervisors testified he believed Achterberg was terminated for releasing out of
specification product. It is against Albaugh's policy and its standard operating procedures to release
product that tests out of specification. Achterberg maintained she did not release out of specification
product and Defendants have not put forth any evidence that she did.
Achterberg filed a two‐count lawsuit alleging: (1) violations of USERRA, 38 U.S.C. § 4301, et seq.; and (2)
wrongful termination in violation of public policy, on the premise that two years earlier, a similarly
situated employee under the same supervisor was merely given a written warning as discipline for the
same conduct which resulted in Achterberg’s termination. Albaugh moved for summary judgment on
both claims.
ISSUE: Could a reasonable jury find Plaintiff’s military service played a contributing factor in Defendant’s
motivation to terminate Plaintiff?
RULE: (1) Under the contributing factor standard, it is immaterial whether the defendant had other non‐
discriminatory motives for its actions: if the plaintiff's protected activity was even one contributing
factor in the employer's decision to take an act of reprisal against the plaintiff, then there was an
unlawful retaliation. (2) If a service member is absent from work for more than ninety days, then upon
her return to work . . . “the employer must make reasonable efforts to help the employee become
qualified to perform the duties of this position.” 20 C.F.R. § 1002.197(b).
HOLDING: Employer’s motion for summary judgment was denied, the court holding that there was
factual dispute and a reasonable jury could find military service was motivating factor in employee’s
termination. Achterberg argued a reasonable jury could find that her military service contributed to her
2

termination because: (1) the timing and duration of her military service interrupted her ability to learn
the job; and (2) she was not properly retrained after she returned to work, which ultimately caused the
conduct she was terminated for. Achterberg left for military duty after working at Albaugh for
approximately four weeks and was absent for almost four months, four times the amount of time she
had worked at Albaugh. The alleged infraction which Achterberg was terminated for occurred two days
after returning to the job. Because the court found a dispute of fact as to whether Defendants properly
retrained Achterberg in the short amount of time after she returned to her position, a reasonable jury
could find these facts support a finding that Achterberg's military service was a contributing factor in
Albaugh's decision to terminate her.

Application for Reemployment; Resignation
Scudder v. Dolgencorp LLC, 4:16‐CV‐00297‐BD, 2017 WL 3581582, at *1 (E.D. Ark. Aug. 18,
2017).
FACTS: Scudder was a sergeant in the Arkansas National Guard when he began working at Dollar
General in June of 2013. In September of 2013, while Scudder was still active in the National Guard,
Dollar General promoted him to store manager. In April of 2014, Scudder provided Dollar General with
his military orders indicating that he was being deployed to active duty.
While on leave, Scudder sustained injuries during military action. He remained deployed with his unit
through December of 2014. At that time, his commanders assigned him to a unit for medical transition
out of the military. He remained in that status at Fort Leonard Wood, Missouri from December, 2014
through February, 2016. While at Fort Leonard Wood, Scudder sent his orders for continuing military
leave to Dollar General. He sought and was approved for leave through April 1, 2016.
Dollar General’s leave coordinator, Jessica Morentin, contemporaneously documented her March 31,
2016 phone conversation with Mr. Scudder, including her understanding that Scudder intended to
resign from Dollar General. Based on Morentin's belief that Scudder told her on their phone call that he
did not intend to return to work at Dollar General and wanted to resign, Dollar General's HR Shared
Services Department processed the separation of Scudder's employment, effective April 5, 2016. On
April 11, 2016, Scudder replied to an exit survey email indicating something to the effect of he loved
working for the company and had difficulties contacting HR during his leave. However, Scudder never
expressly demanded reemployment to his Store Manager position at Benton Parkway. Scudder also
applied and was rejected from a position with a different Dollar General store. Shortly after, Scudder
was approved for total disability by SSDI.
Scudder then sued Defendant Dolgencorp LLC d/b/a/ Dollar General Stores alleging a violation of the
reemployment and anti‐discrimination provisions under USERRA. Scudder filed a motion for partial
summary judgment on the issue of liability. Dollar General filed a cross‐motion for summary judgment
on both of Mr. Scudder's USERRA claims.
RULE: (a) Subject to subsections (b), (c), and (d) and to section 4304, any person whose absence from a
position of employment is necessitated by reason of service in the uniformed services shall be entitled
to the reemployment rights and benefits and other employment benefits of this chapter if: (1) the
person (or an appropriate officer of the uniformed service in which such service is performed) has given
3

advance written or verbal notice of such service to such person's employer;(2) the cumulative length of
the absence and of all previous absences from a position of employment with that employer by reason
of service in the uniformed services does not exceed five years; and (3) except as provided in subsection
(f), the person reports to, or submits an application for reemployment to, such employer in accordance
with the provisions of subsection (e). 38 U.S.C.A. § 4312.
ISSUE: Did Scutter’s reply email constitute an application for reemployment under subd. A, paren. 3 of §
4312?
HOLDING: Employee did not make valid demand for reemployment and effectively waived his USERRA
rights by evincing intent to resign, rather than return to position after being injured during military
service. Scudder claimed that his email response to the exit survey and his application for the a different
Dollar General store were sufficient applications for reemployment to meet the requirements under the
statute. The court disagreed, finding that Scudder had indeed indicated his inability to return to work
during his conversations with Morentin, reasonably leading Dollar General to believe Scudder did not
intend to return to his position. Further, neither Scudder’s email reply nor his application for a different
position at a different store clearly requested reemployment in his previous position.
The court relied on Eighth Circuit precedent in holding that resignation waives a service member's right
to reemployment. Based on the undisputed facts that Scudder communicated his intent to resign,
admitted in deposition that he understood (prior to resignation) that he could no longer perform the
essential functions of the job due to his injuries, and the ALJ’s findings in his SSDI hearing that supported
the same, it was reasonable to find that Scudder effectively resigned from his position and waived his
right to reemployment.

Arbitration Agreement; Waiver of Judicial Forum
Quiles v. Union Pac. R.R. Co., Inc., 8:16CV330, 2017 WL 1592360, at *1 (D. Neb. Apr. 28, 2017).
FACTS: Union Pacific hired Quiles in February, 2014. Quiles is a member of the United States Marine
Corps Reserve. Quiles was deployed to active duty on or about May 12, 2015. While deployed, Greg
Workman was hired by Union Pacific and assumed most of Quiles's job responsibilities. Quiles returned
to work on October 19, 2015. He learned he had been demoted and said this demotion violated
USERRA.
After successfully interviewing for the position in another department, the Director of Human Resources
blocked his transfer. Quiles received multiple performance reviews in which his military service absence
was referenced in a negative manner, along with a below expectations rating. On December 18, 2015,
plaintiff filed a complaint of discrimination and violation of USERRA with the Department of Labor
Veterans Employment Training Service. During the investigation, plaintiff received a letter of reprimand
for refusing to attend a meeting and placed on a performance review plan. On March 29, 2016, his
employment was terminated. The Department of Labor investigation concluded on April 22, 2016, and
the findings indicated plaintiff's claims had merit.
ISSUE: Is Plaintiff required to arbitrate his USERRA claims in connections with an agreement with
required employee to arbitrate all claims arising out of their employment with Union Pacific?
4

RULE: USERRA requires an employer to provide to persons entitled to rights and benefits under USERRA
a written notice of rights, benefits and obligations of such persons and such employers under USERRA.
This includes any agreement that would modify an employee’s rights under USERRA such as an
arbitration agreement.
HOLDING: The purported agreement to arbitrate was not valid. USERRA requires an employer inform
an employee of any rights under USERRA that would be modified by consenting to an arbitration
agreement. Defendant contended that Quiles agreed to submit to arbitration any claims arising from or
relating to his employment with Union Pacific. Defendant stated an arbitration agreement was formed
when Quiles accepted a stock award granted to him in 2015, and did not object to the arbitration
provision within it. Quiles contended that he did not access the stock grant agreement and thus he did
not ever accept the arbitration agreement. In addition, Quiles argued that a performance bonus could
not transform his employment status into one of a contract, including his stock award. Applying
concepts of contract law, the court agreed with Quiles that no agreement to arbitrate was formed
simply by passive acceptance of a performance bonus.
Even had a valid arbitration agreement existed, UP's arbitration agreement failed to mention USERRA.
Section 4334 of USERRA requires an employer to “provide to persons entitled to rights and benefits
under USERRA a notice of rights, benefits and obligations of such persons and such employers under
USERRA.” The burden was on UP to show written notice and prove the employee knew of the specific
rights he would lose by agreeing to arbitration. Thus, any arbitration agreement would not have been
enforceable because it did not constitute a clear waiver of the employee's right to bring his claims in a
judicial forum under the USERRA. There was no knowing or voluntary agreement or waiver by Quiles in
this case.

Part‐Time Positions; Prompt Reemployment
Mace v. Willis, 259 F. Supp. 3d 1007, 1014 (D.S.D. 2017).
FACTS: Willis owns Kickbox, Dakota LLC, a business which offers kickboxing training. Mace was hired as
a part‐time employee of Kickbox and at the time of her hiring was enlisted in the South Dakota National
Guard. Kickbox was aware of her military obligations upon hiring Mace in April 2016. Mace generally
worked 15 hours per week at Kickbox. Upon her hiring, Mace notified Kickbox that she would be
obligated to complete three weeks of Guard training in Alaska from late June to early August 2016 and
that she would not be available to work during that time. Mace supplied Kickbox with the necessary
information to confirm her obligation. During her three week absence, Kickbox’s manager took Mace
off the work eligibility list. Kickbox also hired two new part‐time employees at a lower rate of pay than
what Mace had been making to fill in for Mace while she had been on leave.
When Mace returned, she called her manager to inquire why she was unable to log in to her online work
schedule to view her assigned hours. Mace’s manager informed Mace that she had been removed from
the work eligibility list during her absence, new employees had been hired and there were no hours to
assign her for the month of August, as the monthly schedule had already been filled. Mace informed
her manager that Kickbox’s actions violated federal law and she intended to speak with her unit
commander and an attorney regarding her rights. At no time did Kickbox offer to place Mace back on
5

the schedule, either in the month of August or in the future. Only after another part‐time employee of
Kickbox quit later in the month of August did Kickbox reach out to Mace, apologize for the
“miscommunication” and offer to put Mace back on the schedule.
ISSUE: Did Kickbox’s initial failure to put Mace back on the assigned work schedule violate the
reemployment provisions of USERRA?
RULE: Section 4312 provides for nearly strict liability for failure or refusal to promptly reemploy a
returning service member to his or her former employment. The only exceptions to liability are (1) if the
service member fails to give proper notice before leaving and upon return or (2) if the employer
demonstrates that the employer's circumstances have changed so that it is impossible or unreasonable
to reemploy the service member. See 38 U.S.C. § 4312(a) & (d).
HOLDING: Employer found liable for willful violation of § 4312. Employer not liable for discrimination
claim under § 4311. Neither party disputed that Mace gave proper notice prior to and upon return from
her military training in Alaska. Kickbox argued that because it had removed Mace’s name from the
scheduling program, had hired replacement employees, and had already completed the month of
August’s schedule, it was unreasonable to reemploy Mace at the time of her request. The court
disagreed, finding that the protections of USERRA would be meaningless if an employer could simply
replace the absent service member and use that fact to deny the service member reemployment upon
return. Under USERRA, “an employer may not refuse to reemploy the employee on the basis that
another employee was hired to fill the reemployment position during the employee's absence, even if
reemployment might require the termination of that replacement employee.
Kickbox further argued that Mace’s claim was premature, as Kickbox offered to reinstate her a few
weeks after her return. The court also found this argument unpersuasive, as Kickbox’s offer to reemploy
Mace was only made after another employee had quit and litigation was being contemplated. USERRA
requires an employer to promptly reemploy the returning service member upon request, which Mace
had made the day she returned. “Prompt reemployment” means as soon as practicable under the
circumstances of each case. The court held that the delay between Mace’s request and Kickbox’s actual
offer to rehire her was not prompt under the meaning of the statute, as no unusual circumstance
prevented Kickbox from adding Mace back into the schedule. The court further found the Kickbox’s
actions were “willful”, as even after Kkickbox was put on notice that it’s actions violated federal law, it
continued to refuse to offer Mace reemployment until the time at which another employee
unexpectedly quit.
Regarding Mace’s discrimination claim under § 4311, the court found that Mmace had produced no
evidence of discriminatory animus toward service members to show it was a motivating factor in her
termination. Kickbox’s proferred reasons were sufficient to convince the court that it would have made
the same decision regarding an employee who was absent for three weeks, regardless of their military
status.
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II.

MINNESOTA USERRA CASE

Res Judicata; Sovereign Immunity
Breaker v. Bemidji State Univ., 899 N.W.2d 515 (Minn. Ct. App. 2017)
FACTS: Breaker was a faculty member at Bemidji State University (BSU). In 2005, the U.S. Army Reserve
called Breaker into active military duty. In 2008, Breaker notified BSU that he intended to return to
work. BSU informed Breaker that his prior positions had been eliminated and offered him a temporary
fixed‐term teaching position. Breaker declined because the position was “at a lesser rate of pay, status,
seniority, opportunity, and in a different location than the one that [he] held prior to his military
service.”
In 2011, Breaker sued BSU in state court, claiming BSU intentionally inflicted emotional distress by
failing to rehire Breaker in a position similar to that which he held before deployment. (Breaker I).
Breaker did not seek relief under USERRA. BSU moved for judgment on the pleadings alleging that
Breaker’s claim was not legally sufficient, which the court granted and dismissed Breaker’s claims.
After the Minnesota Legislature waived state sovereign immunity from USERRA claims, Breaker sued
BSU in 2016, and asserted two USERRA claims. First, that BSU failed to rehire him into a “position of like
seniority, status and pay” in violation of 38 U.S.C. § 4312–13 (2016), and second, BSU took adverse
employment action against him on the basis of his military status in violation of 38 U.S.C. § 4311 (2016).
BSU moved to dismiss the complaint with prejudice, arguing that res judicata barred Breaker's USERRA
claims. The district court determined “that nothing prevented [Breaker] from bringing his USERRA
claims” in Breaker I. The district court therefore concluded that res judicata barred Breaker's claims and
dismissed the complaint. Breaker appealed.
ISSUE: Did Breaker have a full and fair opportunity to litigate his USERRA claims in Breaker I, despite the
fact that the state had not yet waived its sovereign immunity from USERRA claims?
RULE: Res judicata bars a subsequent claim if: (1) the earlier claim involved the same set of factual
circumstances; (2) the earlier claim involved the same parties or their privies; (3) there was a final
judgment on the merits; and (4) the estopped party had a full and fair opportunity to litigate the matter.
Res judicata applies equally to claims actually litigated and to claims that could have been litigated in the
earlier action.
HOLDING: Employee was not barred by res judicata for USERRA claim which could have been plead in
prior action but would have otherwise been barred by sovereign immunity. Breaker argued that BSU,
as an arm of the state, was protected by sovereign immunity from USERRA claims thus preventing
Breaker from fully litigating the issue. BSU argues that, at the time Breaker I was dismissed, no binding
Minnesota precedent recognized state sovereign immunity from USERRA claims, and USERRA expressly
permitted suits against state employers in state courts. After an extensive review of immunity
abrogation on the state and federal levels, the court sided with Breaker. Sovereign immunity barred
private damages actions against state employers for USERRA violations until the state waived its
immunity in April 2012, which occurred after Breaker I was dismissed. Breaker therefore lacked a full
and fair opportunity to litigate his USERRA claims in Breaker I. The court’s decision had no bearing on
the merits of Breaker's claims only that the state was not entitled to dismissal on res judicata grounds.
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Fair Credit Reporting Act
The Fair Credit Reporting Act (FCRA) is a federal statute that establishes the procedural
requirements for employers to obtain and use background check reports for employment
purposes. 15 U.S.C. § 1681a et seq.

The FCRA’s coverage
1. To what type of reports does FCRA apply?
FCRA applies to “consumer reports” and “investigative consumer reports” obtained from
“consumer reporting agencies.” 15 U.S.C. § 1681a(d) - (f).
2. What is a consumer report under FCRA?
The term “consumer report” means “any written, oral, or other communication of any
information by a consumer reporting agency bearing on a consumer’s credit worthiness, credit
standing, credit capacity, character, general reputation, personal characteristics, or mode of living
which is used or expected to be used or collected in whole or in part for the purpose of serving as
a factor in establishing the consumer’s eligibility for . . . employment purposes.” 15 U.S.C. §
1681a(d).
Most background check reports obtained from private third-party vendors for employment
purposes are consumer reports under FCRA.
3. What is an investigative consumer report under FCRA?
An “investigative consumer report” is a type of consumer report or “portion thereof in which
information on a consumer’s character, general reputation, personal characteristics, or mode of
living is obtained through personal interviews with neighbors, friends, or associates of the
consumer reported on or with others with whom he is acquainted or who may have knowledge
concerning any such items of information.” 15 U.S.C. § 1681a(e). However, an investigative
consumer report does not include “specific factual information on a consumer’s credit record
obtained directly from a creditor of the consumer or from a consumer reporting agency when
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such information was obtained directly from a creditor of the consumer or from the consumer.”
Id.
Most background check reports obtained from private third-party vendors for employment
purposes do not involve personal interviews and therefore are not investigative consumer reports
under FCRA in whole or in part. However, if a private third-party vendor is speaking with any
individual or organization that has personal knowledge regarding a job applicant or current
employee in order to create a background check report, it is important to assess whether that
report is an investigative consumer report.
4. What is a consumer reporting agency under FCRA?
A “consumer reporting agency” is “any person which, for monetary fees, dues, or on a
cooperative nonprofit basis, regularly engages in whole or in part in the practice of assembling or
evaluating consumer credit information or other information on consumers for the purpose of
furnishing consumer reports to third parties, and which uses any means or facility of interstate
commerce for the purpose of preparing or furnishing consumer reports.” 15 U.S.C. § 1681a(f).
Most private third-party background check vendors are consumer reporting agencies.
Additionally, there is one case from a federal district court in Connecticut concluding that a
staffing agency can be a consumer reporting agency under FCRA where (1) it was paid a fee by
its client (i.e., the placement fee); and (2) it was assembling and evaluating consumer reports
relating to its job candidates for the purpose of furnishing these reports to third parties by means
of interstate commerce (i.e., the staffing agency was procuring background check reports from a
third-party agency and sending the report to the client with a notation of whether the subject was
qualified for a position). Adams v. National Eng’g Svc. Corp., 620 F. Supp. 2d 319 (D. Conn.
2009).
5. As a practical matter, what type of background check reports are covered by FCRA?
FCRA applies to much more than traditional credit reports. Because the definitions of
“consumer report,” “investigative consumer report,” and “consumer reporting agency” are so
broad, FCRA covers almost every kind of report obtained by an employer about a prospective or
current employee from a third-party vendor. For example:


Covered:
o Criminal background check report obtained from a background check
vendor
o Credit report obtained from a credit reporting agency
o Education or employment verification obtained from a background check
vendor



Not covered:
o Criminal background information obtained by the employer directly from
a court or court website
o Bankruptcy information obtained by the employer directly from the
court’s website
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The FCRA’s requirements BEFORE obtaining a background check report
1. What must an employer do before obtaining a background check report for
employment purposes?
Before an employer can obtain a background check report on a current or prospective employee,
it must do two things:


Disclose to the current or prospective employee that the employer may obtain a consumer
report for employment purposes.



Obtain the current or prospective employee’s written authorization for the employer to
obtain a consumer report for employment purposes.

15 U.S.C. § 1681b(b)(2).
2. What are the requirements for the disclosure?
The disclosure must be:


in writing;



clear and conspicuous;



in a document that consists solely of the disclosure that a consumer report may be
obtained for employment purposes; and



provided at any time before the consumer report is requested or procured.

15 U.S.C. § 1681b(b)(2) (A)(i).
3. Can the authorization be combined with the disclosure?
Yes. In fact, the authorization is the only information that can be combined with the disclosure.
15 U.S.C. § 1681b(b)(2)(A)(ii).
4. Has the federal government issued any template disclosure and/or authorization forms
for employers to use?
No. Unfortunately, neither Congress nor any administrative agency has created a template
disclosure, so employers should work with their legal counsel to ensure that their disclosure and
authorization forms are compliant with FCRA.
5. What type of language should be avoided in disclosure forms?


Liability releases, see, e.g., Syed v. M-I, LLC, 853 F.3d 492 (9th Cir.), cert. denied, 138 S.
Ct. 447, 199 L. Ed. 2d 340 (2017); Cunha v. IntelliCheck, LLC, 254 F. Supp. 3d 1124,
1130 (N.D. Cal. 2017);
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Inapplicable state-specific disclosures, see e.g., Lewis v. Sw. Airlines Co., No. 3:16-CV01538-M, 2018 WL 400775, at *3 (N.D. Tex. Jan. 11, 2018);



Unnecessary acknowledgements (e.g., re: at-will employment or non-discrimination),
see, e.g., Lewis, 2018 WL 400775, at *3; and



Anything that is extraneous to the disclosure and authorization.

The FCRA’s requirements AFTER obtaining a background check report
1. What is an adverse action?
Any employment-related decision that adversely affects a current or prospective employee—
such as rescinding a conditional offer, suspensions without pay, denying a promotion or transfer,
or terminating an existing employment relationship—could be considered an “adverse action”
under FCRA. 15 U.S.C. § 1681a(h).
There is some debate about whether a preliminary ineligibility adjudication or decision is itself
an adverse action. Several courts have held that it is not, explaining that employers must be able
to make a preliminary ineligibility adjudication in order to determine whether to take the steps
required to rescind a conditional offer or terminate employment. See, e.g., Reid v. Kroger Co.,
No. 1:16-CV-815, 2018 WL 1327242, at *7 (S.D. Ohio Mar. 15, 2018); Costa v. Family Dollar
Stores of Virginia, Inc., 195 F. Supp. 3d 841, 845 (E.D. Va. 2016); Williams v. First Advantage
LNS Screening Solutions, Inc., 155 F. Supp. 3d 1233 (N.D. Fla. 2015); Ramos v. Genesis
Healthcare, LLC, 141 F. Supp. 3d 341 (E.D. Pa. 2015); Obabueki v. Int’l Bus. Machines Corp.,
145 F. Supp. 2d 371 (S.D.N.Y. 2001), aff’d 319 F.3d 87 (2d Cir. N.Y. 2003), cert. denied, 540
U.S. 940 (2003). However, other courts have held that a preliminary ineligibility adjudication or
decision could be an adverse action. See, e.g., Branch v. Gov’t Employees Ins. Co., 286 F. Supp.
3d 771, 785 (E.D. Va. 2017); Wright v. Lincoln Prop. Co., No. CV 15-3483, 2017 WL 386602,
at *7 (E.D. Pa. Jan. 27, 2017); Culberson II v. The Walt Disney Co., 2018 WL 1341679 (Cal.
Super. Ct. Feb. 9, 2018); Magallon v. Robert Half Int’l, Inc., 311 F.R.D. 625, 637 (D. Or. 2015);
Manuel v. Wells Fargo Bank, Nat. Ass’n, 123 F. Supp. 3d 810, 823 (E.D. Va. 2015); Goode v.
LexisNexis Risk & Info. Analytics Grp., Inc., 848 F. Supp. 2d 532, 538 (E.D. Pa. 2012).
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2. What must an employer do before taking any adverse action against a prospective or
current employee based on the contents of a background check report?
Before an employer can take an adverse action based on the contents of a consumer report, the
employer must provide the individual:


a copy of the consumer report and the Federal Trade Commission’s notice, “A Summary
of Your Rights Under the Fair Credit Reporting Act”; and



a reasonable opportunity to dispute any inaccuracies in the report.

15 U.S.C. §1681b(b)(3).
3. How much time is a reasonable opportunity to dispute any inaccuracies in the report?
Unfortunately, neither Congress nor any administrative agency has clearly established what
amount of time constitutes a reasonable opportunity to dispute any inaccuracies in the report.
There is case law suggesting that five business days will generally suffice, but without definitive
statutory, regulatory, or case law, this is a fact-specific inquiry, and more time may be required
under the circumstances. See Beverly v. Wal-Mart Stores, No. 07-CV-468 (RLW) Settlement
Order (E.D. Va. May 1, 2009) (approving consent decree requiring employer to mail adverse
action notices no earlier than five business days after the mailing of any pre-adverse action
notices); FTC Opinion Letter from Clarke W. Brinckerhoff to Eric J. Weisberg, 1997 WL
33791228 (June 27, 1997) (concluding five business day waiting period was reasonable under
the circumstances).
4. What must an employer do after taking an adverse action against a prospective or
current employee based on the contents of a background check report?
When an employer takes an adverse action based on the contents of a consumer report, the
employer must provide the individual:


notice of the adverse action;



the name, address, and telephone number of the consumer reporting agency which
provided the report;



a statement that the consumer reporting agency did not make the decision and is unable to
provide the individual with the specific reasons for the employer’s decision; and



notice of the individual’s rights to receive a free copy of the report within 60 days and
dispute its contents (at any time) with the consumer reporting agency.

15 U.S.C. § 1681m.
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The FCRA’s requirements for background check reports that are also
investigative consumer reports
1. What must an employer do in order to procure or obtain a background check report
that is an investigative consumer report (i.e., one that involves personal interviews with
individuals or organizations that have personal knowledge of the applicant)?
An employer must clearly and accurately disclose to the applicant that an investigative consumer
report including information as to his or her character, general reputation, personal
characteristics, and mode of living, whichever are applicable, may be made.
2. What are the requirements for the disclosure?
The disclosure must:


be in writing;



include a statement informing the applicant of his or her right to request
o a complete and accurate disclosure of the nature and scope of the investigation
requested (which must be mailed or otherwise delivered to the applicant no later
than five days after the date on which the request was received or the report was
first requested, whichever is the later); and
o the Federal Trade Commission’s notice, “A Summary of Your Rights Under the
Fair Credit Reporting Act;” and



be mailed or otherwise delivered to the applicant no later than three days after the date on
which the report was first requested.

15 U.S.C. § 1681d(a) & (b).
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The FCRA’s exceptions
1. Are there any exceptions to FCRA’s requirements?
Yes. Under FCRA, the definition of consumer report does not include “certain communications
for employee investigations.” 15 U.S.C. § 1681a(y). As such, when an employer procures such
communications, it is subject to far fewer requirements than when it obtains a consumer report.
The communications that fall within the exception are ones made to an employer in connection
with an investigation of:


suspected misconduct relating to employment; or



compliance with Federal, State, or local laws and regulations, the rules of a selfregulatory organization, or any preexisting written policies of the employer.

Additionally, the communication cannot be made for “the purpose of investigating a consumer’s
credit worthiness, credit standing, or credit capacity,” nor can it be shared within anyone other
than the employer, an agent of the employer, a government official or department, a selfregulatory organization with regulatory authority over the activities of the employer or
employee, or as otherwise required by law.
The interpretation of the exception has evolved over the last few years. The District of
Minnesota concluded that the exception applies to background checks conducted pursuant to
statutory requirements. Martin v. First Advantage Background Servs. Corp., No. CIV. 11-3357
MJD/LIB, 2014 WL 1260392, at *6 (D. Minn. Mar. 26, 2014) (holding that the exception
applied to background check report procured to ensure compliance with the SAFE Act). A year
and a half later, the FTC has issued an advisory letter stating that, “we view Section 603(y) as
covering only investigations of current employees, rather than investigations of both current
employees and job applicants.” (Letter from M. Mithal to R. Fliegel (Sept. 8, 2015) (available at
https://www.ftc.gov/system/files/documents/closing_letters/nid/150908chwclosingltr.pdf). And
in the last few years, several courts have concluded that the background check at issue is part of
a routine background check process, not a bona fide “investigation” as required for the exception
to apply. See Banks v. Cent. Refrigerated Servs., Inc., No. 2:16-CV-356-DAK, 2017 WL
1683056, at *10 (D. Utah May 2, 2017); Thomas v. FTS USA, LLC, 312 F.R.D. 407, 422-24
(E.D. Va. 2016); Freckleton v. Target Corp., 81 F. Supp. 3d 473 (D. Md. 2015); Manuel v. Wells
Fargo Bank, Nat. Ass’n, 123 F. Supp. 3d 810, 823 (E.D. Va. 2015); Ramos v. Genesis
Healthcare, LLC, 141 F. Supp. 3d 341, 346 (E.D. Pa. 2015); Newton v. Bank of America, No.
2:14-CV-03714-CBM-MRWx, 2015 WL 10435907, at *4 (C.D. Cal. May 12, 2015).
Courts are still defining the scope of the investigations exemption. However, it is likely that the
investigations exemption would cover a background check of a current employee suspected of
stealing from the company.
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State and Local FCRAs and Similar Laws
1. Are there any Minnesota-specific requirements for procuring and using a background
check report for employment purposes?
Yes.
Minnesota requires that, before an employer obtains a consumer report for employment
purposes, it must provide a written disclosure that is included in or accompanies any written
application (if an application is provided) stating that:


a consumer report may be obtained or caused to be prepared;



the applicant has the right to request a complete and accurate disclosure of the nature and
scope of the report (which must be in writing and must be mailed or delivered to the
individual within five days after the request for the disclosure was received or the
consumer report was requested, whichever date is later); and



the applicant can check a box to receive a copy of the consumer report.

Please note: The Minnesota disclosure must include information that is not required for a FCRA
disclosure, and a FCRA disclosure must be comprised “solely” of the disclosure required by
FCRA, plus the authorization.
Additionally, if the individual requests a copy of the report, the employer must ask the person
preparing the report:


to send a copy to the consumer within 24 hours of providing it to the person requesting
the report;



to include a statement of the consumer’s right to dispute and correct any errors and of the
procedures under the FCRA; and



to not charge the consumer for the report.

Minn. Stat. § 13C.02.
2. Are there any other states or municipalities that have specific requirements for
procuring and using a background check report for employment purposes?
Yes, and more states and municipalities are adopting such requirements each year.
Multijurisdictional employers must be particularly cautious that they are complying with federal
law and the laws of the states and municipalities in which they operate. In particular,
multijurisdictional employers should be aware of:


States and municipalities with FCRA or FCRA-like equivalents, particularly those that
have requirements that are more onerous than FCRA, like California, New York, and
Minnesota; and
9



Municipalities with FCRA-like requirements, such as New York City or Los Angeles,
whose Fair Chance hiring laws establish specific procedures for using criminal history to
make an adverse employment decision, including dispute periods that can be longer than
those required under FCRA.

In short, FCRA is one of, but not the only, statute governing the procedural requirements for
background checks. Specifically, employers must carefully evaluate relevant state and municipal
laws, particularly Fair Chance hiring laws, to ensure they are following all of notice, pre-adverse
action, and adverse action requirements when conducting a background check for employment
purposes.

Title VII of the Civil Rights Act
Title VII of the Civil Rights Act (Title VII) prohibits an employer from failing or refusing to hire
an individual “because of such individual’s race, color, religion, sex, or national origin.” 42
U.S.C. § 2000e-2(a). The EEOC and the courts have interpreted the statute to restrict an
employer’s ability to use an applicant’s criminal history for an adverse employment decision in
certain circumstances. The reasoning in these cases likely applies to credit history as well.
According to the EEOC, under what circumstances may an employer use an employee or
prospective employee’s criminal history as a basis for an adverse employment decision?
The EEOC’s 2012 Guidance identifies two methods by which an employer can show that a
criminal background check policy is job related and consistent with business necessity:


the employer validates its policy by using one of the approaches outlined in the Uniform
Guidelines; or



the employer develops a two-stage screening procedure for evaluating applicants with
criminal records in which it (1) initially examines the nature of the crime; the time
elapsed since the offense, conviction, or completion of the sentence; and the nature of the
job (i.e., the Green factors named after Green v. Mo. Pac. R.R., 549 F.2d 1158 (8th Cir.
1977).), and (2) subsequently provides the applicant with an opportunity to show that the
policy is inapplicable due to mitigating factors.

Under this two-stage screening procedure, the 2012 Guidance requires an employer to allow the
applicant an opportunity to produce evidence of the following mitigating factors:


the applicant was not correctly identified in the criminal record, or the record is otherwise
inaccurate;



the facts or circumstances surrounding the offense or conduct;



the number of offenses of which the individual was convicted;



the applicant’s age at the time of conviction, or release from prison;
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the applicant’s employment performing the same type of work, post-conviction, with the
same or a different employer, with no known incidents of criminal conduct;



the applicant’s employment history before and after the offense or conduct;



the applicant’s rehabilitation efforts;



the applicant’s employment or character references and any other information regarding
fitness for the particular position; and



the applicant’s bonding under a federal, state, or local bonding program.1

State and Local Laws Regulating the Types of Criminal and Credit
History Employers Can Use in a Hiring Decision
1. Are there any Minnesota-specific requirements regarding the types of criminal or
credit history that can be used in the hiring process to make an adverse employment
decision?
Criminal, yes; credit, no.
First, under Minnesota law, an employer cannot inquire into, require disclosure of, or consider an
applicant’s criminal history until (1) the applicant has been selected for an interview, or (2) in the
event there is no interview, the applicant has received a conditional offer of employment. Minn.
Stat. § 364.021(a).
Second, the Minnesota Human Rights Act, like Title VII, prohibits discrimination in
employment based on various protected characteristics, including but not limited to race. Minn.
Stat § 363A.08. The Minnesota Department of Human Rights has indicated that the adverse
impact and job-relatedness inquiries applied to criminal history under Title VII are also
applicable under Minnesota law. See https://mn.gov/mdhr/employers/hiring-andinterviewing/120-arrest-%26-criminal-records.jsp.
2. Are there any other states or municipalities that have specific requirements for
procuring and using a background check report for employment purposes?
Yes, and more states and municipalities are adopting such requirements each year.
Multijurisdictional employers must be particularly cautious that they are complying with federal
law and the laws of the states and municipalities in which they operate. In particular,
multijurisdictional employers should be aware that:


1

Many states and municipalities have “ban-the-box” laws similar to Minnesota’s which
restrict when an employer can inquire about criminal history (i.e., usually not until after
interview or conditional offer). States that have adopted such laws include California,
Connecticut, Hawaii, Illinois, Massachusetts, New Jersey, Oregon, Rhode Island, and

Id.
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Vermont. Municipalities that have adopted such laws include Austin, Chicago, Kansas
City,2 New York City, Portland, Philadelphia, Los Angeles, San Francisco, Seattle and
Spokane.3


Some of these same states and municipalities go even further with their legislation.
Several years ago, “ban-the-box” legislation was the new hot topic and employers had to
grapple with adjusting the timing of their criminal history inquiries. But many states and
municipalities have moved beyond mere “timing” legislation. More and more states and
municipalities are passing Fair Chance hiring laws imposing complex and unique
requirements regarding employers’ use of background checks. These laws vary by
jurisdiction, but they include provisions like requiring specific statements in job
advertisements or solicitations (e.g., San Francisco, Los Angeles); using specific notices
or posters (e.g., Philadelphia, San Francisco); requiring individualized assessments and
the use of specific factors or methods (e.g., New York City, Los Angeles); giving
applicants the right to provide evidence of rehabilitation and/or good conduct (e.g.,
California, New York City); and imposing longer record retention obligations (e.g., Los
Angeles, San Francisco).



Most states and municipalities prohibit the use of expunged or sealed criminal records in
making adverse employment decisions. A large proportion of states and municipalities
also discourage or prohibit inquiry into or reliance on arrests that did not result in
convictions.



There are also a number of states and municipalities that specifically prohibit the use of
certain criminal convictions in making employment decisions, including California,
Hawaii, Massachusetts, New York, Pennsylvania, Wisconsin, New York City,
Philadelphia, San Francisco, and Seattle.



Finally, a number of states and municipalities have adopted laws regulating the use of
credit history in employment decisions, including California, Colorado, Connecticut,
Delaware, Hawaii, Illinois, Maryland, Nevada, Oregon, Vermont, Washington, New
York City, and Chicago.

Additional Resources
Using Consumer Reports: What Employers Need to Know
https://www.ftc.gov/tips-advice/business-center/guidance/using-consumer-reports-whatemployers-need-know
Consideration of Arrest and Conviction Records in Employment Decisions Under Title VII
of the Civil Rights Act of 1964
https://www.eeoc.gov/laws/guidance/arrest_conviction.cfm

2
3

Passed but not effective until June 9, 2018.
Passed but not effective until ), June 14, 2018 (penalties delayed until January 1, 2019).
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Title VII of the Civil Rights Act
Title VII of the Civil Rights Act (Title VII) prohibits an employer from failing or refusing to hire
an individual “because of such individual’s race, color, religion, sex, or national origin.” 42
U.S.C. § 2000e-2(a).
1.

How can an employment screening tool violate Title VII?

An employee screening tool can violate Title VII in one of two ways:


it is used to engage in the disparate treatment of members of a protected class (e.g., a high
school diploma requirement that is applied to African American candidates, but not white
candidates); or



it has a disparate impact on a protected class (e.g., a high school diploma requirement that
screens out African American candidates at a higher rate than white candidates).

42 U.S.C. § 2000e-2
2.

How is disparate impact measured?

Two rules are often applied to assess whether an employee screening tool has a disparate impact
on a protected class:


the Uniform Guidelines on Employee Selection Procedures’ four-fifths rule, which states
that “a selection rate for any race, sex, or ethnic group which is less than four-fifths (or
80%) of the rate for the group with the highest [selection] rate will generally be regarded
by the Federal enforcement agencies as evidence of adverse impact, while a greater than
four-fifths rate will generally not be regarded by Federal enforcement agencies as
evidence of adverse impact.” 29 C.F.R. § 1607.4; and



the courts’ statistical significance rule, which indicates that a disparity is statistically
significant, not the result of chance, and indicative of disparate impact if a statistical
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analysis reveals a “z-score” of two- to three-standard deviations,4 Castaneda v. Partida,
430 U.S. 482, 496 n. 17, (1977); see also Humphries v. Pulaski County Special Sch. Dist.,
580 F.3d 688, 692 (8th Cir. 2009); EEOC v. Dial Corp., 469 F.3d 735, 742 (8th Cir.
2006).
There are significant debates, however, as to the circumstances under which each of these tests
should be applied and the way in which the results, which can be divergent, should be interpreted
(i.e., the four-fifths rule may indicate disparate impact, while the statistical significance rule does
not).
3. Under what circumstances—if any—can an employer use an employment screening tool
that has a disparate impact on a protected class?
An employer cannot use an employee screening tool that has a discriminatory effect unless the
employer can show it is:


related to job performance; and



consistent with business necessity.

42 U.S.C. § 2000e-2(k)(1)(A).
Additionally, even if an employer shows that an employee screening tool is related to job
performance and is consistent with business necessity, the employer will still be prohibited from
using that tool if the EEOC or a private plaintiff can show there was an alternative screening tool
that had:


less disparate impact; and



substantially similar effectiveness.

42 U.S.C. § 2000e-2(k)(1)(A)(ii).
4. How can an employer demonstrate that an employee screening tool is related to job
performance and is consistent with business necessity?
The primary method for showing that an employee screening tool is job-related is through a
validity study, which is generally conducted by an industrial-organizational psychologist who
assesses whether:

4
Standard deviation is a statistic used to measure variance in a distribution, i.e., the difference between the average
(mean) and any given value. If the difference is greater than two standard deviations, then it is “statistically
significant,” meaning that it is unlikely that the observed difference is due to chance. For example, if the difference
between the rejection rate of African Americans and Caucasians based on criminal background checks is two or
more standard deviations, it is unlikely that the difference in rejection rate is due to chance.
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The tool is content-valid, meaning that “the content of the selection procedure is
representative of important aspects of performance on the job for which the candidates
are to be evaluated” (e.g., a typing test for a typist);



The tool is criterion-valid, meaning that there is “empirical data demonstrating that the
selection procedure is predictive of or significantly correlated with important elements of
job performance” (e.g., a test for executives that measures leadership ability); and/or



The tool is construct-valid, meaning that there is “data showing that the procedure
measures the degree to which candidates have identifiable characteristics which have
been determined to be important in successful performance in the job for which the
candidates are to be evaluated” (e.g., a math test that has been shown to be a good
measure of quantitative skills, which are needed for a financial position).

29 C.F.R. § 1607.5.
5. What type of records—if any—must an employer maintain regarding the impact of
employee screening tools on protected classes and the validity of those tools?
Employers must maintain and have available for inspection information that will disclose the
impact that employment screening tools have on employment opportunities by ethnicity, race,
and sex. 29 C.F.R. § 1607.4(A). If applications are made in person, an employer may maintain
a log or applicant flow chart based on visual observation, the personal knowledge of the
employer, or self-identification. Adoption of Questions and Answers to Clarify and Provide a
Common Interpretation of the Uniform Guidelines on Employee Selection Procedures, 44 Fed.
Reg. 11996, 11998 (1979). If applications are not made in person and the applicants are not
personally known to the employer, self-identification may be the only option available. Id.
When a self-identification form is used, the employer should advise the applicant that
identification by race, sex and national origin is sought, not for employment decisions, but for
record-keeping in compliance with federal law. Id.
Employers must also maintain evidence of validity for employment screening tools that have an
adverse impact. 29 C.F.R. § 1607.4(A)(3) & (B)-(D). For all studies, this includes:


When and where the study was conducted.



A description of the selection procedure, how it is used, and the results by race, sex, and
ethnic group.



How the job was analyzed or reviewed and what information was obtained from this job
analysis or review.



The evidence demonstrating that the selection procedure is related to the job. The nature
of this evidence varies, depending upon the strategy used.



What alternative selection procedures and alternative methods of using the selection
procedure were studied and the results of this study.
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The name, address and telephone number of a contact person who can provide further
information about the study.

Id.
The following additional information is required for each type of validity study:


Content Validity Study
o The content of the job, as identified from the job analysis.
o The content of the selection procedure.
o The evidence demonstrating that the content of the selection procedure is a
representative sample of the content of the job.



Criterion Validity Study
o A description of the criterion measures of job performance, how and why they
were selected, and how they were used to evaluate employees.
o A description of the sample used in the study, how it was selected, and the size of
each race, sex, or ethnic group in it.
o A description of the statistical methods used to determine whether scores on the
selection procedure are related to scores on the criterion measures of job
performance, and the, results of these statistical calculations.



Construct Validity Study
o A definition of the construct, and how it relates to other constructs in the
psychological literature.
o The evidence that the selection procedure measures the construct.
o The evidence showing that the measure of the construct is related to work
behaviors which involve the construct.

Id.
There are simplified record-keeping requirements for employers with 100 employees or less. 29
C.F.R. § 1607.4(A)(1).
6. What happens if an employer fails to maintain such records?
The EEOC can draw an “adverse inference” that the employee screening tool had a disparate
impact on one or more protected classes. 29 C.F.R. § 1607.4(D).

State Statutes
Numerous states—including Minnesota—have adopted anti-discrimination statutes whose
provisions are identical or analogous to Title VII. As such, state law—as well as federal law—
may regulate employment screening processes. Additionally, many states—including
Minnesota—have adopted statutes regulating specific types of employment screening
practices—such as background checks.
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Additional Resources
EEOC Fact Sheet on Employment Tests and Procedures (last modified 2010)
https://www.eeoc.gov/policy/docs/factemploymentprocedures.html
The Uniform Guidelines on Employee Selection Procedures (1978)
https://www.gpo.gov/fdsys/pkg/CFR-2014-title29-vol4/xml/CFR-2014-title29-vol4part1607.xml


The Uniform Guidelines on Employee Selection Procedures is a uniform set of principles
adopted by the Equal Employment Opportunity Commission, the Civil Service
Commission, the Department of Labor, and the Department of Justice “to provide a
framework for determining the proper use of tests and other selection procedures,”
including the method for conducting validity studies in the event an employee selection
procedure results in adverse impact. 29 C.F.R. § 1607.1.

Questions and Answers To Clarify and Provide a Common Interpretation of the Uniform
Guidelines on Employee Selection Procedures (1979)
https://www.eeoc.gov/policy/docs/qanda_clarify_procedures.html
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MAKING CREDIBILITY DETERMINATIONS
The Equal Employment Opportunity Commission’s (EEOC) guidance on conducting investigation directs employers,
or those who are investigating on behalf on employers, to make credibility determinations when there are
“conflicting versions of relevant events.” (Equal Employment Opportunity Commission’s Enforcement Guidance;
Vicarious Employer Liability for Supervisor Harassment,1990.)Further discussion in the Guidelines make
abundantly clear that simply surrendering to a result of “he said, she said, and therefore we don’t know.” Is an
unacceptable conclusion to draw without first rigorously analyzing the conflicting versions of facts, the qualities of
the statements, and assessing the likelihood of one version being more or less believable than the other . This calls
for a fundamental understanding of the mechanics of assessing credibility and the ability to make nuanced, but
significant observations.
It is important to open a discussion of credibility issues by acknowledging that most investigations do not involve
one party who is baldly lying and one who is telling the entire truth. Rather, each person comes to an investigation
with their own particular perspective colored by their world view, history and experiences. To expect that each
investigation will conclude with a confirmation of one version and a complete dismissal of another is to minimize
the complexities and nuances of human behavior and conflict. An employee who, in good faith, reports that they
have been subjected to ongoing, subtle bias based on their race or ethnicity, may be correct; however the
behavior might be so subtle as to fail to rise to a level that the alleged offenders can be held accountable. An
employee may believe they have done nothing wrong because their behavior is largely inadvertent or habitual, as
the individual who has been leering at women unpunished for two decades. Two versions of events may differ
broadly because of the assumptions a witness has made, or information they have acquired before or since the
incident. While the term “truth” and “the facts” are used throughout this chapter, the reader should be mindful
that these terms do not imply that an individual whose statement is later contradicted or recalibrated by evidence
is necessarily engaged in intentional falsehoods.

SECTION 1: WHO IS TELLING THE TRUTH?
Workplace investigations are frequently characterized by strong emotions including fear, anger, anxiety and
frustration. Particularly in matters of harassment, discrimination or bullying, the investigative interview might be
the very first time the complainant has explained the totality of their their experiences; for the accused, they may
linger on the fear that each word they speak might result in serious consequences, either just or unjust. Because
investigators must assess the credibility of parties and witnesses, understanding how this emotional component
might affect the veracity of information is the first step in making credibility determinations.
When a human being is suffering with pain, either physical or psychic, we are wired to communicate in a manner
that will get the attention of someone who can provide assistance. In the event of physical pain, we might scream;
in a sustained crisis, we use words and vocalizations that will convey our emotional reality to others. This is why an
investigator needs to understand that a distressed interviewee often initially explains their circumstances in a
manner that is likely to be exaggerated. To do this, the interviewee may magnify facts that are favorable to them,
omit items that might be mitigating, exaggerate the frequency or intensity of events or overstate the impact of
certain interactions. This occurs because reflexively, the interviewee is seeking to ensure that the interviewer
hears the interviewees side, not an objective recitation of the facts as an objective party might parse them. Thus,
an interviewee might say “(The respondent) did this so many times, I can’t even count them. It was the most
horrible thing I have ever experienced.” Interviewers should recognize this for what it is and neither attempt to
moderate the statement (“The most horrible thing? Really?”) or try to force the interviewee to “stick to the facts”
1
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by pressing for details. Rather, in the first telling, it is appropriate for the interviewer to demonstrate empathy by
naming the emotion underlying the statement (“I am sorry things have been so hard for you.” “I can see that you
are angry.”) The validation serves to let the interviewee know that you have recognized their level of distress and
allows them to relax the hyperbole that may accompany high levels of emotionality. Only after this emotional
validation should the interviewer begin scanning for credibility. This is why it is a best practice to allow a
distressed individual to first tell their story without interruption before attempting to ascertain facts. From a
credibility perspective, changing exaggerated overstatements in the first telling to credible facts in the second
should be expected and not presumed to be a general indication of an interviewee’s credibility.
KEY POINT: There are three stages to individual’s recounting events or situations; “my side,” or the most self‐
serving version, “the facts,” or what they can remember doing, seeing, hearing or saying and “the truth,” the
elements that they ignored and omitted in the first two recitations.
In many investigations, interviewees have very different perspectives on things, and it is not unusual to have
several parties describe the same event differently, particularly if it involves interpreting nonverbal behavior. One
witness may report that someone “stomped out of the room,” while another witness reports that the person
exited without any notable display of emotion. A third might say the person left the room and “seemed to be in a
hurry.” These variations in interpretation are not a matter of truth or lying, but represent the diversity of human
experience and the context in which behavior is viewed. For investigative purposes, the important question is
whether the person is reporting a reasonable understanding of what they saw or whether they are an unreliable
witness due to bias, disturbance or other factors.
On occasion, we are not dealing with variance in perspective, but falsehoods. People lie. They lie for a variety of
reasons and in a variety of ways. One study tells us that 48 percent of American workers admitted that they had
engaged in one or more unethical and /or illegal action during the past year. (Study: Work Pressures Prompt
Unethical Acts, Risk Management, 44:9 p.6 1997.) Among the most common transgressions were lying to a
supervisor or subordinate, deceiving customers, covering up incidents, taking credit for a colleague’s ideas and
abusing or lying about sick days.
There is no good way to reliably detect liars, and investigators who believe they can “spot a liar” need to proceed
with a good deal of caution. The research on lie‐spotting is not terribly encouraging. The “lie detector” is not
foolproof. There is no expert or machine that can definitively spot a lie. People who claim to have expertise in this
area do no better than those who claim they do not, who in turn do no better than random selection. The only
people who show a higher level of consistency in detecting lies are people with a specific type of aphasia that
blocks comprehension of speech. This is thought to be because there are subtle changes in people’s faces
between when they are sincerely expressing something and attempting to replicate something. These changes,
called “micro changes” by some, involve slight alterations in facial expression that last less than a quarter second.
Even when watching on video and having been trained to spot these changes, it is a rare person who becomes
truly adept at spotting them in the face of someone they are not familiar with.
We often think ourselves better at lie spotting than we are – because we subscribe to stereotypes or
misperceptions. In a study that asked more than 2,000 people from nearly 60 countries “How can you tell when
people are lying?” the number one answer was the same in every country – they avert their gaze. The problem
with this, however, is that it is simply not correlated with lying. Liars do not shift around or touch their faces or
clear their throats any more than truth tellers.
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KEY POINT: There is no reliable way to tell if someone is lying based solely on their response to interview
questions. Looking to the right or left, clearing of the throat, speaking more slowly is only statistically helpful
and NOT helpful when observing a single individual.
Falsehoods come in a variety of forms, simple denial, omissions, minimization and fabrication. Additionally, liars
range from occasional and unskilled to habitual or pathological. Healthy skepticism, a commitment to drill down
to detail, asking for multiple recitations of events and asking probing questions are a fundamental requirement to
discern falsehoods. The following section addresses the mechanics of credibility assessment..

SECTION TWO: CREDIBILITY ASSESSMENTS,
The Equal Employment Opportunity Commission’s (EEOC) guidance on conducting investigations in cases of
harassment and discrimination states that credibility assessments are necessary when there are “conflicting
versions of relevant events.”
The credibility assessment mechanics recommended in this chapter suppose a staged approach to investigative
interviewing; beginning with the aforementioned rapport‐building and baselining, allowing a relatively
uninterrupted narrative, analytic questioning and only then, after the story has been told, beginning the process of
testing and, if appropriate, challenging credibility (Sepler, Finding the Facts: What Every Workplace Investigator
Needs to Know, Ventana, 2008 pp 29‐48)
Credibility Assessments have several components; analytical factors, baselining, responses to credibility testing,
inherent plausibility or implausibility and corroborative evidence:

2.1 ANALYTIC FACTORS
When considering differing versions of events that cannot be explained by differences in perspective, vantage
point or context, several factors should be considered;








Does any witness have an apparent motive to lie? This could be an underlying relationship that creates a
conflict of interest, it could be a fear of job loss or discipline or it could be protecting someone.
Conversely, does anyone provide information against what appears to be their own interests; for
instance, does a witness admit to their own wrongdoing or refute the statement of a close friend?
Do any of the witnesses have a known history of falsehoods? It can generally be assumed that when
multiple witnesses characterize someone as untruthful or a liar, that there is likely a shred of truth to their
characterization.
o While statements such as “don’t bother asking her, she will just lie to you,” are significant when
it comes to fact witnesses beware of concerted efforts to reduce the credibility of a complainant
through suggestions the complainant is thin skinned or untruthful. Similarly, allies of a
complainant might attempt to impugn the veracity of a respondent in order to bolster the
complainant’s version. Thus, rather than just taking the statements at face value, the interviewer
should ask for specific examples of falsehoods or irrational conduct, and particularly examples
relevant to the matter under investigation.
Has any witness attempted to play games with words and context? Responding to simple questions by
parsing the interviewer’s words (i.e. “Were you in your office?” “What do you mean by in?,”) is a form of
evasion and deflection, and should be considered as such.
Have there been similar concerns raised about the accused in the past? Repeated similar claims by
different parties should give weight to the complainant’s version of events.
3
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Does one version of events simply make more sense, and fall in line with the rest of the narrative?
Consider the flow of events reported to have taken place before and since the alleged incidents.
o As with all matters, the investigator should distinguish an analysis of the plausibility of a specific
statement from whether the witnesses statement conforms to the investigators own
preconceived view of what might have happened. Confirmation bias is the tendency to search
for, remember, or interpret information in a way that confirms one's beliefs or hypotheses
(Nickerson, Raymond S. "Confirmation Bias: A Ubiquitous Phenomenon in Many Guises". Review
of General Psychology 2 (2): 175–220 (June 1998).) One way to control for this type of bias is to
very literally, take a break. Whether it is a five minute break or a break for a meal, walking away
from the interview and asking oneself what one might be missing, or reviewing the story from
notes, can provide a fresh perspective and disrupt the tendency to fit a statement into one’s own
hypothesis.
Have all statements been consistent, within reason?
Does the behavior described fit within plausibility given context, the culture of the organization (as far as
it can be discerned) and the circumstances being described? For instance, in a public works investigation
in an inner city, a witness who insisted he had never heard profanity on the job was viewed to be less
credible than one who said, “…yeah, we swear a lot, but never at anyone…”

PRACTICE TIP: Make notes about credibility observations and other mental impressions separately from
interview notes. Credibility observations can be noted contemporaneously or immediately following the
interview, and can be used to memorialize your thoughts and subjective impressions. Do not draw
conclusions in these notes.

2.2 BASELINING FOR FALSEHOODS
The only way to know if someone is being untruthful by simply observing them is by observing the same person
telling the truth. Because it is essential during interviews to build rapport, interviews afford a natural opportunity
to baseline an individual by asking them questions to which they can respond comfortably and honestly. These
questions might be about work history, the tasks they do on a daily basis, their relationships to others in the
workplace, or something as simple as their favorite sports team or vacation spot. Asking questions that you know
the answer to allows you to test how the person volunteers truthful information. For instance, if they tell you that
they live in a nearby suburb, you might say, “What is the name of that terrific restaurant right off the highway?” as
they respond, you have the opportunity to see the person retrieving information easily and truthfully. Does the
person change their body posture when doing this? Do they answer quickly or slowly? Do they have a lot of fillers
in their speech, or are they succinct? Do they have a particular pitch to their voice?
One technique for base lining is to ask a series of questions that require increasing levels of discernment from the
interviewee. For instance, you might ask “What is the part of your job that you most enjoy?” If they were to
respond by saying “sales,” you might then ask “What part of a sales call is the most important?” Then follow up by
asking “What techniques have been most successful for you in sales?” As you are asking for more complex
information, you should be able to note the eye movement and body language the subject uses as he or she scan
for memory or information and respond truthfully. These observations provide, very literally, the baseline to later
observe the subject when you are asking fact questions. Is there a change in their demeanor or vocal tone in
response to a specific question? Does their body movement change? Have they slowed down or speeded up,
used more precise language or verbal fillers (“um,” “er,” “well…”) or started to insert verbal insulation (i.e. “at this
point in time,” “to the best of my recollection”?) A change from the baseline does not, in and of itself, ensure that
you are spotting a lie, but it does contribute to a fuller assessment of whether an individual was or was not
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credible. Changes from baseline behavior likely reflect stress, which could be indicative of falsehood. It is worth
noting here that baselining applies to the response to a specific line of questioning, and not to the general
demeanor of a witness.
Behavior most inclined to go “off the baseline includes”










Change in speed of response.
Change in vocal tone.
Increased hesitations, fillers or uncharacteristic pauses.
Change in degree of directness, ie a change to passive voice.
Changing the subject or answering questions not asked, when this has not been the pattern before the
subject matter arose.
Flushing or sweating.
Changing eye contact.
Increased or decreased body movement.
Change in emotional tenor.

Key Point: Building rapport with interview subjects, while a proper antecedent to an effective interview, is also
critical for building one of the most potent source of truth detection. For both reasons, hurtling immediately
into fact questions (“let’s just get to the bottom of it,”) is less effective than finding ways to create a distinct,
introductory portion of the interview.
A) DEALING WITH CHANGES FROM THE BASELINE
The importance of baseline observations was discussed in the prior section. Once an interviewer has made
observations of significant deviations from baseline behavior, they should test to see if they can recreate that shift
from the baseline. For instance, if, when asking an interviewee about whether someone had witnessed a
particular event, the interviewee became notably stiller than at any other time, hesitated to answer, and then
asked the interviewer to repeat the question, the interviewer could move on from the subject to determine
whether baseline behavior was restored, and if so, to then return to the subject of questioning to observe whether
the change occurs again.
While it is sufficient to note a change in behavior from the baseline for purposes of examining credibility, it is also
appropriate to provide feedback to an interviewee about your observation. This can be as simple as pointing out
that you note they seem “nervous” or “upset” about a topic, or might take the form of a statement and question
such as, “Wow, that question seemed to really unnerve you. What is that about?” or “I notice you’ve been really
direct and succinct in answering my questions, and now you seem all over the board. What’s going on?” It is up to
each interviewer to determine how far they wish to press their observation. For instance, if the individual denies
any change in their behavior, the interviewer can test for additional behavior changes, provide feedback on what
they have observed, ask for an explanation or begin the subject matter afresh to assess consistency and detail
orientation.
Practice Tip: Baseline changes are most often “spottable” in unskilled liars; thus, baseline “tells” are frequently
indicative of omissions or false denials (“I didn’t see anything.”) Sometimes the best way to present this to an
interviewee is to say, “Sometimes when I see reactions like yours, it’s because someone knows they left
something out of what they’ve told me. Is there anything you’d like to add to you answers in order to be fully
truthful?”
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B) RESPONSE TO CREDIBILITY CHALLENGES

Using techniques to challenge the veracity of a witness should be reserved until all fact questions have been asked
and answered. Even a mild challenge can begin to erode the fragile trust built by an interviewer careful rapport
building and listening. Further, using aggressive techniques to attempt to bully an individual into an admission
nearly never work and create new problems for the employer. An employee who believes they have been treated
unfairly is inclined to become less engaged and productive. Nevertheless, there are a number of circumstances in
which challenging the credibility of a complainant is essential, both to observe their reaction to the challenge and
to determine whether their version of events or description of their own behavior alters following the challenge.
1. THE ERASER METHOD
The simplest type of credibility challenge is the “eraser” method. This method is most useful when a witness has
contradicted their own statements, their version of events has altered over time, or they have changed subtle
details of the narrative. It is a very low risk challenge to suggest that the interviewer themselves might have erred
or misheard something. In essence, by doing this you are giving the interviewee “an eraser,” or an opportunity to
correct a detail without “leaving a black mark” on their reputation. The interviewer might say, for instance,
“Perhaps it is my mistake, but I thought that earlier, you said you did not have lunch that day. Now it seems you
did have lunch. Can you help me understand what happened?” The eraser technique is most effective when you
are dealing with one or two discreet contradictions, but not if you suspect a pattern of repeated falsehoods. In
this instance, the reply of the interviewee was to pause a moment, then appear to have a “lightbulb” moment, and
then to say, “Oh, well I had lunch, but at my desk, and what I meant earlier was that I did not go to lunch as I
usually do.” A follow up probe about what the circumstances were that kept the person from going to lunch
actually proved quite fruitful, and the interviewee’s cooperation was not compromised. When giving a witness the
opportunity to “erase,” or gracefully alter or recant a previous statement, the response may be as straightforward
as the one described above, or might evoke a denial that the statement was ever made (despite its being carefully
documented in contemporaneous notes,) or result in the witness dissembling. Each of these would be a worthy
shred of observation to include in one’s assessment of witness credibility.
2. CHALLENGING WITH ALTERNATE VERSIONS OF EVENTS
In the case of witnesses providing different versions of events, it is appropriate and necessary to allow each
interviewee to respond to the fact that others have described events differently than they have. In the simplest
construction, you will have two versions of events that conflict. Each interviewee should be allowed to respond to
the discrepancies by being told what they are and then asked whether the alternate version might have some
truth to it. It is useful to precede the challenge with a “norming statement,” such as “research on eyewitness
testimony suggests that people are not always reliable about what they saw. I want to tell you what another
individual said that is different from your version of events, and ask you think about whether there might be some
accuracy in their version.” Once again, watching their reaction to the differing versions is as important as listening
to their response. If the witness states the other person is lying, it is always appropriate to inquire as to the likely
motive of the other person.
In an interview with multiple witnesses, using numbers strengthens the value of challenging with alternative
versions. If one person’s version differs substantially from several others, it is important to quantify the question
about differences in perspective. This will lead to statements like, “I have spoken to five people who indicate they
saw you look at the complainant in what each described an obviously sexual way, yet you deny it. Have you got
any explanation for why all of them would independently report seeing that?” Again, watching the reaction is as
important as listening to the response.
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3. CHALLENGING WITH REPUTATIONAL OR PATTERN / PRACTICE INFORMATION
There are times when, over the course of an investigation, interviewers hear repeated assertions about the
truthfulness or propensities of an individual, most often the complainant or respondent. These may be flattering
or unflattering, but to the degree they may affect the credibility of the individual, they should be shared. If several
witnesses have indicated that someone has had a reputation for filing false complaints, for behaving badly, for
being lewd or for being very conservative, it is best to check those observations with those whose credibility could
be affected. For instance, in a case in which a respondent in an alleged racially‐hostile misconduct matter states
that the complainant made inappropriate racial comments themselves, observations by others that they had never
seen the individual do so becomes material. Similarly, the person who is thought to be untruthful by many needs
to be told that several witnesses suggested that they were a bit fast and loose with the truth, and to ask for their
reaction. This is both appropriate for purposes of procedural fairness (if someone has been characterized in a way
that negatively affects their credibility they should have an opportunity to respond,) it also allows for the
opportunity to gauge the interviewees reaction to the characterization of others by either defending their
statement, retracting it, or modifying it.
Practice Tip: A certain percentage of employees are “skilled liars,” who lie frequently. These are not
pathological liars, as they know the difference between the truth and a lie, but they lie often enough to have
gained some fluency in falsehoods. If multiple witnesses report to you that someone has a reputation for lying,
it should be seen as fairly probable this is true, but it cannot be assumed that the responses to your questions
will be lies – only that you need to test the veracity of the individual carefully and confront them with the
characterization that they are a frequent teller of falsehoods.
4. CONFRONTATION REGARDING DEMEANOR AND INTERVIEWER OBSERVATION
It is surprisingly rare to interview a witness or party who is transparently attempting to undermine an investigation
by playing games with context, baiting the investigator or behaving in an intimidating manner towards the
investigator, but it does indeed occur. Some examples might include the interviewee who responds to the
question, “How long have you worked here?” by asking what the interviewer means by the word worked, to the
executive who suggests the investigator had better be “very, very, careful” about their conclusions,to the
individual who answers every question, even simple ones with “I don’t remember.” the investigator can but does
not need, to confront the individual with the behavior for purposes of analyzing credibility. The operationally
important consideration is whether such a confrontation will be productive. The individual who yells at the
investigator that they never yell or the aggressive individual describing themselves as “timid” might modify their
behavior in the moment if they are told that their behavior in the interview seems to contradict their, but it is
unclear whether this is a necessary or fruitful exercise. Simply put, the interviewer has made the observation and
should include it in their credibility assessment; there is little or nothing that a confrontation will provide in the
way of confirmation or refutation. On the other hand, if someone is being evasive or intentionally oblique in their
responses, a confrontation might be worthwhile; telling an individual that obfuscation, in your opinion, is often
attributable to a desire to avoid the truth might bring about a greater degree of cooperation. These
confrontations are “relationship busting,” so should be reserved for the final part of an interview (in the latter
example, of course, if greater cooperation results, the interview might recommence.)
Practice Tip: There is no value in attempting to bully someone into an admission or to tell an individual that you
think they are being untruthful. If this is what you think, it should be noted with other subjective impressions.
Admissions most often come as a result of detailed questioning, providing an opportunity to respond to
inconsistencies or evidence, and a gradual uncovering of the inevitable truth.
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5. CONFRONTATION WITH EXCULPATORY EVIDENCE
There are times when individuals are permitted to tell their version of events while the investigator is in the
possession of evidence that appears to partially or fully contradict what the witness is saying. Only after the
witness has presented their version of events and the investigator has elicited details should the evidence be
produced. In each case, the witness should be given an opportunity to respond directly to the authenticity and
relevance of the evidence, and allowed to revise their statement.

C. CORROBORATION AND THE WEIGHT OF EVIDENCE
In the “he said, she said” world of employment investigations, it is a rarity, albeit a pleasing rarity, to find a
“smoking gun,” such as physical or photographic evidence that makes a particular version of events indisputable.
Yet there are many other sources and strengths of corroboration that investigators should consider. Investigators
should keep in mind that the standard for employment investigation is the preponderance of evidence, sometimes
referred to as “a feather weight” on one side or the other.
Corroboration is evidence that confirms or supports a statement, theory, or finding. It includes eyewitnesses (or
audio witnesses,) contemporaneous reports, evidence and pattern/practice information.
1. S TRONG CORROBORATION :
This includes physical evidence or impartial or uninvolved witnesses providing similar observations or experiences,
such as eyewitnesses, surveillance tapes, e‐mails, or spreadsheets supporting fully one version of events. It is
essential that every effort is made to determine if there is any manner in which to attain this type of
corroboration, even if it is partial (for instance, phone records showing that a call was made at a particular date or
time, card swipes corroborating location, purchase receipts with date and time to demonstrate location)
2. CONTEMPORANEOUS CORROBORATION
This includes contemporaneous reports to neutral or uninvolved individuals, contemporaneous documentation
transmitted to an organizational representative or other credible third party, or a single impartial or uninvolved
witness providing similar observations or experiences. Conversations with managers about concerns, letters
written to compliance organizations, even reports to therapists that coincide with the timing and nature of events
as they were reported give credence to a particular version of events. While calendars, journals, and diaries are
strong evidence to examine, it is essential that these be obtained as soon as the investigator is aware that they
exist. The investigator wants to assure that the witness had no opportunity to alter or even create such evidence
in the interim between learning of it and physically inspecting it. At times, a complainant will tell you that they
reported the incident to those outside the workplace; at other times, spouses, friends or others outside the
workplace can provide an “alibi” to an accused. These circumstances provide an opportunity to shatter the “he
said, she said” stalemate, but only when managed appropriately. The manner of collecting that evidence is key.
2 A . COLLECTING C ONTEMPORANEOUS CORROBORATION EVIDENCE
If a witness states that they reported an incident immediately to a friend, family member or other non‐coworker,
this can be considered as corroboration; however the neutrality of the third party is obviously a potential problem.
Thus, as soon as an investigator is told of this contemporaneous report, they should seek permission from the
witness to immediately contact the person or people to whom it was reported and interview that person prior to
the witness having any opportunity to brief them. The interview should be detailed enough that it can rule out the
kind of superficial preparation they might have been given. Additionally, cell phone bills or other sources of
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corroboration regarding the time and date of the call will strengthen the investigators ability to rely on this
corroborative evidence.
3. “R ULE OUT “ EVIDENCE
This is actual evidence resolving two conflicting versions of the same event or conclusively ruling out the
possibility that something transpired as it was described. It might include photographic or technological evidence
that someone was not in the workplace at a time they were alleged to misbehave, or corporate records that show
an individual was in attendance at a meeting during the time of the alleged bad behavior.

SECTION 3: THE WRITTEN CREDIBILITY ANALYSIS
A “statement matrix” can be a helpful tool in analyzing credibility, particularly when the investigation has stretched
over more than a few days and many witnesses and events are involved. Creating a matrix noting each witness’
version of each event in question can assist in determining both quantitative and qualitative factors; the
proportion of witnesses whose accounts agree, in whole or in part and the differences in detail or nuance between
varying versions of events. In certain instances, a written chronology can also be helpful in parsing out
contradictions in timing or sequence. Should the generation of these preparatory documents generate new
uncertainties, it is essential that the investigator follow up with relevant witnesses in order to attain full clarity.
There is no fixed format for credibility analyses. The following are provided as illustrative samples of different
types of credibility analysis.

SAMPLE WRITTEN CREDIBILITY ANALYSIS: BULLYING
In each witness interview, I explained to the witness that a complaint had been made about language and behavior
that might have been intimidating or bullying. I explained that intimidation and bullying were not just obnoxious
or rude behavior, but behavior that could interfere with someone’s ability to do their job or create fearfulness. I
asked if they had observed such conduct in the workplace, and each replied affirmatively. When I asked whose
behavior had met that standard, Jim Smith was named unanimously. Although many of those witnesses also
provided mitigating testimony about Smith’s leadership, this unanimity cannot be ignored. Smith’s conduct is
widely recognized to be far more aggressive, explicit and domineering than the average worker at Acme Corp.
Three individuals reported specific incidents involving Smith’s temper rising. Specific behavior attributed to Smith
were flailing his arm, raising his voice, getting physically close to the target of his anger and a reddened of the face.
During my interview with Smith, I noted his quick intensity as he recalled things that made him angry, and
observed him lean into me and vigorously jab his finger towards me to make a point. He stated more than three
times “I just get so angry,” and even asked lightheartedly “Do you think I need anger management?” This conduct
supports the observations of those complaining and describing Smith’s demeanor as physically charged; it was
clear that in the presence of real anger, that these gestures could easily become intimidating and threatening.
Of a more subtle nature is the consistent report by two witnesses that both Smith and Miller became angry when
staff would not adequately “cover up” for Miller’s unusual behavior. Both Miller and Smith agreed that they may
have used that term, but they disagreed on what expectations that term communicated. That both women
holding the support position reported this raises legitimate concerns about the latitude Miller and Smith take with
their roles, and the degree to which they expect complicity from their staff.
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It must be noted in this matter that the complainant herself faces mild credibility issues; witnesses describe the
conflict between her and Smith as more of a give‐and‐take combativeness than unilateral intimidation by Smith. .
Nevertheless, the same witnesses who made the observations about the interplay between Smith and the
complainant concurred that Smith’s behavior rose to a substantially higher and more aggressive level than did the
complainant’s.
Witness E was a key witness in this matter. While Witness E is experiencing performance challenges, and while
your Human Resources Director directly states that she believes there are credibility problems with Witness E, the
incidents Witness E described to this investigator were corroborated by contemporaneous reports and largely
admitted to by Smith. Her additional allegations, not included in this report, cannot be evaluated at this time.

SAMPLE WRITTEN CREDIBILITY ANALYSIS: ALLEGED RACE DISCRIMINATION
Several observations about credibility are relevant in this matter. Perhaps the most important one is that there
was a high volume of consistent testimony as well as independent corroboration of Johnson’s poor level of self‐
assessment. Johnson’s assertion that he was the “top candidate” for a high level network position is not credible;
Johnson had been provided consistent and direct written and verbal feedback about deficits in his technical
abilities. He was and is on a Performance Improvement Plan in his current position, which is far less demanding
than the position he had applied for. Perhaps most important in recognizing a lack of clear self‐assessment was
Johnson’s statement to this investigator that his feedback ratings on the Hay Group Emotional Competence
Inventory had been both performance related and “outstanding” from everyone but his direct supervisor, are
simply misguided. In fact the Inventory, which measures factors entirely unrelated to job performance, reflects
Johnson’s overrating of himself in comparison to all others on multiple dimensions, suggests a substantial lack of
insight into his own deficits and competence. On all but two clusters, Johnson rated himself far higher than any
other raters did, and the rankings from all raters resulted in few clusters that were at a target level. While this is a
limited inventory, it does paint a picture of a substantial difference in the manner Johnson views himself than
others do.
As to statements Johnson attributed to Cooper, it must be said that Cooper appeared rather horrified at the
remarks he had allegedly made about Johnson. Cooper appeared genuinely empathetic towards Johnson, and his
admission of negligence in properly supervising Johnson in the face of Johnson’s health issues appears to support
someone who more felt sorry for than felt ill will towards Johnson. His denial of those statements, as well as his
version of the conversation that took place between him and Morrow regarding the “top candidate,” appears to
be credible.
As Cooper was credible in absolutely denying certain statements, and those denials are in direct conflict with
Cooper’s statements, the corollary is that it appears Johnson fabricated certain statements Cooper allegedly made
to him and others about his race.

SAMPLE WRITTEN CREDIBILITY ANALYSIS: ALLEGED SEXUAL HARASSMENT AND RETALIATION
(PARTIAL)
To put a fine point on the credibility observations in this investigation, both Robinson and Morrison have credibility
challenges. Robinson’s emailed communications and several disingenuous descriptions of events demonstrate his
loose boundaries in a relationship that was both professional and personal. The constant communication with
Morrison, even on her days off, his need for communication with her, and his sometimes childish displays of
emotional and social neediness, as well as inappropriate discussion with Robinson regarding the details of several
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workplace investigations suggest a lack of clarity on professional boundaries and a propensity to dissemble when
asked to account for his own interpersonal behavior. What distinctly does not come across is any personal animus
towards Morrison. Even when made aware of all of her allegations, Robinson consistently touted Morrison’s stellar
qualities and her potential. He minimized the impact of Morrison’s expressions of anger and frustration when
criticized or offended, although the descriptions of the conduct seemed extreme (yelling and screaming.) Robinson
clearly supported Morrison, described her as his right hand person, and was, according to witnesses, adamant that
people go to her for answers, and not end run to him. When he did get involved in several projects at the CEO’s
behest, there is no evidence he at any time offered Morrison up as a sacrificial lamb or was critical of her, her
performance or her potential to the CEO.
Morrison has two characteristics that create credibility issues; one is what seems to be a deflection of responsibility
for any interactions which did not go particularly well (saying that Robinson “persuaded” her to share her sexual
history with employees, encouraging Robinson to come to the international conference despite reportedly having
concerns about his conduct, and overstating her performance on the compensation plan), and the second is what
appears to be a somewhat distorted view of her own position and the kind of coaching, feedback and
accountability that goes with performance at a high level of a traditional corporate organization (when asked if she
had a developmental plan, she became highly defensive and stated she did not. When I suggested that such plans
were typical for corporate leaders, she stated she did not need one. When it was noted she had been selected as a
high potential executive, she stated she believed it was a “target on her back.)
Finally, it is curious, but not unheard of for an employee to wait several years before complaining of unwelcome
behavior, and it is also rare for an executive to wait two years to retaliate for rejection of purported advances.
What makes this matter difficult to evaluate is that the reported retaliation appears to be behavior that was
legitimately intended to help Morrison, and coincides with Morrison’s responsibilities expanding to a level where
some coaching, feedback, and occasional intervention by one’s superiors is both inevitable and valuable, but
Morrison alleges was harmful in its delivery and effect.

SAMPLE WRITTEN CREDIBILITY ANALYSIS: NON COOPERATIVE RESPONDENT
The complainant was calm, professional, measured and believable in her statements. Her description of Sullivan’s
nonverbal as well as verbal conduct provide for a credible report of a single offensive incident, without magnifying
or inflating the conduct to attempt to make it appear more serious or explicit than it was.
Each witness, as well as those participating in the initial retention meeting described the complainant as highly
respected, highly professional and having a strong record of dealing with adversity well. Her report is found to be
highly credible. The report is further supported by her immediate contemporary complaint to Winston, and the
observation of one witness who observed that he observed the complainant reacting emotionally to a comment by
Sullivan in the place and time she had described the incident occurring.
Unfortunately, this investigator does not know if Mr. Sullivan would admit to or deny this statement, and no
conclusions can be made about his credibility. Sullivan was given fair opportunities to participate in this
investigation and was alerted that final conclusions would be drawn with or without his perspective. Absent a
denial or alternative version of events, there is no basis to refute the accuracy of the complainant’s description of
the incident.
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SAMPLE WRITTEN CREDIBILITY ANALYSIS: ALLEGED SEXUAL ASSAULT/HARASSMENT (PARTIAL)
When describing the incident that allegedly occurred in Jarvis’ car, the complainant reported that while driving,
Jarvis reached behind her and pulled her head to his crotch area, where he pressed her face against his exposed
penis. Pressed to describe the details, she recalled that the lower half of her body remained fully on her seat and
the upper part of her body being “in his lap.” Both Jarvis and the complainant reported that Jarvis did not at any
time park the car during the alleged incident or during the duration of the trip between sites. The complainant
recalls that Jarvis stopped the vehicle several times for what she assumed to be stop signs or traffic signals, and
states she had been concerned that someone would see what was happening in the car. Upon inspection, Jarvis’
vehicle is a late model sports car with bucket seats and a prominent console between seats, including a manual
transmission, or stick shift. A photograph and diagram with measurements is attached as Exhibit A. The
investigator attempted to accomplish the approximate posture of the complainant during the alleged act and
found that without putting both knees on the floor and turning around, it was impossible to replicate the posture.
The complainant is roughly the same physical size as the investigator.
Based upon the above, the complainant’s description of being pulled into Jarvis’ lap without her leaving her seat is
virtually impossible, as the console and stick shift would pose a significant obstacle. Furthermore, since the
complainant indicates they continued to drive within city limits, but she did not report, when asked details about
Jarvis’ activity and demeanor, that Jarvis used his free hand to shift the car’s transmission at any time during the
incident she claims lasted from ten to twenty minutes, the complainant’s version of events is not plausible. Asked
about the apparent improbability of her physical description, the complainant insists that the event happened in
Jarvis’ car as picture, and states that she must have “forgotten about the stick shift.” When shown a picture of the
interior of the car and asked to refer to the picture in explaining what happened, the complainant shrugged and
became distressed, saying to the investigator, “well, I guess no one is going to believe me.” While it is clear that
the complainant’s distress is real, her version of events in this instance is not found to be credible based on the
physical layout of the vehicle.

SECTION FOUR: INDETERMINATE CREDIBILITY
While investigators have reasonable latitude to make choices as to whether or not their impressions and
observations are sufficiently clear to lead to credibility assessments, so too can they determine that credibility
determinations cannot be made. There simply are times where the interaction between interviewee and
interviewer is not conducive to such observations, as well as situations in which all parties have similar motives to
be honest or to lie. In some cases, an investigator might find all of the witnesses unbelievable or all of them
equally credible. Saying so is not a failure on the part of the investigator or an investigation. Rather, it is
consistent with the duty of an investigator to make findings based upon the weight of the evidence, rather than
forcing equally balanced evidence to bias findings in one way or another.
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I.

INTRODUCTION

The Immigration Reform and Control Act (“IRCA”) went into effect on November
6, 1986. For more than thirty years now, employers have been required to verify – through
the preparation of form I-9 – that each new hire has authorization to work in the United States.
Employers who fail to comply with the I-9 requirements are subject to substantial civil fines
and even potential criminal liability. But potential liability for violations of IRCA goes far
beyond fines for failing to complete the I-9 form completely or on time. The Immigrant and
Employee Rights (IER) section of the U.S. Justice Department (formerly known as the Office
of Special Counsel for Immigration-Related Unfair Employment Practices) in addition to
seeking back pay and reinstatement has levied fines into the hundreds of thousands of dollars
on employers who discriminate against foreign workers or who – often inadvertently – take
actions during the I-9 process which violate IRCA.
E-Verify is an online verification system which combines the databases of the Social
Security Administration and the Department of Homeland Security, to further “vet” the bona
fides of the documentation provided by a new hire. Certain federal contractors are required to
use the on-line E-Verify system to further ensure that their employees are work authorized. A
growing number of States are also requiring employers to use the federal E-Verify system.
Some companies require their subcontractors to participate in E-Verify as a condition of doing
business. The use of E-Verify can give rise to independent investigations by the IER for alleged
“document abuse”, subjecting employers to liability for large civil fines.
Restrictive quotas for years have impacted the ability of U.S. employers to employ
foreign nationals on the H-1B professional work visa. The “Buy American and Hire American”
Executive Order (“BAHA”) issued in April 2017 set goals to reduce illegal immigration, detect
and prevent fraud in the immigration process, and protect jobs for U.S. workers. BAHA has
resulted in a higher level of scrutiny of temporary work visa petitions, which seems to have
created a “chilling effect” on U.S. employers seeking H-1B professional work visas. As a part
of the efforts to protect jobs for U.S. workers, DHS has announced its intention to terminate the
work authorization program for H-4 spouses. The DACA program is ending, as is TPS for
several countries. Those seeking issuance of visas at U.S. Consulates around the world are
experiencing longer wait times due to cases being placed in “administrative processing.”
II.

UNDOCUMENTED WORKERS

Under the U.S. immigration laws, an individual who is not a U.S. citizen or national,
or a U.S. permanent resident (green card holder) cannot visit or reside in the U.S. without
permission. Similarly, such individual cannot work in the U.S. without permission. As a
general rule, all individuals who are not U.S. citizens/nationals or U.S. permanent residents are
required to have work visas or work cards in order to work in the United States.
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A significant root cause of illegal immigration into the U.S. is the unavailability
of work visas for individuals who do not work in professional-level jobs requiring a college
degree. With the exception of individuals transferred here from abroad by their foreign
employer, certain trainees or seasonal workers, and athletes and entertainers and other persons
of distinction (“extraordinary ability” aliens), work visas are not granted to those lacking a
college degree or equivalent and who work in jobs which do not require a college degree.
As a result, persons from other countries wanting to work in the U.S. on a year-round
basis in such fields as food service, housekeeping, construction, landscaping, manufacturing
and the like generally cannot obtain work visas under the current law.
The Pew Hispanic Center has estimated that there are at least 10 million undocumented
men and women (“illegal immigrants”) currently in the U.S., who in turn are parents to 1.6
million undocumented children and over 3 million children who are U.S. citizens by virtue of
their birth in this country. The Department of Homeland Security estimates that over 65% of
these undocumented persons have lived in the United States for 10 years or more.
Although many undocumented persons crossed the border “without inspection,” others
entered with valid visas (such as visitor visas or student visas) and simply “over stayed.”
The Trump Administration has stated its intention to be vigorous in putting
undocumented persons into removal (deportation) proceedings.
III.

CURRENT WORKPLACE ENFORCEMENT EFFORTS – ICE
AUDITS

Immigration and Customs Enforcement (ICE), the enforcement arm of the U.S.
Department of Homeland Security, since late 2009 has issued I-9 audit notices to thousands
of businesses. Fiscal years 2015 and 2016 each saw a record number of audits, with ICE
collecting millions of dollars in fines from employers. Although the number of audits
declined in 2017, the Trump Administration has indicated that it intends to step up worksite
enforcement efforts.
An ICE audit begins with a “Notice of Inspection” (NOI). In an I-9 audit, the
employer is typically requested to submit its I-9s, payroll records, payroll tax filings
(“941s”), information on related companies, and prior Social Security no-match letters, so
that ICE can determine whether the employer is in compliance with federal employment
eligibility verification laws. Typically, an employer is given only three business days in
which to turn over its documents to ICE.
A finding of noncompliance can lead to fines and, in the case of “pattern or
practice” violations, criminal penalties or debarment from federal contracts. Accordingly,
companies should consider completing an internal audit of their I-9s, to be prepared in the
event of an ICE audit.
At the conclusion of each audit, employers are given a list of workers with
“suspect” documents or other “discrepancies.” Unless the workers choose to challenge the
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finding (and provide additional documentation of their identity and immigration status to
ICE to verify), their employment must be terminated within 10 days.
Thus a company can emerge from an ICE audit without fines (if its I-9s are in good
order), but still “lose” a portion of its workforce if those individuals were determined to be
“undocumented” (not authorized to work in the U.S.).
IV.

DOCUMENT FRAUD/IDENTITY THEFT

The two documents most frequently presented by new hires to complete the 1-9 process
are a driver’s license (identity document) and Social Security card (work authorization
document). Bogus Social Security cards are easily obtained in the United States. Millions of
undocumented workers provide such documents at the time of hire, while others engage in
identity theft or “sharing.”
Under the federal REAL ID law (put in place after “9/11”), States were required to
tighten up the procedures for issuing drivers’ licenses, requiring applicants (both for new
licenses and renewals) to document that they have a lawful immigration status in the U.S. So
while it used to be easy for undocumented persons (illegal aliens) to obtain real drivers’
licenses, this is no longer the case.
USCIS has made it clear that employers are not held to a standard of determining
the authenticity of documents such as Social Security cards or green cards, unless these appear
fraudulent on their face. Employers who reject valid documents can be fined for “document
abuse” violations under IRCA.
V.

MONITORING OF E-VERIFY USAGE BY THE IER

Employers who require new hires to present specific documents (for example asking
permanent residents to show their green cards) are subject to fines (and to backpay awards
if the job offer was withdrawn). The IER actively monitors employers’ E-Verify usage, and
may conduct an investigation if an employer has a larger percentage of “List A” documents
used in its E-Verify cases than would typically be anticipated on average. Asking for
specific documents in the I-9 process can lead to fines for “document abuse” under IRCA.
Fines range from $179 to $1790 per violation. Civil penalties exceeding $100,000 are not
uncommon.
VI.

EMPLOYEES PRESENTING “NEW” IDENTITIES

Although it has long been recommended that employers be very cautious in
accepting a “new” identity from a current employee whose name has appeared on a Social
Security Administration “no match” letter, after the implementation of the “Deferred
Action” Program (DACA), the federal government encouraged employers to accept such
documentation from DACA recipients. Employers may have in place an “honesty policy”
which specifies that any falsification in the hiring process is grounds for immediate
termination. Although employers can certainly enforce that policy, this must be done in a
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uniform manner, to avoid potential liability. Asking U.S. permanent residents to show
documentation for authorization when their green cards are expiring is also a “document
abuse” violation.
If the employee has provided a new name, or a new date of birth, or a new Social
Security number, a new I-9 form should be prepared and kept with the I-9 form completed
at the time of hire. An E-Verify case would also be submitted if the employer participates
in E-Verify.
VII.

EXPANDING
GROUNDS
OF
CONSTRUCTIVE KNOWLEDGE
DISCRIMINATION

EMPLOYER
LIABILITY
-AND IMMIGRATION STATUS

The Department of Homeland Security has made it clear that it is focusing on employer
good faith and “constructive knowledge” in evaluating potential violations of IRCA’s
prohibition of “continuing to employ” unauthorized workers. In a “Worksite Enforcement
Advisory” issued in February 2008, which is still the most recent such Advisory available, DHS
provided guidance to employers on current ICE worksite enforcement. The Advisory
specifically acknowledged the significant problem with bogus Social Security cards and gave
employers “things to look for” as part of 1-9 compliance.
The “Advisory” also makes it clear that employers should follow up on “no-match”
letters. (“Check with your employee to verify the information given to you is correct.
Verify any corrections with SSA. Encourage the employee to resolve the issue with SSA
and ensure any corrections are valid by checking again with SSA.”)
Examples of information resulting in constructive knowledge to the employer
include a third-party payroll system reporting that an employee name and Social Security
number do not match, or an individual providing documentation from the IRS regarding
unpaid taxes on wages earned at a company, when that individual has never worked at that
company.
An appropriate response would be to inform the employee that an issue has arisen
with his immigration status/work authorization and give the employee a reasonable amount
of time to provide additional documentation. Again, the employer should not require the
employee to provide a particular document; the choice of which document to present is
solely the employee’s (as it is with I-9s).
The IER has also provided guidance with respect to several types of “third party”
information which could give rise to a duty to inquire further on the part of employers.
Although the guidance clearly states that receipt of a “no match” letter in and of itself would
not necessarily give an employer “constructive knowledge,” employers were urged to do
appropriate follow up if they receive information raising questions about an employee’s
status from such sources as a background check, an identity theft-related inquiry, or a health
care provider which provides services to employees pursuant to an employer-sponsored
health plan.
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VIII. RECENT DEVELOPMENTS UNDER THE TRUMP ADMINISTRATION
Through Executive Orders and other initiatives there have been significant changes
in recent months not only in immigration enforcement but also the adjudicative process
itself. As noted above, the Administration has also taken steps to cut back on work
authorization provided on certain humanitarian-based programs such as DACA and TPS.
Under the “Buy American, Hire American” Executive Order 13788, which was
issued on April 18, 2017, the Department of Homeland Security was directed to implement
policies to prevent displacement of U.S. workers by foreign nationals. BAHA’s stated
purpose in this regard is to create higher wages and employment rates for U.S. workers. The
interests of U.S. workers are to be protected by strictly enforcing the laws governing the
entry of foreign workers. DHS was directed to put in place standards to ensure that H-1B
visas were approved only for the “most-skilled” and “highest-paid” workers, although those
parameters are nowhere in the statute or regulations.
An example of the significant change in adjudicatory approaches by USCIS is
reflected in policy guidance issued on March 31, 2017 on the eligibility of Computer
Programmer positions for H-1B visas. In the body of the guidance, USCIS advised that
“entry-level” Computer Programmer positions would generally not qualify for the H-1B
because the USDOL’s Occupational Outlook Handbook (OOH) states that an individual
with only an Associate’s Degree could enter that particular occupation. Even more
noteworthy, in a footnote, that guidance directed USCIS officers adjudicating H-1B
petitions to consider whether a position for which an employer is paying a Level I (entrylevel) wage would qualify for the H-1B, stating that payment of such a wage “will likely
contradict a claim that the proffered position is particularly complex, specialized, or unique
compared to other positions within the same occupation.”
Prior to the issuance of this guidance, payment of a Level I wage top a worker had
not been problematic for H-1B employers. Many foreign workers sponsored for their initial
H-1B visas are in fact recent graduates working in entry-level positions. Practitioners
reported a huge surge in the percentage of H-1B petitions for which Requests for Evidence
(“RFEs”) were issued during 2017, on this as well as other issues.
USCIS in recent years has also been challenging whether positions for which an
individual can qualify through a number of alternative Bachelor’s Degree programs (i.e.,
different majors) qualify for the H-1B. Relying on a regulatory definition that “specialty
occupations” (occupations qualifying for the H-1B professional work visa) are those which
require knowledge typically obtained through coursework leading to a Bachelor’s Degree
or higher “in a specific specialty,” USCIS has denied H-1Bs for occupations such as
Financial Analyst. As a basis for such rejection, USICS points to the OOH’s statement that
one can prepare for entry into that occupation with degrees in Accounting, Finance,
Economics, Mathematics, or Statistics.
On November 20, 2017, USICS issued a policy memorandum restricting the TN
work visa classification under NAFTA for “Economists.” In the past, a number of
occupations related to economics, such as those filled by financial analysts and marketing
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research analysts were recognized as qualifying for the TN visa under the Economist
occupation category. Today only those jobs focused on a narrow range of economic analysis
will qualify.
The Administrative Site Visit and Verification Program (ASVVP) has been directed
to increase its number of annual site visits (workplace visits) to ensure compliance of both
employers and employees holding H and L visas. On February 22, 2018, USCIS issued yet
another policy memorandum, this time imposing more onerous evidentiary requirements
for H-1B petitions for “third-party worksites.”
The Foreign Affairs Manual (FAM) has been revised to specifically allow consular
officers (those who issue visas at U.S. Consulates and Embassies abroad) to consider the
“Buy American, Hire American” goals in the visa issuance process. In other words, these
consular officers can consider whether those seeking visas might be displacing U.S.
workers. Including applying for E work visas at U.S. Consulates and Embassies are
routinely being asked to explain why a U.S. worker could not do their jobs.
Beginning in February of 2015, certain H-4 spouses of H-1B visa holders were
permitted to apply for work authorization. The general rule has long been that H-4 spouses
of H-1B workers had permission to live in the United States but not to work. The H-4 EAD
rule was designed to address the situation in which workers and their families under the
current per-country green card quotas must “wait in line” for many years (with some having
to wait more than a decade) to get their green cards. The government has reported that more
than 100,000 EADs have been issued as of late June of 2017. The stated reason for bringing
the H-4 EAD program to an end is to comply with BAHA, to better protect jobs for U.S.
workers.
The Immigrant & Employee Rights Division of the U.S. Justice Department has
been instructed to focus more efforts to ensure that H-1B and L-1 visa holders do not
displace U.S. workers, and that U.S. workers have not been “ignored or unfairly
disadvantaged” in the hiring process.
A number of countries previously designated for the Temporary Protected Status
(TPS) program are ending. TPS is a humanitarian program designed to permit nationals of
certain countries facing natural disasters, civil wars, or other serious conditions, to remain
in the United States with permission to work. When the Trump Administration began its
work in January of 2017, there were ten countries which had TPS designations: El Salvador,
Haiti, Honduras, Nepal, Nicaragua, Somalia, South Sudan, Sudan, Syria, and Yemen. Since
January of 2017, that Administration has announce the coming termination on the TPS
program for El Salvador, Haiti, Nicaragua, and Sudan, and has indicated that it is
considering terminating TPS for Honduras as well. Many TPS recipients have not only been
living but have been working in the United States for many years. By way of example, the
government estimates that most of the more than one quarter of one million individuals
from El Salvador with the TPS have been in the U.S. for at least 20 years.
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USCIS has announced that it is no longer giving any “deference” to prior visa
adjudications. In other words, the fact that a particular employee has been previously
approved for a certain work visa type with the same employer in the past, for the same job,
is to carry no weight at all in the adjudicative process for an extension petition.
On September 5, 2017, the Trump Administration announced an end to the Deferred
Action for Childhood Arrivals (DACA) program put in place by the Obama Administration
in 2012. A group of affected immigrants as well as the States of New York, Massachusetts,
Washington, Colorado, Connecticut, Delaware, Hawaii, Illinois, Iowa, New Mexico, North
Carolina, Oregon, Pennsylvania, Rhode Island, Vermont, and Virginia as well as the District
of Colombia, brought suit challenging the rescission of the DACA program. The legal
theories included allegations that the termination of the program targeted Hispanics, in
violation of the Constitution’s equal protection clause, as well as substantive Administrative
Procedure Act claims, alleging that the termination of DACA was “arbitrary, capricious, an
abuse of discretion or otherwise not in accordance with law.” In that suit, a federal district
court judge for the Eastern District of New York entered a preliminary injunction against
the repeal of the DACA program. At issue is protection from deportation and continuing
work authorization for more than 800,000 young immigrants who came to the U.S. as
children. The September 2017 announcement by the Trump Administration rescinded the
program with an effective date of March 5, 2018, but a number of federal court injunctions
in this and other cases have kept the program temporarily alive.
In recent decades, USCIS has waved the requirement of a personal interview in most
employment-based green card applicants. Such interviews are now required in all
employment-based green card application cases, which is leading to an increase in overall
green card processing times.
Homeland Security Investigations (HSI), which is part of ICE, has announced that
it may quadruple the number of worksite enforcement (IRCA compliance) actions it carries
out in 2018. ICE has announced its implementation of a “comprehensive worksite
enforcement strategy.” Under that strategy, it has been announced that “HSI prioritizes
violators who abuse and exploit their workers, aid in the smuggling or trafficking of their
alien workforce into the U.S., create false identity documents or facilitate document fraud
or create an entire business model using an unauthorized workforce.” We are seeing the
disappearance of several types of work authorizations, including DACA and TPS.
Plans have also been announced to consider bringing to a close the two-year STEM
extension of OPT EAD work cards which was put in place in March of 2016 under the
Obama administration.
In recent years, practitioners have also seen a significant growth in USCIS
adjudication backlogs/processing times. USCIS reported that as of the end of Fiscal Year
2017, it had 5.6 million applications and petitions pending. Processing time delays can result
in hardships ranging from job loss to an inability to travel internationally for family
emergencies. Of particular note here are long-pending applications for employment
authorization documents (EADs). On January 17, 2017, in conjunction with an
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announcement of “automatic extensions” for a number of categories of EADs, USCIS
eliminated a long-standing regulatory requirement that it adjudicate I-765 EAD applications
within 90 days. Those categories not eligible for the automatic extensions including DACA,
H-4 spouses, and E and L spouses.
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I.

2016-17 Term – Decided Cases

McLane Co. v. EEOC, 137 S. Ct. 1159 (2017)
TOPIC:
McLane involves the standard of appellate review of decisions involving the enforcement
of subpoenas issued by the Equal Employment Opportunity Commission (“EEOC”).
FACTS:
Damiana Ochoa worked for McLane, a supply-chain services company, in a physically
demanding job at a distribution center. In 2007, Ochoa took three months of maternity leave.
McLane had a policy that those returning from medical leave must undergo and pass a physical
evaluation before returning. Ochoa failed that physical three times, and was fired as a result.
Ochoa filed a charge of gender discrimination with the EEOC. As part of the agency’s
investigation, the EEOC served McLane with a subpoena seeking employee names, Social
Security numbers, addresses, and phone numbers. McLane declined to provide this information.
The EEOC then brought its own charge of age discrimination against McLane, and requested by
subpoena nationwide information that McLane also refused to provide. The EEOC then filed two
federal district court lawsuits to enforce its subpoenas, one arising out of Ochoa’s gender
discrimination charge and the other arising out of the EEOC’s age discrimination charge.
PROCEDURAL HISTORY:
The district court judge declined to enforce the subpoenas, finding the information
irrelevant. The United States Court of Appeals for the Ninth Circuit reversed, concluding the
district court had erred in finding the information irrelevant. While doing so, the Ninth Circuit
questioned why de novo review of the district court was the appropriate standard of review of the
district court’s decisions. The United States Supreme Court reviewed the case to resolve a circuit
court split on the proper standard of review of subpoena enforcement decisions.
OPINION:
In an opinion by Justice Sotomayor, the Supreme Court ruled in favor of McLane, holding
that the standard of review for subpoena enforcement decisions is the abuse of discretion standard,
not de novo review. The Court first looked to the history of appellate practice, and concluded that
courts have uniformly applied an abuse of discretion review standard to NLRB subpoenas from
before Title VII was enacted. Apart from the Ninth Circuit, courts have utilized this abuse of
discretion review standard.
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The Court also looked at who would be in the best position to determine relevance and
balance interests, noting this is the kind of fact-intensive inquiry that district courts routinely make
as opposed to the application of broad principles involved at the appellate level. This abuse of
discretion standard would free up appellate courts from having to reweigh evidence and reconsider
facts that had been assessed once already. The Court then dismissed any concern about double
deference, where the court of appeals defers to the district court that defers to the EEOC. District
courts are not to defer to the EEOC’s determination of relevance, but should make their own
decision, cognizant of the agency’s broad authority to seek and obtain evidence. Appellate courts,
on the other hand, should apply a more deferential abuse of discretion standard in reviewing the
district court’s determinations.
IMPACT: This case ultimately gives the EEOC but primarily the district courts greater
power in enforcing or not enforcing EEOC subpoenas, and appellate courts less power to review
and/or reverse the EEOC’s and district courts’ enforcement decisions. This might be good or bad,
depending upon your perspective and the makeup of the applicable courts involved.
NLRB v. SW General, Inc., 137 S. Ct. 929 (2017)
TOPIC:
This is a technical case, but the outcome impacts a large number of cases before the
National Labor Relations Board (“NLRB”). It involves the authority of the NLRB acting General
Counsel to issue complaints.
FACTS AND RULING:
The Supreme Court addressed whether NLRB acting General Counsel Lafe Solomon had
the authority to issue a complaint against an employer allegedly committing unfair labor practices
if he could not legally perform the duties of acting General Counsel once the President nominated
him to fill that vacancy (because of a technical requirement of the Federal Vacancies Reform Act,
or FVRA). The D.C. Circuit had vacated the Board’s unfair labor practices charge because it ruled
that the FVRA made Solomon ineligible to serve on an “acting” basis once the President nominated
him to fill the vacancy permanently. The broader implication of this ruling was that any complaint
brought by Lafe Solomon suffered this defect and recipients of these complaints could have them
dismissed for this same technical reason.
The FVRA prohibits certain persons from serving as acting officers of executive positions
that require Presidential appointment and Senate confirmation (known as PAS) if the President has
nominated them to fill the vacant office permanently. The technical question in this case was
whether this prohibition applies only to “first assistants”, those who automatically assume acting
duties (i.e., next in command), or whether this prohibition also applies to PAS officers and senior
employees who serve as acting officers at the President’s behest. After engaging in a statutory
construction analysis, the Court ruled 7-2 that the FVRA prohibition applies to all three classes of
government officials that the FVRA authorizes to become acting officers, which necessarily
included Lafe Solomon.
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IMPACT:
The significance for labor law, of course, is what happens to the numerous other cases in
which Solomon was involved, or the effect of the current General Counsel’s “notices of
ratification,” short notices by the NLRB that the current General Counsel, not susceptible to attack
on the same ground as Solomon, affirms Solomon’s actions.
Advocate Health Care Network v. Stapleton, 137 S. Ct. 1421 (2017)
Dignity Health v. Rollins
Saint Peter’s Healthcare Sys. v. Kaplan
TOPIC:
These three cases were consolidated. ERISA, which regulates pension plans among other
things, generally obligates private sponsors, including nonprofits, to comply with reporting,
vesting, funding, and other rules designed to ensure plan solvency and protect plan participants.
ERISA has an exception from these requirements for plans maintained by an organization whose
principal purpose is to fund or administer a benefit plan for employees of churches and their
affiliates. 29 U.S.C. §§ 1002(33)(a) & 1002(33)(C)(i). The federal agencies administering ERISA
have read the statute to mean that plans maintained by a church are exempt even if the plan was
originally established by a non-church entity and this case addresses that reading of the statute.
OPINION:
This case involved three nonprofits that run hospitals and established their pension plans
prior to any church affiliation. Groups of employees and former employees of the hospital
networks disagreed with the government’s interpretation and argued that the hospitals were not
exempt from the ERISA requirements because the exemption applies only to those plans that are
established or initiated by a church, even if a church later became involved and maintained the
plan.
The Court sided with the government’s interpretation, concluding that Congress wanted to
ensure that all groups associated with church activities would receive comparable treatment under
ERISA. In a concurring opinion, Justice Sotomayor was troubled by the numerous employees
who work for organizations that look and operate like secular businesses might be denied ERISA’s
protections.
Goodyear Tire & Rubber Co. v. Haage, 137 S. Ct. 1178 (2017)
TOPIC AND FACTS:
This sanctions case has relevance to litigators in general. This case arose in the context of
a consumer products liability lawsuit brought against the tire manufacturer Goodyear, alleging that
its defective tires caused their motor home to flip over on the highway. After the parties entered
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into settlement, the federal district court imposed sanctions against the manufacturer and its
counsel. The manufacturer and its counsel appealed. The Ninth Circuit affirmed.
OPINION:
The Supreme Court reversed. The Court first noted that courts have a certain degree of
inherent authority to manage their own affairs and dispose of litigation. That inherent authority
includes the ability to fashion an appropriate sanction for conduct that abuses judicial process. An
award of attorneys’ fees is one appropriate sanction, instructing a party that has acted in bad faith
to reimburse legal fees and costs incurred by the other side.
A sanctions order under a federal court’s inherent power to manage its own affairs, when
imposed pursuant to civil procedures, must be compensatory rather than punitive in nature. When
a federal court, upon entering an attorney fees award under its inherent power to manage its own
affairs, also levels a separate penalty as punishment for the sanctioned party’s misbehavior, it
needs to provide procedural guarantees applicable in criminal cases, such as a “beyond a
reasonable doubt” standard of proof, and when those criminal-type protections are missing, a
court’s shifting of fees is limited to reimbursing the victim.
A federal court’s sanction of a litigant for bad-faith conduct counts as compensatory, as
required for the award to be made under the court’s inherent authority, only if it is calibrated to
the damages caused by the bad-faith acts on which it is based, and a fee award is so calibrated if
it covers the legal bills that the litigation abuse occasioned, but if an award extends further than
that, to fees that would have been incurred without the misconduct, then it crosses the boundary
from compensation to punishment.
IMPACT:
I guess this is good news for litigants who engage in sanctionable behavior. The courts
will limit those sanctions to actual harm caused. Judges are allowed significant discretion,
however, and so my guess is the angry ones will err on the high side of the compensation spectrum.
Perry v. Merit Sys. Protection Bd., 137 S. Ct. 1975 (2017)
TOPIC:
This is a public sector employment case involving a federal employee’s discrimination
claim. Under the Civil Service Reform Act of 1978 (“CSRA”), the Merit Systems Protection
Board (“MSPB”) has the power to review certain serious personnel actions against federal
employees. If an employee asserts rights under only the CSRA, MSPB decisions are subject to
judicial review only in the Federal Circuit. 5 U.S.C. § 7703(b)(1). If the employee invokes only
federal antidiscrimination law, the proper forum for judicial review is federal district court.
Kloeckner v. Solis, 568 U.S. 41, 46 (2012). This lawsuit involves an employee who challenged
a serious adverse employment action and claimed the action was due to a discriminatory bias,
deemed a “mixed case.”
FACTS:
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The plaintiff in this case, Anthony Perry, brought such a mixed case. Perry received a
notice of termination from the U.S. Census Bureau for attendance problems. Perry and the Bureau
then reached a settlement in which Perry agreed to a 30-day suspension and then early retirement.
The settlement also required Perry to dismiss discrimination claims he had brought separately at
the EEOC.
PROCEDURAL HISTORY:
After retiring, Perry appealed his suspension and retirement to the MSPB, alleging several
types of discrimination as well as retaliation. Perry attempted to avoid the settlement by claiming
it was coerced, but an MSPB administrative law judge rejected that argument and dismissed the
case because the retirement was therefore deemed voluntary and the MSPB does not have
jurisdiction over voluntary actions. The MSPB affirmed, agreeing with its lack of jurisdiction.
Perry sought judicial review at the D.C. Circuit, which transferred the case to the Federal
Circuit. Kloeckner did not require the review occur in federal district court, according to the D.C.
Circuit, because it involved a dismissal based upon procedural grounds, not jurisdictional grounds.
OPINION:
The Supreme Court held that the proper review forum when the MSPB dismisses a case
on jurisdictional grounds is district court. The Government argued that employees must split their
mixed claims, appealing MSPB nonappealability rulings to the Federal Circuit while appealing
their discrimination claims to district court. Perry argued, and the Supreme Court agreed, that the
district court alone can resolve the entire complaint.
The Court followed Kloeckner’s clear rule that mixed cases “shall be filed in district
court.” As long as the employee makes a nonfrivolous claim of discrimination, the district court
has jurisdiction even if such claim is “mixed” and involves a challenge to the personnel action on
other grounds. Among other things, this serves the CSRA objective of creating an integrated
system of review instead of parallel litigation involving the same agency action. Justices Gorsuch
and Thomas dissented.
IMPACT: This case provides clarity to litigants regarding how to traverse the procedural
and jurisdictional requirements of the CSRA.
Kindred Nursing Centers Ltd. Partnership v. Clark, 581 U.S. (2017)
TOPIC:
This case involves an arbitration agreement that a Kentucky nursing home required
residents to sign as a condition of providing nursing home services.
FACTS AND PROCEDURAL HISTORY:
Two separate families brought wrongful death lawsuits against the nursing home in court,
and the nursing home sought to enforce the arbitration agreements. The Kentucky Supreme Court
found the arbitration agreements invalid because the agreements were actually signed by relatives
of the residents who had a power of attorney to manage the residents’ affairs, and the powers of
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attorney did not specifically entitle the representatives to enter into an arbitration agreement.
OPINION:
The Supreme Court reversed. The Court held that the clear statement that the Kentucky
Supreme Court required violates the Federal Arbitration Act by singling out arbitration agreements
for disfavored treatment. The FAA makes arbitration agreements “valid, irrevocable, and
enforceable, save upon such grounds as exist at law or in equity for the revocation of any contract.
9 U.S.C. § 2. This “savings clause” establishes an equal-treatment principle: a court may
invalidate an arbitration agreement based upon “generally applicable contract defenses” but not
on legal rules that “apply only to arbitration or that derive their meaning from the fact that an
agreement to arbitrate is at issue.” The FAA thus preempts any state rule that discriminates on its
face against arbitration or that covertly accomplishes the same objective by disfavoring contracts
that have the defining features of arbitration agreements.
The Kentucky Supreme Court's clear-statement rule failed to put arbitration agreements on
an equal plane with other contracts. By requiring an explicit statement before an agent can
relinquish her principal's right to go to court and receive a jury trial, the court did exactly what the
Supreme Court has barred: adopt a legal rule hinging on the primary characteristic of an arbitration
agreement. Justice Thomas dissented. His view is that the FAA does not apply to state court
proceedings.
IMPACT:
This application of the FAA’s equal treatment principle has direct application to
employment law. This principle may prevent many state efforts to regulate how employment
arbitration agreements are formed and enforced. As Justice Kagan’s opinion notes, state courts
are not precluded from regulating such agreements, but the rule must “in fact” apply generally
instead of singling out arbitration.
Trinity Lutheran Church of Columbia, Inc. v. Comer, 137 S. Ct. 2012 (2017)
TOPIC:
This case involves the constitutional implications of religious organizations seeking
government funding for programs that are available to non-religions organizations, e.g., money
for playgrounds.
FACTS:
A child learning center operating under the auspices of a church in Missouri sought to
replace the pea gravel portion of its playground with a pour-in-place rubber surface by
participating in Missouri’s Scrap Tire Program. The program offers reimbursement grants to
qualifying nonprofits that install surfaces made from recycled tires. But the state agency running
the program has a policy of denying grants to any applicant owned or controlled by a church, sect
or religious entity.
PROCEDURAL HISTORY:
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The Trinity learning center argued the agency’s policy violated its first amendment rights
to the free exercise of religion. The district court and Eight Circuit agreed, holding that while the
first amendment prohibits restrictions on the exercise of religious practices, it does not require the
state to provide an affirmative benefit to a church.
OPINION:
Although the Court issued five separate opinions in its ruling, it did hold that disqualifying
the learning center from the tire scrap program violated its first amendment rights. Justice Roberts
wrote the majority opinion, characterizing Missouri’s policy as one that singles out religious
entities for disfavored treatment, thereby imposing a penalty on the free exercise of religion.
Missouri failed to advance a state interest compelling enough to burden the learning center’s right
to free exercise.
IMPACT:
Again, the principles of this case could have significance in the employment law context.
For example, will employers or employees have the right not to comply with Title VII because of
a sincerely held religious belief that women who have children should not work outside the home?
Or what about an employer who seeks a religious exercise exemption from providing full
healthcare coverage for women because of sincerely held religious beliefs about female
contraception coverage? Or what about the employee working in a pharmacy who refuses to fill
a prescription for contraceptives and is fired for insubordination?
II.

2017-2018 Term – Decided Cases

Digital Realty Trust, Inc. v. Somers, 138 S. Ct. 767 (2018)
TOPIC:
This case analyzes the scope of the whistleblower anti-retaliation provision of the DoddFrank Wall Street Reform and Consumer Protection Act (“Dodd-Frank”). It is a unanimous
decision with the opinion from Justice Ginsburg.
FACTS:
In response to a variety of incidents of corporate fraud, Congress passed the SarbanesOxley Act of 2002 (“Sarbanes-Oxley”) and the Dodd-Frank Act in 2010. Both acts protect
whistleblowers from retaliation, but have key differences. Sarbanes-Oxley applies to all
employees who report misconduct to the Securities and Exchange Commission (“SEC” or
“Commission”), any other federal agency, Congress, or an internal supervisor. 18 U.S.C.
§1514A(a)(1). In contrast, Dodd-Frank defines a whistleblower as “any individual who provides
. . . information relating to a violation of the securities laws to the Commission.” 15 U.S.C. § 78u6(a)(6). A Dodd-Frank whistleblower is eligible for an award if information he or she provides to
the SEC leads to a successful enforcement action. 15 U.S.C. § 78u-6(b)-(g). In the Somers case,
plaintiff Somers alleged that Digital Realty Trust (“Digital Realty”) terminated his employment
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shortly after he reported to senior management suspected securities law violations by the company
and sued in federal court under Dodd-Frank.
PROCEDURAL HISTORY:
Digital Realty moved to dismiss this claim for failure to state a claim on the grounds that
Somers was not a whistleblower under Dodd-Frank becaue he did not alert the SEC prior to his
termination. The district court denied the motion and the United States Court of Appeals for the
Ninth Circuit affirmed.
OPINION:
The United States Supreme Court reversed, holding that a Dodd-Frank whistleblower must
provide information to the SEC in order to receive protection from retaliation. The Court had to
grapple with the third situation in which the statute protects whistleblowers, because the first two
situations clearly require a report to the SEC. 18 U.S.C. § 78u-6(h)(1)(A)(i) & (ii). The third
situation, however, provides protection in making disclosures that are required or protected under
Sarbanes-Oxley, the Securities Exchange Act of 1934, the criminal anti-retaliation provision at 18
U.S.C. § 1513(e), or any other law or regulation subject to the jurisdiction of the SEC. 18 U.S.C.
§ 78u-6(h)(1)(A)(iii). But disclosures under Sarbanes-Oxley, for example, do not have to be
reported to the SEC in order to receive whistleblower protection.
Further complicating matters is the fact that the SEC promulgated regulations containing
two discrete whistleblower definitions. The first definition relates to the award program that DoddFrank created for whistleblowers to receive under certain circumstances a portion of the monetary
sanctions from a successful enforcement action. This definition requires that the whistleblower
provide the SEC with the information in order to be protected. 17 C.F.R. § 240.21F-2(a)(1). For
purposes of the anti-retaliation provision, however, a whistleblower is protected if he or she
provides the information in a manner described in either (i), (ii) or (iii) of 18 U.S.C. § 78u6(h)(1)(A). In other words, the regulation does not require that a whistleblower provide
information to the SEC if he or she otherwise fell into any of these three categories. “For example,
a report to a company supervisor would qualify if the report garners protection under the SarbanesOxley anti-retaliation provision.” 138 S. Ct. at 775. The Court noted that the SEC in 2015 issued
an interpretative rule reiterating that the anti-retaliation protection is not contingent upon a
whistleblower’s provision of information to the SEC. Id. at 775 n. 5 (citing 80 Fed. Reg. 47829
(2015)).
The lower courts adopted the position and definition of the SEC, and the Court likely
considered this case in part because there was a split in the circuits on this issue. The Court began
its analysis by looking at the statutory definition of whistleblower in Dodd-Frank, and remarked
at the outset that it gave a definitive answer: a “whistleblower” is “any individual who provides .
. . information relating to a violation of the securities laws to the Commission.” 18 U.S.C. § 78u6(a)(6) (emphasis added).
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The Court then characterized this definition as describing who is eligible for protection
(someone who reports to SEC), but the three clauses of section 78u-6(h)(1)(A) describe what
conduct is shielded from retaliation. A whistleblower must meet the requirement of being both a
whistleblower (reporting to SEC) and engaging in conduct that the law protects (even if the
definition of protected conduct includes reporting to others than the SEC). With specific reference
to (iii), relating to reports made, for example, under Sarbanes-Oxley, which does not require a
report to the SEC, the Court still made sense of (iii) by noting that it protects a whistleblower who
reports misconduct both to the SEC and to another entity, but suffers retaliation because of the
latter, non-SEC report. The employee also can recover without having to show whether it was the
internal report or the SEC report that motivated the retaliation.
The Court referenced legislative history suggesting that the primary concern of DoddFrank was to bolster the ability of the SEC in light of the events of 2008. The Court took great
pains to note that those reporting violations of securities laws already have whistleblower
protection under Sarbanes-Oxley for making reports to their employer and not solely to the SEC.
The Court ruled that Dodd-Frank’s definition of whistleblower was clear and conclusive,
and therefore it would not accord deference to the contrary view advanced by the SEC. The
statute’s unambiguous whistleblower definition precludes the SEC from more expansively
interpreting that term.
IMPACT: If the putative whistleblower made reports related to the violation of securities
laws or regulations, you must evaluate both the Sarbanes-Oxley and Dodd-Frank Acts, as they
provide very different protection, procedures, and remedies. This case highlights the different
protections. It appears to exclude using the Dodd-Frank Act unless the whistleblower has reported
to the SEC.
CNH Industrial N.V. v. Reese, 138 S. Ct. 761 (2018) (per curiam)
TOPIC:
This case involves a dispute between retirees and their former employer about whether an
expired collective bargaining agreement created a vested right to lifetime health care benefits.
FACTS:
In 1998, CNH agreed to a collective bargaining agreement. The agreement provided health
care benefits under a group benefit plan to certain employees who retire under the pension plan.
All other coverages, such as life insurance, ceased upon retirement. The group benefit plan was
made part of the collective bargaining agreement and ran concurrently with it. The agreement
contained a general durational clause stating that it would terminate in May 2004.
PROCEDURAL HISTORY:
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When the 1998 agreement expired in 2004, a class of CNH retirees and surviving spouses
filed a lawsuit, seeking a declaration that their health care benefits vested for life and an injunction
preventing CNH from changing them. The district court awarded summary judgment to the
retirees, and the Sixth Circuit affirmed.
Although the agreement contained a general durational clause, the Sixth Circuit found this
inconclusive. First, the 1998 agreement carved out certain benefits like life insurance and stated
that those coverages ceased at a time different than other provisions. Second, the 1998 agreement
tied health care benefits to pension eligibility. These conditions rendered the 1998 agreement
ambiguous, which allowed the court to consider extrinsic evidence, which supported lifetime
vesting.
OPINION:
The Court first cited its 2015 decision of M&G Polymers USA, LLC v. Tackett, 135 S. Ct.
926 (2015) for the principle that courts should interpret collective bargaining agreements
according to ordinary principles of contract law. The Court found that the agreement is ambiguous
only if illegitimate inferences and rules of contract interpretation are followed, the same
illegitimate inferences and rules of contract interpretation that the Court had rejected in Tackett.
The Sixth Circuit wrongly refused to apply the general durational clause to the provisions
governing retiree benefits. The Sixth Circuit also wrongly inferred lifetime vesting when a
contract is silent as to the duration of retiree benefits. Contractual obligations will cease, in the
ordinary course, upon termination of the bargaining agreement. As for the tying of retiree health
benefits to pensioner status, the Court found no basis to draw such a connection when Congress
distinguishes in ERISA between plans that a form of delayed compensation and plans that offer
medical benefits. 138 S. Ct. at 763-64.
The Sixth Circuit did not point to any explicit terms, implied terms, or industry practice
suggesting that the 1998 agreement vested health care benefits for life. The 1998 agreement
contained a general durational clause that applied to all benefits, unless the agreement specified
otherwise. No provision specified that the health care benefits were subject to a different
durational clause. The agreement state that the health benefits plan ran concurrently with the
collective bargaining agreement, tying the health care benefits to the duration of the rest of the
agreement. The only reasonable interpretation of the agreement is that the health care benefits
expired when the collective bargaining agreement expired in May 2004.
IMPACT:
The question of what portions of a contract survive the expiration or termination of that
agreement is a frequent source of litigation. Drafters need to analyze what portions of their
agreement need to survive termination of the agreement or, in employment situations, termination
of employment. For example, noncompete agreements need to ensure that the employee’s posttermination obligations survive termination of the agreement and termination of employment.
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Artis v. District of Columbia, 138 S. Ct. 594 (2018)
TOPIC:
In a decision by Judge Ginsburg, the Court dealt with a tricky statute of limitations issue
after the dismissal of a federal lawsuit with supplemental state-court claims.
FACTS:
In this case, the plaintiff filed a lawsuit in federal court alleging a violation of a federal
employment discrimination statute as well as three state law claims. The supplemental jurisdiction
statute, 28 U.S.C. § 1367, enables federal district courts to entertain claims not otherwise within
their adjudicatory authority when those claims are so related to claims within federal court
competence that they form part of the same case or controversy. Two and a half years later, the
federal court ruled against the plaintiff on her federal claim and dismissed the state claims without
adjudicating them under 28 U.S.C. § 1367(c)(3).
This left the plaintiff with the prospect of refiling her state law claims in state court.
However, before the federal claim was dismissed, two and a half years had elapsed and the statute
of limitations on the state claims also had run. The supplemental jurisdiction statute, however,
foresaw this situation, and provides that the period of limitations for any state claim joined with a
claim within federal court competence is tolled whiled the claim is pending in federal court and
for a period of 30 days after it is dismissed unless state law provides for a longer tolling period.
28 U.S.C. § 1367(d). Thus, the plaintiff started a state court lawsuit.
QUESTION PRESENTED:
The question presented is whether the word “tolled” in section 1367(d) means that the state
statute of limitations period is suspended during the pendency of the suit, or does the statute of
limitations continue to run, but the plaintiff gets a 30-day grace period to refile in state court post
dismissal of the federal case. This question is critical because the plaintiff refiled her state claims
in state court 59 days after dismissal of her federal suit. If the provision is a 30-day grace period,
the plaintiff’s complaint would be time barred. But if the statute of limitations was not running
during the pendency of the federal suit, the complaint would be timely.
OPINION:
The Court ruled that tolling means to hold in abeyance, i.e., to stop the clock, which meant
that the plaintiff’s lawsuit was timely. In both statutes and judicial decisions throughout the
country, the term tolling has almost always meant stopped or suspended. Laws providing for a
grace period had used clear language to do so.
Justices Gorsuch, Kennedy, Thomas, and Alito dissented. The dissent found the term “toll”
to be ambiguous, meaning either to stop or simply to remove the effect of the limitations period.
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Other textual clues led the dissent to find the grace-period method to be the proper interpretation
of the statute.
IMPACT: The majority and dissent spend substantial time quibbling over the words in the
tolling statute, but the bottom line is that plaintiffs frequently will end up with a substantial period
of time to refile their state claims in state court in this scenario, particularly if the plaintiff
commenced the federal court lawsuit quickly after the alleged wrong. However, this case
underscores that the statute of limitations issues related to employment discrimination claims are
quickly and practitioners must fully understand the jurisdictional, procedural, and limitations
deadlines associated with bringing federal and/or state court lawsuits bringing federal and/or state
claims involving federal and/or state deadlines.
III.

2017-2018 Term - Pending Cases

Epic Systems Corp. v. Lewis, No. 16-285 (argued Oct. 2, 2017)
Ernst & Young v. NLRB, No. 16-300 (argued Oct. 2, 2017)
NLRB v. Murphy Oil USA, No. 16-307 (argued Oct. 2, 2017)
TOPIC:
These three cases, argued on the first day of the Supreme Court’s 2017-18 term, revisit the
scope of the employer’s ability to use arbitration agreements with its employees to prevent
employees from bringing class action lawsuits against it. Specifically, the question in these cases
is whether arbitration agreements with individual employees that bar them from pursuing workrelated claims on a collective or class basis in any forum are prohibited as an unfair labor practice
under 29 U.S.C. § 158(a)(1) because they limit the employees’ right under the National Labor
Relations Act (“NLRA”) to engage in “concerted activities” in pursuit of their “mutual aid or
protection,” 29 U.S.C. § 29 U.S.C. § 157, and are therefore unenforceable under the savings clause
of the Federal Arbitration Act (“FAA”), 9 U.S.C. § 2. The savings clause affirms the validity of
arbitration agreements generally except for those where grounds exist “at law or in equity for the
revocation of any contract.”
FACTS OF EPIC SYSTEMS:
Epic, for example, involves a Wisconsin-based health care data management software
company. On April 2, 2014, Epic Systems sent an email to its employees containing an arbitration
agreement that requires the employees to resolve any employment-based disputes with Epic
Systems through individual arbitration and to waive their right to participate in or receive benefit
from any class, collective, or representative proceedings. The email stated that an employee is
deemed to have accepted this agreement if the employee continues to work at the company; there
was no option for continuing to work but not signing this agreement. The email asked the
employees to read the agreement and agree to it by clicking two buttons. Employee and later
plaintiff Jacob Lewis clicked the two buttons.
PROCEDURAL HISTORY OF EPIC SYSTEMS:
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Later, Lewis got into a dispute with Epic Systems, but he did not proceed under the
arbitration agreement. Instead, he sued in federal court to pursue his claim that Epic Systems was
violating the Fair Labor Standards Act (“FLSA”) by misclassifying him and other technical writers
at the company as exempt and therefore unlawfully denying them overtime pay. Epic Systems
moved to dismiss the lawsuit and compel individual arbitration. Lewis opposed the motion and
took the position, as did the National Labor Relations Board (“NLRB”) in the other two cases, that
federal labor law prohibits these arbitration agreements if they contain a class action waiver.
Specifically, that the NLRA protects employees engaging in “concerted activities” for their
“mutual aid and protection” and that class and collective actions constitute such a protected
concerted activity. The district court in Epic agreed, and the Seventh Circuit reviewed de novo the
district court’s denial of the motion to compel arbitration. Lewis v. Epic Sys. Corp., 823 F.3d
1147 (7th Cir. 2016).
SEVENTH CIRCUIT OPINION IN EPIC SYSTEMS:
The Seventh Circuit affirmed, noting that the Supreme Court long has held that contracts
stipulating the renunciation of rights guaranteed by the NLRA are unlawful and unenforceable by
the NLRB. J.L. Case Co. v. NLRB, 321 U.S. 332 (1944); National Licorice Co. v. NLRB, 309
U.S. 350 (1940). In accordance with this long-standing doctrine, the NLRB also long has held that
employer-imposed individual agreements that purport to restrict rights under Section 7 of the
NLRA (concerted activities) are unenforceable. See, e.g., Adel Clay Products Co., 134 F.2d 342
(8th Cir. 1943). The Seventh Circuit also concluded that Section 7’s text, history and purpose
supports this result. Collective, representative and class legal remedies allow employees to band
together and thereby equalize bargaining power. Phillips Petrol. Co. v. Shutts, 472 U.S. 797
(1985).
The Seventh Circuit then concluded that the individual arbitration agreement impinges on
Section 7 rights. First, the agreement requires that any wage and hour dispute must be submitted
to arbitration rather than pursued in court. Second, no matter where the claim is brought, the
plaintiff may not take advantage of any collective procedures available in the tribunal.
Finally, the Seventh Circuit addressed Epic Systems’ argument that the FAA overrides the
above labor law and entitles it to enforce its arbitration agreement in full. The court initially noted
that the FAA is in fact irrelevant as the agreement mandates arbitration except for class claims.
Once that provision is deemed a violation of the NLRA and unenforceable, the agreement requires
that class claims proceed in court and there is no agreement to arbitrate.
Epic Systems then essentially argued that this provision requiring courts and not arbitration
if the class waiver is unenforceable is itself unenforceable because the FAA trumps the NLRA.
But the Seventh Circuit found no conflict between the FAA and NLRA. The FAA’s savings clause
provides that arbitration agreements are to be enforced unless there are legal or equitable grounds
that would render a contract unenforceable. Because the waiver of collective proceedings was
illegal under the NLRA, it was unenforceable under the FAA. The statutes can be read without
conflict.
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The Fifth Circuit has come to the opposite conclusion. D.R. Horton, Inc. v. NLRB, 737
F.3d 344 (5th Cir. 2013). That court referenced comments from several Supreme Court opinions
noting that class arbitration does not possess many of the advantages of individual arbitration, like
speed, cost and formality. However, the Seventh Circuit noted, this does not mean that the FAA
and the NLRA are irreconcilable. For example, if the parties had collectively bargained to arbitrate
class claims, there is no reason to think this would have violated the NLRA. The Seventh Circuit
also held this interpretation would render the FAA savings clause meaningless.
The Seventh Circuit also rejected Epic Systems’ argument that Section 7 of the NLRA
provides procedural rights only and not substantive rights. The Supreme Court has regularly noted
that arbitration agreements cannot waive substantive rights, only the employees’ ability to have
those substantive rights adjudicated in courts. Section 7, however, provides substantive rights to
engage in collective action, which a prohibition on bringing collective claims would impinge.
In the cases before the Supreme Court, the Department of Justice initially agreed, then
reversed itself in July 2017 and supported the employer’s ability to prohibit class action
employment disputes via arbitration agreements.
IMPACT: These consolidated cases were the blockbuster opening to the Court’s 2017-18
term, but we are not likely to see this opinion until the last day or few days of the term. Hopefully,
the opinion will definitely resolve whether employers may contractually require employees to
pursue collective claims through individual arbitration.
The reality is that no one would pursue an individual claim in the wage and hour context
in many situations because one individual’s remedy often is measured in pennies or dollars, e.g.,
the denial of a few minutes pay every day or a small amount of overtime pay. It is only through a
collective action, where those pennies and dollars add up with a large number of victims, that
lawyers and litigants find such claims to make economic sense.
Encino Motorcars LLC v. Navarro, No. 16-1362 (argued Jan. 17, 2018)
This case involves the Fair Labor Standards Act and auto dealership workers. The question
is whether “service advisors” who talk to customers about repair work, but do not actually perform
the repair work themselves, are exempt from overtime. The Ninth Circuit held that Congress did
not intend to prohibit service advisors from collecting overtime. This ruling could affect not only
the 18,000 auto dealerships in the country but also to a number of other industries that employ
people in service advisor roles.
Janus v. American Federation of State, County, and Municipal Employees, Council No. 31,
No. 16-1466 (argued Feb. 26, 2018)
TOPIC:
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In a critical case for public sector union employees, the Court is considering the
constitutionality of “fair share fees” required of certain public employees as a condition of
employment. This issue had been before the Court in Friedrichs v. California Teachers Assn., but
the death of Justice Scalia led to a 4-4 decision, which resulted in allowing the lower court’s
decision to allow fair share fees to stand. That case challenged fair share fees on first amendment
grounds.
IMPACT:
With the addition of Justice Gorsuch, it is expected that the Court will strike down
mandatory fair share payments. This will affect millions of public workers in 22 states that do not
have right to work laws. Estimates are that as many as 30% of public sector union members will
cease paying dues if such fees are not mandatory, significantly weakening the financial position
and power of the public sector unions.
Masterpiece Cakeshop, Ltd. v. Colorado Civil Rights Commission, No. 16-111 (argued Dec.
5, 2017)
TOPIC:
This is the now-famous wedding cake case. A wedding cake business refused to create
one for a homosexual couple who were getting married, claiming it violated his religious beliefs.
FACTS:
Two gentlemen, Charlie Craig and David Mullins, went to Masterpiece Cakeshop in
Lakewood, Colorado and requested that its owner, Jack C. Phillips, design and create a cake for
their wedding. Craig and Mullins had planned to marry in Massachusetts, where same-sex
marriages were legal, and later celebrate with friends in Colorado, which did not recognize samesex marriages at that time. Phillips would not do so on the grounds that he does not create wedding
cakes for same-sex weddings because of his religious beliefs, which is that decorating cakes is a
form of art through which he can honor God and it would displease God to create cakes for samesex marriages. Masterpiece and Phillips admitted that the bakery is a place of public
accommodation under Colorado law and that they refused to sell Craig and Mullins a cake because
of their intent to engage in a same-sex marriage ceremony.
PROCEDURAL HISTORY:
Craig and Mullins filed charges of discrimination with the Colorado Civil Rights Division,
alleging discrimination in a place of public accommodation based upon sexual orientation under
the Colorado Anti-Discrimination Act (“CADA”). Minnesota and other states have similar laws
prohibiting discrimination in the area of public accommodations. The state agency and the
Colorado Court of Appeals found in favor of Craig and Mullins. The Supreme Court took this
case to determine whether Colorado’s law violates the cake maker’s sincerely held religious beliefs
about same-sex marriage, violating the free speech or free exercise clauses of the first amendment.
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It is interesting to note that the Colorado Civil Rights Commission’s final cease and desist
order required that Masterpiece (1) take remedial measures, including comprehensive staff training
and alteration to the company’s policies to ensure compliance with CADA; and (2) file quarterly
compliance reports for two years with the Division describing the remedial measures taken to
comply with CADA and documenting all patrons who are denied service and the reasons for the
denial.
The case is at the Supreme Court from the decision of the Colorado Court of appeals. Craig
v. Masterpiece Cakeshop, Inc. 370 P.3d 272 (Colo. Ct. App. 2015). The court first rejected
Masterpiece’s argument that it was not refusing to provide service “because of” sexual orientation.
Rather, Masterpiece argued, it generally served patrons without regard to sexual orientation, just
not in the sole instance of wedding cakes because of a disagreement about a particular aspect of
sexual orientation, that it comes with same-sex marriages, which it opposes. The opinion refers to
this argument as distinguishing between a person’s status and conduct closely associated with that
status, which is generally inappropriate. See Obergefell v. Hodges, 135 S. Ct. 2584 (2015)
(equating laws precluding same-sex marriage to discrimination on the basis of sexual orientation;
denial to same-sex couples of the right to marry is a disability on gays and lesbians which serves
to disrespect and subordinate them).
Masterpiece then argued that the Commission’s cease and desist order compels speech in
violation of the first amendment by requiring it to create wedding cakes for same-sex weddings.
Masterpiece argued that wedding cakes inherently convey a celebratory message about marriage
and therefore the order unconstitutionally compelled it to convey a celebratory message about
same-sex marriage in conflict with its religious beliefs.
The court disagreed and concluded that the Commission’s order merely requires that
Masterpiece not discriminate against potential customers in violation of CADA and that such
conduct, even if compelled by the government is not sufficient expressive to warrant first
amendment protections. The court reviewed the conduct under the “compelled expressive
conduct” doctrine. The government can regulate communicative conduct if it has an important
interest unrelated to the suppression of the message and if the impact on the communication is no
more than necessary to achieve the government’s purpose.
The court further concluded that the act of designing and selling a wedding cake to all
customers free of discrimination does not convey a celebratory message about same-sex weddings
likely to be understood by those who view it. To the extent that the public infers from a
Masterpiece wedding cake a message celebrating same-sex marriage, that message is more likely
to be attributed to the customer than to Masterpiece. Masterpiece does not convey a message
supporting same-sex marriages merely by abiding by the law and serving its customers equally.
Because CADA prohibits all places of public accommodation from discriminating against
customers because of their sexual orientation, it is unlikely that the public would view
Masterpiece’s creation of a cake for a same-sex wedding celebration as an endorsement of that
conduct. Rather, a reasonable observer would understand that Masterpiece’s compliance with the
law is not a reflection of its own beliefs.
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The court also rejected Masterpiece’s free exercise of religion argument. The free exercise
clause did not require neutral laws of general applicability to be reviewed under heightened, strict
scrutiny, but rather under the rational basis standard, such that neutral laws of general applicability
needed only to be related to legitimate governmental interest to survive constitutional challenge.
CADA’s proscription of sexual orientation discrimination by places of public accommodation was
rationally related to the state’s interest in eliminating discrimination in such places, and thus
CADA was a reasonable regulation that did not offend the free exercise clause. Without CADA,
businesses would have been able to discriminate against potential patrons based on their sexual
orientation, such discrimination in places of public accommodation had measurable adverse
economic effects, and CADA created a hospitable environment for all consumers by preventing
discrimination on basis of certain characteristics, including sexual orientation.
IMPACT: Again, it is easy to see how this case implicates employment law. What if
Phillips had been an employee of Masterpiece, refused to bake this cake, and then was fired?
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Workplace Allyship and Inclusivity 101
As workplaces and organizations tackle the hard work of being more welcoming to all
team members/colleagues and the public (particularly for entities that directly engage
the public), the values of “inclusivity” and “allyship” become more important.
To implement best practices relative to inclusivity and allyship, there first must be a
culture that promotes such values. Often, creating and maintaining that culture
involves difficult—and sometimes personally courageous—conversations. Those
conversations can be in groups or one-on-one.
How do we create a landscape that promotes good culture-building? What are the
rules? What if culture leaders don’t participate or have buy-in? Similarly, what if nonteam leaders feel excluded from the discussion?
This training focuses on best practices relative to fostering and maintaining a workplace
culture that respects all team members through inclusivity and allyship. It’s all about
mindfully protecting others despite our obvious and not-so-obvious differences.
I.

Basics re: Inclusivity








“Diversity” is all about numbers—the number of people
representing a diverse aspect of humanity who are present in the
workspace or a part of the workforce.
“Inclusivity” involves action in the form of interaction between
team members and active awareness of the need for inclusivity
with the goal that everyone feels valued and a part of the team.
There are 3 Levels of Inclusivity: Tolerance, Acceptance and “Party
Host.”
Generally, while diversity and inclusivity both take work, by far
inclusivity takes the most work since it involves system-building,
culture making, and constant awareness/action (mindfulness)to
make diverse coworkers/colleagues feel welcome, wanted, and
valued.
Also, while most people get diversity (since it’s easier to put one’s
finger on—you either have diverse numbers or not), many do not
get what it means to be inclusive.
While fatigue is always a risk/factor in any effort to increase diversity
and inclusivity within the workplace or any other organization,
fatigue is more prevalent with inclusivity since it often requires
coworkers/colleagues to get out of their safe zones and habits (e.g.
one needs to be more open to having lunch or after-work drinks or
interactions with someone whom they’d not ordinarily invite).
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II.

Most often, workplaces and organizations will succeed at making
their spaces more diverse only to fail at making such spaces
inclusive. The net result: a loss of diversity and wasted time and
dollars. More unfortunate: a distaste for attempting diversity and
inclusivity ever again.

Basics re: Allyship

















“Ally” is an identity; “Allyship” is a form of action.
An ally acts to help humans who often lack a voice to speak on
their own behalf or who aren’t always in the room when
demeaning or marginalizing comments/behaviors occur. Thus, it’s
important to understand that “ally” connotes way more than mere
awareness and that “allyship” means actively protecting or
speaking up in support of humans who lack equity. This may also
include calculating the risks of speaking up/engaging in allyship.
Words and Phrases for $500: an important first step in allyship is
understanding the historical/statistical framework for why certain
groups of human need allies. Hence, one must understand words
and phrases like “privilege,” “marginalization,” “sexism,” “equity,”
“legal rights,” “mansplaining” and “It was only a joke!”
Recognizing that there are many “communities” which identify by
race, gender, LGBTQ status, ethnicity, disability status, religion,
socioeconomic status, age, etc. I know, things are complicated!
Covering the Territory: Allyship is not limited to protecting/speaking
up on behalf of one group. Rather, many groups—women, people
of color, persons practicing non-mainstream religions (or none),
LGBTQ persons, older persons and persons with disabilities all need
workplace allies; sometimes they need for those allies to show up in
different ways.
Culture and Systems: Allyship can’t operate in a vacuum. A
workplace culture that values marginalized humans/team
members operates way differently than a workplace or system that
doesn’t (e.g. does there exist an inclusivity mission or value
statement and/or employee resource groups?).
Do’s and Don’ts: Because we lack a Human Owner’s Manual, we
humans must figure out things as we go along. As with anything
else, there’s a right way to be an ally and a wrong way. Every ally
makes mistakes; it’s critical to apologize; forgiveness is equally
critical; and good intent matters on both sides of the equation.
Intersectionalities: Allyship usually intersects with other core
workplace factors, such as management styles; personal growth;
political correctness; and balancing workplace life with personal
life. Yep, nothing is easy!
Allyship is inconvenient: a true ally shows up all the time regardless
of the setting or parties involved. It’s not the kind of thing one might
turn on or off…
Compassion=giving of time to be a mentor and sponsor.
Sponsorship is the highest form of compassion.
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III.

The History Exercise—Allyship Version







IV.

Remember ALLY: A (Awareness—both historical and present-day); L
(Looking—to protect who is present and who isn’t); L (Listening—to
what’s said and what isn’t said); Y (“Yo”—as in “Yo, that’s not a
cool thing to say.” In other words, actually acting as an Ally).
Process, process, process: it’s okay if you miss an opportunity to be
someone’s active ally—things happen. Just resolve to try harder
next time. Persistence does pay off!

Understanding that everyone has both obvious and hidden
identities and traumas, each of which can be a basis to
marginalize or discriminate (including to ignore) another human.
Our identities are informed by history (and sometimes, historical
trauma), family, an intrinsic need to live authentically, current
political or social landscapes, and a host of other things.
Many of us have blind spots relative to the historical and presentday challenges of others.
Practice in expanding/formulating perspective and minimizing
judgment. Read up about others’ challenges.
Remember that humans are exceptional at judging—both one’s
self and others.
Many of us simply want to be “seen”—respected for who we are.

Laying the Foundation








It’s important to bear in mind hierarchies relative to conversations:
there are those who want change (the “instigators”); those who
resist change (the “resistors”); and those who can effect change
(the “culture leaders” or “change-makers”). Often there’s another
larger group—those who are passive/apathetic/intimidated by the
entire process and report that they couldn’t care less. (Usually,
those are majority race/religion/sexuality people.)
Underlying every Courageous Conversation are values—personal
and organizational. Those values don’t always align; sometimes an
organization’s values don’t necessarily align with inclusivity and
allyship either. The goal—create better alignments.
Commitment from the Top. The most critical factor toward creating
a welcoming workplace is the sincere commitment of workplace
culture leaders. Sometimes, indirectly approaching leadership to
change works better than a head-on approach; culture leaders
may become more open-minded if they believe the organization’s
metrics or image may be impacted by the perception that the
organization/workplace is unwelcoming. Or, they might be more
open if they hear that other workplaces like yours (e.g.
competitors) are launching diversity and inclusion initiatives.
Use Data (External and Internal): Share with culture leaders external
empirical data reflecting how your state’s/locale’s/industry’s
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workforce is becoming more diverse and other resources to
educate





V.

that diversity and inclusion are pressing needs for the broader
community.
Enlist a Core Group of “Champions.” There’s safety in numbers, so if
possible enlist other workplace colleagues to also lobby for greater
diversity and inclusivity. Don’t make this a solo venture!
Identify Other Stakeholders. Family members, key clients or
constituents, and others whom culture leaders respect can also
become stakeholders in the push for a more welcoming workplace
or organization.

Engaging in Courageous Conversations (e.g. Talking)

















A reminder about what it means to be a “leader.” A leader
actually leads; they “do.” It takes personal courage to “do.”
Talking about inclusivity and allyship is difficult for many since we’re
always afraid of saying the “wrong thing” or of offending someone
who’s on the conversation (or who may later hear about the
conversation). Once more, we’re back to the lack of a Human
Owner’s Manual.
Often the most intimidating part of allyship is the actual
conversation (words, actions, body language) involved in
advocating on behalf of another human. Culture leaders need to
model ways that promote safe conversations and which still make
the point. This includes handling those “backroom conversations”
where “it’s just us men.”
Ground rules for productive, safe Courageous Conversations: The
Three Freedoms and One Responsibility (freedom to think and
imagine; freedom to speak without risk of retribution; and the
freedom to reply without being judged)(the responsibility to speak
only for myself).
“I want to understand this” vs. “Help me to understand this.” The first
statement puts the burden on you to be an ally; the second
statement puts the burden on the marginalized person. The goal:
it’s your responsibility to be an ally and not that of the marginalized
person.
Constants: respect, civility and respecting one’s personal space.
More constants: focusing on intent and the need for forgiveness on
all sides.
The No Seeping Rule: while it’s critical that productive
action/conversations ripple from a Courageous Conversation,
what shouldn’t ever seep are gossip/marginalizing words about
conversation participants.
Us vs. Them: the goal is to always recognize commonalities far more
than differences (see the Four Commonalities from Gray Area
Thinking®) so that everyone is “us” focused.
“Struggle”: this one word encapsulates the arc of humanity as we
have moved from the “isms” (racism, colonialism, classism, sexism,
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VI.

homophobe-ism, disability-ism, etc.) to freedom and mutual
recognition and respect. Everyone deserves an equal place at the
table.
Work and Incrementalism: every item of progress relative to
inclusivity and allyship is incremental and most of all, it takes work.
This is why we humans are often resistant to change around
inclusivity and allyship. And, isn’t life already too complicated?
Aren’t we already fatigued from everything else? Yep, but
because you are an active ally, you’ll do the hard work.

Shutting Down Micro-Aggressions (aka Confronting Racism, Homophobia,
Transphobia and other Marginalizing Behavior)










Questioning: “I’m not sure what you mean by that statement (or
question). Can you tell me more?” Or if it’s a joke: “I don’t understand the
joke; can you break that down for me?”
Educating: “Actually, I just read an article that says quite the opposite” or
“Really? I just read an online article (or saw on TV) that in fact the reality
is….”
Empathetic Relating: “I wonder how it actually feels to be in her (his) (their)
shoes.”
Expressed Emotions: “I Statements” such as “I’m hurt by what you just
said.” Or, “I’m really rethinking our relationship (project, joint paper, party
plans….) because of your statement.”
Returning to it later/avoiding the Fight or Flight Emotion: “Two days ago
you said in the staff lounge….”
Direct Approach: “Not cool dude. Not cool at all.” (My favorite.)
Double back to Gray Area Thinking™ and internally (as well as externally)
fighting against normalization. We’re human and operate off cues from
each other; this is sometimes good but often not so good re: being
welcoming.
Everything takes work and facing our fears. Remember that, please!

Personal Contact/Consulting Information
Ellen (Ellie) Krug at elliejkrug@gmail.com
Website: www.elliekrug.com
National inclusivity training and consulting through Human Inspiration Works, LLC (“We Make
‘Inclusion’ an Action Word”) Website: www.humaninspirationworks.com
Author, Getting to Ellen: A Memoir about Love, Honesty and Gender Change (2013)
Book website: www.gettingtoellen.com (Book available on Amazon, Kindle, etc.)
Twitter: @elliekrug (feel free to Follow me)
Facebook: Ellen Krug Minnesota (feel free to Friend me)
LinkedIn: Ellen (Ellie) Krug (feel free to Connect with me)
Sign up for my newsletter, The Ripple, by clicking on “Newsletters/Media” at www.elliekrug.com
Listen to podcasts from my AM950 radio show, “Hidden Edges Radio with Ellen Krug” (Sundays 12 p.m. CST) and “Ellie 2.0: (Mondays 7:30-8 a.m. CST): http://www.am950radio.com/
An open invitation: any human can contact me relative to gender or sexual identity or anything
else related to the human condition. I’m a good listener and willing to meet with anyone in a
public place or speak on the telephone for up to an hour. elliejkrug@gmail.com
ellie
Encouraging open hearts and thriving human spirits
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Workplace Allyship and Other Scenarios—
Courageous Conversations
1. Explicit Grouping and Labeling
Joe your boss advises that there’s a conference at the North Minneapolis (a lowincome neighborhood) YMCA that he wants you to attend. In talking about the
conference, he says, “Make sure you lock your car doors once you get in that
neighborhood; you don’t want to get carjacked at some stoplight.” What should
you say in response?
2. The “Articulate” Person of Color
After a conference room meeting with some folks from outside the organization,
Sam, the senior manager, and Rebecca, a relatively new team member who is
also a person of color, exit the conference room where they encounter Sally.
Sally asks, “How did the meeting go?” In response, Sam says, “Great. Rebecca
handled herself so well. She was so incredibly articulate.”
Sally looks at Rebecca and can tell that Sam’s words hit a nerve. What, if
anything, should Sally say to Sam? Or to Rebecca?
3. “I’m Only Kidding”
Several of you are at an after-work happy hour when one in the group (a
partner/senior manager) makes remarks about LGBTQ people— “Why do they
have to be that way? And I’m sick of reading about it on social media and
seeing it on TV.” When someone in the group shoots a look, the partner/senior
manager adds, “I’m only kidding!”
What should you do? What if someone suddenly changes the subject?
4. The Weak Team Member
During a work-group meeting with a dozen people present, Sally states that she’s
concerned her ideas don’t carry as much weight as the ideas of men in the
group. Sam her boss responds, “I think you’re being a bit too sensitive; give it a
break.” How should you respond?
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Later, you talk to Sam and say, “Sally’s really smart. I think she really contributes.”
In response, Sam says, “I think she does good work too but she’s not tough
enough for the job. I’d tell her that but I’m afraid she’d become too emotional.”
Now what do you do?
5. “I’m Tired of Having to Do Special Things for You”
The unit’s annual Fourth of July barbecue is being planned. Frank volunteers to
grill his famous pork ribs. Jamal, who is Muslim, reminds Frank that he can’t eat
pork for religious reasons. Frank’s response: “Oh come on, Jamal. Do we need to
plan special for you again? Can’t you just eat salad?” In hearing this, should you
say anything? What would you say? Would it matter if Frank was co-equal or a
manager?
6. Assuming Things
Yolanda, who’s been with the organization for three years, announces that she’s
pregnant at a team meeting. Bill, the team lead, says, “Congratulations! But I
was hoping that you’d be able to take this project through completion—a year
and a half from now. Now I’m going to have to get someone else from
marketing involved.”
You look around the room and no one says anything. What should you say?
7. “Cramming Diversity Down My Throat”
Four of you are out to lunch. Rose, who’s white, complains that she’s got three
deadlines and just doesn’t have the time to attend the mandatory unconscious
bias training that’s set for tomorrow morning. “I’m sick of them cramming this stuff
down my throat,” she says. She then turns to Rosa, who is Latina, and says, “No
offense Rosa.”
Rosa laughs nervously. What should you say in response?
8. “I’m Not Comfortable Getting to Know People”
You knock on Ralph’s door where he’s speaking with Julie, his companyassigned report. Julie mentions that her kindergarten daughter has her first music
recital that afternoon and she’s excited for her child. Ralph ignores Julie and
signals that her time is up. After Julie leaves the office, you tell Ralph that you
thought he shouldn’t have ignored Julie’s comment about her daughter. Ralph
replies, “I’m not comfortable with getting to know people. I’m a big introvert and
don’t even drive a car. If I give my reports good direction on their work
assignments and answer any questions they have, that’s good enough.”
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What should you say to Ralph in response? What, if anything, should you say to
Julie?
9. The Road Hog
You are in a meeting with several colleagues, all on the same rung of the
corporate ladder. Sarah, who is Jewish, says something about how she feels that
no one ever respects her religion. Sally, who likes to dominate the conversation,
replies, “Well it would help if you weren’t always talking about being Jewish. You
mention it every moment you get.”
How do you handle this, particularly when you know that Sally is a gossip?
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1. Introduction:
a. Many employment practitioners may be overlooking valuable short and long
term disability claims with the individuals they represent. Often, employees
have short or long term disability (referred to as STD or LTD) plans as
employment benefits. Some forget about the benefits, some think it is futile to
apply for them. However, it is an area that employees and their attorneys should
look for and consider when evaluating employment related claims, options and
avenues for action.
b. The following materials address the basics of short and long term disability
claims. The bulk of the information relates to long term disability claims
governed by ERISA but much of the information applies equally to STD claims.
These materials will provide insights into the administrative process of obtaining
benefits, appealing benefit denials and litigating ERISA related benefits claims.
c. These materials are more basic in nature and do not address all of the nuances
of this area of practice for the more experienced STD/LTD practitioner. For
instance, the materials do not address breaches of fiduciary duty or equitable
relief. Nor do they address claims under health care insurance plans, pension
plans, or technical plan violations regarding plan documents and the like. The
cited cases and their outcomes are very fact specific, like many employment
claims. But, this overview should provide the interested practitioner a good
sense of what to look for concerning short or long term benefits claims in order
to help their client navigate this challenging, and often overlooked, area.
2. Key terms and definitions :
a. Generally, any employer provided STD/LTD plans will be considered an
“employee welfare benefit plan” covered by ERISA, assuming the employer is
covered by ERISA and meets the requisite definitions.
i. Employee Welfare Benefit Plan definition:
1. The terms “employee welfare benefit plan” and “welfare plan”
mean any plan, fund, or program which was …established or
1

maintained by an employer …for the purpose of providing for its
participants or their beneficiaries, through the purchase of
insurance or otherwise, …benefits in the event of sickness,
accident, disability, death or unemployment…
a. 29 USC §1002(1).
2. However, an Employer’s plan for salary continuation to
employees in the event of their disability may not be a covered
welfare plan and/or subject to ERISA.
a. 29 CFR §2510.3‐1(b)(3).
i.

Coverage:
a. ERISA will cover any employee benefit plan maintained or
established by an employer engaged in commerce or is any
industry or activity affecting commerce.
i. 29 USC §1003 (a) (1).
b. ERISA will not cover:
i. Governmental plans‐
1. 29 USC §1003 (1)
2. Defined as any plan established or maintained for
employee of the US government, State
government or political subdivision or agency or
instrumentality of the above.
a. 29 USC §1003 (32).
ii. Church plans
1. 29 USC §1003 (2)
2. Defined as a plan established and maintained for
benefit of employees of a church or convention
or association of churches which are tax exempt.
a. 29 USC §1003 (33)(A).
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iii. A plan is maintained solely for the purpose of complying
with applicable workmen's compensation laws or
unemployment compensation or disability insurance
laws.
1. 29 USC § 1003(3)
ii. Employer Definition:
1. Any person acting directly as an employer, or indirectly in the
interest of an employer, in relation to an employee benefit plan;
and includes a group or association of employers acting for an
employer in such capacity.
a. 29 USC §1002(5)
3. Who Can Take Action:
a. A civil action may be brought—
i. by a participant or beneficiary to recover benefits due under the terms of
their plan, to enforce their rights under the terms of the plan, or to clarify
their rights to future benefits under the terms of the plan;…
ii. by a participant, beneficiary, or fiduciary (A) to enjoin any act or practice
which violates any provision of this subchapter or the terms of the plan,
or (B) to obtain other appropriate equitable relief (i) to redress such
violations or (ii) to enforce any provisions of this subchapter or the terms
of the plan.
1. 29 USC §1132(a)1(A)‐(B) and (a)3.
b. These materials will not address equitable relief.
4. What Action Should Be Taken First
a. Filing the Claim per Plan requirements.
i. File or commence filing claims pursuant to the STD/LTD policy and/or the
summary plan description (SPD).
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1. Practice Pointers:
a. It may be obvious, but make sure that any claim is filed
while the employee is employed with the employer
providing the benefit.
b. Typically, the terms of the policy require that the person
be an employee and/or be employed for a certain period
of time to be eligible for coverage.
c. Every plan differs slightly. Be sure to review the plan terms
for eligibility.
d. Provide all relevant information which shows the
claimant/employee is disabled within the meaning of the
policy language.
e. Try to provide doctor’s reports or forms which analyze the
claimant’s condition in light of the policy language
regarding disability.
i. Such an opportunity typically arises after initial
claim submissions.
5. What To Expect After Filing
Once filed, the claim enters a process (which can seem very long and drawn out from a
claimant’s perspective) of record gathering, possible independent medical evaluations,
functional capacity evaluations, record reviews, requests for extension and other time
consuming processes. Eventually, a determination is made, which may or may not need
to be appealed, and which will, of course, result in further record gathering, reviews and
other delays.
a. Claims Procedure
i. The claim process is subject to reasonable procedures.
1. 28 CFR §2560.503‐1 (b)
ii. The process must not inhibit claim filing.
1. For example, fees cannot be charged to file a claim.
a. 28 CFR §2560.503‐1 (b)(3)
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iii. For plans providing disability benefits, the plan must ensure that all
claims and appeals for disability benefits are adjudicated in a manner
designed to ensure the independence and impartiality of the persons
involved in making the decision. Accordingly, decisions regarding hiring,
compensation, termination, promotion, or other similar matters with
respect to any individual (such as a claims adjudicator or medical or
vocational expert) must not be made based upon the likelihood that the
individual will support the denial of benefits.
1. 29 CFR § 2560.503‐1
iv. Notification of adverse benefit determination should occur within 45
days. A plan administrator may request an additional 60 days (in 30 day
increments) if needed due to circumstances outside the plan’s control.
The participant must be informed about the standards on which
entitlement to the benefit is based (which plan provisions), any
unresolved issues and any additional information need to resolve such
issues. The employee/participant should be given at least 45 days to
provide the specified information.
1. 28 CFR § 2560.503‐1 (f)(3)
v. An adverse determination (benefit denial and/or benefit termination)
must reference the reasons for the determination, the specific plan
provisions relied upon, describe any additional information needed to
perfect the claim, why such information is needed, and describe review
procedures and time limits with a description of ERISA rights.
1. 28 CFR §2560.503‐1 (g)(i)‐(iv).
vi. An adverse benefit determination concerning disability benefits must
provide a discussion of the decision, including an explanation of the basis
for disagreeing with or not following:
1. The views of the claimant’s treating health care professionals and
vocational professionals who evaluated the claimant;
2. The views of medical or vocational experts whose advice was
obtained by the plan in connection with a claimant's adverse
benefit determination, without regard to whether the advice was
relied upon in making the benefit determination; and
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3. A disability determination regarding the claimant presented by
the claimant to the plan made by the Social Security
Administration.
4. Either the specific internal rules, guidelines, protocols, standards
or other similar criteria the plan relied upon in making the
adverse determination or a statement that such rules, guidelines,
protocols, standards or other similar criteria of the plan do not
exist; and
5. A statement that the claimant is entitled to receive, upon request
and free of charge, reasonable access to, and copies of, all
documents, records, and other information relevant to the
claimant's claim for benefits.
a. 29 C.F.R. § 2560.503‐1(g).
vii. Appealing an Adverse Determination:
1. Every appeal is subject to a full and fair review.
a. 28 CFR §2560.503‐1 (h)(1).
2. To be full and fair the procedure must provide:
a. At least 60 days from receipt of determination to appeal.
b. Provide opportunity for written comments, submission of
other documents, records, etc.
c. Provide claimant free access to documents, records and
other information relevant to the claim.
d. Provide review of all new information, even if not part of
the initial determination.
i. 28 CFR §2650.503‐1 (h)(2)(i)‐(iv).
e. Provide that before the plan can issue an adverse benefit
determination on review on a disability benefit claim, the
plan administrator shall provide the claimant, free of
charge, with any new or additional evidence considered,
relied upon, or generated by the plan, insurer, or other
person making the benefit determination in connection
6

with the claim; such evidence must be provided as soon as
possible and sufficiently in advance of the date on which
the notice of adverse benefit determination on review is
required to be provided to give the claimant a reasonable
opportunity to respond prior to that date.
f. Provide that, before the plan can issue an adverse benefit
determination on review on a disability benefit claim
based on a new or additional rationale, the plan
administrator shall provide the claimant, free of charge,
with the rationale; the rationale must be provided as soon
as possible and sufficiently in advance of the date on
which the notice of adverse benefit determination on
review is required to give the claimant a reasonable
opportunity to respond prior to that date
i. 29 C.F.R. § 2560.503‐1
g. In addition to specific reasons for the decision, the plan
provisions relied upon, a statement that the claimant is
entitled to the claim file, and any voluntary appeal
procedures available, a plan determination after
appeal/review must also include:
i. an explanation of the basis for disagreeing with or
not following the views presented by claimant’s
treating health care professionals treating the
claimant and claimant’s evaluating vocational
professionals;
ii. the views of medical or vocational experts whose
advice was obtained by the plan concerning the
adverse benefit determination, without regard to
whether the advice was relied upon in making the
benefit determination;
iii. a disability Social Security Administration
determination provide by the claimant.
iv. either the specific internal rules, guidelines,
protocols, standards or other similar criteria of the
plan relied upon or, alternatively, a statement that
such rules, guidelines, protocols, standards or
other similar criteria of the plan do not exist.
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1. 29 C.F.R. § 2560.503‐1
viii. Per ERISA cases, you must exhaust administrative procedures before
commencing legal action or relief will be barred.
1. Yaek v. Life Ins. Co. of North America, 2012 WL 359913 *1
(D.Minn. 2012); Midgett v. Washington Group Intern. Long Term
Disability Plan, 561 F.3d 887, 898 (8th Cir. 2009)(citations
omitted).
2. However, a claimant may be excused from exhausting
administrative remedies if further procedures would be futile.
Further procedures will be deemed futile if there is doubt about
whether the agency could grant effective relief.
a. Midgett, 561 F.3d at 898. (citations omitted)
3. Unsupported and speculative claims of futility do not excuse a
claimant’s failure to exhaust administrative remedies. A claimant
must show it is certain the claim will be denied on appeal, not
merely that there is doubt that an appeal will result in a different
decision.
a. Id. (citations omitted); Chorosevic v, MetLife Choices, 600
f.3d 934, 945 (8th Cir. 2010)(citations omitted).
b. Courts have waived the exhaustion requirement where
plan administrators have failed to perform a necessary
duty like providing an explanation of the claim appeal
procedure.
i. Yaeck, 2012 WL 359913 at *1 (citations omitted).
ix. Practice Pointers:
1. Appealing an adverse determination is a critical area in the
process!
2. This is an opportunity to request the claim file which is essential
to appealing the determination and important for any future
actions.
3. The claim file is the record upon which all future actions will be
based, both administratively and in litigation.
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4. This is the best opportunity for a claimant employee to provide all
relevant information in order to appeal the administrative
determination and/or to set the stage for future litigation.
a. Relevant information may vary to include updated or new
medical records, narrative reports, vocational evaluations
(Functional Capacity Evaluations) Social Security
determinations and the like.
5. Remember, depending upon various factors discussed infra, a
court will not be conducting a de novo review of the case. The
court will be forced to look at the claim file and administrative
determination as the record and decision upon which it will base
its future decision. Thus, the importance of the appeal and
providing of all relevant information.
6. After Exhausting Administrative Steps ‐‐ Litigation
a. Who are the Defendants?1
i. Employer, Plan Administrator, or Both?
1. Usually, the plan administrator (likely, but not always, an
insurance company) is the appropriate defendant.
a. See, Layes v. Mead, 132 F.3d 1246, 1249 (8th Cir.
1998)(citations omitted)(sole administrator of LTD plan
proper defendant, not employer); Price v. Xerox Corp., 379
F.Supp.2d 1026, 1028 (D. Minn. 2005) (citations omitted)
(benefit plan itself ordinarily the primary defendant in
action to recover benefits).
b. However, if an employer controls administration of a plan,
they could be a proper defendant.
i. Layes, 132 F.3d at 1249 (citing Daniel v. Eaton
Corp., 839 F.2d 263, 266 (6th Cir. 1988)); see also,
Werb v. ReliaStar Life Ins. Co., 847 F.Supp.2d 1140
1

This can be a complicated and fact intensive analysis focusing on who controls administration of
a plan, who is a plan vs. claim administrator and other questions. In light of the more general
nature of these materials, the analysis will be more general.
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(D.Minn. 2012)(citing Slayhi v. High‐Tech Inst., Inc.,
2007 WL 4284859 *10 (D. Minn. 2007)(proper
defendant under §1132(a)(1)(B) is party with
authority to pay benefit claims from plan assets.)).
2. Naming the employer as a defendant, in addition to an insurance
company or others, is an option, under appropriate
circumstances.
i. Werb, 847 F.Supp.2d at 1150‐51(citations
omitted)(ERISA plans are not the only defendant
and it could also be that”…[i]n order to obtain
complete relief, a successful plaintiff may need to
assert claims against both a plan and its sponsor
and/or administrator under the plan.”)
3. Practice Pointers:
a. There may be situations where an employer pays a claim
which is accepted or denied by a third party plan
administrator.
b. When in doubt about which entity controls plan
administration, name the employer and the plan insurer
until further determinations are made regarding which
defendant actually controls administration of the plan.
b. Venue
i. ERISA or ERISA based STD/LTD claims will normally wind up in Federal
court.
1. ERISA pre‐empts state law claims which are based upon ERISA
covered plans usually resulting in removal to Federal court if
initially venued in State court.
a. 29 USC §1144 (a).
2. Other bases for removal to Federal Court:
a. Federal Question Jurisdiction:
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i. If an ERISA claim is clearly set out in a State court
complaint, removal is available on federal question
grounds.
b. Diversity:
i. Oftentimes, plan administrators are insurance
companies headquartered in other states. Thus,
diversity may be present, if the amount in
controversy meets jurisdictional requirements. If
so, removal is available.
ii. Privately Purchased STD/LTD Policies or STD/LTD plans through ERISA
exempt entities may be asserted in state or federal court.
1. Such claims will be based upon breach of contract principles and
state common laws or statutes will apply. However, diversity
may still apply and could result in removal from state court.
c. Statute of Limitations:
i. Different time limits apply to ERISA claims versus typical breach of
contract claims. Even non‐ERISA breach of contract claims may be
subject to different statutes of limitations, depending on the specific
terms of a policy.
ii. ERISA claim for STD/LTD benefits
1. Two year statute of limitations in Minnesota.
a. Because ERISA has no specific statute of limitations, the
most closely analogous state statute of limitations applies.
In Minnesota, that is the two year time limit governing
actions to recover lost wages or benefits.
i. Minn.Stat. §541.07 (5)(2000); see Abdel v. U.S.
Bancorp, 457 F.3d 877, 880 (8th Cir.2006)(citing
Cavegn v. Twin City Pipe Trades Pension Plans, 223
F.3d 827, 829‐830 (8th Cir. 2000)).
iii. Non‐ERISA Breach of contract claim for STD/LTD benefits
1. Two, three or six year statute of limitations may apply, depending
on the facts of the case and on the policy language.
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a. Two year limit may apply assuming the STD/LTD policy
relates to wages.
i. Minn. Stat. §541.07(5)
b. Three year limit may apply if the policy language follows
Minn. Stat. §62A.04, subd. 2(11) which describes a three
year limit on “Legal Actions” for accident and health
insurance policies.
i. Minn. Stat. §62A.04, subd. 2(11); Matthew v.
Unum Life Ins. Co. of Am., 639 F.3d 857, 866 (8th
Cir. 2011)(citing Ryan v. ITT Life Ins. Corp., 450
N.W.2d 126, 128‐129 (Minn. 1990)(citations
omitted)).
ii. Three year limit may override ERISA two year time
limit as it has been found to be a reasonable limit
in ERISA cases.
1. Czech v. UNUM Life Ins. Co. of America,
2009 WL 5033961 * 4 (D. Minn.
2009)(parties to a contract are free to adopt
contractual limitations period different
from the relevant statute of limitations
provided the period is reasonable)(citations
omitted).
c. Six year limit may apply if the policy is considered non‐
wage related under Minn. Stat. §541.07(5) and does not
contain language pursuant to Minn. Stat. §62A.04, subd.
2(11). The policy would then be a simple contract.
i. Minn. Stat. §541.05, subd.1 (1) which provides that
the six year period applies to a contract where no
other limit is expressly prescribed.
iv. When does the cause of action accrue?
1. ERISA governed claims accrue according to the Federal common
law “discovery rule” and time limits therefore begin to run
“…after a claim for benefits has been made and has been formally
denied.” The claim accrues when there is repudiation by a
fiduciary that is clear and made known to the beneficiary.
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a. Czech, 2009 WL 5033961 *4‐5(citations omitted)(finding
Eighth Circuit seemed to favor applying accrual date most
favorable to plaintiff and held that accrual did not start
until conclusion of the claim appeal); see Abdel, 457 F.3d
at 881 (viewing facts most favorable for plaintiff, ERISA
claim accrued on the expiration of plaintiff’s time to
appeal the claim denial).
2. Accrual from the point of repudiation of benefits controls, despite
contrary policy language regarding accrual.
a. Id.
v. Practice Pointers:
1. If possible, bring legal action within two years, the shortest of the
potential limitations which may apply.
2. Better safe than sorry.
d. The Court does NOT conduct a de novo review of ERISA based claims.
The standard of review in ERISA based claims for benefits is a high one and very
deferential to the plan administrator’s decision. Thus, such claims can be difficult
to prevail on, even under solid factual scenarios. Because the Court does not
conduct a de novo review of the case, one can appreciate the importance of
taking full advantage of the claims procedure to insure all relevant information is
in the claim file, which becomes the record on judicial review. The district court
acts more like an appellate court when examining ERISA based claims.
i. Standards of review
1. Generally, abuse of discretion is the standard:
a. If the plan documents grant a plan administrator discretion
to determine eligibility for benefits and interpret plan
terms.
i. Green v. Union Security Ins. Co., 646 F.3d 1042,
1050 (citing Midgett, 561 F.3d at 893; Firestone
Tire & Rubber Co. v. Bruch, 489 U.S. 101, 115
(1989).
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b. BUT: effective January 1, 2016:
i. No policy, contract, certificate, or agreement
offered or issued in Minnesota providing for
disability income protection coverage may contain
a provision purporting to reserve discretion to the
insurer to interpret the terms of the contract or
provide a standard of review that is inconsistent
with the laws of this state, or less favorable to the
enrollee when a claim is denied than a
preponderance of the evidence standard.
ii. Minn. Stat. Ann. § 60A.42 (2016)
iii. There are no cases construing this statutory term
or its effects as of the date of these materials.
c. Practice Pointers:
i. Look for discretion granting language in the plan
policy and/or summary plan description.
ii. If the grant of discretion is only in the SPD but not
in the plan itself such language does not vest an
administrator with discretion.
1. Yaeck, 2012 WL359913 at *2 (citing Jobe v.
Medical Life Ins. Co., 598 F.3d 478, 483‐86
(8th Cir. 2010)(invalidating grant of
discretionary authority where plan was
silent on discretion and SPD language only
enlarged administrator authority)).
iii. If the policy does not grant discretion, de novo
review rather than abuse of discretion will apply.
1. The de novo review should be more along
the lines of a breach of contract review
focusing on the terms of the plan and
whether the administrator’s decision under
such terms was a breach.
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iv. Determine whether the plan was offered or issued
in Minnesota or renewed after the January 1, 2016
effective date of the state ban on discretionary
clauses.
d. Absent a policy subject to the discretionary ban, a court
will only overturn a plan administrator’s decision if it was
arbitrary and capricious assuming it contained appropriate
discretion granting language.
i. Humphrey v. Prudential Ins. Co. of America, 791
F.Supp.2d 655, 663‐64 (D.Minn.2011)(citing
Jackson v. Prudential Ins. Co. of America, 530 F.3d
696, 701 (8th Cir. 2008)).
e. As long as the plan administrator provides a reasonable
explanation supported by substantial evidence the
decision will be upheld.
i. Id. (citations omitted).
f. Substantial evidence means “more than a scintilla but less
than a preponderance.”
i. Khoury v. Group Health Plan, Inc., 615 F.3d 946,
952 (8th Cir. 2010)(citations omitted).
g. The court focuses on whether a reasonable person could
have made the similar decision not that a reasonable
person would have reached that decision.
i. Id. (citations omitted).
ii. Practice Pointers:
1. Be sure when commencing suit that your
evidence (the claim file) contains
information that shows the administrator
should not have made the adverse decision.
The mere fact that another, equally
reasonable decision, could result from the
same file, does not equal abuse of
discretion.
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h. The Finley test of reasonableness:
i. Was the plan administrator’s interpretation of the
plan:
1. Consistent with the plan’s goals;
2. Did it render any of the plan language
meaningless or internally inconsistent;
3. Did it conflict with the substantive or
procedural requirements of ERISA;
4. Similarly followed in the past; and
5. Was it contrary to the clear policy language.
a. Id. (citing Finley v. Special Agents
Mutual Benefit Assoc., Inc., 957 F.2d
617, 621 (8th Cir. 1992)).
i.

The Court will review only the final claims decision and not
the “initial, often succinct denial letters,” in order to
ensure the development of a complete record, Id. at 952
(citing Wert v. Liberty Life Assur. Co. of Boston, 447 F.3d
1060, 1066 (8th Cir.2006).

j.

Conflicts of interest may be taken into account in
determining abuse of discretion.
i. A conflict exists when a plan administrator both
evaluates claims for benefits and pays such claims.
1. Id. (citing Metropolitan Life Ins. Co. v. Glenn,
554 U.S. 105, 112, 128 S.Ct. 2343, 2348‐49
(2008)).
ii. The higher the likelihood the conflict affected the
decision, the more weight the court should place
on it in deciding if it led to abuse of discretion.
1. Id. (citations omitted).
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iii. The conflicts of interest could act a tiebreaker
when other factors are closely balanced.
1. Glenn, 554 U.S. at 117.
k. Ultimately, the factors “inform [a court’s] analysis,” “ ‘[t]he
dispositive principle remains ... that where plan fiduciaries
have offered a “reasonable interpretation” of disputed
provisions, courts may not replace [it] with an
interpretation of their own—and therefore cannot disturb
as an “abuse of discretion” the challenged benefits
determination.’ ”
i. Kutten v. Sun Life Assur. Co. of Canada, 759 F.3d
942, 944 (8th Cir. 2014)(citations omitted).
2. Sliding Scale Standard of Review—Is it available?
a. An earlier pre‐Glenn 8th Circuit case, Woo v. Deluxe Corp.,
144 F.3d 1157 (8th Cir.1988) adopted a “sliding scale”
approach to reviewing LTD ERISA claims. Woo, 144 F.3d at
1161‐1162. This standard allowed for flexibility in applying
the abuse of discretion standard in circumstances where
conflicts of interest or procedural irregularities were
present.
i. Procedural Irregularities
1. Procedural irregularities could include a
failure to follow claims handling
procedures, Chronister v. UNUM Life Ins. Co
of America, 563 F.3d 773, 776 (8th Cir.
2009), a plan administrator’s dishonest
actions or improper motives, Johnson v.
Met. Life Ins. Co., 437 F.3d 809, 813 (8th Cir.
2006), or failure to conduct medical
evaluations or appropriate medical
inquiries, Wakkinen v. UNUM life Ins. Co. of
America, 531 F.3d 575, 582‐83 (8th Cir.
2008).
2. Post‐Glenn there is a question about
whether evidence of procedural
17

irregularities which cause a serious breach
of a plan administrator’s fiduciary duties,
still trigger the Woo “sliding scale” less
deferential standard of review.
a. See, Wrenn v. Principal Life Ins. Co.,
636 F.3d 921, 927 (n.6)(8th Cir.
2011)(procedural irregularity
component of Woo may still apply in
8th Circuit)(citing Wakkinen, 531 F.3d
at 582(continue to examine
procedural irregularities under
Woo); but see Chronister, 563 F.3d
at 776 (procedural irregularity is one
factor under Glenn abuse of
discretion standard)); Boyd v.
ConAgra Foods, Inc., 879 F.3d 314,
320 (8th Cir. 2018)( “Our circuit has
not definitively resolved the impact
of Glenn on the ‘procedural
irregularity component’ ” of
Woo.)(citations omitted)).
b. Glenn also clarified that a sliding
scale standard was not available
merely based on a conflict of
interest. Id.,( citing see also Cooper
v. Metro. Life Ins., 862 F.3d 654, 660
(8th Cir. 2017) (“[Eighth Circuit]
precedent ... has consistently
rejected the notion that the mere
presence of a potential conflict of
interest is sufficient to warrant a less
deferential standard.”)).

ii. Practice Pointers:
1. Best practice would be to make both
arguments that sliding scale should apply,
but, if not, consider procedural irregularities
as a factor showing abuse of discretion.
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2. Additional arguments for de novo standard
of review may also be made if the policy
was offered, issued or renewed in
Minnesota in 2016 or later and subject to
the discretionary language ban.
a. See section d.i 1b. supra.
e. Discovery or Supplementing the record is limited for ERISA based claims.
i. Additional evidence gathering is not part of the deferential review in
ERISA STD/LTD claims and is even discouraged in de novo review of such
claims.
1. Humphrey v. Prudential Ins. Co. of America, 791 F.Supp.2d 655,
665 (D. Minn.2011)(citing Brown v. Seitz Foods Inc. Disability
Benefit Plan, 140 F.3d 1198, 1200 (8th Cir. 1998)(internal citations
omitted))(further citations omitted).
ii. However, if good cause is shown, a Court may admit additional evidence.
1. Brown, 140 F.3d at 1200 (citations omitted).
2. Good cause usually focuses on whether a claimant had an
opportunity to present such additional evidence during the
administrative proceedings.
a. Humphrey, 791 F.Supp.2d at 665.
3. Practice Pointers:
a. Remember to take advantage of the claims procedure
whenever possible and provide all relevant information.
b. Get the claim file to make sure it contains all the
information you would want a court to review because
you will likely have no further opportunity to add to that
record. Make sure a positive Social Security
Administration decision is included, if available.
c. Sometimes an ERISA based claim, with its tightly
controlled discovery and administrative record can be a
benefit—while both parties to the lawsuit will be stuck
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with administrative record, it will save time and expense,
bypassing costly medical depositions, out of state
witnesses and lengthy discovery.
i. If the same case was not governed by ERISA,
parties would surely be deposing treating doctors,
reviewing doctors, claims specialists making
decisions, appeals specialists, functional capacity
evaluators, etc. You get the picture…EXPENSIVE
and time intensive.
f. Disposition of ERISA based lawsuits.
i. Cases are oftentimes resolved at the Summary Judgment stage.
1. Both parties assert cross motions for summary judgment.
2. ERISA based cases are prime candidates for summary judgment
given the standard of review and the fixed administrative record.
g. Remedies
i. For the most part, claimants will be seeking recovery of their benefits
due.
1. A favorable decision will most likely result in a plan being ordered
to pay a claimant their back benefits to date and to place that
claimant “back on claim” subject to the terms and conditions of
the plan.
2. Practice Pointers:
a. Some individuals will not want to be put “back on claim”
fearing future termination of benefits, triggering new
appeals and/or litigation, not to mention the scrutiny of
the LTD plan, which can include routine medical
evaluations, request for records updates, and surreptitious
surveillance to ensure the claimant is not acting
inconsistently with their represented disability.
b. Thus, if there is a favorable outcome for the claimant, the
topic of closing out a claim could be broached.
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i. A plan is not compelled to close out a claim.
ii. In negotiating lump sum buyouts, plans may
assume an SSDI offset, if SSDI is not currently being
collected, but has been sought.
1. The argument is: If the plan is buying you
out because you are disabled, then you
should be receiving SSDI, too.
ii. Attorney’s Fees
1. In any action to recover benefits, the Court has discretion to
award reasonable attorney’s fees and costs to either party.
a. 29 U.S.C. §1132(g)(1).
2. A fee claimant must show some degree of success on the merits.
a. Hardt v. Reliance Standard Life Ins. Co., 130 S.Ct. 2149,
2158 (2010).
3. The fee claimant need not be the prevailing party to be eligible for
an attorney’s fees award.
a. Hardt, 130 S.Ct. at 2156.
4. The Courts should also bear in mind:
a. “ERISA is remedial legislation which should be liberally
construed to effectuate Congressional intent to protect
employee participants in employee benefit plans. A
district court considering a motion for attorney’s fees
under ERISA should therefore apply its discretion
consistent with the purposes of ERISA those purposes
being to protect employee rights and to secure effective
access to federal courts.”
i. Starr v. Metro Sys., Inc., 461 F.3d 1036, 1040 (8th
Cir.2006).
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5. Practice Pointers:
a. While language to recover fees is favorable and one need
not fully prevail on all issues to recover fees, the statute
does provide that the court may award fees to EITHER
party.
b. Thus, a claimant should be advised of the possibility that
fees could be awarded to the plan if the plan achieves
some success on the merits.
7. Special Issues to Consider in STD/LTD Claims
A practitioner must be aware of the interplay between disability discrimination laws,
social security disability income claims, and the long term disability claims. All three
areas intersect and can result in unwanted consequences for the unwary.
a. The inherent tension between LTD disability vs. Social Security Disability vs.
ADA/MHRA disability discrimination.
i. Consider a claimant’s potential claims when pursuing LTD claims.
1. Be aware that when a claimant applies for LTD benefits they are
necessarily representing that they cannot perform, at the least,
their own occupation and maybe any occupation.
2. Most LTD policies require that the claimant apply for Social
Security Disability Income (SSDI) benefits because any SSDI
benefit is an offset to an LTD benefit and thus lessens the LTD
plan financial obligations.
a. Generally, this application requires that the applicant
represent they cannot perform ANY job.
3. Thus, if a claimant receives a favorable determination regarding
LTD and/or SSDI, the claimant is then considered by the LTD plan
and/or the Social Security Administration as unable to perform
their occupation and/or any occupation.
ii. The Legal Rub :
1. If the claimant wants to pursue a disability discrimination claim
which can frequently be present in STD/LTD scenarios, they may

22

be estopped to do so because of the representation they made to
claim LTD and/or SSDI benefits.
a. It is very difficult to claim that an employee/claimant is a
qualified disabled person under the ADA or MHRA (which,
of course means they can perform their job with or
without reasonable accommodation) while at the same
time claiming they cannot perform their own or any
occupation for purposes of LTD/SSDI.
2. Practice Pointers:
a. Consider whether you will be asserting disability
discrimination claims because that may affect advice
about pursuing an LTD claim.
b. Also consider obtaining written
permission/acknowledgment that some claims may not be
pursued because of the competing requirements needed
for other related claims.
iii. The Financial Rub:
1. If a claimant receives LTD payments and is subsequently awarded
SSDI status, they will usually receive an SSDI lump sum back
benefit payment because the disability benefit start date is usually
retroactive.
a. A nice thing, except that if that SSDI lump sum back
payment covers the same time period in which a claimant
was receiving full LTD benefits, the LTD plan will want to
be paid back their claimed resulting overpayments.
2. Practice Pointers:
a. The moral of the story is: Advise the claimant to save the
lump sum until the overpayment issue is resolved.
8. Conclusion:
a. Benefits claims under ERISA can raise a variety of issues. It is important to
remember to utilize and exhaust the administrative process before litigation. It
is also important to remember that pursuing ERISA based STD/LTD claims may
have an impact (possibly adverse) on other planned litigation. A practitioner
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needs to be aware of all avenues of relief, the processes to follow, the obstacles
to recovery and the potential pitfalls which are ever present with these claims.
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o Is the individual still employed by the company providing the
benefit?
o If not, claim may not be viable.
o If still employed, has a claim already been filed?
o If not, get forms to file while still employed.
o Is the plan covered by ERISA?
o Has a determination been issued?
o If yes, does it need to be appealed?
 If yes, commence appeal process
 Request claim file
 Gather additional records to support appeal
 Submit perfected appeal within allotted
appeal time frame.
o Has appeal determination been issued?
 Did the determination adequately describe the
basis for decision?

 Was result satisfactory?
 If not, does the plan call for another voluntary
or mandatory appeal?
 If so, follow appeal process
o Request any additional claim file
information.
o Provide supplemental records or other
information as needed to perfect appeal.
o Has subsequent appeal determination been issued?
 Was result satisfactory?
 If not, evaluate options for lawsuit
o Lawsuit considerations
 Have administrative procedures been exhausted?
 Determine applicable statute of limitations for
filing.
 Who are the appropriate parties?
 Venue
 What standard of review might apply?
 When was the policy issued, re-issued ?
 Any procedural irregularities?

 What are damages?
 Back benefits calculation
 Any social security or other offsets?
 Are there other claims available, too?

