Anti-Harassment Policies,
Complaint Procedures & Culture
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Overview

e Crafting the best anti-harassment policy

e Receiving and responding to questions and
complaints

e Creating a positive workplace culture free
from harassment
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Anti-Harassment Policies: Purpose

Purpose of anti-harassment policy:
Litigation tactic or reflection of culture?
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Anti-Harassment Policies: Purpose

 Send a message to employees
— Harassment is not tolerated
— Employer expects a certain level of conduct

* Create a reference or guide
— How to handle different situations
— Who to go to, what process to follow

e Contribute to positive workplace culture
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Anti-Harassment Policies: Employer

Expectations

e Make employer prohibitions and expectations
clear

— Prohibits harassment based on legally-protected
characteristics

— Prohibits conduct that is inconsistent with
employer’s workplace expectations
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Anti-Harassment Policies: Employer

Expectations

* Should the policy be a “Zero Tolerance”
policy?
— May support employer goals

e Clear expectations
e Covers conduct beyond illegal conduct

— But may also undermine goals

e Could have a chilling effect on reports
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Anti-Harassment Policies: Who the Policy

Covers

* Employees at all levels

e Others?
— Applicants?
— Customers?
— Vendors?
— Clients?
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Anti-Harassment Policies: Define

Harassing Conduct

* General prohibition on harassing conduct

Sexual harassment includes unwelcome sexual advances, requests for sexual
favors. and other verbal or physical conduct of a sexual nature which has the
purpose or effect of creating an intimidating, hostile, or offensive work envi-
ronment.

Sexual harassment also occurs when unwelcome sexual advances. requests for
sexual favors, and other verbal or physical conduct of a sexual nature:

 1s made explicitly or implicitly a term or condition of employment:; or

= 1sused as a basis for an employment decision.
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Anti-Harassment Policies: Define

Harassing Conduct

Non-exhaustive list of examples

L

the use of sexual innuendoes. suggestive conmuments. sexual jokes. sexual proposi-
tions. and lewd remarks:

requests for sexual favors in exchange for employment benefits or perks:
repeated and unwelcome requests for dates:

distribution or display of sexually suggestive or graphic material. including post-
ers. calendars. and cartoons:

making sexually suggestive or obscene gestures:

unwanted physical contact. including touching. hugging. pinching. kissing. fon-
dling, and forced sexual contact or assault.
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Anti-Harassment Policies: Prohibit

Retaliation

 Make sure that the policy clearly prohibits
retaliation

e Should cover:
— Complainants

— Witnesses
— Investigators
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Anti-Harassment Policies: Confidentiality

e Make clear what will and will not be
confidential

e Recommendation: don’t overpromise the
scope of confidentiality
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Anti-Harassment Policies: Explain the

Process

e Formal vs. informal methods

— How do employees ask questions?
— How do employees report violations or concerns?

e Recommended statement from EEOC:
“employees are encouraged to report conduct
that they believe may be prohibited harassment
(or that, if left unchecked, may rise to the level of
prohibited harassment), even if they are not sure
that the conduct violates the policy”
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Anti-Harassment Policies: Explain the

Consequences for Violations

 What will happen if employees violate the
policy?
— Make sure that the discipline is proportional to
the offense

— Warn employees but allow for flexibility
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Workplace Dating Policies

 Workplace dating policies

— Are workplace romances permitted?
e Among whom?
 Who needs to be notified?
e What happens if there’s a violation

— If workplace romances are not permitted, how will
you enforce the policy?

 Should employees sign waivers or other forms
related to consensual relationships?
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Receiving and Responding to Complaints

e Guidance from the EEOC:

An effective harassment complaint system welcomes questions, concemns, and
complaints; encourages employees to report potentially problematic conduct early:
treats alleged victims. complainants. witnesses. alleged harassers. and others with
respect. operates promptly, thoroughly, and impartially; and imposes appropriate
consequences for harassment and related misconduct. such as retaliation.
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Receiving and Responding to Complaints

 Multiple avenues for complaints

— Common sense in light of organization (e.g.
anonymous hotline may not be suitable for small
employer)

— Make sure that employees can bypass potential
harassers

e Post-complaint process should be clear
* Protect confidentiality
e Assure non-retaliation
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Receiving and Responding to Complaints

e Dealing with difficult dynamics

* Fostering open communication and early
dispute resolution, if appropriate
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Creating a Positive Workplace Culture

e Publicize the policy
— Available in multiple places
— Remind employees during trainings
— Provide policy to all new hires
 Confirm understanding

— All levels of organization must know about the
policy and understand how it works
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Creating a Positive Workplace Culture

* Enforce the policy
* Create a positive tone at the top

 Employ progressive discipline that is
proportional to the offense

— Manage employee expectations
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