Navigating Minnesota’s
New Drug Laws

Justin Collins



Primary Changes

* Increased quantity thresholds

* Creation of “aggravating factors”
* New “kingpin” offense

* Changes to guideline sentences

* Changes to mandatory sentences



Statutory Changes to Minimum
Quantity Thresholds



First Degree Sale

Current New
Cocaine, methamphetamine 10 g 17 g
Heroin 109 10 g
Other narcotic 509 509

Amphetamine, PCP,

hallucinogen

50 g or 200 dosage units

50 g or 200 dosage units

Marijuana or THC

50 kg

25 kg

8/15/2017




First Degree Possession

Current New
Cocaine, methamphetamine 259 509
Heroin 25¢ 25¢
Other narcotic 500 g 500 g
Amphetamine, PCP, 500 g or 500 dosage units | 500 g or 500 dosage units
hallucinogen
Marijuana or THC 100 kg 50 kg or 500 plants

8/15/2017



Second Degree Sale

Current New
Cocaine, methamphetamine 3g 10 g
Heroin 39 39
Other narcotic 10 g 10 g

Amphetamine, PCP,

hallucinogen

10 g or 50 dosage units

10 g or 50 dosage units

Marijuana or THC

25 kg

10 kg

8/15/2017




Second Degree Possession

Current New
Cocaine, methamphetamine 6 g 259
Heroin 69 69
Other narcotic 509 509

hallucinogen

Amphetamine, PCP,

50 g or 100 dosage units

50 g or 100 dosage units

Marijuana or THC

50 kg

25 kg or 100 plants

8/15/2017




Third Degree Sale (no changes)

Current New
Cocaine, methamphetamine Any amount Any amount
Heroin Any amount Any amount
Other narcotic Any amount Any amount

Amphetamine, PCP,

hallucinogen

10 dosage units

10 dosage units

Marijuana or THC

5 kg

5 kg

8/15/2017




Third Degree Possession

Current New
Cocaine, methamphetamine 34 10 g
Heroin 39 39
Other narcotic 10 g or 50 dosage units 10 g or 50 dosage units
Schedule I or | Any amount Any amount
Marijuana or THC 10 kg 10 kg

e Only change is threshold for cocaine and meth

8/15/2017



Fourth Degree (no changes)

Sale:
Current New
Schedule I, II, or Il (except mj
and narcotic drug) Any amount Any amount
Schedule IV or V to a person
under 18 Any amount Any amount
Schedule IV or V and conspires
or employs a person under 18 Any amount Any amount
Mj within one block or 300 feet
of school, park, public housing, Any amount Any amount
or CD facility
Possession:
Current New

PCP or hallucinogen

10 dosage units

10 dosage units

Schedule 1, II, or Il (except mj
and narcotic drug)

Any amount if possessed with
intent to sell

Any amount if possessed with
intent to sell

8/15/2017

10



Fifth Degree Sale (no changes)

Current New

Marijuana or THC (except
small amount for no
remuneration)

Any amount Any amount

Schedule IV
Any amount Any amount




Fifth Degree Possession

Felony
Current New
Schedule I, II, I, or IV If prior drug conviction: Any
(except heroin or a small Any amount amount
amount of mj)
If no prior drug conviction:
0.25 grams or more, or
more than 1 dosage unit;
Heroin If prior drug conviction: Any
Any amount amount
If no prior drug conviction:
0.05 grams or more
Controlled substance
Any amount Any amount

obtained by fraud, deceit,
etc.




Gross Misdemeanor Fifth Degree
Possession

A fifth-degree possession offense is a gross
misdemeanor if:

* No prior lifetime drug conviction in MN or
elsewhere; and

e |f the substance is heroin, it is less than 0.05
grams, or

e |f the substance is not heroin, it is less than 0.25
grams or 1 dosage unit or less

e “Conviction” means “convicted for any violation of
Chapter 152 or similar offense in other jurisdiction”

e “Conviction” does not mean successful 152.18 or
diversion



Gross Misdemeanor Fifth Degree
Possession

* Open question:
e Can out-of-state convictions be used to enhance if

uncounseled?

e Probably not: Under MN Constitution, a defendant has a right to
counsel when facing incarceration. An uncounseled out-of-state
conviction likely cannot be used to enhance. State v. Nordstrom,

331 N.W.2d 901 (Minn. 1983).
e Can MN convictions be used to enhance if certified as petty

misdemeanors?

e Probably: Under MN law, no chance of incarceration with petty
misdemeanor conviction, so no right to counsel. State v. Host, 350

N.W.2d 479 (Minn. Ct. App. 1984).



Creation of Aggravating Factors

* Reflection that not all offenders should be treated the
same

e Aggravating factors only apply to first-degree and
second-degree offenses

e If applicable, aggravating factors reduce the minimum
guantity thresholds



Effect of Aggravating Factors

e First-degree offenses: Two aggravating factors
e Sale: threshold reduced from 17 grams to 10 grams
e Possession: threshold reduced from 50 grams to 25 grams

e Second-degree offenses: Three aggravating factors
e Sale: threshold reduced from 10 grams to 3 grams
e Possession: threshold reduced from 25 grams to 10 grams



1.

Ten Aggravating Factors

Prior conviction for a crime of violence within 10
years of offense
e (Includes first- through fourth-degree drug offenses)

Committed for the benefit of a gang

Sale or possession of a controlled substance in three
or more counties

Transfer of controlled substances across a state or
international border into Minnesota

Three or more transactions in which controlled
substances were sold, transferred, or possessed
with the intent to do so



Ten Aggravating Factors (cont’d)

High position in the drug distribution hierarchy

Used position or status to commit offense

8. Sale of a controlled substance to a minor or vulnerable

10.

adult

Manufactured, possessed, or sold a controlled substance
in a school zone, park zone, correctional facility, or CD
facility

Possessed equipment, drug paraphernalia, documents, or
money evidencing that the offense involved the
cultivation, manufacture, or possession of controlled
substances in quantities substantially larger than the
minimum threshold for the underlying offense



Possession of Firearm

e Think of it as a single-factor aggravating factor

e Applies if defendant or an accomplice is in actual
possession of firearm, or the firearm is within the
immediate reach of the defendant or an accomplice,
at the time of the offense

e Different than 609.11 definition

e 609.11 definition includes constructive possession, which
can be proved even if firearm is outside immediate reach of
the defendant



Effect of Firearm Possession

e Effect is to reduce minimum quantity thresholds of
first- and second-degree offenses (same as other
aggravating factors)

e First degree
e Sale: threshold reduced from 17 grams to 10 grams
e Possession: threshold reduced from 50 grams to 25 grams

e Second degree
e Sale: threshold reduced from 10 grams to 3 grams
e Possession: threshold reduced from 25 grams to 10 grams



Aggravated First Degree Drug Crime
(“Kingpin”)



Aggravated First Degree
(“Kingpin”)

 Applies to meth, cocaine, heroin, other narcotic, and
hallucinogens

100 or more grams, or 500 or more dosage units, and:

1. The person possessed a firearm on their person or within
“immediate reach”, or

2. Two or more aggravating factors exist



Sentencing Guidelines Changes



Old Drug Grid

e First-degree: Level 9; presumptive 86-mo commit

e Second-degree: Level 8; presumptive 48-mo commit
 Third-degree: Level 6; presumptive 21-mo stay

e Fourth-degree: Level 4; presumptive 12-mo stay

e Fifth-degree: Level 2; presumptive 121-mo stay



New Drug Grid

 No changes to third-, fourth-, or fifth-degree

e Aggravated first-degree: D9, 86-mo commit
e Same as old first-degree

e First-degree: D8, 65-mo commit
* New durations

e Second-degree: D7, 48-mo stay
e Same durations, now presumptive stay unless CHS is 2+



8/15/2017

Conviction Offense 0 1 2 3 4 5 6
Aggravated 1%t
Degree;
Meth D9 86 98 110 122 134 146 158
Manufacture 74-103 84-117 94-132 104-146 104-146 125-175 135-189
1t Degree Sale
and Poss DS 65 75 85 95 105 115 125
56-78 64-90 73-102 81-114 90-126 98-138 107-150
2nd Degree Sale
and Poss 68 78 88 98 108
D7 e 58 58-81 | 67-93 | 75-105 | 84-117 | 92-129
3rd Degree Sale
and Poss 39 45 51 57
Fail to Affix D6 21 27 33
Stamp 34-46 39-54 44-61 49-68
Poss Substances
with Intent to 33 38 43 48
Manufacture
D5 = e e 2039 | 33-45 | 3751 | 4157
meth
4t Degree Sale
and Poss 24 27 30
1
D4 12 = = el 21-28 | 2332 | 26-36
Meth Crimes
Child/Vulnerable 19 21 23
1
Adult D3 L2 = 4 17 17-22 | 1825 | 20-27
5t Degree Sale
and Poss D2 51 21 3 9 21
1 1 1 15 17 1 18-25
Sale of
Simulated Drug D1 12t 121 121 13 15 17 19
17-22

26



New Mandatory Minimums



Mandatory Minimum Sentences

e Old mandatory minimums only triggered by prior
conviction for first- through fifth-degree conviction

within 10 years

e New mandatory minimum sentences triggered by:
1. Weight of drugs;
Possession of a firearm;

2
3. Prior drug offense; or
4. Application of aggravated first-degree offense



Mandatory Minimum: Weight of Drugs

e Only applies to first-degree offenses

e Sale:

100 or more grams of methamphetamine, cocaine, heroin,
other narcotic, or hallucinogen; or

500 or more dosage units

e Possession:

100 or more grams of methamphetamine, cocaine, heroin;
or

e 500 or more dosage units

e “Soft” mandatory minimum 65-mo commit (or fixed
duration in applicable guidelines box)

e Becomes “hard” mandatory minimum if defendant has a
prior lifetime 1%, 2*, or 3* conviction



Mandatory Minimum: Possession of Firearm

e Under 609.11:

e Applies to all felony drug offenses

e 36-mo mandatory minimum (60-mo for second 609.11
offense)

e Can depart
* Includes actual or constructive possession

e Under Chapter 152

e Only applies to 1* and 2* sale offenses
e 36-mo mandatory minimum (60-mo for second offense)
e Cannot depart

e Defendant or an accomplice must be in actual possession
or firearm must be within immediate reach of defendant or
accomplice



Mandatory Minimum: Prior Drug Convictions

e Only prior 1* and 2* convictions qualify as prior
convictions

 Under old law, a conviction for any felony-level drug
offense or a 152.18 disposition qualified

* Prior decays after 10 years have elapsed from discharge of
sentence

e 1* sale or possession: 48-mo mandatory commit
e 2* sale or possession: 36-mo mandatory commit
e No mandatory minimums for 3*, 4*, or 5*

e Cannot depart



Mandatory Minimum: Aggravated
First Degree Offense

e 100 or more grams or 500 or more dosage units, and
* Firearm on person or within immediate reach, or
e Two or more aggravating factors

 Mandatory commit of 86 months or the applicable
fixed duration in box

e Cannot depart



Other Provisions



152.18 Stay of Adjudication

Discretionary 152.18 dispo if:

1.

w

Offense is a third-, fourth, or fifth-degree possession
(felony or GM)

No prior diversion for drug offense,
No prior 152.18 dispo, and

No prior felony drug offenses in MN or elsewhere, unless
10 years have elapsed since discharge from sentence

Mandatory 152.18 dispo if:

1.
2.
3.

Offense is a fifth-degree possession (felony or GM),
Above criteria are met,

No prior felony-level convictions (lifetime) in MN or
elsewhere, and

No prior GM 5* conviction



Early Release Program For Non-violent Drug Offenders
(Minn. Stat. §244.0513)

A drug offender may be released from prison if:

1. Convicted of 1%, 2*, or 3* possession offense;

2. Offender committed offense as a result of chemical
addiction;

3. Offender has served at least 36 months or one half of
sentence, whichever is less;

4. Offender has completed chemical treatment program in
prison; and

5. The offender has no prior conviction for violent
offenses.



Retroactivity and Amelioration



Retroactivity and Amelioration

e State v. Kirby,  NW.2d __ (Minn. 2017); State v.
Otto,  NW.2d __ (Minn. 2017)

e Decided July 26, 2017

 The issue is amelioration, not retroactivity

e Retroactivity applies to cases that are final when the law
changes

 Amelioration applies to cases not yet final when the law
changes

e The new drug laws are not retroactive, BUT...



Retroactivity and Amelioration

e Under the amelioration doctrine, an amended
criminal statute applies to crimes committed before
its effective date if:

e (1) there is no statement by the Legislature that clearly
establishes its intent to abrogate the amelioration doctrine;

e (2) the amendment mitigates punishment; and

e (3) final judgment has not been entered when the
amendment takes effect.



Retroactivity and Amelioration

* The Legislature included different effective dates after
some sections in the Drug Sentencing Reform Act

e Effective Date language for sections amending
criminal statutes:

e “This section is effective August 1, 2016, and
applies to crimes committed on or after that date.”

e Supreme Court concluded the Legislature intended to
abrogate the amelioration doctrine for the new
criminal statutes (quantity thresholds, etc.)



Retroactivity and Amelioration

e BUT, Section 18 of DSRA, which is the section making
changes to the sentencing guidelines, contains
different effective date language:

e “This section is effective the day following final
enactment.”

e Supreme Court held that the different effective date
language meant the Legislature did not clearly
indicate its intent to abrogate the amelioration
doctrine.



Retroactivity and Amelioration

e Thus, the new quantity thresholds, etc. do not apply
to offenses committed before August 1, 2016

e But, the new guidelines apply to offenses not yet final
when the DSRA was enacted

 The DSRA was enacted on May 22, 2016

e A case is “final” when a “judgment of conviction has been
rendered, the availability of appeal exhausted, and the time
for a petition for certiorari [has] elapsed or a petition for
certiorari [has been filed and] finally denied.” Griffith v.
Kentucky, 479 U.S. 314 (1987); O’Meara v. State, 679
N.W.2d 334 (Minn. 2004)



Contact Info

Justin Collins
Assistant Anoka County Attorney
justin.collins@co.anoka.mn.us
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