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� Hellas - Europe

EUROPE is 
NOT

a country

� Recent financial problems

a country



“TRULY” FEDERAL ASSEMBLY OF STATES

COUNCILCOMMISSION

PARLIAMENT

COUNCIL

PRESIDENT
Mr. EUROPE



Intellectual

No product claims in

Spain, Portugal and 

Greece until 1992 !
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Case is pending as C 128/11 referred to by Bundesgerichtshof

Can usedSoft benefit of Art 4(2) of the Computer Program Directive ?

The first sale in the Community of a copy of a program by the rightholder

or with his consent shall exhaust the distribution right within the Community

of that copy, with the exception of the right to control further rental of the 

program or a copy thereof. 



“NOTHING IS STRONGER THAN AN IDEA
WHOSE TIME HAS COME”WHOSE TIME HAS COME”

Victor Hugo





� The facts 
WEBSHIPPING™ versus
WEB SHIPPING

� French court of appeal acting as a second 
instance Community trademark court.

EUROPE is 
NOT

a countryFrench court of appeal acting as a second 
instance Community trademark court.

Can a national court give an extra-territorial 
injunction ?

a country



EUROPE is 
NOT

a countrya country



� The facts

� …genuine use in the Community

� National versus Federal

� The first decision of the BENELUX court

EUROPE is 
NOT

a country
� The first decision of the BENELUX court

a country



Appeal to the Court of The Hague





� Sort of patent term extension but actually not

� EU Regulation 489/2009

� “the product is protected by a basic patent in 
force”



Fundamental question :

What is the proper test for determining

whether an approved medicine is,

for the purposes of SPC law,

a product protected by a basic patent in force?



Two competing approaches

The disclosure approach

consider whether the medicine’s active ingredientconsider whether the medicine’s active ingredient

is both disclosed and claimed in the basic patent.

The infringement approach

assess whether the product which is the subject of 

the SPC application would infringe the basic patent



� Multi-disease vaccines

� MEDEVA Basic patent claimed a method for 
preparing two antigens for use in vaccines

� 5 vaccines containing the 2 antigens AND other � 5 vaccines containing the 2 antigens AND other 
actives

� Under the disclosure approach : NO SPC 
…other actives are not disclosed



� Combination in space or time ?

� YEDA files an SPC application for cetuximab 

� …  use in combination with irinotecan

� YEDA patent claimed a combination of a � YEDA patent claimed a combination of a 
monoclonal antibody and an antineoplastic 

agent…..cetuximab alone was not claimed

� Claim towards a combined use … by means of 
separate administration





� The fundamental injustice

� The rules of “due process” require that one gets 
two instances of (independent) judicial review.

� Opposition division is NOT judicial nor � Opposition division is NOT judicial nor 
independent (1 member (the active one) = 
primary examiner)

� Board of Appeal can be considered judicial and 
independent



� Enlarged Board of Appeal never was a second 
instance

� EPC 2000 : Enlarged Board of Appeal becomes 
a very limited second instancea very limited second instance

� Only two “useful” grounds

� A fundamental violation of Article 113 occurred

� Any other fundamental procedural defect 
…occurred during the appeal proceedings

� Record until recently all but one “clearly 
inadmissible” or “withdrawn”



� March 14, 2011
EU Competitiveness Council authorized 
“enhanced cooperation” (coalition of the 
willing)

Against Spain and Italy� Against Spain and Italy

� June 27, 2011
two draft Regulations :

� “European Patent with Unitary Effect “

� Language arrangements  EPO regime



Italy’s appeal against the European patent

Rome 31 May 2011 

....

Italy’s aim in submitting the appeal is to defend the values and goals of the 

Union against the attempt to define a hierarchy of powers and values, in 

violation of the principles of equal dignity and respect for member states’ 

linguistic and cultural diversity. 

EUROPE 
will NEVER

be a 
country?linguistic and cultural diversity. 

Italy also opposes the creation of a negative precedent in the European 

integration process. Enhanced cooperation was not in fact conceived as a 

divisive instrument, essentially used to nullify the provisions of Treaties 

requiring unanimity. Rather, it was conceived to enable groups of states to 

initiate developments in the European integration process in which other 

states are not involved.

Lastly, enhanced cooperation on the issue of patents runs counter to the spirit 

of the single market, because it is liable to create divisions and distortions 

within this market, to the detriment of our enterprises.

country?



DRAFT 
AGREEMENT 

EUROPEAN andEUROPEAN and
EUROPEAN 

UNION
PATENT  COURT



European Patent with

Unitary Effect

Unitary
Patent Court



Diplomatic Diplomatic 
Conference early 

next  year

Still a lot of 
deficiencies





EUROPE = POINTILLISME

Detail of the painting “La parade de cirque” (1887 – 1888) 

Georges-Pierre Seurat (1859 -1891 )

Metropolitan Museum of Fine Arts in New York



Will
EUROPE 
EVER be a 
country?


